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Yogesh Sharma v, Devi Dayal (Dec) 270! 
Zumard-ul-Nisa v, Custodian of Evacuee 


SUBJECT INDEX 


Administration of Evacuee Property Act 
(34 of 1950), S. 2 (d) (i) — “Evacuee’ — 
Declaration of property as evacuee —Ex- 
emption granted by notification — Person 
coming back to India in 1947 and living 
in house since then — She could not be 
declared evacuee. AIR 1972 Delhi 288, 
Overruled (Nov) 251C 


——S, 8 (2A) — See Ibid, S, 46 

(Nov) 251B 
-—S, 46 — Bar of jurisdiction — Writ 
jurisdiction under Arts, 226 or 82 is not 
barred (Nov) 251A 


— Ss, 46 and 8 (2A) — Declaration — 
Vesting of property — Effect of S. 8 (2A) 
—Suit to challenge declaration held not 
maintainable (Nov) 251B 


Air Corporations Act (27 of 1958), S. 45 — 
Rules and Regulations under — Rule 13 
and Reg. 17 — Permanent employee — 
Letters written to President casting asper. 
sions on Chairman of Corporation — Order 
of termination simpliciter under Rule 13 
— Validity (May) 114A 


——-Regulation under Reg. 17 —See Ibid. 
’ 8, 45 (May) 114A 


——Rules framed under R. 13— See Ibid: 
S. 45 (May) 114A 


Arbitration Act (40 of 4940), Ss. 14, 30 — 
“Misconduct” meaning of — Refusal to 
summon production of important evi- 
dence is misconduct — Arbitrator must 
follow principles of natural justice 
(Nov) 231A 
——Ss, 16, 30 and 89 — Power to remit 
award — Scope — Order setting aside 
award under S, 30 (a) and then remitting 
it under S, 16 is without jurisdiction— 
Appeal against order under S. 89 — Main. 
tainability — Failure to file appeal or 
revision against order — Effect of —Order 
if can be challenged at subsequent stage 
(Mar) 82 
——S§s, 20, 41. Sch. If Cl. 4 — Building 
contract with Government — Contractor 
furnishing Bank Guarantee bond payable 
on demand — Arbitration clause— Appli- 
cation for reference under S. 20 of the Act 
admitted — Injunction to Government 
(Sep) 205 


Property (Nov) 251 
Arbitration Act (contd,) 
—S, 30 — See also 
(1) Ibid, S. 14 (Nov) 231A 
(2) Ibid, $, 16 (Mar) 82A 


——S, 30 —Award partly good and partly 


bad — Setting aside of (Nov) 231B 
——-S, 32 — See Ibid, S. 41 (Jan) 30 
——S, 83 — See Ibid, S, 41 (Jan) 80 


=S, 33 — Award made a Rule of Court 
by consent or after contest —Application 
thereafter under S. 33 is not maintainable 

(Feb) 47 
——S. 39 — See Ibid, S, 16 (Mar) 82A 
——S. 41 — See also Ibid, S. 20 (Sep) 205 


——S. 41 and Sch, 2 and Civll P, C, (1908), 
O. 39. Rs. 1 and 2 and S. 151 — Power of 
Court to issue interim injunction pendia? 
disposal of proceedings under Ss, 32 a” 
33 —Nature of relief that may be / 
(Jay 

—— S. 41 (a): and (b) and Sch, II i 
ceedings for filing of agreement in Court 
and order of reference —Pendency before 
arbitrators — Interim injunction — Issu- 
ance of — Court is empowered (Apr) 99 
——Scb, 2 — See 

(1) Ibid, S, 41 ` (Jan) 30 

(2) Ibid, 4] (a) (b) (Apr) 99 
——Sch, 2 Cl, 4 — See Ibid, S, 20 

(Sep) 205 

Assam Sillimanite Limited (Acquisition 
and Transfer of Refractory Plant) Aot (22 
of 1976), S. 3 — Acquisition of Refractory 
Plant — Constitutional validity — Act 
implements policy of Art, 89 (b) and 
hence protected by Art, 31.C (Sep) 193C 


—— Ss. 9, 19—Amount payable for acqui- 
sition of Refractory Plant — Not illusory 
so as to violate Art. 31 (2) of Constitution 
(Sep) 1938B 
—S, 10 — See Ibid, S, 9 (Sep) 193B 
Civil Procedure Code (8 of 4908), S. 47 — 
See also Arbitration Act (1940), S. 33 
(Feb) 47 
—~—Ss. 47, 144 and O. 2L. Rr. 97 to 193 — 
Ex parte decree — Possession delivered 
to decree-holder — Transfer by D, H. — 
Reversal of ex parte decree —-Restoration 
(Jan) 12 
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tives” — Legal representatives are not 
entitled to the benefit under Cl. (ccc) 
(Dec) 270 
m9, 80 — See Limitation Act (1963), 
Art. 10 (June) 146B 
~—~—=§, 107 — See Hindu Marriage Act 
(1955), S, 24 (Mar) 76B 
S, 113 and O. 46, R, 1 — Scope of 
High Court’s jurisdiction in a reference— 
Powers circumscribed by provisions of 


Order 46 (Mar) 80 
S, 115 — See also 
(1) Ibid, S. 151 (Jan) 7 


(2) Arbitration Act (1940), S, 16 


(Mar) 82 
(8) Provincial Small Cause Courts Act 
(1887), S. 25 (Apr) 96 


= Ss; 115, 148, 149, 151 and O. 7, R. 11 
—Case adjourned for payment of deficit 
court-fee — Rejection of plaint on next 
date for absence of plaintiff — Dismissal 
of application for restoration —- Validity 
(June) 158 
=S, 115, O. 87, R. 2 (2) — Right under 
§.115 — Ambit of — Order refusing to 
grant leave to defendant to defend suit 
under O. 37, if revisable. Civil Reva. 
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(Nov) 226B 
——5, 141 and O. 23, R. 1 — Application 
for relief— Not pressed and got dismissed 
-Second application for same relief not 


maintainable (May) 121B 
S, 144—See Ibid, S, 47 (Jan) 12 
——S, 148—See Ibid, S. 115 (Jun) 158 
9. 149—See Ibid, S. 115 (Jun) 158 
m D, 151—See also 

(1) Ibid, S, 115 (Jun) 158 


(2) Arbitration Act (1940), Sch. 2 

(Jan) 80 
——Ss, 151, 115, O. 9. R. 9 — Order dis- 
missing suit for default passed due to 
mistake of Court—Court can recall it suo 
motu under its inherent power — Order 
setting aside the dismissal will not be 
interfered with in revision (Jan) 7 


~S, 151 — O. 17. R.1, Proviso, O, 18, 
R. 2, O, 26, R. 1 — Delhi High Court 
(Original Side) Rules Chap. X, Rr. 1 and 
3--Hearing of suit must be continuous — 
f), 26 provides an exception (Jan) 19A 


S. 151— Inherent powers — Exercise 
of, for setting aside ex parte decree — 
Person applying under O, 9, R, 13 having 
no locus standi to apply—Inherent powers 
cannot be exercised (Apr) 1165 


Civil P. C, (contd.) a. 
——O, 6, R. 1—Pleadings—Object of 


(Jan) 19B 
—O, 7 R. 11 — See Ibid, S. 115 
(Jun) 158 
-— O, 9, R, 3 —See Ibid, O, 17, R. 2 
(Mar) 68 
——O, 9, R. 6—See Ibid, O. 17, R, 2 
(Mar) 68 
—O. 9, R. 8—See Ibid, O. 17, R. 2 
(Mar) 68 
—0O, 9, R, 9—See Ibid, S. 151 (Jan) 7 


—-O. 9, R, 13 — Ex parte decree— Who 
can apply to set aside — Ex parte decree 
against landlord fixing rent of premises— 
Premises sold subsequently — Vendee 
cannot apply for setting aside the decree 
(Apr) 110A 

=—0, 17, R, 1, Proviso—See Ibid, S. 151 
(Jan) 19A 

“—==O, 17, R. 1 — See High Court Rules 
and Orders—Delhi High Court (Original 
Side) Rules, Chap, X, R. 1 (Feb) 49 
—0O. 17, Rr.2 and 3 and O. 9, Rr. 3,6 
and 8—Rule 3 of O, 17 when attracted — 
Should the defaulting party be absent at 
the hearing the court to act under the 


Rule (Mar) 68 
-~ O, 17, R. 3—See also Ibid, O. 17, R. 2 
(Mar) 68 


——O, 17, R. 3 — Discretion of Court — 
Time for paying adjournment costs 
granted — Court has discretion to grant 
further time (Jun) 150 
——O. 18, R. 1 — See High Court Rules 


. and Orders— Delhi High Court (Original 


Side) Rules, Chap. X, R. 1 (Feb) 49 
—— O. 18, R, 2—See 
(1) Ibid, S, 151 (Tan) 19A 


(2) High Court Rules and Orders — 
Delhi High Court (Original Side) 
Rules, Chap. X, R. 1 (Feb) 49 

._—O, 21, R, 97 — See also Ibid, S, 47 
(Jan) 12 
—O, 21, R. 97 — Powers of Court — 
Resistance by third party — Court can 
decide whether such person was holding 
on behalf of judgment-debtor before 
issuance of warrant for delivery of pos- 


session (Feb) 45 
——0O, 21, Rr. 98 to 193—See Ibid S. 47 
(Jan) 12 


-— O. 22, Rr, 4 and 9 — Abatement of 
appeal— Application for substitution may 
in substance be treated as an application 
for seiting aside abatement (Feb) 38B 
——O, 22, R. 9—See Ibid, O, 22, R, 4 

(Feb) 38B 
—O, 23, R. 1—See also Ibid, S, 141 
(May) 121B 
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Civil P. C. (contd,) 

—~O, 28, R, 1 — Provision applies to 
proceedings under the Delhi Rent Con- 
trol Act 7 (Jan) 129D 


——O, 28, R. 1—''Claim” means relief as 
also grounds to obtain the relief, With- 
drawal of some grounds would not 
amount to withdrawal of the cause in its 
entirety (Jun) 129E 
~——O, 28, R, 1—-See 
(1) Ibid, S. 151 (Jan) 19A 
(2) High Court Rules and Orders — 
Delhi High Court (Original Side) 
Rules, Chap. X, R. 1 (Feb) 49 
~~e—Q, 33, Rr. 7. 8, 9 — Proof of paupe- 
rism—Necessity— Legal representative of 


deceased pauper when required to prove 
their pauperism ~AIR 1976 Andh Pra 85, 


Diss. (Jun) 142 
——O, 33, R, 8 —See Ibid, O., 83, R.7 
(Jun) 142 
-——— O, 83, R. 9—See Ibid, O. 33, R, 7 
(Jun) 142 
O, 87 — See Constitution ot India, 
Art, 227 (Nov) 226A 
——O, 37, R. 2 (2)—See Ibid, 5. 115 
(Nov) 226B 





O. 37, R. 3 — Leave to appear and 
defend suit — Defendant not assailing 
major portion of consideration for the 
promissory note—Leave— Nature of 

(Jul) 164 
——O, 39, R. 1 — See Arbitration Act 
(1940), S, 41 (Jan) 30 


~- QO, 39, R. 2 — See Arbitration Act 


(1940), S. 41 (Jan) 30 
~O, 41, R. 11 — See Letters Patent 
(Punjab), Cl. 10 {Jan) 4A 


——O. 41, R. 33 — See Hindu Marriage 
Act (1955), S. 24 (Mar) 76B 
~—O. 42, R 1 (as amended by the High 
Court of Punjab) — Second appeal to High 
Court against decree or order — Copy of 
impugned order or decree to be filed with 
Memorandum of Appeal (June) }29A 
——O, 46, R. 1—See Ibid, S. 118: (Mar) 80 


Constitution of India, Art. 30 — Minority 
~- Arya Samaj: cannot be considered a 
minority—Hence institutions established 
by it would not qualify for the protection 
under Art, 30 . (Nov) 240A 
——Art 31 (2) (as amended by Constitu. 
tion (Iwenty.fifth Amendment) Act 1971), 
‘Amount’ — Meaning — See Assam Silli. 
manite Limited (Acquisition and Trans- 
fer of Refractory Plant) Act (1976), S. 9 
(Sep) 193B 
—— Art, 81.C (as amended by Constitu- 
tion (Tweaty-fifth Amendment) Act, 1971) 


Constitution of India (contd.) B 
—Material resources — Connotation— Se 
Assam Sillimanite Limited (Acquisition 
and Transfer of Refractory Plant) Aci 
(1976), S. 3 (Sep) 198C 
—Art, 32 — See Administration of Eva- 
cuee Property Act (1950), S. 46 
(Nov) 251A 
-—Art, 39 (b) (as amended by Constitu. 
tion (Twenty-fifth Amendment) Act 1971) 
— Material resources — Connotation —See 
Assam Sillimanite Limited (Acquisition 
and Transfer of Refractory Plant) Act 
(1976), S. 3 ; (Sep) 193C 
—— Art, 226 —See also 
(1) Administration of Evacuee Property 
Act (1950), S. 46 (Nov) 251A 
(2) Education — Delhi School Educa. 
tion Act (1973), S, 20 (Nov) 240B 
(3) High Court Rules and Orders — 
Delhi High Court (Original Side) 
Rules, Chap,-10, R. 1 (Feb) 49 
—— Art. 226 — Question whether report 
and record of Collector were not sent to 
Government and therefore not considered 
by it if can be gone into in writ proceed- 
ings (Apr) 105C 
—— Art. 223 — Petition . challenging ac. 
quisition of land under Land Acquisition 
Act, 1894 — Writs of certiorari and 
mandamus when can issue (Apr) 105D 


—— Art, 228 — Availability of alternative 
remedy by way of Arbitration under S, 7.B 
of the Telegraph Act — It is one of the 
matters to be considered while exercising 
jurisdiction under Art. 226 (June) 182A 


——Art. 226 — Rule of law — Scope and 
ambit of — Executive action, if can be 
challenged as arbitrary during emergency 
and suspension of fundamental rights 
(June) 132B 
——Art, 226—Delay—Petition filed after 
lapse of almost four years — Delay, if 
fatal — Each case to be decided oa its 
own merits — Petitioners’ claim became 
stale—Relief to be granted (June) 182C 


— Art. 226 — Absence of legal right — 
Petitioners, owners of flat on first floor, 
challenging the action of Corporation 
granting lease of ground floor land — No 
justiciable cause of action — Petition 
held, not maintainable (June) 139 
—-Art. 226 — Right to be heard — Ciir- 
cular by Railway Board banning all des1- 
ings of Railway with certain registerel 
contractor — No reasons stated — Princi:. 
ples of natural justice violated: (June) 156 


——Art, 226—Nataral justice — Right to 
be heard—Rule of '' Audi Alteram Partem” 
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Constitution of India (contd.) 
— Applicability to Appellate proceedings 
— Appellant not availing of opportunity 
-of hearing —Order can be passed without 
heariag (Aug) 189C 
~— Art. 227 — See also Arbitration Act 
(1940), S. 16 (Mar) 82 
~——Art, 227 (Prior to 42nd Amendment) 
—Writ petition against order declaring 
Jeave to defendant to appear and defend 
suit under O. 87, C. P. C, — Petition 
‘treated as revision petition under S. 115 
of Civil P, C (Nov) 226A 
—— Art. 311 — See Air Corporation Act 
(1953), S. 45 (May) 114A 
Art. 352 —Basic structure of Consti. 
tution — Whether judicial review is such 
basic structure (July) 167B 
—— Art. 352—The 38th Amendment whe- 
‘ther affects federal structure of the Con- 
stitution (July) 167C 
—— Art. 352—Resolutions of Parliament 
-approving proclamation under Art, 352— 
ect (July) 167D 
—— Art, 852 (5)— Whether satisfaction of 
Presideat can be challenged in Court of 
law (July) 167A 


‘Contract Act ay of 1872), S. 73—See Arbi- 
tration Act (1940), S, 41 (Jan) 30 


—S. 74 — See Arbitration Act (1940), 
S. 41 (Jan) 30 


CO.OPERATIVE SOCIETIES 


—Delhi Co-operative Societies Act (35 of 
-4972), S. 97 (2) (v) — Delhi Co-operative 
Socities Rules (1978), R, 25 (2)—R. 25 (2) 
which has retrospective operation is ultra 
«vires the Act (Nov) 236 


—Delhi Co-operative Societies Rules (1973), 
'R. 25 (2) — See Co-operative Societies — 
Delhi Co.operative Societies Act (1972), 
S, 97 (2) (v) (Noy) 236 





‘Copyright Act (44 of 1957), Ss. 2 (c) (iii), 
2 (m) (i), 14 (1) and (2), 51 and 55 — Tests 
for comparing the Marks stated — On 
-facts heid that the defendant’s device was 
a case of ‘passing off' — nelief of interim 
‘injunction pending decision in suit for 
permanent injunction granted (Feb) 41A 


———§, 14 — See Trade and Merchandise 
‘Marks Act (1958), S. 2 (i) (Feb) 41B 


—S. 14 (1) and (2) — See Ibid, S. 2 (e) 
(iii), 2 a (D) (Feb) 41A 
S. 48 — Certified copy of the entries 

‘in the C Register with seal of 


Copyright Act (contd.) 
that office are prima facie evidence of the 
particulars entered in the Register 

(Feb) 41C 
—S, 51—See Ibid, S. 2 (c) ae 2 she @ 


——S, 55—See Ibid, S, 2 (c) (iii), B a G 
(Feb) 41A 
Court- foes Act (7 of 1810) 
See under Court.fees and Suits Valua- 
tions. 


COURT.FEES AND SUITS 
VALUATIONS 


Court. feos Act (7 of 1870), S. 28 — Defi- 
ciency in court.fee — Court cannot exer- 
cise powers under S. 28 after judgment 
even if initially document or plaint was 
entertained through mistake or inadver-. 
tence (Mar) 88A 
——S, 28 — Section is discretionary — 
Plaintiff giving up certain claim — Plaint 
properly stamped for the remaining claim 
for which compromise decree passed — 
Plaintiff cannot be directed to make up 
dificiency in the original plaint 

(Mar) 88B 


Delhi Qo.operative Societies Act (85 of 
4972) 


See under Co-operative Societies, 


Delhi Co.opsrative Societies Rules (4978) 
See under Co.operative Societies, 


Delhi High Court (Original Bide) Rules 
See under High Court Rules and Orders. 


Delhi Rent Control Act (59 of 4958) 
See under Houses and Rents. 


Delhi School Education Act (18 of 4973) 
See under Education, 


EDUCATION 


—Dalhi School Education Act (48 of 1973). 
S. 20 — Taking over the management o 

school ~ Show cause notice to the manage. 
ment of school — When to be issued — 
Considerations (Nov) 240B 


em Msn 


Evidences Act (4 of 1872), Ss 1. 74, 75 — 
Affidavits and letters which are not 
public documents — Admissibility in evi. 
dence _ (Mar) 73A 

—Ss, 33. 77—Certified copies of public 
documents — Admissibility in evidence— 
Probative value (Mar) 73B 
——S, 74 — See Ibid, S. 1 (Mar) 738A 
—— 5. 75 — See Ibid, S. 1 (Mar) 73A 
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‘Evidence Act (contd.) 

<S, 77 — See Ibid, S. 33 (Mar) 73B 
——Ss, 101.103 — See High Court Rules 
and Orders— Delhi High Court (Original 
Side) Rules, Chap. X, R. 1 (Feb) 49 
SS, 101.104—See Hindu Marriage Act 
(1955), S. 12 (1) (a) (Jan) 24 


General Clauses Act (40 of 1897), S. 21 — 
Government notification — Rescission of 
— Government has no power to rescind 
notification with retrospective effect 
(Aug) 184A 


HIGH COURT RULES AND ORDERS 


— Delhi High Court (Original Side) Rules, 
Chap. X, R, 1 — See also Civil P., C 
(1908), S. 151 (Jan) 19A 


———-Chap, X, Rr. 1 and $8 — Are not in. 
consistent with Evidence Act, Ss. 101 to 
108 and are not ultra vires (Jan) 19C 


-——-Chap, X, Rr. 1 and 8 — Practice— 
Direction of Delhi High Court, requiring 
defendant to examine his witnesses on 
commission before examination of plain. 
fiff’s witnesses — Does not alter rules of 
evidence in Evidence Act and O. 18, Rr. 1 
and 2, Civil P. C. (Feb) 49A 
Chap, X, R. 8 — See 
(1) Ibid, Chap, X, R. 1 
(Jan) 19C; (Feb) 49A 
(2) Civil P. C, (1908), S. 151 (Jan) 19A 
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Hindu Marriage Act (25 of 1955), S. 10 — 
See Ibid, S. 23 (1) (Aug) 178 
——S,. 10 (1) (b) — See Ibid, S. 24 
(July) 176A 
SS, 12 (1) (a) and 23 (1) (d)—~Petition 
by husband for decree of nullity on the 
ground of wife’s impotency — Delay in 
filing petition — If and when is bar — 
Test — Onus (Jan) 24 
==. 18 (1A) — See Ibid, S. 28 (1) 
(Aug) 178 
-= S, 23 (1) (as amended in 1964)— Wife 
obtaining decree for judicial separation— 
Husband after two years seeking divorce 
under S. 18 (1A) for failure of resumption 
of cohabitation — Husband entitled to 


divorce (Aug) 178 
——§, 23 (1) (d)—See Ibid, S. 12 (1) (a) 
(Jan) 24 


~S, 24 — Court acts with material 
irregularity in postponing orders on 
application under S. 24 till the decision 
of final issue of the legality of marriage 
(Mar) 76A 


I, R. 1977 Delhi 


Hindu Marriage Act (contd.) 

—_—S. 24—Trial Court postponing orders- 
on the application till the decision -of 
final issue on the matter — High Court 
can award amount of maintenance and 
litigation expenses (Mar) 76 


—-Ss. 24 and 10 (1) (b) — Application 
by husband for separation pending — 
Wile's application for interim alimony 
not disposed of — Husband's application 
dismissed for default—Subsequent, appli. 
cation by wife for alimony — Maintain. 
ability (July) 176A 


S, 24—Maintenance during pendency 
of proceedings (July) 176B 
—-5, 25 (1) Relief of alimony being an. 
cillary and incidental is available even 
after the marriage is dissolved (May) 124 


Hindu Succession Act (30 of 1956), S; 25 —: 
Inheritance — Disqualification A 
widow prosecuted for murder of her 
husband and finally acquitted ofthe 
charge — She was not disqualified from 
inheriting the property of her husband 


(Apr) 97 
HOUSES AND RENTS , 


—Delhi Rent Control Act (59 of 1958), S. 1 
—See Civil P, C. (1908),.0, 23, R. 1 

(June) 129D 
—— 5. 14 (1), Proviso — See Civil P. C. 
(1908), O. 23, R. 1 (June) 129E 


—Ss. 14 (2) and 15 (6) — On facts held 
that the tenant who had had the benefit of 
S. 14 (2) once could no more claim the 
protection (June) 129C 


——Ss, 14 (2) and 15 (1) — Benefit under 
S. 14 (2) — When tenant can be deemed 
to have obtained — Necessity of previous 
order under S. 15 (1) (Nov) 247 


—-S. 15 (1) — See Ibid, S. 14 (2) 
(Nov) 247 

——.5. 15 (6) — See Ibid, S. 14 (2) 
(June) 129C 
——S.15 (7) — Striking out of defence 
for non.deposit of rent — Circumstances 
— Guidelines (May) 121A 


——~S§, 19 — Bar of re-letting—It is abso. 
lute and no question of re-letting for 
bona fide reasons arises (Feb) 63A 


~——5, 19 — Order of eviction — Tenant 
shifting to his own house six months 
earlier than time allowed — Possibility 
of further eviction on ground of alter- 
native accommodation — Breach of S, 19 
by landlord — Quantum of compensation 

(Feb) 63G 
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Houses & Rents — Delhi Rent Control Act 
(contd.) 

=S, 19 (2) — Compensation — It is to 

be determined on account of loss suffered 

by injured party and not benefit derived 

by opponent (Feb) 63B 


Income-tax Act (48 of 1961), S. 256 (1) — 
See Civil P. C. (1908),S. 118 (Mar) 80 
Interpretation of Statutes — Ancillary 
relief under Statutes — See Hindu 
Marriage Act (1955), S. 25 (1) (May) 124 


Land Acquisition — Compensation, claim 
for — See Land Acquisition Act (1894), 
Ss. 9 and 25, 


Land Acquisition Act (4 of 1894), Ss, 4, 5A 

and 6 — Acquisition of land for public 

purpose — Procedure to be followed 
(Apr) 105A 


—~Ss, 4, 6 and 17 (4) — Simultaneous 
notifications under — Validity— Declara- 
tion under S. 6 is not invalid despite 
having been made and published at the 
same time as notification under S. 4, AIR 
1954 Bom 285;AIR 1957 Andh Pra 450; 
AIR 1981 Andh Pra 98; AIR 1957 Mys 12; 
AIR 1970 Punj & Har 29 and AIR 1968 
SC 615. Not followed in view of AIR 
1968 S C 151 and (1966) 2 S C R 60 

(Oct) 209B (EB) 


——§, 4 — Notification under, excluding 
wakf property from acquisition — Pro. 
perty impressed with character of chari- 
table trust amongst Hindus held not 
excluded from acquisition (Dec) 261 


=S, 5-A — See also Ibid, S. 4 

(Apr) 105A 
———§, 5A — Objections to notification 
by several members of one family — One 
set of objections filed — lt is sufficient if 
notice of hearing addressed to all of them 
is served on any one of them 

(Apr) 105B 
ome §§, 5.A and 6—Non.compliance with 
provisions of S. 5.A—Effect of— Declara- 
tion of land under S. 6 without compli. 
ance with provision of S, 5.A is invalid 


(Aug) 184B 
———§, 6 —. See 


(1) Ibid, S,4 (Apr) 105A; (Oct) 2098 
(2) Ibid, S. 5-A (Aug) 184B 
98, 9 (2), 25 — Particulars of claim 
for compensation — Claim must be ex- 
pressed in terms of money and not 


Land Acquisition Act (contd.) 

vaguely as market value — Failure to 
strictly comply with provision whether 
would debar the claim (Jan) 10 


——S, 17 (1) and (4) — Notification under 
S, 17 (4) dispensing with application of 
S. 5A — ‘Urgency’ justifying resort to 
S. 17 (1) and (4)—Justiciability—Burden 
of proof (Oct) 209C (FB) 


5, 17 (1)—Notification under mention. 
ing S. 17 (1) — Further specification that 
the land is waste or arable not necessary 
—It is enough that S., 17 (1) is specifically 
mentioned in the notification and the fact 
that it does not further specify whether 
the land is waste or arable does not make 
it invalid. (Oct) 209D (FB) 


——S, 17 (4) — See Ibid, S. 4 
(Oct) 2098 


——S, 25 — See Ibid, S. 9 (2) (Jan) 10 


Letters Patent (Punj.), Cl. 10 — Single 
Judge granting leave to file L, P, Appeal 
— Whether High Court can dismiss it in 
limine by applying provisions of O. 41, 
R. 11, Civil P. C, (Jan) 4A 


~— Cl, 10 — Questions of fact — Find. 
ings of single Judge on questions of fact 
— No interference, more particularly 
when they are concurrent with findings 
of trial court, except for very good 
reasons (Jan) 4B 


Limitation Act (36 of 14963), S. 5—Condona. 
tion of delay—Sufficient cause — Expres. 
sion not to be liberally construed merely 
because party in default is Government 
(Feb) 384 


——S, 5—Time taken in obtaining certi. 
fied copy of the impugned order excluded, 
eight days’ delay in filing the appeal, held 
was not inordinate — Delay condoned 
(June) 129B 


— Art. 10 — Suit against Railway — 
Compensation for short delivery and 
damages — Starting point of limitation 


(June) 146B 


Precedents — Binding effect of decision 
— Supreme Court decision 
(Oct) 209A (RB) 


-Decision based on variety of opinions 
— Ascertainment of ratio decidendi 
(Sep) 193A 
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‘Provincial Insolvency Act (8 of 1920), 
S. 25 — ‘Able to pay his debts’— Meaning 
(Aug) 187 


Provincial Small Cause Courts Act (9 of 
4887), Sch, Il, Arts, Ll and 15 — suit for 
refund of earnest money — Purchaser 
alleging that contract had fallen through 
due to false promises of seller — Juris. 


diction of Small Cause Court (July) 161 
—~-—-Seh. If, Art, 15 — See Ibid, Sch. IL 
Art. 11 (July) 161 


Pablic Premises (Eviction of Unauthorised 
Occupants) Act (82 of 1958), S. 2 (e) — 
““Unauthorised Occupation” —Occupation 
by allottee after termination of his lease 
is unauthorised occupation (Aug) 189A 


——-S. 5 — Cancellation of allotment and 
termination of lease — Cancellation for 
non. payment of rent and arrears — Justi- 
fiability of actiou for termination is not 
open to judicial review (Aug) 1898 


——S. 9 (4) — Words ‘disposed of' — 
Meaning of — Dismissal of appeal for 
‘default is valid — Appellate officer not 
bound to decide appeal on merits 

(Aug) 189D 


——S. 9 (4) — Dismissal of appeal for 
default — Application for restoration — 
‘No sufficient cause shown — Order dis. 
missing application for restoration justi- 
fied (Aug) 189E 


Public Premises (Eviction of Unauthorised 
‘Oxscugants) Act (40 of 1971), S. 5—Nature 
of legal right of allottee—Allottee trans. 
ferred to a different place commencing 
to pay rent at market rate — Cancella. 
tion of allotment and eviction held could 
not be challenged (Dec) 268 


Railways aa an of 1890), S. 76.E (as 
amended in 1961) — Carriage of goods 
by Railway from Pakistan to India — 
Suit against Indian Railway for compen. 
sation for short delivery — Pleading and 
` proof (June) 146A 


‘State Financial Corporation Act (63 of 
4981), S. 32 (12) — See Gaal P.C. ea 


S. 118 (Ma) 
‘Suacession Act (39 of 1925), Ss. 2 (e) and 
229 — Executor — Who is — "Probate 


cannot be granted to any person unless 
and until be has been named an executor 
in the Will (Feb) 384A 


Suicession Act (contd.) 
— 5, 222 — See Ibid, $.2(c) (Feb) 34A 


~S, 993 and 236 — Grant of letters of 
administration to association of indivi. 
duals or a body registered under Socie. 
ties Registration Act, not prohibited — 
It could be obtained even in the name of 
its President. AIR 1943 Lah 54, Dissented 

(Feb) 34B 
~-——§. 232 — Order granting probate to 
R held to be illegal by appellate Court — 
R prayiog for grant of letters of adminis. 
tration — Held that it would be in the 
interests of justice to remand the matter 
for appropriate action (Feb) 34G 


omen, 235 — See Ibid, 223 (Feb) 34B 
Telagraph Act (13 of 1835), 5. 7.B — See 
Constitution of India, Art. 226 

(June) 132A 


Telegraph Rules (4954), R. 422 — See 
Constitution of India, Art, 226 
(June) 182C 


Trade aud Marchandise Marka Act (43 of 
1958), 5. 2 (j) — See also Copyright Act 
(1957), S. 2 (c) (iii), 2 (m), (i) (Feb) 41A 


——Ss, 2 (j) and 29— Trade mark in com. 
bination ot colours possible (Feb) 41B 


——§, 11 — Prohibition contained in 
cls. (a) and (e) do not have reference to 
similarity of goods (June) 152 


mm S, 12 (3) — Honest concurrent user — 
Application for registration — Decision 
of Criminal Court admitted in evidence 
held improper — Registration was how. 
ever upheld since based on other inde. 


pendent material (Jan) 1A 
~S, 12 (3) — Concurrent user, what is 
(Jan) 1B 


m 95, 21 and 109 (2) —Interlocutory order 
under S, 21 granting extension of time — 
No appeal lies under S. 109(2) (Mar)93A 


~meS§, 21 and 97 (c) — Decision in S. 97 
(c)~Meaning—Interlocutory order under 
S. 21 — Grant of extension of time for 
filing objection — Nota decision affect. 
ing right or liability of party — Review 
application under S. 97 (2) not main. 


tainable (Mar) 93B 
mo, 29 — See 
(1) Ibid, S. 2 (j) (Feb) 41B 


(2) Copyright Act (1957), S. aah (iii), 
2 (m) (i) (Feb) 41A 


Subject Index, A. I. R. 1977 Delhi 11 


‘Trade & Merchandise Marks Act (contd,) 

—S, 46 — Intention to use trade mark 
— Depends on facts of each case — Use 
‘of the mark with alteration does not infer 
intention not to use the registered trade 
mark (Sep) 200B 


--—Ss, 46, 56 — Grounds under S. 46 not 
wnecessary to exercise power of removal 
urzder S, 56 (Sep) 2900 


-== S, 56 — See also Ibid, S. 48 
(Sep) 200C 


Trade & Merchandise Marks Act (contd,) 

—S. 56 — Applisation for removal of 
trade mark — Affidavit filed in evidence 
if can be allowed to be withdrawn by 
parties (Sep) 2004 


——S, 97 (c)—See Ibid, S. 21 (Mar) 93B 


——S§, 109 (2) — See Ibid, S. 21 
(Mar) 938A 


Transfer of Property Act (4 of 4882), 
S. 52 — See Civil P. C. (1908), S. 47 
(Jan) 12 


LIST OF CASES OVERR JLED, REVERSED AND DISSENTED FROM ETC. IN 
A. I. R. 4877 DELHI 


Diss. = Dissented from in; Over. Overruled in; Revers. = Reversed in; 


(1967) C. W. No. 112 of 1966, D/- 80.8. 
1967 (Delhi) — Revers, AIR 1977 
80 1302 (June), 


(1967) First Appeals Nos. 3 and 15 of 
1967, D/- 9.6.1967 (Delhi High Court 
Him.Pra at Simla Bench) — Ravers. 
AIR 1977 SC 509 (Feb). 


AIR 1968 Delhi 264 Pt. A= 70 Pun LR 
(D) 291 (FB)—Diss, AIR 1977 Punj 
141 (EB) (June). 


(1968) 70 Pun L R (D) 71 — Revers, AIR 
1977 SC 409 A, B, C, D (FB). 


(1970) Criminal Appeal No. 35 of 1970, 
D/- 27-11-1970 (Delhi) — Revers, AIR 
1917 SO 666B (Mar), 


AIR 1970 Delhi 210 — 1970 Cri L J 1439 
~ Over. AIR 1977 8C 407 (Feb). 


41971) S. A. No. 187 of 1987, D/. 24.8. 
1971 (Delhi)— Revers. AIR 1977 SO 
27 A, B (Jan), 


1971 Tax L R 1675 (Delhi)—Revers. AIR 
1977 80 831 (Apr). 


1971 Tax L R 1685 (Delhi)— Revers. AIR 
1917 BC 1605 (Aug). 


ILR (1971) 1 Delhi 30 — Revers. AIR 4977 
8C 2394 A, C (Dec). 


AIR 1972 Delhi 275 (EB) — Partly Re. 
versed. AIR 1977 8C 1986A (Sep). 


AIR 1972 Delhi 288 — Over. AIR 1977 
Delhi 251C (Nov). 


(1972) 84 I T R 567 (Delhi) — Over. 
1977 8C 113% (May). 


(1978) Civil Revn No. 855 of 1973 (Delhi) 
—Over. AIR 1977 Delhi 226B (Nov). 


AIR 


AIR 1973 Delhi 15 (Pt, A) — Diss. 
1977 Bom 425B (Dec). 


AIR 


(1974) Cri. Revn. Petn. No, 61 of 1974 
D/. 24.8 1974 (Delhi)—Revers. AIR 
1977 SC 1101 (May). 


(1974) S. A, No. 816 of 1967, D/- 80.9. 
1974 (Delhi)—Reavers. AIR 1977 80 
789K (Apr). 


1974 Tax L R 2098 (DeJhi)—Revers. AIR 
1977 SC 2434A (Oct). 


ILR (1974) 1 Delhi 311 —Diss. AIR 1977 
Andh Pra 420A (EB) (Dec). 


12 List of Delhi Cases Overruled, Reversed and Dissented from ete. (coneld.) 
(1975) Civil Revn. No. 115 of 1975, D/. 1975 Tax LR 2086 (MandR, T. P. C. 


27.10. 1975 (Delhi) — Revers. AIR New Delhi) — Revers. AIR 1977 SG 
1977 SC 577A (Mar), 973 ©, D, E (May). - 

(1975) Civil Pevn, No. 186 of 1975, D/- 1976 Ren C. J. 249 = 1976 Ren C. R. 220 
28.4.1975 (Delhi)— Revers, AIR 1977 (Delhi) — Diss. AIR 1977 Raj 85 
SC 397B (Feb). (Apr). 

(1975) Criminal Revn. No, 258 of 1974, (1977) F.A. No. 386 of 1976, D/. 28-3.1977 
D/- 22.4-1975 (Delhi)— Revers, on (Delhi)—Revers. AIR 1977 80 234194 
facts AIR 1977 SC 403 A, B (Feb). (Dec). 

(1975) Cri, Reva. No, 139 of 1975, D/- (1977) 1. A. No. 2253 of 1976 (in Suit No. 
16.9.1975 (Delhi)— Revers, AIR 1977 459A of 1974) D/. 25.1.1977 (Delhi) 


8C 1108B (May). Revers. ALR 1977 SC 2445 (Dec). 


Supplement to Comparative Tables of Previous Years 


COMPARATIVE TABLES 


Owing to late receipt of Other Journals the following Supplements to 
Comparative Tables of AIR = Other,Journals is issued, 


AIR 1975 Delhi 
AIR 


188 1975 Rajdhani 


LR15 


AIR 1976 Delhi 


AIR Othor Journals 
111 = (1977) 2 Rens 

L R 436 
445 (1977) 2 Rent 

L R 826 
175 (1977) 2 Rent 

L R 835 
479 1977 Rent L R 241 
"246 1977 Hindu L R 35 
‘256 1977 Rent L R 234 
299° (1976) 12 Co-op 

L J 265 
316 1977 Rent LR 244 
821 (1977) 79 Punj 

GLR(D) 76 

328 1977 Ren © R 3801 


(1977) 79 Pan 
L R (D) 147 


Danana B 


AIR 1977 Delhi 
.AIR 


1 1976 Rajdhani 
L R536 
79 Pun L R (D) 34 


4 IDR(1976)2 
Delhi 148 


79 Pon LR (D) 107 


7 ILR (1976) 2 
Delhi 209 
79 Pun L R (D) 91 


-10 
1976 Rajdhani 


L R 382 
1977 Rent L R 17 


79 Pun L R (D) 284 
(1976) 12 D L T 200 


24 
ILR (1976) 13 
Delhi 887 
1976 Rajdhaai 
LR 526 
-1977 Mat LR 16 


Other Journals 


(1976) 12 D L T 273 
79 Pun L R (D) 103 


Other Journals ATR 


AIR 1977 Delhi 


Other Journals 


ATR 


A. I. R. Delhi= Other Journals. 
AIR 1977 Delhi 


Other Journals 


24con79 Pun L R (D) 221! 80con1976 Rajdhani: 


30 


1977 Hindu L R 781 
ILR (1976) 2 
ser ead 
1977 Rajdhani 
R90 | 8 
(1977) 79 Pun 
L R(D) 157 


1976 Rajdhani 
LR443 | gg 
79 Pun U B(D) 11 


ILR (1976) 2. 
Delhi 427 
79 Pun L R (D) 86 


ILR (1976) 2 - 
Delhi 116 
79 Pun LR (D) 139 


98 
1976 Rajdhani 5 
LR 486 | 97 


79 Pun L R (D) 24 


1976 Rajdhani 99 
L R 488 
79 Pun LR (D)1 


(1976) 78 Pun 
LB(D) 227 

ILR (1976) 2. 
Delhi 442 


(1976) 12 D L T 249 
(1976) 78 Pan 

L R (D) 244 
1976 Ren CR 690 
ILR (1976) 2, 

Delhi 644 

1977 Rent L R 610 
1976 Ren C J 487 


(1976) 12D L T 184 
ILR (1976) 1 
Delhi 867 
(1976) 78 Pun 
LR (D) 274 


(1976) 12 Delhi 
LT 321 


114 


121 


(1976) 78 Pun 124 


L R (D) 821 


1976 Hindu L R 646' 
(1976) 12 Delhi 
LT 169 
(1976) 78 Pan 
T R (D) 268 


ILR (1976) 1, 
Delhi 479 


L R3878 
(1976) 78 Pun 
L R (D) 208 
(1976) 12 Delhi 
LT 255 
78 Pun L R (D) 
TLR (1976) 2 
Delhi 587 
(1976) 78 Pun 
L R(D)76 
1976 Rajdhani 
L R 827 
(1976) 12 D L T 103 
ILR (1976) 1, 
Delhi 551 


1977 Rajdhani 
L R 58 


ILR (1976) 2 
Delhi 798 


1976 Rajdhani 
L R 578 
1976 Ren C J794 
1977 Rent L R 470 
ILR (1977) 2, 
Delhi 216 
ILR (1976) 2 
Delhi 724 
1976 Sərv L C 399 
1977 Lab IC 789 
1977 Serv L J 885 
1976 Ren C J 400 
1976 Rajdhani 
LR 405 
(1976) 12 D LT 217 
(1976) 78 Pun 
LR (D) 212 
(1976) 78 Pun 
L R (D) 168 
1976 Rajdhani 
L R.419 
ILR (1976) 1, 
Delhi 854 
(1976) 12 D L T 175 
1977 Mat L R 73 
79 Pun L R (D) 229 


AIR 


132° 


142 


146 


156 


176 
178 


AIR 1977 Delhi 


Other Journalg 
1976 Ren C J 405 
1976 Rajdhani 

L R 492 
1976 Ren C R 646 
18 Pun L R (D) 281 


ILR (1976) 2 
Delhi 737 


1977 Rajdhani 
LR 251 
(1977) 9 
Lawyer 90 (2) 
ILR (1977) 1 
Delhi 621 


ILR (1977) 1° 
Delhi 405 


TDR (1977) 1 
Delhi 1 


1977 Rajdhani 
LR 497 


1977 Rajdhani 
LR 181 
ILR (1977) 1 
Delhi 295 
(1977) 9 Lawyer 185 


ILR (1976) 2 
Delhi 773 
1977 Rajdhani 
LR 44 


ILR (1977) 1. 
Delhi 146 


1977 Cri L J 1130 


ILR (1976) 1, 
Delhi 725 


1976 Rajdbani 
L R 480 


14 


AIR 1977 Delhi 
AIR Other Journals 
178con(1977) 79 Pun 

LR (D) 12 
1977 Mat L R 68 
184 1977 Rajdtani 
LR 415 
ILR (1977) 2 
Delhi 387 


187 


189 ILR (1977) 1 
Delhi 138 

163 ILR (1977) 1 

Delhi 272 


AIR Delhi = Other Journals (concld,) 


‘AIR Other Journals (AIR 


L R112 
ILR (1976) 1 


Delhi 327 |251 


205 


209FBILR (1977) 1. 
Delhi 659 240 





226 1977 Rajdhani 
L R3878 |247 


(1977) 9 
Lawyer 184 


AIR 1977 Delhi AIR 1977 Delhi | 


Other Journals 


200 1977 Rajdhani 226conILB (1977) 2 


Delhi 486 


ILR (1977) 2 
Delhi 346 


ILR (1977) 2 
-Delhi 164 
(1977) 9 
Lawyer 209 (2) 
(1977) 2 Ren C J314 


ILR (1977) 1, 
Delhi705 


AIR 


AIR 1977 Delhi 
Other Journals 


247eon(1977) 2 Ren 


251 


261 


270 


C R 426: 


ILR (1977) 2 
Delhi 812. 


(1977) 9 
Lawyer 167 
TLR (1977) 2 
Delhi 872: 


1977 Rajahani 
L R 8386: 


ILR (1976) 4 


ILR 
725 
854 


Delhi 
ATR 


1977Delhi178 
5» » 124 


ILR (1976) 2 


ILR 
523 


530 
577 
667 
710 
724 
737 


773 
798 


Delhi 
AIR 


1977 (NOC) - 
244 (Delhi) 
1977 (NOC) | 
48 (Delhi) 
1977 (NOO) | 
182 (Delhi) 
1977 (NOC) , 
243 (Delhi) 
1977 (NOG) | 
47 (Delhi) 
1977Delhil14 
” » 129 
158 
99 


n ” 
” ” 


_— 


ILR (4977) 4 


Delhi 
ILR AIR 
1 1977Delh1150 
22 1977 (NOC) 
205 (Delhi) 
188 1977Delhi 189 
146 ” » 167 
203 1977 (NOC), 
. 161 (Delhi) 
224 1977 (NOC) - 
160 (Delhi) 
228 1977 (NOC) | 
203 (Delhi) 
247 1977 (NOC). 
241 (Delhi) 
272 1977Delhi 193 
295 ” » 152 
811 1977 (NOC) | 
239 (Delhi) 
3827 = :1977Delhi200 
364 1977 (NOC) 
240 (Delhi) 
405 1977Delhi 142 
511 1977 (NOC) 
288 (Delhi) 
577 1977 (NOG) 
96 (Delhi) 
621  1977Delhi182 
659FB » » 909 
105 ” » O47 
ILR (4977) 2 
Delhi 
{UR AIR 
164 1977Delhi236 
216 » » 110 
312 ” » 25] 
346 ” » 987 
372 ” » 96] 
387 » » 184 
436 » » 226 


Other Journals = All India Reporter 


1976 ACJ 
ACI AIR 
4483 1977 (NOC) 

331 (HP) 
464 1977 Guj 146 
492 1977AP 20 
497 1976 Ori 205 

1977 ACJ 

ACI ATR 
36 1977 Mad 117 
44 » Guj 179 
65» » 170 
85 oo» Oal 384 
89 » Raj 116 

118» SO 1248 
134 »  » 1158 

150 » Raj12l 

284 » Ori 9l 

241 » Kant 46 
253 » Guj 195 

276 » Raj 213 
290» SO 1189 
293FB »Guuhati -31 
889 » J&K 90 
848» SC 1735 
858 »  » 2083 
375 1977 (NOC) 

277 (J & K) 

895 1977 Cal 249 
403 » SO 1482 
404 »Gauhati 55 

485 »Punj & 

Har 869 

449 » Guj 184 

456 » Raj 236 

503 1977 (NOC) 

336 (J & K) 


517FB1977 Mad 330 
582 » Guaj 202 


(4876) 42 Co-op 
Ld 


Co-opLd AIR 
180 1977 Kant 87 
184 » Ker 50 
187 1976 MP 152 
196 ” » 156 
208 » Punj & 
Har 283 
2293FB » AP 340 
255  » Cal 408 
265 » Delhi 299 
270 » Ker 76 
279 » Punj & 
Har 845 
991 ” » 827 


Cel 


1977 (413) Co.op 
LJ 


Co-op LJ AIR 
1 1977 Ker 86 

6 » $c 1900 
82 ” » 112 
35 » All 158 
48 » AP 53 
47 » HP 35 
6l » Mad 92 


1977 (13) Co-op LJ 
AIR 


Co-op L J 


69 1977 MP 94 
15 » Mad 70 


(4976) 12 DLT 


DLT ATR 
103 1977 Delhi 88 
169 ” » 76 
175 ” » 124 
184 ” ” 68 
217 » » 121 
223 1977 (NOC) | 
49 (Delhi) 
249 1977 Delhi 63 
255 ” ” 82 
264 1976 SC 1189 
273 1977 Delhi 10 
305 1977 (NOC) 
82 (Delhi) 
821 1977 Delhi 73 
825 1976 SC 1637 
828 1977 » 2432 
830 1977 (NOC) . 
182 (Delhi) 
834 1977 (NOC) 
204 (Delhi) 
342 1977 SC 802 
365 1977 (NOC) . 
47 (Delh1) 
869 1977 (NOC). 
205 (Delhi) 
1976 MCC 
MCC AIR 
139 19:16 SC 2454 
145 ” » B86 
151FB1972 Cal 459 
171 1976 SC 2283 
187 s » 1446 
194 1977 +» 1687 
204 1976 Bom 439 
247 » $6 2095 
258 ” » 2301 
259 1977 » 567 
269 1976 » 2621 
272 1977 » 808 
275 ” » 302 
289 1976 » 2361 
292 1977 Orissa 1 
313 1976 SC 2377 
322 1977 (NOC) | 
240 (Delhi) 
330 1977 (NOC) | 
: 238 (Delhi) 
334 1977 (NOC) 
298 (MP) 
349 » 80 27 
369 1974 » 1158 
379 1970 » 1993 
396 1977 Kant 88 
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AIR 1977 DELHI 1 
H. L. ANAND, J. 

M/s. Wattan Singh and Sons, Appel- 
lants v. The Registrar of Trade Marks 
and others, Respondents. 

C. M, (M) (T & M) 279 of 1975, D/- 
26-5-1976. 

(A) Trade and Merchandise Marks 
Act (1958), S. 12 (3) — Honest concurreni 
user — Application for registration — 
Decision of Criminal Court admitted in 
evidence held improper — Registration 
was however upheld since based on other 
independest material. 

Where a criminal complaint for in- 
fringement of trade mark was rejected 
by the High Court observing that the ac- 
cused was honestly and concurrently 
using it, the said decision along with 
other facts such as the admitted exten- 
sive concurrent use of the device with 
some variations by more than 20 manu- 
facturers of the same product, the. pre- 
sence of distinguishing features and the 
captions used by the party, and the con- 
sent and acquiescence of the opponent in 
the user of the device by the applicant 
were considered and the mark was regis- 
tered; Held, that although admission into 
evidence of the judgment of the High 
Court was improper, the other material 
available on record and which formed 
the additional basis justified the regis- 
tration. (Paras 1 to 6) 


(B) Trade and Merchandise Marks 
Act (1958), S. 12 (3) — Concurrent user, 
what is. 


Concurrent user under 5, 12 (3) does 
not mean continuous and uninterrupted 
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user or user on great magnitude. It only 
means consistent use of the merk in £ 
commercial sense. Variation in the quan- 
tum of manufacture and sale of the pro- 
duct or interruption of business for «& 
variety of reasons are not material if the 
user in the course of trade is resumed 


after interruptions, (Para 7) 
Cases Referred: Chronological Paras 
AIR 1974 Punj & Har 116 = 75 Pun LR 

749 2 


AIR 1973 Mys 74 = (1972) 2 Mys LJ 444 


R. N. Prabhakar, for Appellants; 
K. S. Thapar with K. L. Aggarwal, for 
Respondents, 


JUDGMENT:— By this appeal under 
Section 109 of the Trade and Merchan- 
dise Marks Act, 1958 (hereinafter refer- 
red to as 'the Act’), the appellants, M/s 
Wattan Singh & Sons, change ar 
order of the Assistant Registrar of Trade 
Marks, Delhi, accepting the application ol 
the respondents M/s. Bakhtawar Engi- 
neering Works, for the registration ol 
their rival mark under Section 12 (3) ol 
the Act. The appeal has been filed in the 
following circumstances, 


2. According to the appellants 
they are engaged in the manufacture anc 
merchandise of agricultural machinery 
chaff cutter blades and their component: 
and have been carrying on this busines: 
under the trade mark “DO CHIRI” witl 
the device of two birds since 1932 througl 
their predecessor-in-interest and sincs 
1937 by themselves. The mark was regis- 
tered in 1949. The application of the pre- 
decessor-in-interest of the appellants fo 
registration was then opposed on the 
ground that the then opponents had beer 
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using a similar mark based on the flying 
bird device. In the course of the proceed- 
ings, Jawala Singh. who was then a part- 
ner of the firm, and had applied for re- 
gistration on behalf of the firm, filed an 
affidavit in support of the claim for re- 
gistration, In para 1 of the affidavit 
Jawala Singh stated that several firms 
engaged in the manufacture of chaff cut- 
ting machines had been using trade 
marks consisting of flying birds without 
any objection even though all these 
marks based on the bird device had con- 
siderable resemblance with each other. 
He had then furnished names of 20 firms 
who had been applying such marks in 
relation to the aforesaid manufacture 
which included M/s. Bakhtawar Engi- 
neering Works, the respondents herein. 
In 1968, M/s, Bakhtawar Engineering 
Works respondents herein, sought regis- 
tration of a mark in relation to chaff cut- 
ting machine which consisted of a label 
containing the device of two birds on a 
stem with the words “TWO KABUTAR 
MARKA” on the allegation that this mark 
had been in use by the respondents since 
1950, Opposition to the mark was enter- 
ed on behalf of the appellants in 1969 
and the registration of the rival mark 
was opposed, inter alia, on the ground 
that the appellants had been using their 
mark since the year 1932, had acquired a 
vested right in it since then on account 
of extensive use and publicity, that the 
registration of the mark of the respon- 
dents would be contrary to the provi- 
sions of Sections 12 (1) and 11 of the Act 


and their claim could not be justified 
with reference to Section 12 (8) of the 
Act. In their rejoinder the respondents 


claimed that they had honestly adopted 
the mark and had been using it since 
1950 and they were, therefore, entitled 
to the benefit of Section 12 (3) of the Act. 
The parties filed affidavits and documents 
in support of the rival contentions. It ap- 
. pears that meanwhile the appellants pro- 
secuted the respondents on a complaint 
based on a charge of infringement of 
their trade mark. The trial Court con- 
victed the respondents, but the conviction 
was Set aside by the High Court by the 
judgment which is reported as AIR 1974 
Punj & Har 116. On the motion of the 
respondents a copy of the judgment was 
allowed to be placed on the record of 
the proceedings by the Assistant Regis- 
trar. The affidavit of Jawala Singh was 
also allowed to be placed on record. The 
High Court had returned the finding that 
use by the respondents of the mark, 
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sought to be registered, appeared to it 
to be both concurrent and honest, 


3. By his order of September 1, 
1975, sought to be appealed against, the 
Assistant Registrar of Trade Marks re- 
jected the opposition of the appellants 
and directed that the mark be registered 
under Section 12 (3) of the Act. In the 
course of the order the Assistant Regis- 
trar came to the conclusion that the rival 
marks were deceptively similar and that 
the claim for registration would, there- 
fore, be hit by the provisions of S, 12 (1) 
of the Act since both the marks related 
to the same product, namely, chaff cut- 
ting machines, It further returned the 
finding that the use of the mark by the 
respondents was likely to deceive or 
cause confusion within the meaning of 
Section 11 (a) of the Act, but that mere 
possibility of confusion and deception 
was not sufficient to disentitle the mark 
to registration if it could fall within the 
expression provided by Section 12 (8) of 
the Act and satisfied the test of honest 
and concurrent user, It then proceeded 
to consider the question if the registra- 
tion of a mark could be justified with re- 
ference to the conditions of Section 12 
(3) of the Act and returned the finding, 
on the material placed on record by the 
respondents, that the respondents had 


been using the mark both honestly and 
concurrently. In returning the afore- 
said finding the Assistant Registrar was 


largely influenced by a similar finding 
returned by the High Court of Punjab 
and Haryana and after quoting the man- 
ner in which the High Court had looked 
at the question of the alleged honest and 
concurrent use of the respondents, ob- 
served that: 


"A judgment of this kind which is 
from the Higher Tribunal having com- 
plete bearing on the crucial issue whether 
the applicants have honest concurrent 
user for the purpose of the provisions of 
Sec. 12 (3) of the Act culled out from 
the morass of evidence led before it and 
which has given an irrefutable finding 
on a thorny issue like this in q dispute 
between the same parties though under 
different sections of the Act which deals 
with urgency of the situation to put an 
end immediately to the menace of imita- 
tion by Commercial Cannibals, cannot be 
overlenked or kept astray from giving 
the credence and careful consideration in 
determining identical issues in proceed- 
ings before me.” 
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It then sought support from the decision 
of the Mysore High Court (AIR 1973 Mys 
74) for the proposition that a decision of 
a higher Tribunal could not be “treated 
as totally irrelevant for purposes of de- 
ciding a suit under Section 105 of the 
Act”, “even though the scope of enquiry 
held by the Assistant Registrar...is of a 
limited nature”, The Assistant Registrar 
then proceeded to observe: 


“When the Superior Tribunal is at- 

taching importance to the decision of the 
lower ones, it will indeed be odd or im- 
pertinent to ask the lower ones to ignore 
the decision of higher one especially on 
identical issues between the same par- 
ties,” 
The contention of the appellants that 
the decision of the High Court in crimi- 
nal proceedings was neither binding nor 
operated as res judicata was repelled 
with the observation that there was no 
“reason why the judgment should not 
be taken into factual consideration as a 
guideline to arrive at a conclusion in the 
matter of this kind’. The Assistant Re- 
gistrar then proceeded to consider the 
material placed by the respondents on 
record with regard to their concurrent 
user and considered the fact of the sus- 
pension of the business for a while by 
the respondents and the effect cif the 
earlier affidavit of Jawala Singh and put 
his conclusion thus: 


“These facts are not obtained in 
these proceedings to conclude that there 
was abandonment of the mark by the 
applicantseto be fatal to their case. I, 
therefore, do not agree with the counsel 
on the issue. Shri Thapar, the learned 
counsel for the applicants relied upon 
the said affidavit of Jawala Singh and 
contended that the mark had been ho- 
nestly adopted inasmuch as it was well- 
known to the Opponents themselves and 
by their consent and acquiescence the 
business under the mark grew and now 
they cannot come forward to stop it as 
they are subject to estoppel under law 
and opposition filed by them does not, 
therefore, lie. I have carefully consider- 
ed the submission of Shri Thapar and J 
think after the deposition of Shri Jawala 
Singh who is related to the opponents 
themselves, the opponents are not entitl- 
ed to maintain the opposition in view of 
the acquiescence and consent on their 
part, 

By reason of honest concurrent use 
as established by evidence of their mark 
the applicants have become proprietors 
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of the mark under Section 18 (1) of thi 
Act.” 

4. The principal ground on whicl 
the impugned order is assailed is thi 
admission into evidence of the judgmen 
of the High Court and of the fact that the 


order is substantially based on the com 
clusion arrived at by the High Court 
Learned counsel for the appellants con 


tended, and rightly in my view, that the 
proceedings before the Assistant Regis: 
trar, on an application for registration o: 
the mark, and criminal proceedings ot 
a charge of infringement of trade marl 
were distinct and different in nature, the 
former being in the nature of civil pro- 
ceedings for the establishment of a righ 
to property in the mark, while the latte: 
of a purely criminal nature intended te 
punish a wrongdoer, and that the stan- 
dard of proof in the two proceedings be- 
ing different, the judgment and the con- 
clusion of the criminal court were no’ 
only not relevant in civil proceeding: 
but were even inadmissible. It was 
therefore, urged that the impugned orde: 


stood vitiated on account of this infir- 
mity. 
5. Shri K. S. Thapar, who ap 


peared on behalf of the respondents, dic 
not dispute this proposition of law tha’ 
a judgment in criminal proceedings wa: 
neither admissible nor relevant in civi 
proceedings even where the two proceed- 
ings involved a common question, bu' 
sought to defend the order, nevertheles: 
on the ground that it was based on the 
other material on the record and could 
in any event, be fully justified with re- 
ference to such material, in particular 
the affidavit of Jawala Singh which, ac- 
cording to the learned counsel, operated 
as an estoppel and disentitled the appel- 
lants to even urge that the adoption of € 
mark by any one with the bird device 
could be dishonest because on the show- 
ing of Jawala Singh himself, a predeces- 
sor-in-interest of the appellants, bird de- 
vices were extensively used in 
the trade in the trade marks 
and Jawala Singh had not only 
justified it, but had even admitted that 
among the twenty and odd firms, whe 
were manufacturing chaff cutting machi- 
nes, the respondents were one who were 
using the device of one bird device or 
another as part of the mark, 


6. After hearing learned counsel 
for the parties it appears to me that even 
though the admission into evidence of 
the judgment of the High Court and reli- 
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ance on the conclusion returned by it by 
the impugned order were improper, the 
impugned order is nevertheless not viti- 
ated because it was partly based on ma- 
terial other than the judgment of the 
High Court and partly on the admitted 
conduct of the predecessor-in-interest of 
the appellants and on ground of estoppel 
arising therefrom. In any event the im- 
pugned order could be eminently justi- 
fied with reference to independent ma- 
terial. It is beyond dispute that over 20 
manufacturers of chaff cutting machines 
have over decades been using the device 
of different birds in various combinations 
as constituting the whole or a substantial 
part of the mark. Ordinarily a subse- 
quent user of a mark, which incorporates 
the basic features of an existing mark, 
could not be said to be honest, but where, 
as in the present case, numerous manu- 
facturers were simultaneously using bird 
devices it is difficult to attribute dis- 
honesty in the choice of such as exten- 
sively used device. Jawala Singh, a pre- 
decessor-in-interest of the appellants, 
having himself in terms defended the 
use by the appellant firm of a trade mark 
containing a bird device specifically on 
the plea that bird devices had been 
extensively in use in the trade, it was 
not open to the appellants to object to 
the adoption of such a mark by the res- 
pondents or to characterise such an 
adoption and use as dishonest or to op- 
pose the registration of such a mark. 
That there are admitted distinguishing 
features between the two marks in the 
design, the arrangement of birds and the 
caption below them reinforce the conten- 
tion of the respondents. 

T. The only other question that 
was raised on behalf of the appellants 
was that even if the adoption and use of 
the mark by the respondents could be 
said to be honest, it was, nevertheless, 
not concurrent because, on the respon- 
dents’ own showing. the use of mark was 
discontinued for a while, a fact which 
was not disputed on behalf of the res- 
pondents, because they had disclosed it 
themselves in an income-tax return with 
a view to avoid liability on account of 
best judgment assessment on the basis 
of income from the manufacture and sale 
of chaff cutting machines in respect of a 
previous assessment period. A contention 
was also raised that on the material plac- 
ed on the record by the respondents, it 
could not be said that the magni- 
tude of the business done by the respon- 
dents was of such an order as to justify 
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the conclusion of concurrent user, None 
of these contentions, to my mind, can be 
sustained. It is by now well settled, and 
does not admit of any controversy, that 
concurrent user need not be continuous 
and uninterrupted to satisfy the require- 
ments of Section 12 (3) or that it must be 
of great magnitude. What is required is 
a consistent use of the mark in a com- 
mercial sense. The quantum of produc- 
tion and sale may vary from time to 
time and there may even be interruption 
in the business on a variety of reasons, 
but none of these would deviate from the 
conclusion of concurrent user if the use 


was in the course of trade and was re- 
sumed after interruptions, as it was in 
the present case, on the material on 


record. 


8. In the result, the appeal fails 
and is hereby dismissed, but, in the pe- 
culiar circumstances, leaving the parties 
to bear their own costs. 

Appeal dismissed. 
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T. V. R. TATACHARI, C. J. AND 
AVADH BEHARI ROHATGI, J, 


M/s. Punj Sons P. Ltd. and another, 
Appellants v. M/s. Delhi Printing and 
Publishing Co. P. Ltd., Respondent, 

L. P. A. No. 54 of 1976, D/- 17-5- 
1976.* 


(A) Letters Patent (Punjab), Cl, 10 
— Single Judge granting leave to file 
L. P. Appeal — Whether High Court can 
dismiss it in limine by applying provi- 
sions of O. 41, R. 11, Civil P. C. (Civil 
P. C. (1908), O. 41, R. 11). 


As regards the procedure of admis- 
sion there is no difference between a first 
appeal and a Letters Patent Appeal. 
O. 41, R. 11, Civil P. C. applies to Letters 
Patent Appeals also where the rules of 
the High Court do not prohibit its ap- 
plication. That rule empowers the appel- 
late court to dismiss the appeal after 
hearing the appellant or his pleader and 
without serving notice on the respondent. 
Hence the contention that the learned 
single Judge having granted leave to file 
appeal it would be an unusual course to 
dismiss it in limine cannot be accepted. 

(Para 14) 


«(Against judgment of B., C. Misra J., D/- 
3-2-1976.) 
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(B) Letters Patent (Punjab), Cl, 10 
— Questions of fact — Findings of single 
Judge on questions of fact — No inter- 
ference, more particularly when they are 
concurrent with findings of trial court, 
except for very good reasons. AIR 1968 
Delhi 79 and (1967) 69 Pun LR 774, Rel. 


on. (Para 18) 
Cases Referred: Chronological Paras 
AIR 1971 SC 2255 = 1971 UJ (SC) 276 
17 
AIR 1968 Delhi 79 18 


(1967) 69 Pun LR 774 = ILR (1968) 1 
Punj 339 18 
AIR 1963 SC 1633 = (1964) 2 SCR 673 

12 


AIR 1921 PC 80 = 48 Ind App 76 16 
AIR 1920 Pat 509 = 4 Pat LJ 695 15 


T. N. Sethi, for Appellants; Daya 
Kishan, for Respondent, 


AVADH BEHARI ROHATGI, J. :— 
On February 24, 1964, the respondent 
brought a suit for possession, injunction 
and damages against the appellants, The 
claim in suit was mainly for the posses- 
sion of a courtyard at the back of shop 
No, M-12, Connaught Circus, New Delhi 
in which the respondent company is a 
tenant since 1939. The respondent's alle- 
gation was that the courtyard was in- 
cluded in their tenancy and that the ap- 
pellants after purchasing the property 
from the previous owner in 1962 forcibly 
deprived the respondent of its possession. 
Injunction was sought with respect to 
demolition of structures and removal of 
goods placed in the courtyard by the ap- 
pellants, A,decree for Rs. 3000 on ac- 
count of damages was also claimed. 


2. The trial court decreed the 
suit for possession and injunction on 
March 29, 1967. The claim for damages 
was, however, dismissed, 

3. The appellants appealed. The 
Additional District Judge affirmed the 
decree of the trial court and dismissed 
the appeal on April 5, 1969. 


4. The appellants carried the 
matter in second appeal to’ the High 
Court. A learned single Judge of this 
court dismissed the second appeal on 
February 3, 1976. 

5. On an application of the ap- 
pellants the learned single Judge on 
April 8, 1976, granted leave to appeal 
under clause 10 of the Letters Patent 
(Punjab), The appellants have now 
brought a Letters Patent Appeal. The 
appeal was put up before us for admis- 
sion. 
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6. At the very outset it appeared 
to us that the questions raised in the ap- 
peal were substantially questions of fact 
and were not deserving of consideration 
by the fourth court. We. therefore, ask- 
ed the counsel to address us and show 
why the appeal should be admitted. 

7. Counsel for the appellants 
raised the following three contentions 
and submitted that these required to be 
examined in the Letters Patent Appeal. 
The contentions are: 

1, That the plaint is not signed or 
verified or filed by a properly authorised 
person on behalf of the plaintiff; 

2. That the plaintiff has failed to 
prove that it was a tenant in respect of 
the courtyard in dispute and the finding 
of the lower appellate court is unreason- 
able; and 

3, That the defendants had not dis- 
possessed the plaintiff. 

8. To the respondents suit for 
possession the appellants raised two prin- 
cipal defences, One was that the plaint 
was not presented by a duly authorised 
person and the other that the courtyard 
was never included in the respondent’s 
tenancy and it was never dispossessed 
therefrom. Both these defences were re- 
jected by all the three courts, 


9. As regards the first defence 
the courts found that Viswanath was the 
managing director and secretary to the 
respondent company and was duly au- 
thorised by the Articles of Association 
to institute the suit. In the first appellate 
court the respondent sought an amend- 
ment of the plaint which was allowed. 
Viswanath who had previously described 
himself as the managing director now 
added that he was the secretary also and 
therefore, competent to bring the suit. 
Such defect as there existed in the form 
of the suit was removed by amendment. 

10. With regard to the second de- 
fence the finding of all the three courts 
is concurrent, The courts have uniformly 
held that the courtyard was in the ten- 
ancy of the respondent who had been 
using the same for a very long time for 
diverse purposes. The courts found that 
it was only after the purchase of the pro- 
perty that the respondent was unlawfully 
dispossessed by the appellants. In the re- 
sult all the courts without variation held 
that the respondent was entitled to get 
possession. 

11. In second appeal the learned 
single Judge was of the view that finding 
of the courts below on the second de- 
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fence was “a pure finding of fact binding 
in second appeal’ under Section 100, 
Code of Civil Procedure, On this aspect 
of the case he expressed himself thus: 
“The second contention of Mr, Sethi 
pertains to the question that the finding 
of the court below that the respondent 
was a tenant in respect of the space in 
the courtyard in dispute is erroneous. It 
is really a finding of fact which cannot 
be assailed in second appeal in this court. 
Mr, Sethi has, however, contended that 
the finding of the court below is un- 
reasonable and so not binding. 
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I have examined the submission of 
the learned counsel for the appellants, but 
J do not find any force in it. The suffici- 
ency or reliability of the evidence is a 
matter for the courts of fact to consider 
and the same cannot be agitated in the 
second appeal under Section 100 of the 
Code of Civil Procedure.” 

12. The learned single Judge re- 
ferred to Madmanchi Ramappa v. Mu- 
thaluru Bojjappa, AIR 1963 SC 1633 in 
support of his conclusion, 

13. Counsel urged before us those 
very arguments which were rejected by 
all the three courts consistently. We 
thought that the appeal did not deserve 
to be admitted. 


14. Counsel argued that the learn- 
ed single Judge had granted him leave 
to file Letters Patent Appeal and that it 
would be an unusual course to dismiss 
the appeal in limine. We cannot accept 
this submission. As regards the proce- 
dure of admission there is no difference 
between a first appeal and a Letters Pa- 
tent Appeal. Order 41, Rule 11, Code of 
Civil Procedure applies to Letters Patent 
Appeals also where the rules of the High 
Court do not prohibit its application. 
That rule empowers the appellate court 
to dismiss the appeal after hearing the 
appellant or his pleader and without 
serving notice on the respondent. In «a 
Letters Patent Appeal there is nothing to 
prevent the High Court from applying 
the provisions of Rule 11 of Order 41, 
Code of Civil Procedure, 

15. In Jagdish Chandra v. Chan- 
dra Mohan, AIR 1920 Pat 509 a Division 
Bench (Dawson-Miller C, J. and Adami 
_J.) held that Order 41, Rule 11 applied to 
‘the Letters Patent Appeals. There it was 
argued, as before us, that to dismiss the 
appeal under Rule 11 was to deny the 
appellant a right given by the Letters 
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Patent which the court had no right to 
do, Rejecting the argument the Chief 
Justice said: 

“Now the High Court Rules, as al- 
ready pointed out, although they do not 
set out in detail the procedure to be 
adopted in such cases, clearly indicate 
that procedure by coupling appeals un- 
der Cl, 10, Letters Patent with those 
under Order 41, Rule 11, and directing a 
date to be fixed for hearing the appellant 
or his pleader. This hearing of the appel- 
lant or his pleader undoubtedly consti- 
tutes an appeal and the Court considers 
any arguments that may be put forward 
in support of the appeal by the appel- 
lant to whom the right of appeal is grant- 
ed, If the appellant in the absence of his 
opponent fails to convince the Court that 
the judgment appealed against should be 
set aside or varied it is difficult to see 
how the presence of his opponent would 
assist him in obtaining this result or how 
he suffers any injury by his absence, If 
on the other hand, the argument shows 
that the appeal is one of substance re- 
quiring to be answered by the respon- 
dent the case is in effect adjourned for 
the respondent to appear.” 

16. On this point we have the 
high authority of the Privy Council. As 
early as 1921 the Judicial Committee held 
in Sabitri Thakurain v. Savi, AIR 1921 
PC 80 that the Orders and Rules under 
the Code of Civil Procedure are applic- 
able to the jurisdiction exercisable under 
the Letters Patent, There the question 
was whether Order 41, Rule 10, Code of 
Civil Procedure applied to the Letters 
Patent Appeal. Lord Sumner delivering 
the opinion of the Board said: 

“The appellant further contended 
broadly that the Orders and Rules made 
under the Code of Civil Procedure, 1908, 
have no application to appeals brought 
under the Letters Patent of 1865. This 
contention again is too wide. The real 
question is whether Order 41, Rule 10, 
applies to such appeals, as the High 
Court thought that it did, and to this 
question alone their Lordships will pro- 
ceed to address themselves. 
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The Orders and Rules made under 
the Code are by Section 121, given the 
same effect as if they had been enacted in 
the Code, and therefore Order 41, Rule 
10, is one of the provisions of the Code. 
It applies to appeals in the High Court, 
including the present appeal, unless any 
particular section of the Act can be found 
to exclude it.” 
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17. On the facts of the present ap- 
peal we have no doubt that there is little 
precious to consider by the Letters Pa- 
tent Bench. That there may be cases 
where questions eminently deserving of 
consideration by a Letters Patent Bench 
arise we do not for a moment doubt. 
Where it appears that there are impor- 
tant questions particularly of private im- 
portance or where it appears there are 
important decisions or rulings which 
should be taken into consideration, it 
would be proper to admit such Letters 
Patent Appeals and hear them on merits. 
(State of Bombay v. L. M. Co-op. Bank, 
AIR 1971 SC 2255). 


18. Nor should we be understood 
to suggest that in Letters Patent Appeals 
the High Court cannot enter into ques- 
tions of fact. It is true that in a Letters 
Patent Appeal the powers of the High 
Court are very wide, But as a matter of 
practice, the single Judge’s findings on 
questions of fact, more particularly when 
they accord with the findings of the trial 
court, are treated with a great deal of 
respect. They are not interfered with ex- 
cept for very good reasons (S v. R, AIR 
1968 Delhi 79). Jurisdiction under 
Cl, 10 of the Letters Patent cannot be 
used to reappraise the evidence in order 
to attempt to come to a different finding 
than that arrived at by the first appel- 
late court (Smt. Surinder Kaur v. Mo- 
hinder Singh, (1967) 69 Pun LR 774. 
There is no judgment of reversal in this 


case, The two appellate judgments are 
judgments of affirmance. 
19. Confining ourselves to the 


scope of the present appeal it is enough 
to say that the matters involved in the 
present appeal were heard thrice and de- 
cided against the appellants and there is 
little that a Letters Patent Bench would 
consider worthwhile to examine for a 
fourth time. 


20. We would, therefore, dismiss 
the Letters Patent Appeal in limine. 


Appeal dismissed. 
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M/s. Devi Dayal Textile Company 
and others, Petitioners v. Nand Lal, Res- 
pondent. 

Civil Revn. No. 328 of 1973, D/- 4-5- 
1976.* 


(A) Civil Procedure 
115, O. 9, R. 9 — Order 
for default passed due to mistake of 
Court —- Court can recall it suo motu 
under its inherent power — Order set- 
ting aside the dismissal will not be inter- 
fered with in revision. 


Code, Ss, 151, 
dismissing suit 


Where a suit is dismissed for default 
due to a mistake of the Court, and the 
Court, on the same day, on discovering 
the mistake recalls the order of dismis- 
sal, the subsequent order does not suffer 
from lack of jurisdiction. It is not only 
the jurisdiction and power of the Court, 
but it is certainly its duty to recall its 
order, if it finds that the same is invalid 
and had been passed by a mistake of the 
Court and would cause injustice to the 
parties not at fault. Correction of the 
mistake of the Court can be done by the 
Court suo motu without any application 
by the parties concerned, or even if the 
Court is moved to do so by the parties. 
AIR 1953 SC 23; AIR 1962 SC 633; AIR 
1962 SC 537; AIR 1938 All 8; AIR 1957 
All 825 and AIR 1950 Cal 209, Rel, on. 


The case is not one under O. 9, R. 9 
of the Code, the order of dismissal not 
having been passed under O. 9, R. 8, AIR 
1946 All 506, Rel. on, (Para 7) 


But though the Court is justified in 
setting aside the order of dismissal suo 
motu it ought to have done so after notice 
to the opposite side. But the failure to do 
so will not justify interference by the 
High Court under its discretionary pow- 
ers under Section 115, when the impugn- 
ed order has advanced substantial jus- 
tice. AIR 1964 SC 497, Rel. on. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1968 Delhi 215 7 
AIR 1965 SC 1144 = (1965) 2 SCR 186 7 
AIR 1964 SC 497 = 1964 SCD 435 8 
AIR 1964 SC 993 = (1964) 5 SCR 946 7 
AIR 1964 Punj 249 = 66 Pun LR 318 

(FB) 7 
AIR 1962 SC 537 = 1962 Supp (1) SCR 
450 5 


*(Against order of O, P. Dwivedi, Sub-J. 
Ist Class, Delhi, D/- 27-1-1973.) 
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AIR 1962 SC 633 = 1962 Supp (1) 


SCR 
206 4 


AIR 1961 SC 272 = (1961) 1 SCR 591 
AIR 1957 All 825 = 1957 All LJ 644 
AIR 1953 SC 23 = 1953 SCR 136 
AIR 1950 Cal 209 = 54 Cal WN 106 
AIR 1946 All 506 = 1946 All LJ 285 
AIR 1938 All 8 = 1937 All LJ 945 

V. P. Dewan, for Petitioners; M. L. 


Patney, for Respondent. 


ORDER :— This revision petition has 
been filed by the defendants under Sec- 
tion 115 of the Code of Civil Procedure. 
against the order of the Sub-Judge, dated 
27th January, 1973, setting aside the dis- 
missal of the suit. 


2. The material facts of the case 
lie in a narrow compass. On 27th Janu- 
ary, 1973, none appeared for the plain- 
tiff, while the counsel for the defendants 
was present, and the court dismissed the 
suit in default of appearance. On the 
same date the court suo motu recalled its 
order on the ground that the case was 
really fixed for 8th February, 1973 for 
obtaining the specimen signatures of the 
defendant and as such it could not be dis- 
missed on 27th January, 1973 and so the 
order was recalled, and notice was issu- 
ed to the defendants. The counsel for the 
defendants has challenged the subse- 
quent order of the court and has contend- 
ed that the court had no jurisdiction to 
recall the order under Section 151 of the 
Code of Civil Procedure without an ap- 
plication of the plaintiff under Order 9, 
Rule 9 of the Code for setting aside the 
dismissal, 


3. Mr, Patney, counsel for the 
respondent, has contended that original- 
ly 27th January, 1973 was fixed as the 
date for recording the evidence of the 
plaintiff but the plaintiff had moved an 
application for obtaining specimen signa- 
tures of the defendant, which had been 
fixed for 8th February, 1973 and as such 
the date, 27th January, 1973, stood can- 
celled and this was the impression gain- 
ed by the plaintiff respondent as well as 
the court. 


4. The contention of the counsel 
for the respondent seems to be correct. 
The court dismissed the suit on 27th 
January, 1973 in default of appearance 
and on the same date, later in the day, 
it set aside the order of dismissal and re- 
stored the suit suo motu without any ap- 
plication of the plaintiff, presumably on 
the mistake being pointed out by the 
office of the court. In my opinion, the 
impugned order does not suffer from any 
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lack of jurisdiction. It is not only the 
jurisdiction and power of the court, but 
it is certainly its duty to recall its order, 
if it finds that the same were invalid and 
had been passed by a mistake of the 
court and would cause injustice to the 
parties not at fault. Correction of the 
mistake of the court can be done by the 
court suo motu without any application 
by the parties concerned, or even if the 
court is moved to do so by the parties. 
There are a number of authorities to 
show that the court has jurisdiction and 
power to recall and cancel its invalid 
order which had been passed by its own 
mistake. Reference in this connection 
may be made to Keshardeo Chamria v. 
Badha Kissen Chamria, AIR 1953 SC 23, 
where the Supreme Court held that the 
order dismissing the execution on part 
satisfaction was bad and the executing 
court was justified in correcting the same 
under its inherent powers, and that the 
order of restoration of the execution case 
passed under Section 151 of the Code by 
the executing court did not come within 
the purview of Section 47 of the Code of 
Civil Procedure, and as such was not ap- 
pealable, The Supreme Court also ob- 
served that such an order could not be 
interfered with in exercise of revisional 
jurisdiction of the High Court. In B, V. 
Patankar v. C. G. Sastry, AIR 1961 SC 
272, the court observed that where the 
executing court ignored the provisions 
of the law prohibiting eviction of tenants 
and passed an order of delivery of pos- 
session in execution of a decree, the order 
could be set aside and an order of redeli- 
very to the tenant could be passed on an 
application under Section 47 read with 
Section 151 of the Code of Civil Proce- 
dure, In L. Janakirama Iyer v, P. M. 
Nilakanta Iyer, ATR 1962 SC 633, it was 
held that where the decretal order drawn 
in the High Court as a result of inadver- 
tence and through error introduced the 
words ‘mesne profits’ instead of the 
words ‘net profits’ the error could be cor- 
rected by the High Court under Sections 
151 and 152 even though the appeals 
from the decree might have been admit-. 
ted in the Supreme Court before the date 
of correction. 


5. In Manoharlal Chopra v. Hira- 
lal, AIR 1962 SC 537, it was observed 
that the inherent powers had not been 
conferred upon the court by Section 151 
of the Code, but it was a power inherent 
in the court by virtue of its duty to do 
justice between the parties, In Mt. 
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Champa Devi v. Mt, Asa Devi, AIR 1938 
All 8, it was observed that the court had 
inherent jurisdiction to recall and can- 
cel its invalid orders. In Sita Ram Sahu 
v. Kedarnath Sahu, AIR 1957 All 825, it 
was observed in paragraph 4 that it could 
not be said that the court had no juris- 
diction to recall an order which it had 
made earlier in the suit and a court al~ 
ways had power to recall order which 
had the effect of perpetrating an injus- 
tice on a party. 


6. In Subodh Chandra Mukerjee 
v. Sudhir Kumar Basu, AIR 1950 Cal 209, 
it was observed in paragraph 13 that it 
was not only the right but the duty of 
the court to try to correct its own mis- 
take; the mistake, in that case, gonsisted 
in taking up the case for hearing on a 
date other than the date fixed and dis- 
missing the case on the mistaken view 
that the parties had not taken steps 
which they ought to have taken, and that 
the only way to correct the mistake was 
to set aside the order passed under the 
misapprehension by taking up the case 
on a wrong date and that was the order 
which was actually passed...... and this 
was a proper use of powers under Sec- 
tion 151 of the Code of Civil Procedure. 
In this case, the court further observed 
that supposing that an appeal lay against 
the order of dismissal for default and this 
was an unorthodox use of the powers 
under Section 151 of the Code of Civil 
Procedure, yet it would be an improper 
use of discretionary jurisdiction to inter- 
fere with the order passed by the trial 
court restoring the same, With great res- 
pect, I entirely agree with the observa- 
tions made in Subodh Chandra Mukher- 
jee’s case, 


7. The counsel for the petitioner 
has relied upon Arjun Singh v. Mohindra 
Kumar, AIR 1964 SC 993, Ramkarandas 
Radhavallabh v. Bhagwandas Dwarka- 
das, AIR 1965 SC 1144, Deep Chand v. 
Addl, Director, Consolidation of Holdings, 
AIR 1964 Punj 249 (FB) and Municipal 
Corporation of Delhi v. Sunni Majlis Au- 
kaf. AIR 1968 Delhi 215. The ratio of the 
aforesaid decisions is that when specific 
provisions exist in the Code for a parti- 
cular object the resort to Section 151 of 
the Code of Civil Procedure is not neces- 
sary. There is absolutely no quarrel with 
the said proposition of law. This rule 
may have a bearing if the suit had been 
validly dismissed by the court under 
Order 9, Rule 8 and the plaintiff was 
seeking to have the dismissal set aside. 
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Then it is true that he would have tc 
make an application under Order 9, Rule 
9 of the Code to show sufficient cause fo! 
his non-appearance on the date the sui 
was called and dismissed. In the instan 
case, the court below had found that i 
could not dismiss the suit on 27th Janu- 
ary, 1973 as subsequently another date 
had been fixed in the suit, viz. 8th Febru- 
ary, 1973. The plaintiff was, therefore 
not called upon to show sufficient cause 
for his absence on the date the suit was 
wrongly dismissed. In Sheikh Moham- 
mad v. Mt. Rukmina Kunwar, AIR 194¢ 
All 506, it was held that where an ordei 
of dismissal was not passed under Orde: 
9, Rule 8, then the application unde 
Order 9, Rule 9 was not called for. ‘The 
case in hand is not governed by the pro- 
visions of Order 9, Rule 9 of the Code, Iz 
the instant case, the court below founi 
that the mistake in dismissing the sui 
was of the court itself and it has sough 
to correct the same on the same date suc 
motu, In my opinion, the court had ampk 
jurisdiction to do so and the impugnec 
order is not assailable, The revision has 
therefore, no merit. 


8. However, although the counse 
for the petitioners has not argued thi: 
point, I find that there is one mistaki 
that the court below has committed. 
have held that the court was legally em 
powered and amply justified in setting 
aside the order of dismissal, which, i 
held, had been passed inadvertently. Bu 
the subsequent order ought to have beer 
passed after notice to the defendants 
whose counsel was present and who hac 


left the court when the order was pro 
nounced dismissing the suit. It is only 
after hearing the defendants and th 


counsel that the impugned order ough 
to have been passed, This, however, doe: 
not justify my interference with the 
order, as in my view, the result would be 
the same and at the most it may have : 
bearing on the award of some costs tt 
the defendants for the trouble to appeal 
in the case. Mr, Dewan for the petitioner: 
states that he is not interested in cost: 
and that he only wants the question rais 
ed by him to be determined. In my opin 
ion, the impugned order has advancec 
substantial justice and does not call fo! 
interference in exercise of discretionary 
powers of this court under Sec. 115 o: 
the Code of Civil Procedure (see S. S 
Khanna v. F. J. Dillon, AIR 1964 SC 497) 


9. As a result, I dismiss the revi- 
sion, However, the costs of the revisior 
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will abide by the result of the suit. The 
stay granted by this court stands vacated. 
The parties appearing before me are 
directed to appear before the court below 
on 26th May, 1976 for further proceed- 

ings. 
Revision petition dismissed. 
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Union of India, Petitioner v, Sahdev 
and Behari and others, Respondents, 

Civil Revn. No. 258 of 1975, D/- 3-5- 
1976.* 

(A) Land Acquisition Act (1894), 
Ss. 9 (2), 25 — Particulars of claim for 
compensation — Claim must be express- 
ed in terms of money and not vaguely 
as market value — Failure to strictly 
comply with provision whether would 
debar the claim. 


Section 9 (2) requires the parties to 
state the nature of their respective inte- 
rests in the land as well as the amount 
and particulars of their claims to com- 
pensation. S. 25 (1) makes the position 
clearer. The claim, therefore, must be 
expressed in Rupees and not vaguely as 
the market value. AIR 1930 Mad 618, AIR 
1949 Mad 902, AIR 1955 Mad 406 and 
ATR 1926 Lah 401, Relied on. (Para 3) 


In this case, the claimants were dili- 
gent in pursuing the claim for enhance- 
ment, they lodged their claim under S, 9 
and also made an application under Sec- 
tion 18. They knew that they would be 
entitled to get only the market value of 
the land, which was to be determined in 
accordance with the provisions of law and 
no more. The court below gave the opin- 
ion that there was sufficient reason for 
the claimants not to make the claim in 
accordance with law and as such it exer- 
cised its discretion in their favour which 
did not suffer from any jurisdictional 
error or legal infirmity. In the circum- 
stances, failure to strictly comply with 
the letter of law to prefer a specific claim 
in Rupees was a technical lapse not suffi- 
cient to debar their claim under S. 9. 
AIR 1974 Kant 74, Relied on. 


(Paras 4, 5) 

Cases Referred: Chronological Paras 
AIR 1974 Kant 74 = (1973) 2 Mys LJ 
449 4 





*(Against order of O. N. Vohra, Addl. 


Dist, J., Delhi, D/- 10-12-1974.) 
HT/JT/C694/76/MBR 
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AIR 1949 Mad 902 = 
283 

AIR 1930 Mad 618 = 59 Mad LJ 33 3 

AIR 1926 Lah 401 = 27 Pun LR 656 3 


Miss Rekha Sharma for Mrs. Urmila 
Kapur, for Petitioner; R. 8S. Choudhry, 
for Respondents. 


ORDER :— This revision petition has 


(1949) 1 Mad LJ 
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. been filed under Section 115 of the Code 


of Civil Procedure by the Union of India 
against the order of the Additional Dis- 
trict Judge, dated 10th December, 1974. 
by which he has held the claim of the 
respondents to be not barred by sub- 
section (2) of Section 25 of the Land Ac- 
quisitior Act, 1 of 1894, (hereinafter re- 
ferred to as the Act). 


2. The material facts of the case 
are that on an award made by the Col- 
lector offering compensation, the respon- 
dents had asked for enhancement and a 
reference to be made under Section 18 of 
the Act to the District Court. When the 
matter came up for trial before the 
court, an objection was raised by the 
Union of India that since the respon- 
dents before me had failed to specify 
their claim under Section 9 of the Act in 
spite of notice having been served on 
them, the claim was barred by Section 25 
(2) of the Act, It appears and is not dis- 
puted that after service of a notice under 
Section 9 the respondents did file a claim 
stating that they be paid the market value 
of the land. It is significant to notice that 
they did not mention therein the specific 
market value in Rupees and this gave 
rise to the controversy, which led to the 
framing of the following issue by the 
court below, viz.: 


“What is the effect of petitioners not 
claiming any specific rate of compensa- 
tion before the Land Acquisition Collec- 
tor in this case?” 

The issue has been decided in favour of 
the respondents and the court has held 
that this was not a case of deliberate re- 
fusal to comply or intentional inaction 
or omission on the part of the respon- 
dents and so the claim was not barred by 
sub-section (2) of Section 25 of the Act. 


3. The material provisions of law 
are contained in Sections 9 and 25 of the 
Act, which may, for the sake of conveni- 
ence be reproduced: 

t9, (1) The Collector shall then cause 
public notice to be given at convenient 
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places on or near the land to be taken, 
stating that the Government intends to 
take possession of the land, and that 
claims to compensation for all interests 
in such land may be made to him. 

(2) Such notice shall state the parti- 
culars of the land so needed, and shall 
require all persons interested in the land 
to appear personally or by agent before 
the Collector, at a time and place therein 
mentioned (such time not being earlier 
than fifteen days after the date of publi- 
cation of the notice), and to state the 
nature of their respective interests in the 
land and the amount and particulars of 
their claims to compensation for such in- 
terests, and their objections (if any) to 
the measurements made under Section 8. 
The Collector may in any case require 
such statement to be in writing and sign- 
ed by the party or his agent. 


(3) The Collector shall also serve no- 
tice to the same effect on the occupier 
(if any) of such land and on all such per- 
sons known or believed to be interested 
therein, or to be entitled to act for per- 
sons so interested, as reside or have 
agents authorised to receive service on 
their behalf within the revenue district 
in which the land is situate, 


(4) In case any person so interested 
resides elsewhere, and has no such agent, 
the notice shall be sent to him by post in 
a letter addressed to him at his last 
known residence, address or place or 
business and registered under Part III of 
the Indian Post Office Act, 1866. 


25, (1) When the applicant has made 
a claim to compensation, pursuant to any 
notice given under Section 9, the amount 
awarded to him by the Court shall not 
exceed the amount so claimed or be less 
than the amount awarded by the Collec- 
tor under Section 11, 

(2) When the applicant has refused 
to make such claim or has omitted with- 
out sufficient reason (to be allowed by 
the Judge) to make such claim, the 
amount awarded by the Court shall in 
no case exceed the amount awarded by 
the Collector. , 


(3) When the applicant has omitted 
for a sufficient reason (to be allowed by 
the Judge) to make such claim, the 
amount awarded to him by the Court 
shall not be less than, and may exceed, 
the amount awarded by the Collector.” 
The counsel for the respondents has sub- 
mitted that it was enough for the res- 
pondents to mention in the claim that they 
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may be paid the market value of the 
land, since this is precisely what is ad- 
missible to be paid to the respondents 
under Section 23 as well as Section 15 of 
the Act. In my opinion, the contention of 
the counsel for the respondents is not 
correct. Section 9 (2) requires the parties 
to state the nature of their respective in- 
terests in the land as well as the amount 
and particulars of their claims to com- 
pensation, Section 25 (1) makes the posi- 
tion clearer, It provides that when the 
applicant has made a claim to compen- 
sation the amount awarded to him by 
the court shall not exceed the amount so 
claimed or be less than the amount 
awarded by the Collector. There is, 
therefore, no doubt that the claim that 
has to be made by the party under Sec- 
tion 9 must be expressed in Rupees and 
not vaguely as the market value. 

Miss Rekha Sharma has cited, Chigu- 
rupati Subbanna v, District Labour Offi- 
cer, AIR 1930 Mad 618 Sri Lakshmi Nara- 
simha v. Revenue Divisional Officer, AIR 
1949 Mad 902 and A. P. S. Karuppaiah 
Nadar v. Special Dy, Collector for L. A., 
AIR 1955 Mad 406, to support her con- 
tention that the submission of the coun- 
sel for the respondents is not correct, In 
Chigurupati Subbanna’s case (AIR 1930 
Mad 618), it was held though under Sec- 
tion 9 (2) of the Act, the claimant was 
not required necessarily to name his 
claim in writing so long as he made a 
claim for compensation, still what the 
Act did require was that there should be 
a specific claim namely a claim which 
Stated in rupees the value the claimant 
placed upon his property. The authority 
further laid down that where there had 
been no such claim the provisions of Sec- 
tion 9 (2) could not be said to have been 
complied with. The rule of law laid down 
by the High Court of Madras in the afore- 
said decision has been followed by it in 
the two subsequent decisions mentioned 
above, In Orient Bank of India v. Secre- 
tary of State, AIR 1926 Lah 401, it was 
held that unless and until the claimant 
claimed specific amount under Section 9, 
his placing of uncertified copy of the sale 
deed did not constitute compliance with 
Section 9 and as such Section 25 of the 
Act barred the claim. In this authority, 
it has been further observed that the 
District Judge had not acted under the 
third sub-section of Section 25 and, there- 
fore, under the second clause of that sec- 
tion he could not award a sum exceeding 
the amount awarded by the Collector. 
The contention of the counsel for the res- 
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pondents has, therefore no force and is 
rejected, 


4. This, however, does not put an 
end to the controversy. In a reference 
under Section 18 of the Act made by the 
respondents, a specific amount has been 
claimed. It was the subject-matter of the 
reference by the Collector to the court 
under Section 19 of the Act. Moreover, 
the court below has, in the circumstances 
of the case given the opinion that there 
was sufficient reason for the respondents 
before me not to make the claim in ac- 
cordance with law and as such it exer- 
cised powers under sub-section (2) of 
Section 25 of the Act. The court below 
relied upon Special Land Acquisition 
Officer v. Sanagouda Patil, AIR 1974 Kant 
74, where it is observed: 

“Where the claimant, who failed to 
file his claim in response to a notice un- 
der Section 9, stated that he was an illi- 
terate person, that he was not aware that 
objection was required to be filed and 
that nobody had explained to him the 
penal consequences of the omission, this 
would be a sufficient reason within sub- 
section (3). The claimant in such cases 
should not be deprived of his right to 
claim enhancement of compensation un- 
less there is proof of deliberate refusal or 
omission, or negligence or want of good 
faith on his part.” 
and further 

“Where the lower court has consider- 
ed the explanation offered by the claim- 
ant for his failure to file his claim state- 
ment after service of notice under Sec- 
tion 9 of the Act and has held that there 
was sufficient reason for such failure, the 
High Court will not interfere with the 
discretion exercised unless it appears 
that in exercising its discretion the lower 
curt has acted unreasonably or caprici« 
ously or has ignored relevant facts.” 


5. In the circumstances of the 
case, I am of the view that the court has 
exercised its discretion in accordance 
with law and the same does not suffer 
from any jurisdictional error or legal in- 
firmity and does not call for interference 
in exercise of powers of this court under 
Section 115 of the Code of Civil Proce- 
dure, There is no doubt that the respon- 
dents were diligent in pursuing the claim 
for enhancement and they lodged their 
claim under Section 9 as well as made 
an application under Section 18 of the 
Act. They knew that they would be en- 
titled to get only the market value of the 
land, which is to be determined in ac- 
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cordance with the provisions of law and 
no more, besides interest and solatium. As 
such their failure to strictly comply with 
the letter of law to prefer a specific claim 
under Section 9 in Rupees was a techni- 
cal lapse which the court below has held 
as not sufficient to debar their claim. In 
the circumstances of the case, I do not 
find any valid reason to differ from the 
reasoning or conclusion of the court. 


6. As a result, I find that there 
is no merit in the revision and dismiss 
the same. Costs of the revision will be 
costs in the cause. 

Revision dismissed. 


t 
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Jagdish Lal Arora, Petitioner v. M. E. 
Periera and others, Respondents. 


C, M. (M) No. 280 of 1975, D/- 9-3- 


(A) Civil P. C. (1908), Ss. 47, 144 and 
O. 21, Rr. 97 to 103 — Ex parte decree — 
Execution of — Possession of immovable 
property delivered to decree-holder — 
Transfer by D, H, — Reversal of ex parte 
decree — Power of Court to restore pos- 
session to judgment-debtor — Penal pro- 
vision under O, 21, R. 98 when can be in- 
voked — Doctrine of lis pendens— Scope 
of — (T. P. Act (1882), S. 52), 


The doctrine of restitution which 
Section 144 incorporates is based on the 
principle that the acts of Court should 
not be allowed to work injury on the 
suitors, According to the doctrine of res- 
titution on the reversal of a judgment 
the law raises an obligation on the party 
who received the benefit of the erroneous 
judgment, to make restitution to the 
other party for what he had lost and that 
it is the duty of the Court to enforce that 
obligation unless it is shown that resti- 
tution would be clearly contrary to the 
real justice of the case, This obligation 
arises automatically on the reversal or 
modification of the decree and necessari- 
ly carries with it the right of restitution 
of all that has been done under the erro- 
neous decree and the Court in making 
restitution is bound to restore the par- 
ties, so far as they can be restored, to the 
same position they were in at the time 
when the Court by its erroeous action 
had displaced them. The successful party 
in restoration proceedings is entitled to 
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be restored to property free from all in- 
cumbrances and restitution could be 
claimed not only against the party but 


also against persons deriving title from 
him, Case law discussed, (Para 7) 
While the Court has undoubted 


power, as indeed an obligation, to com- 
pel the party, which has, taken the bene- 
fit, from the Court, as indeed the parties. 
who were the legal representatives of 
such a party or otherwise claiming 
through or at the instance of such a party 
or whose claim may otherwise be relat- 
able to such a party to resore the bene- 
fit, it is doubtful if a complete stranger 
who bona fide claims the property on the 
basis of an independent right would be 
within the reach of the Court. (Para 7) 


By virtue of the provisions of Sec- 
tion 36 of the Code the proceedings to 
carry out an order for the restoration of 
property under Section 144 would be in 
the nature of execution proceedings to 
which the provisions of the Code relating 
to execution of the decrees would apply, 
so far as they are applicable. Section 47 
sets out the questions that may be de- 
termined by a Court executing a decree. 
The expression ‘representatives’ in Sec- 
tion 47 has a much wider meaning than 
the words ‘legal representative’ inasmuch 
as it would include not only a legal re- 
presentative but any  representative-in- 
interest who claims interest whether by 
assignment, succession or otherwise and 
who, so far as such interest is concerned, 
is bound by the decree, (Para 8) 


Rules 97 to 103 of Order XXI regu- 
late the resistance to delivery of posses- 
sion pursuant to the process of a Court 
in execution, The summary procedure 
provided by Rules 97 and 98 would be 
available only against the judgment-deb- 
tor or some person who may be acting at 
his instigation. A resistance or obstruc- 
tion by a person to whom the judgment- 
debtor transferred the property during 
the pendency of the suit, in which the 
decree was passed, would not be entitled 
to the protection of Rule 99. Rule 102, 
therefore, to an extent, embodies the 
principle underlying Section 52 of T. P. 
Act and disentitles a transferee pendente 
lite from getting the benefit of the pro- 
tection provided by Rule 99. The Rule is 
wide enough to include possession as well 
as transfer of property. The transfer con- 
templated by the Rule need not necessa- 
rily be by the judgment-debtor direct to 
the third party who justifies the resist- 
ance or obstruction and any transfer of 
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possession directly or at his instance or 

for which he has been responsible would 

come within the mischief of the Rule. 
(Para 8) 


Any transfer of possession of im- 
moveable property during the pendency 
of a suit which involves any right to such 
property, would be incapable in law of 
affecting the rights that flow in relation 
to the property from a decree that may 


. be passed in the suit, Where a defendant 


has been deprived of the possession of 
the property in execution of a decree for 
such possession and the decree was even- 
tually set aside, the party who is depriv- 
ed of possession, is entitled to the pos- 
session being restored to him unless the 
justice of the cause points to the con- 
trary and the party that has taken the 
benefit is under an obligation to restore 
possession and the Court is fully em- 
powered, as indeed obliged, to order res- 
titution by evicting not only the party 
which has taken the advantage but all 
those whose possession is relatable to 
such a party. In such cases the transferee 
from the party, who obtained the advan- 
tage, or a further transferee from such a 
transferee, would be within the reach of 
the Court irrespective of whether such 
transferee or transferees were acting in 
good faith and without any knowledge of 
the earlier proceedings. The power and 
the obligation of the Court to restore the 
property to the person who has been de- 
prived of it. in such cases, would trans~ 
cend all limitations except those founded 
in justice of the cause. If, therefore, 
either the person who took the benefit or 
any transferee from him or a transferee 
from such a transferee resisted or ob- 
structed the execution of an order of res- 
titution, would not have the protection 
of Rule 99 of Order XXI, ‘(Para 9) 


Therefore, the petitioner, a person 
whe claims to be in possession as a ten~ 
ant under the landlady, who admittedly 
came by the possession of the portion in 
dispute on surrender by the judgment- 
debtor, who was a party to the proceed- 
ings and had taken advantage of the ex 
parte decree, is within the reach of the 
Court and is bound to restore the posses- 
sion of the portion in dispute to the per- 
son who was a sub-tenant under the 
tenant. (Para 10) 


However. while the Court is bound to 
restore possession and to take all such 
steps as may be necessary to give effect 
to the order of restoration including the 
police aid, should that become necessary, 
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it would not be proper for the Court to 
invoke the penal provision of Rule 98 in 
the absence of any finding that the peti-« 
tioner had been acting at the ‘instigation’ 
of the landlord or was so acting when he 
resisted or obstructed the process again. 

(Para 11) 
Chronological Paras 
AIR 1966 SC 948 1966 SCD 538 7 
AIR 1965 SC 1477 = (1965) 2 SCR 436 8 
AIR 1957 Bom 117 = 59 Bom LR 205 6 
AIR 1953 SC 136 = 1953 SCR 559 7 


Cases Referred: 


pi 


AIR 1952 Trav-Co 102 = 1950 Ker LT 
409 8 
AIR 1937 PC 260 = 1937 All LJ 1376 6 
AIR 1935 All 65 = 1934 All LJ 1229 7 
(1909) 1 Ind Cas 213 = 9 Cal LJ 485 8 
(1871) 40 LJPC 1 = 17 ER 120 7 
(1857) 1 De G & J 566 = 44 ER 842 6 
Manmohan Singh Sahni, for Peti- 
tioner; B. K, Aggarwal, for Respondent 


No. 1. 


ORDER :— This petition under Arti- 
cle 227 of the Constitution of India raises 
an interesting question as to the extent 
of the power of a Court to restore posses- 
sion of immoveable property to the judg- 
ment-debtor in the ex parte decree, pur- 
suant to which the possession was deli- 
vered, being set aside. 

2. This is how the question has 
arisen, Property No. 3509, Rashid Manzil, 
Nicholson Road, Kashmere Gate, Delhi 
belongs to one Jagdish Rani Sethi. N, P. 
Corea respondent No. 2, herein, ‘was a 
tenant in respect of a part of the second 
floor of the aforesaid property. M. E. 
Periera, respondent No, 1 herein, was in 
occupation of a part of the said demised 
premises, either as a sub-tenant under 
N. P, Corea or as a licensee, a matter 
which is in controversy between the par- 
ties. N. .P. Corea obtained an ex parte 
decree against M. E. Periera from a Civil 
Court on the allegation that Periera was 
a licensee and pursuant to the decree, 


N. P, Corea obtained possession of the 
said portion and allegedly surrendered 
the demised premises in favour of the 


landlady, who in turn is alleged to have 
let out a portion of the premises, includ- 
ing the portion in the occupation of M. E. 
Periera, to Jagdish Lal Arora, petitioner 
herein, Meanwhile on a motion of Periera, 
the ex parte decree was set aside and 
Corea was directed to restore the portion 
previously in the occupation of Periera 
to him, The process of the Court for the 
restoration of the property was, how- 
ever, resisted, inter alia, by the petitioner 
on the ground that he was a bona fide 
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tenant in respect of the premises includ- 
ing the said portion and was not liable 
to be disturbed in the proceedings pur- 
suant to the order of restoration, Periera 
thereupon sought police aid. The peti- 
tioner made an application to the trial 
Court for stay of further proceedings till 
such time as the application under Order 
21, Rule 97 of the Code of Civil Proce- 
dure had been made, It was further pray- 
ed that if the application for police aid 
be treated as an application under Order 
21, Rule 97 of the Code of Civil Proce- 
dure, notice of the same be given to the 
petitioner and further proceedings be 
stayed till the claim of the petitioner had 
been determined. It was stated in the 
application that the petitioner was in 
bona fide possession of the premises as a 
tenant in his own right and ‘in good 
faith’. By an order made by the trial 
Court on October 24, 1975, the plea for 
stay of proceedings was turned down. It 
was. however, observed that the order 
‘shall not prejudice to the title or interest 
of the applicant in any way’. In the 
course of the order, the contentions rais- 
ed on behalf of the petitioner, that no 
police aid could be given without a mo- 
tion under Order XXI, Rule 97 of the 
Code of Civil Procedure for removal of 
obstruction, and without giving notice to 
the petitioner, were repelled on the 
ground that the aforesaid provision had 
no application to proceedings in the exe- 
cution of a restoration order. It was fur- 
ther held that the petitioner, having 
come into possession: of the premises dur- 
ing the pendency of the suit, this rights 
are prima facie barred by Section 47, 
C.P.C.’. It was further observed that in 
proceedings under Section 144 of the 
Code of Civil Procedure. it was the duty 
of the Court to restore the benefit taken 
by a party under a decree which has 
since been set aside. This order was con- 
firmed by this Court (Rohtagi J.) in a 
revision petition filed against it. Subse- 
quently, the application of the petitioner 
was dismissed by an order made by the 
trial Court on November 11, 1975. The 
trial Court reiterated its earlier conclu- 
sion that the provisions of Order XXI, 
Rules 97 and 99 were not applicable to 
the present proceedings because the pro- 
ceedings were not in execution but for 
restoration of property, The plea of the 
petitioner for investigation into the right 
in which he claimed the possession of the 
property was turned down on the ground 
that by virtue of Rule 102 of the Code 
of Civil Procedure the provisions of 
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Rules 99 and 101 of the said Order were 
not applicable to any resistance or ob- 
struction in execution of a decree for 
possession by a person to whom ‘the 
judgment-debtor has transferred the pro~- 
perty after the institution of the suit’ in 
which the decree was passed, While dis- 


missing the application it was 
directed ‘that if the applicant 
still resists or obstructs in ob- 


taining the possession by the respondent 
Mr, M. E, Pereira, he will be liable to be 
detained in Civil Prison for a period of 
30 days as provided under Order 21, Rule 
98, C.P.C.’. It is this order that the peti- 
tioner seeks to challenge. 


3. There was considerable con- 
troversy before me as to whether the 
petitioner was a bona fide tenant in res- 
pect of the premises in dispute or was 
acting in collusion with the landlady and 
Corea with, a view to frustrate the object 
of the restoration proceedings. A conten- 
tion was also raised on behalf of the pe- 
titioner that, in any event, the petitioner 
having resisted the process, he was en~ 
titled to a notice before the police could 
be drafted to carry out the restoration 
order, and that he was entitled to an 
opportunity to establish by appropriate 
material that he had taken the premises 
from the landlady as a tenant without 
any knowledge of the previous litigation 
between the parties in respect of the pre- 
mises and was, therefore, a person whose 
bona fide interest in the property could 
not be affected by the restitution pro- 
ceedings or otherwise in the suit in which 
they were taken. It was, however, not 
disputed by Shri Manmohan Singh Sahni, 
learned counsel for the petitioner that 
even if the petitioner was entitled to a 
notice after the process was resisted and 
before the police aid could be sought, the 
petitioner waived such a requirement 
when the petitioner made an application 
on October 9, 1975 seeking stay of fur~ 
ther proceedings and an investigation 
into his independent claim to the posses- 
sion of the premises unaffected by the 
restoration proceedings. Likewise, it 
was not disputed by Shri B. K. Aggar~ 
wal, learned counsel for Pereira that if 
the power of the Court in restoration 
proceedings extended to the eviction of 
strangers to the proceedings only if they 
were not in bona fide possession without 
notice of the earlier proceedings, it would 
be necessary to set aside the order and 
to remand the proceedings to the trial 
Court for a determination of the ques- 
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tion if the petitioner was a bona fide ten- 
ant or was acting in collusion with and 
had been set up by the landlady and 
Corea to defeat the object of the restora~ 
tion proceedings. The determination of 
this question is essentially a question of 
fact which would involve investigation, 
and although some material is available 
on the record, which has relevance to the 
question, there has obviously been no 
investigation. It was, however, contend- 
ed on behalf of Periera that even if the 
petitioner was a bona fide tenant, he was 
Still liable to be evicted pursuant to the 
restoration proceedings because his claim 
to possession was relatable and would 
be traced to Corea, who was not only a 
party to the proceedings but was the 
person who had taken benefit under the 
ex parte decree, and that no investiga- 
tion into his claim was, therefore, neces- 
sary, 

4. The only question that, there- 
fore, survives for consideration is as to 
the extent of the power of the Court in 
restoration proceedings and in particular 
whether a transferee from the decree- 
holder, who had taken advantage of the 
ex parte decree and the transferee from 
such a transferee would be within the 
reach of the Court in such proceedings 
even though neither of the transferees 
may have any knowledge of the earlier 
proceedings and were dealing with the 
property in good faith. 

5. The law bearing on the ques- 
tion is to be found in the provisions of 
Section 144 of the Code of Civil Proce- 
dure, Section 47 and Order XXI, Rules 97 
to 103 of the Code and Section 52 of the 
Transfer of Property Act. The question 
must, therefore, be examined in the con- 
text of these provisions. 

6. Section 52 of the Transfer of 
Property Act provides that the immove- 
able property forming subject-matter of 
a suit or proceedings ‘in which any right 
to immoveable property is directly and 
specifically in question’ ‘cannot be trans~ 
ferred or otherwise dealt with by any 
party to the suit or proceedings so as to 
affect the rights of any other party 
thereto under any decree or order which 
may be made therein, except under the 
authority of the Court and on such terms 
as it may impose’, The section incorpo- 
rates the well-known doctrine of lis pen- 
dens which, to quote Turner L. J.,* rests 
on the foundation 


*Bellamy v, Sabine, (1857) 1 De G & J. 
566. 578, 584. 
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“that it would plainly be impossible 
that any action or suit could be brought 
to a successful termination, if alienations 
pendente lite were permitted to prevail.” 
As was pointed out by Lord Cranworth 
in the same case, the rule is not based on 
the doctrine of notice but on expediency, 
that is, the necessity for final adjudica- 
tion. It is, therefore, immaterial whe- 
ther the transferee pendente lite had or 
had not the notice of the pending pro- 
ceedings except where there is a clear 
provision to the contrary, as in England. 
and some of the States in India. It is not 
in doubt that the “right to immoveable 
property” includes a claim for possession 
of immoveable property. It has also been 
recognised that the expression “or other- 
wise dealt with” in Section 52 is much 
wider and would include transfer of pos- 
session by lease or otherwise. The ex- 
pression “any party to the suit” has been 
judicially determined to include not only 
the party to the proceedings or the suit 
but their legal representatives which ex- 
pression would also include all those per- 
sons who claim through the party either 
as transferees or otherwise. It has, there- 
fore, been held that although the surren- 
der by a lessee in favour of a lessor 
would not be ‘transfer’ within the mean- 
ing of the section but would nevertheless 
amount to otherwise dealing with the 
property within the meaning of the Sec- 
tion. It was, therefore, held by the Privy 
Council that a transferee of the mort- 
gaged property pending a suit for fore- 
closure is representative-in-interest of 
the mortgagor/judgment-debtor and was 
bound by the mortgage decree* The 
Bombay High Court took the same view 


following the decision of the Judicial 
Committee.** 
T. Section 144 of the Code of 


Civil Procedure provides that ‘where and 
in so far as a decree (or an order) is 
varied or reversed’, the Court shall ‘on 
the application of any party entitled to 
any benefit by way of restitution or 
otherwise, cause such restitution to be 
made as will, so far as may be, place the 
_ parties in the position which they would 
have occupied but for such decree (or 
order) or such part thereof as has been 
varied or reversed’ and empowers the 
court to ‘make any orders, including 


*Parmeshwari Din v. Ram Charan, AIR 
1937 PC 260. 


**Narayan Laxman v. Vishnu, AIR 1957 
Bom 117. 
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orders for the refund of costs’ ete. ‘which 
are properly consequential on such varia- 
tion or reversal’, Sub-sec. (2) of this sec- 
tion bars any suit for the purpose of ob- 
taining any restitution or other relief 
which could be obtained under the sec- 
tion, The doctrine of restitution which 
the section incorporates is based on the 
principle that the acts of court should 
not be allowed to work injury on the 
suitors.* According to the doctrine of 
restitution on the reversal of a judgment 
the law .raises an obligation on the party’ 
who received the ‘benefit of the erroneous 
judgment, to make restitution to the 
other party for what he had lost and that 
it is the duty of the Court to enforce that 
obligation unless it is shown that restitu- 
tion would be clearly contrary to the 
real justice of the case.** This obligation 
arises automatically on the reversal or 
modification of the decree and necessarily 
carries with it the right of restitution of 
all that has been done under the errone- 
ous decree and the Court in making res- 
titution is bound to restore the parties, 
so far as they can be restored, to the 
same position they were in at the time 
when the Court by its erroneous action 
had displaced them from.f Thus the 
judgment-debtor was held entitled to 
restitution even though ultimately after 
fresh disposal a decree was passed in 
favour of the decree-holder. It was, how- 
ever, held that ‘at the time of the appli- 
cation for restitution, judgment-debtor 
was entitled to restitution, because on 
that date, the decree in execution of 
which the properties were sold had been 
set aside’, There has been considerable 
judicial controversy as to whether the 
right of restitution is confined to the 
party who has taken the benefit or even 
to others who may claim through such a 
party either as transferees or otherwise 
or even to complete strangers who may 
have an independent title to the pro- 
perty. While the Court has undoubted 
power, as indeed an obligation, to compel 
the party, which has taken the benefit, 
from the Court, as indeed the parties, 
who were the legal representatives of 
such a party or otherwise claiming 
through or at the instance of such a party 
or whase claim may otherwise to relat- 





*Rodger v. Comptoin D’ Escompte de 
Paris, (1871) 40 LJPC 1 (8). 

*Bhagwant Singh v. Kissen Das, AIR 
1953 SC 136. 

Binayak Swain v, 
AIR 1966 SC 948. 


Romesh Chandra, 
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able io such a party io restore the bene- 
fit, it is doubtful if a complete stranger 
who bona fide claims the property on the 
basis of an independent right would be 
within tue reach of the Court. Jt has, 
therefore, been held that the successful 
party in restoration proceedings is en- 
titled to be restored to property free 
irom all incumbrances and that restitu- 
tion could be claimed not only against 
the party but also against persons deriv- 
ing title from him.* 


8. By virtue of the provisions of 
Section 36 of the Code the proceedings to 
earry out an order for the restoration of 
property under Section 144 of the Code 
of Civil Procedure would be in the na- 
ture of execution proceedings to which 
the provisions of the Code relating to 
execution of the decrees would apply, so 
far as they are applicable, and it 
been so held by the Supreme Court. 
(Mahijibhai Mohanbhai v, Manibhai 
Gokalbhai, AIR 1965 SC 1477). Section 47 
sets out the questions that may be deter- 
mined by a Court executing a decree and 
provides that all questions arising be- 
tween the ‘parties to the suit? in which 
the decree was passed ‘or their represen- 
tatives’ and relating to ‘the execution’ 
etc. of the decree ‘shall be determined by 
the Court executing the decree and not 
by a separate suit’. This section has been 
enacted with a view to enable the parties 
to obtain adjudication of questions relat- 
ing to execution without unnecessary ex- 
pense or delay which a fresh trial is 
bound to entail. This is consistent with 
the provisions of sub-section (2) of Sec- 
tion 144 of the Code of Civil Procedure 
which bars a suit for obtaining restitu- 
tion and other reliefs which could be ob- 
tained by an application under sub-sec- 
tion (1). The expression ‘representatives’ 
in Section 47 has a much wider meaning 
than the words ‘legal representative’ in- 
asmuch as it would include not only a 
legal representative but any representa- 
tive-in-interest who claims interest whe- 
ther by assignment, succession or other- 
wise and who, so far as such interest is 
concerned, is bound by the decree, In 
the words of the Calcutta High Court} in 
order to determine whether a particular 
person was a representative of a party to 
the suit within the meaning of the Sec- 
tion i 
*Sukhan Singh v. Uma Shankar, AIR 
1935 All 65. 
yAjodhya Roy v. Hardwar Roy, (1909) 1 

Ind Cas 213 (Cal). 
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“the two tests to be applied are, first; 
whether any portion of the interest of 
the decree-holder or of the judgment- 
debtor has by act of parties or by opera- 
tion of law, vested in the person who is 
sought to be treated as representative, 
and secondly, if there has been a devo- 
lution of interest, whether so far as such 
interest is concerned, that person is 
bound by the decree,” 

Even a transferee from an auction pur- 
chaser would be a representative of a 
party for the purpose of the Section be- 
cause by virtue of the Explanation added 
to the Section by Act 66 of 1956, the pur- 
chaser at a sale in execution of a decree 
is a party to the suit within the meaning 
of the section with the result that his re- 
presentative, that is a transferee from 
him would be a representative of the 
party and would be bound by the decree 
and would, therefore, be within the pro- 
visions of Section 47. Rules 97 to 103 of 
Order XXI of the Code of Civil Proce- 
dure regulate the resistance to delivery 
of possession pursuant to the process of 
a Court in execution. Rule 97 provides 
that in case of resistance or obstruction, 
the party complaining of such resistance 
or obstruction may move the Court who 
would fix a date for investigating the 
matter. If the Court is satisfied that the 
resistance or obstruction was occasioned 
‘without any just cause by the judgment- 
debtor or by some other person at his 
instigation’ the Court is empowered by 
Rule 98 to direct that the applicant be 
put into possession and if it is resisted or 
obstructed, the Court may ‘order the 
judgment-debtor or any person acting at 
his instigation to be detained in the civil 
prison for a term which may extend to 
thirty days’, Where, however, the Court 
is satisfied that the resistance or obstruc- 
tion was ‘occasioned by any person (other 
than the judgment-debtor) claiming in 
good faith to be in possession of the pro- 
perty on his own account or on account 
of some person other than the judgment- 
debtor’, such an application could be dis- 
missed under Rule 99. Rule 102, how- 
ever, excepts from the operation of Rule 
99 any resistance or obstruction ‘by a. 
person to whom the judgment-debtor has 
transferred the property after the insti- 
tution of the suit in which the decree 
was passed’, Rule 103 provides that any 
party not being a judgment-debtor, 
against whom an order is made under 
Rule 98, or Rule 99 may institute a suit 
to establish the right ‘which he claims to 
the present possession of the property’ 
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and makes such an order cunclusive, ‘but, 
subject to the result? of such a suit, if 
any. It is well settled that the summary 
procedure provided by Rules 97 and 98 
would be available only against the judg: 
ment-debtor or some person who may be 
acting at his instigation, It is equally well 
settled that a resistance or obstruction by 
a person to whom the judgment-debtor 
transferred the property during the pen- 
dency of the suit, in which the decree 
was passed, would not be entitled to the 
protection of Rule 99. Rule 102, there- 
fore, to an extent, embodies the principle 
underlying Section 52 of the Transfer of 
Property Act and disentitles a transferee 
pendente lite from getting the benefit of 
the protection provided by Rule 99. The 
Rule is wide enough to include possession 
as well as transfer of property. It is also 
recognised that the transfer contemplat- 
ed by the Rule need not necessarily be 
the judgment-debtor direct to the third 
party who justifies the resistance or ob- 
struction and any transfer of possession 
directly or at his instance or for which 
he has been responsible would come 
within the mischief of the Rule.* 


9. A combined reading of the 
three sets of provisions referred to above 
hardly leaves any doubt that any trans- 
fer of possession of immoveable property 
during the pendency of a suit which in- 
volves any right to such property, would 
be incapable in law of affecting the rights 
that flow in relation to the property 
from a decree that may be passed in the 
suit. It is also evident that where a de- 
fendant has been deprived of the posses- 
sion of the property in execution of a de- 
cree for such possession and the decree 
was eventually set aside, the party who 
is deprived of possession is entitled to 
the possession being restored to him un- 
less the justice. of the cause points to the 
contrary and the party that has taken 
the benefit is under an obligation to re- 
store possession and the Court is fully 
empowered, as indeed obliged, to order 
restitution by evicting not only the party 
which has taken the advantage but all 
those whose possession is relatable to 
such a party. In such cases the transferee 
from the party, who obtained the advan- 
tage, or a further transferee from such a 
transferee, would be within the reach of 
the Court irrespective of whether “such 
transferee or transferees were acting in 
good faith and without any knowledge 


*Krishna Menon v. Ouseph Michael, AIR 
1952 Trav-Co 102. 
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of the earlier proceedings. The power and 
the obligation of the Court to restore the 
property to the person who has been de- 
prived of it, in such cases, would trans- 
cend all limitations except thos: found- 
ed in justice of the cause. If, therefcre, 
either the person who took the benefit or 
any transferee from him or a transferee 
from such a transferee resisted or ob- 
structed the execution of’an order of res 
titution, would not have the protection 
of Rule 99 of Order XXI of the Code of 
Civil Procedure. 


10. Tt, therefore, follows that the 
petitioner, being a person who claims to 
be in possession as a tenant under the 
landlady, who admittedly came ‘by the 
possession of the portion in dispute on 
surrender by Corea, who was a party to 
the proceedings and had taken advantage 
of the ex parte decree, is within the 
reach of the Court and is bound to re- 
store the possession of the portion in dis- 
pute to Pareira, I do not see any reason 
why, in the facts and circumstances of 
this case, the legal obligation cast on the 
petitioner, as indeed the others, to re- 
store the possession of the property to 
Periera, who was wrongfully deprived 
of it, should not be enforced by the 
Court, There is no reason why the solemn 
duty cast on the Court to make such a 
restoration should not be discharged by 
it, The contention that Pereira was mere- 
ly a licensee or, even if a sub-tenant, was 
an unauthorised sub-tenant and, there- 
fore, held the property on a precarious 
tenure which would not survive judicial 
scrutiny and the claim of Corea to dis- 
possess Pereira was bound to succeed in 
the suit, which has been restored, to my 
mind, would not justify the. benefit of 
restitution being declined. It has been 
pointed out above that the judgment- 
debtor would be entitled to restoration 
even though ultimately he may lose it 
or was even bound to lose it and restora- 
tion proceedings were justified by the 
Supreme. Court, even though at the trial 
of the suit, a decree had already been 
passed in favour of the decree-holder, 
who was required to make the restora- 
tion. It is also of no avail that the sur- 
render by Corea in favour of the. land- 
lady did nop amount to transfer of pro- 
perty because it did amount to dealing 
with the property in a manner that was 
prejudicial to the right of Periera. 
There is nothing in the justice of the 
cause that may justify any interference 
except to the extent indicated below. 
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11. There is however, an aspect 
of the matter which was not referred to 
on behalf of the parties but which it is 
necessary to consider, The trial Court 
has directed that ‘if the applicant still 
resists or obstructs in obtaining the pos- 
session by the respondent, Mr. M. E 
Pereira, he will be liable to be detained 
in civil prison for a period of 30 days’ as 
provided in Rule 98 of Order XXI of the 
Code, It appears to me that while the 
Court is bound to restore possession and 
to take all such steps as may be neces- 
sary to give effect to the order of restora- 
tion including the police aid, should that 
become necessary, it would not be pro- 
per for the Court to invoke the penal 
provision of Rule 98 in the absence of 
any finding that the petitioner had been 
acting at the ‘instigation’ of the land- 
lord or was so acting when he resisted or 
obstructed the process again. This is so 
because the scheme of Rules. 98 and 102 
clearly visualises that while the Court 
would be entitled to execute the order 
or a decree against any person other 
than the one who claims in good faith in 
possession of the property on his own 
account or on account of some person 
other than the judgment-debtor and de- 


nies the protection of Rule 99 to a trans- — 


feree of the property during the pen- 
dency of the suit, the penal provision 
contained in Rule 98, which renders any 
person, who resists or obstructs, liable to 
be detained in the civil prison for a term 
which may extend to 30 days can be in- 
voked only if such person is either ‘the 
judgment-debtor’ or ‘some other person 
at his instigation’. The penal provision, 
therefore, cannot be invoked against the 
petitioner unless he is held to be a per- 
son who was acting on the instigation of 
the judgment-debtor, a point on which 
there has been no investigation. 


12. Shri Manmohan Singh Sahni, 
learned counsel for the petitioner, was 
apparently conscious of the petitioner’s 
legal discomfiture when, on the conclu~ 
sion of the arguments, he sought te with- 
draw the petition. The plea, however, 
drew out a sharp retort from Shri Aggar- 
wal, learned counsel for Pereira, who 
vehemently opposed it, and to my mind, 
rightly, on the ground that having virtu- 
ally lost this round of battle, the peti- 
tioner was likely to raise all these ques~ 
tions in further proceedings with a view 
te indefinitely delay the restoration of 
possession to his client. Ordinarily, I 
would have allowed the petitioner to 
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withdraw the petition and to leave him 
free to seek his remedy, if any, elsewhere 
but having regard to the peculiar cir- 
cumstances of this case, I feel that it 
would be unfair to leave the parties to 
agitate the matter afresh and in the pro- 
cess stall the restoration of the property, 
of which Pereira lost possession by an 
ex parte decree, which was set aside. 

13. In the result, the petition suc- 
ceeds in part and I hold that the appli- 
cation of the petitioner was rightly dis- 
missed and direct that the petitioner 
wouid deliver the possession of the por- 
tion to Pereira within a week from today 
failing which the petitioner would be 
evicted through the necessary police aid. 
The direction of the Court with regard 
to the liability of the petitioner to be 
detained in civil prison is, however, set 
aside and would be determined by the 
trial Court, if necessary, in the light of 
the observations made above. 

14, In the peculier circumstances 
of the case, I would allow costs to Pere- 
ira, Counsel's fee is assessed at Rs. 350. 

Petition partly allowed. 


Dujodwala Industries 
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Kishan Lal Gupta, Plaintiff v, M/s. 
Dujodwala Industries and others, Defen- 
dants. 

I. A. Nos. 1622 ard 2227 of 1974, 
in Suit No, 356 of 1971, D/- 19-2-1978, 

(A) Civil P. C, (1908), Sec. 151 — 
O. 17, R. 1 Proviso, O, 18. R, 2; O. 26, B. 1 
—Delhi High Court (Original Side) Rules, 


Chap, X, Rr, 1 and 3 — Hearing of suit 
must be continuous — O, 26 provides an 
exception, 

The hearing of a suit, once begun 


has, as a general rule, to be continuous 
from day to day till all the witnesses are 
examined. The system of holding a con- 
tinuous trial in an open Court not only 
helps the Judge to do better justice, it 
also convinces the public that justice is 
being done. 

Circumstances may arise in a case 
where it is not possible for a party to 
examine his witnesses in Court. A wit- 
ness may be about to leave the country; 
another may be too old or dangerously 
ill, still another may be living either in 
a foreign country or very far from the 
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place where the court sits. In order to 
meet such contingencies, a party is allow- 
ed to examine a witness de bene esse or 
on commission. This is allowed to be done 
on the condition that if the witnesses 
continue to be ill or absent during the 
trial their evidence may be read at the 
trial, but if they recover or return, then 
the evidence shall be taken in the usual 
manner. (Paras 6, 7) 


Order 26 is a departure from the ge- 
neral and has been made to meet the 
above contingencies, and the Court’s 
power to allow a witness to be examined 
on commission is discretionary, AIR 1971 
SC 61, Rel. on. 

To have the witness examined on 
commission is not in contravention of 
Order 18, Rule 2. 

Rules 1 and 3 of the Delhi High 
Court (Original Side) Rules are in keep- 
ing with the concept of a continuous trial. 

Where after an application by the 
defendant to examine his witness on com- 
mission is allowed, the defendant applied 
under S. 151 of the Code that such exa- 
mination should take place after the exa- 
mination of the plaintiff’s witnesses held: 
that such an application cannot be allow- 
ed. The fact that it is not possible for the 


defendant to produce his evidence unless - 


he knows what the plaintiff's witnesses 
depose to, is not a valid ground for. grant- 
ing such application, (Para 12) 

(B) Civil Procedure Code (1908), 
0. 6. R. 1 — Pleadings — Object of. 

The rules of pleading and other an- 
cillary rules contained in the Code of 
Civil Procedure have one main object in 
view. It is to find out and narrow down 
the controversy between the parties, Ta 
achieve it various provisions have been 
made in the Code. (Para 2) 


(C) Delhi High Court (Original Side) 
Rules, Chap. X, Rr. 1 and 3 — Are not 
inconsistent with Evidence Act, Ss, 101 to 
103 and are not ultra vires, (Para 13) 
Cases Referred: Chronological Paras 
AIR 1971 SC 61 = 1970 UJ (SC) 786 10 
AIR 1965 Mad 266 = TLR (1964) 1 Mad 

1012 10 
(1926) 2 Cambridge LJ 340 

Janendra Lal, for Plaintiff; S. C. 
Malik, for Defendants, 

V. D. MISRA. J.:— Issuing Commis- 
sions for recording the statements of wit- 
nesses is not unusual in civil cases, It is 
being done ever since the Code of Civil 
Procedure was enforced more than a 
hundred years ago. Whenever a case for 
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such examination is made out, parties are 
allowed to examine their witnesses on 


commission, In the case before us the 
defendant asked for permission to exa- 
mine his witnesses on commission. The 


permission was given. Now he refuses to 
examine them and contends that he will 
examine them on commission only after 
the plaintif has examined his witnesses 
and closed his case, He claims it as his 
right. He declines to examine them be- 
fore the case is set down for hearing, If 
he is right then there is an end of the 
conception of a continuous trial. Let us, 
therefore, examine the Code of Civil 
Procedure and find out its intention, 


2. The rules of pleading and other 
ancillary rules contained in the Code of 
Civil Procedure have one main object in 
view. It is to find out and narrow down 
the controversy between the parties. To 
achieve it various provisions have been 
made in the Code. Each party is required 
to place all the material facts before the 
Court, Gone are the days of hide-and- 
seek and a party is no more allowed to 
take the opposite party by surprise, The 
Court has been empowered under Order 
X to examine any party at the first hear- 
ing of the suit, or at any subsequent 
hearing, about any material questions re- 
lating to the suit. Needless to say, this 
Examination forms a part of the record 
of the case. No party can object to the 
questions asked by the Court. The plea 
that the opposite party has not yet been 
examined cannot be raised. Each party 
has been given the right to ask for the 
discovery of facts and documents, as well 
as inspection of documents, from the op- 
posite party and the latter is bound to 
disclose them as long as the matter is 
relevant to the suit (Order XI). Each 
party is required to admit or deny the 
documents produced by the opposite party 
(Order XJI). A party can also call upon 
any other party to the suit to admit for 
the purposes of the suit. any specific fact 
or facts, The Court is required to frame 
issues on the matters at which the par- 
ties are found at variance (Order XIV). 


3. The procedure for trying the 
vase is laid down in Order XVII, Rule 1 
of the Code. It is in the following terms: 

“1, (1) The Court may, if sufficient 
cause is shown, at any stage of the suit 
grant time to the parties or to any of 
them, and may from time to time ad- 
journ the hearing of the suit. 

(2) In every such case the Court shall 
fix a day for the further hearing of the 
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suit, and may make such order as it 
thinks fit with respect to the costs occa- 
sioned by the adjournment: 


Provided that, when the hearing of 

evidence has once begun, the hearing of 
the suit shall be continued from day ta 
day until all the witnesses in attendance 
have been examined, unless the Court 
finds the adjournment of the hearing be- 
yond the following day to be necessary 
for reasons to be recorded.” 
The proviso to sub-rule (2) unambiguous- 
ly lays down that once the hearing of 
evidence has begun, the hearing has to 
continue from day to day till all the wit- 
nesses have been examined. Adjourn- 
ment is an exception and continuous 
hearing is the rule, It is true that the 
Courts, in practice, have buried the rule 
fathoms deep and have been granting ad- 
journments on the flimsiest of grounds. 
It is rare indeed when a Court holds a 
trial continuously in terms of this rule. 
But then this is no reason why this rule 
should not be followed and enforced in 
practice. 

4. Way back in 1925 Civil Justice 
Committee Report severely condemned 
the judiciary for -continuously flouting 
the provisions of Order XVII, Rule 1 by 
granting adjournments for every conceiv- 
able reason and failing to hold a continu- 
ous trial. After a lapse of 33 years the 
14th Report of the Law Commission of 
India on “Reform of Judicial Administra~ 
tion (1958)” notes with concern the fail- 
ure of the courts to appreciate that Order 
XVII, Rule 1 ‘contemplates the continued 
hearing of a case, once it has started, 
from day to day until it is finish- 
ed’. The Commission found that the 
judiciary seemed to think “that the inter- 
rupted hearings should be a rule and day 
to day hearings the exception”. Unfortu- 
nately the lawyers and the subordinate 
judiciary still persist in flouting these 
provisions by refusing to have a continu- 
ous trial. The continuous failure of the 
Courts to observe this rule has resulted 
in the Legislature proposing to drastical- 
ly curtail the discretion of the Courts in 
granting adjournments during a trial as 
is apparent from the Bill to amend the 
Civil Procedure Code which is pending 
in the Parliament, 


5. It is important to remember 
that the general rule is that witnesses 
should be examined by the parties in 
open Court and their evidence tested by 
cross~examination, It is for that reason 
that Rule 4 of Order XVIII requires ‘the 
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evidence of the witnesses in attendance 
shall be taken orally in open Court in 
the presence and under the personal di- 
rection and superintendence of the Judge’ 
This enables a Judge to know the de- 
meanour of a witness while under exami- 
nation, It is true that under Rule 12 the 
Court may record such remarks as it 
thinks material respecting the demeanour 
of a witness, but is just not possible to 
record the impressions left on the mind 
of a Judge by a witness appearing un- 
comfortable, hesitant, nervous, hollow 
insincere, avoiding to tell the truth, and 
a witness answering questions confidently 
in an unruffled, straightforward manner 
giving the true ring. These are a great 
help in doing justice and no amount of 
words in cold print can be a substitute of 
these impressions. The impressions are 
bound to fade with the passage of time 
especially when a Judge is busy noting 
the demeanour of witnesses day after day 
in our other cases. And these become ut- 
terly useless in a piecemeal trial spread 
over a long period of time where various 
Judges come to record the evidence and 
the Judge deciding the case, perhaps, 
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having no advantage of looking at the 
demeanour of witnesses. 
6. Schlesinger in ‘Comparative 


Law Cases and Materials’ (1950 Edition) 
after comparing various civil procedures 
has this to say about a continuous trial: 


“The civilians...... seems to realize 
more and more the advantages of a ‘daj 
in court’, permitting the Judges, who art 
the triers of the facts, to obtain a live anc 
immediate impression of the witnesses.. 
So long as the civil jury remain: 
with us, it will always be necessary ti 
concentrate the introduction of evidenci 
in one trial which then becomes the focu: 
of the whole proceeding......... de 
The system of holding a continuous tria 
in an open Court not only helps the Judg' 
to do better justice, it also convince 
the public that justice is being done, £ 
citizen interested in finding out the qua 
lity of justice administered in the court 
can sit through the trial and judge fo 
himself the decision given in the case 
Sir Maurice Amons in an article-—“A da 
in Court at Home and Abroad” (2 Cam 
bridge LJ 340 (1926)) after examinin; 
various procedural systems, observes tha 
any member of the public sitting in 
court in England can hear a case opened 
witnesses examined and cross-examined 
relevant portions of documents, if any 
read, and, at the end of the proceedings 
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be in a position to form his opinion whe- 
ther the decision given by the Judge is 
reasonable, 


7. Circumstances may arise in a 
case where it is not possible for a party 
to examine his witnesses in Court. A wit- 
ness may be about to leave the country; 
another may be too old or dangerously 
ill; still another may be living either in 
a foreign country or very far from the 
place where the Court sits, In order to 
meet such contingencies, a party is al- 
lowed to examine a witness de bene esse 
or on commission. This is allowed to be 
done on the condition that if the witnes- 
ses continue to be ill or absent during 
the trial their evidence may be read at 
the trial, but if they récover or return, 
then the evidence shall be taken in the 
usual manner, 


8. The defendant refers to Rule 2 
of Order XVIII of the Code and contends 
that he cannot be asked to produce his 
evidence unless and until the plaintiff has 
produced his evidence, For that reason. 
the defendant further contends, he has 
got a right to examine his witnesses on 
commission only after the plaintiff has 
closed his case and therefore, Rule 1 {a) 
of Chapter X of Delhi High Court (Ori- 
ginal Side) Rules amounts to a denial of 
justice. We have heard Mr. Malik and 
Mr. Radhey Lal Aggarwal in support of 
this contention. Mr. 8. L. Bhatia, Presi- 
dent of the Delhi High Court Bar Asso- 
ciation, whom we asked to appear as 
Amicus Curiae, also addressed us. We 
must record our gratitude for the help 
rendered by Mr, S. L, Bhatia. 


9. Order XVIII provides for the 
hearing of the suit and examination of 
witnesses, Rule 1 provides for the cir- 
cumstances under which the defendant 
will have the right to begin, failing which 
the right to begin will be with the plain- 
tiff. 

Rule 2, Order XVIII of the Code 
reads thus:— 

“2. (1) On the day fixed for the hear- 
ing of the suit or any other day to which 
the hearing is adjourned, the party hav- 
ing the right to begin shall state his case 
and produce his evidence in support 
of the issues which he is bound to prove. 

(2) The other party shall then state 
his case and produce his evidence (if 
any) and may then address the Court ge- 
nerally on the whole case. 

(3) The party beginning may then 
reply generally on the whole case.” 
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It requires the parties to state their case 
before producing their evidence, The 
party having the right to begin has to 
produce his evidence first and thereafter 
the opposite party is required to produce 
his evidence. Practically all the High 
Courts have amended this rule empower- 
ing the Court to direct any party at any 
stage to examine any witness. Rule 16 
also empowers the Court to take the evi- 
dence of a witness at any time after the 
institution of the suit. This power can b@ 
exercised either on the application of any 
party or of the witness himself where 
the witness is about to leave the jurisdic- 
tion of the Court. It is thus clear that in 
order to meet contingencies Rule 2 can be 
departed from and the evidence of wit- 
nesses can be recorded even before the 
stage for recording the evidence of a 
party has reached. 


10. Order XXVI provides for re- 
cording the evidence of witnesses on com- 
mission. It is a departure from the gene- 
ral rule that the witnesses must be exa- 
mined in the open Court before the Judge 
trying the case, This provision has been 
made in order to meet contingencies like 
a witness being too ill to attend the 
Court or is a resident beyond the local 
limits of jurisdiction of the court. Of 
course a party is at liberty to produce 
such witnesses in court. It is important 
to remember that the power of Court to 
issue commissions is discretionary . (see 
M/s. Filmistan Private Ltd., Bombay v. 
M/s, Bhagwandas Santprakash, AIR 1971 
SC 61). It should also not be forgotten that 
the evidence of a witness recorded under 
a commission does not automatically be- 
come evidence in the suit. Rule 8 specifi- 
cally lays down that such evidence ‘shall 
not be read as evidence in the suit with- 
out the consent of the party against 
whom the same is offered”, unless the 
party examining the witness tenders such 
evidence in the court and succeeds in 
showing that the circumstances under 
which the witness was examined on com- 
mission continue to exist at the time of 
the trial. In N. Mohamed Hussain Sahib 
v. The Chartered Bank, Madras, AIR 1965 
Mad 266, the examination of a witness on 
commission was held not to affect Rule 2 
of Order XVIII, and it was observed 
thus: — 


(The) examination of a witness de 
bene esse or on commission cannot 
affect the question of right to begin the 
case. Even in Criminal Cases, an accused 
person could examine on commission a 
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witness. who is about to leave the juris- 
diction of the Court, It would be an as- 
tounding proposition of law to contend in 
such cases that the accused should lead 
the evidence before the prosecution 
proves its case. It should be noted _that 
the plaintiff would be entitled to insist 
upon Mr. Pryce being examined as a wit- 
ness during the trial of the suit if he 
happened to return from England and 
happened to stay at Madras at the time in 
spite of the fact that he was already exa- 
mined de bene esse. Hence the question 
of admitting the evidence given by Mr. 
Pryce before the Master could arise only 
when the first defendant adduces oral 
evidence and wants to mark the evidence 
given by Pryce as its evidence.” l 
The defendant, therefore, has no basis to 
contend that to get the evidence of his 
witnesses recorded on commission before 
the trial is set down for hearing, itis a 
departure or a contravention of Rule 2 of 
Order XVIII. 

Now the relevant rules of Chapter X 
of Delhi High Court (Original Side) 
Rules may be noticed. Rule 1 reads thus: 

“I (a) Applications for issuance of 
commissions to examine witness shall be 
made by the parties within 30 days from 
the date of the settlement of issues and 
shall be supported by an affidavit dis- 
closing the nature of the evidence each of 
the witness is expected to give. If the 
witnesses are sought to be examined on 
interrogatories, the interrogatories will be 
submitted along with the application. 
Copies of such application, affidavit and 
interrogatories shall be served on the 
opposite party. 

(b) No application for the issuance of 
such commission shall be entertained 
after the suit or matter has been set down 
for trial unless the court is satisfied that 
the application could not have been made 
earlier, and in that event the court may 
make such order as to costs or otherwise 
as it deems fit. 

Rule 3 is in the following terms: 

“3. Final hearing may be fixed after 
return of commission:— 

If the application referred to in 
Rule 1 or 2 is granted. the matter may 
not be set down for final disposal before 
the return of the commission, except by 
order of the Court.” 

By framing these rules this court has 
not departed from any of the well-esta- 
blished notions of justice. It is in keep- 
ing with the concept of a continuous trial. 
There is nothing new in these rules nor 
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they are innovations, Similar rules were 
enacted long ago by the High Courts of 
Bombay, Calcutta and Sind, and have 
been continuously followed. Rule 26 of 
Chapter II of “The Rules of the High 
Court at Bombay (Original Side) 1957” 
is in the following terms:— 


"26. Suits in which orders for com- 
mission of witnesses are made and no 
definite date for postponement therein is 
fixed shall be considered as stayed suits, 
and shall be removed from the General 
List to the Stayed List B. Such suits after 
the return of the commission may. by 
directions of the Prothonotary and Senior 
Master, be restored to the General List.” 
Rule 30 of Chapter X of the Rules of the 
High Court at Calcutta (Original Side) 
1914” reads thus: 

“30. Unless otherwise ordered, a 

commission to examine witnesses issued 
in a suit or proceedings shall, until the 
return or expiration of the time for the 
return thereof, operate as a stay of such 
suit or proceeding,” 
The relevant rule of the Rules of the 
Chief Court at Sind (Original Side) 1944; 
is in the same terms as Rule 3 of this 
Court reproduced above. 


11. The defendant contends that 
by requiring him to examine his witnes- 
ses on commission before the plaintiff 
closes his case amounts to a denial of na- 
tural justice. I do not see which principle 
of natural justice stands violated, He 
forgets that the normal rule, as already 
stated, is that he should produce the wit- 
nesses in court and that examination of 
witnesses on commission is an indul- 
gence shown to him. 


12. Another contention of the de- 
fendant is that he should not be forced 
to disclose his evidence before the plain- 
tiff on whom the onus of proving the 
issues lies, has led his evidence. It is sub- 
mitted that it is rather not possible for 
him to produce the evidence unless he 
knows the evidence he is required to 
meet, and, for all that matters, he might 
be wasting his time and money in case 
the opposite party does not produce any 
evidence. J am afraid there is no sub- 
stance in these contentions, J have al- 
ready pointec out that the evidence of a 
witness recorded on commission does not 
automatically become evidence in the 
case nor it amounts to leading evidence. 
He knows the case of the plaintiff. He 
knows all the documents on which the 
plaintiff relies. The witnesses of the 
plaintiff are also known to him since the 
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plaintiff has already filed a list of wit- 
nesses in accordance with the rules of 
this Court. The only thing which he may 
not know is what a particular witness of 
the plaintiff may say in Court. This can- 
not be a valid reason for not examining 
his witnesses on commission. After all a 
witness is required to tell the truth, the 
whole truth and nothing but the truth. 
If a witness knows anything about the 
matter in controversy between the par- 
ties he should at all times be in a posi- 
tion to state the full truth, It is not ex- 
pected of a party to produce tailor made 
evidence in order to defeat the opposite 
party. 

13. The last contention is that the 
rules in question of this Court amend the 
provisions of Sections 101 to 103 of the 
Evidence Act and so they are ultra vires. 
A bare look at these sections would show 
that the contention is without any basis. 
These sections relate to burden of proof 
which is not in any manner affected by 
the rules. Similarly a reference to Sec- 
tion 135 of the Evidence Act by the de- 
fendant is uncalled for since this section 
only lays down that the order of produc- 
tion and examination of witnesses shall 
be regulated by the law and practice for 
the time being relating to criminal and 
civil procedure respectively, and in the 
absence of any law by the discretion of 
the Court. The relevant provision of the 
Code of Civil Procedure has already been 
discussed by me in detail and it is need- 
less to repeat that the Code provides for 
a continuous trial once the hearing of 
the suit has begun, 


14. The applications, therefore, 
are dismissed with no order as to costs. 
Applications dismissed. 
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Onus — (Evidence Aet (1872), Ss. 101- 


104). ; 

Delay, however long in bringing a 
proceeding under Hindu Marriage Act is 
not by itself a bar but is relevant when 
considering want of sincerity, that is, 
such conduct on the part of the peti- 
tioner as ought to estop him or her from 
the remedy. The statute does not merely 
use the term ‘delay’. It also says that the 
delay must be ‘improper’ and ‘unreason- 
able’, Delay has to be explained to the 
satisfaction of the court and the reason 
for requiring explanation is that prima 
facie the mere fact of delay upon a com- 
plaint of a matter so fundamental to mar- 
riage raises doubts as to the reliability 
of the evidence of the complainant in 
support of the complaint. Even though 
the ground of complaint may be well 
founded. delay indicates that sense of 
injury is wanting. Thus the existence of 
delay, and the explanation for it, are part 
of the circumstances to be considered as 
deciding whether or not there has been 
approbation. 

If the mere circumstance that there 
has been delay is sufficient to defeat a 
decree every petition based on a charge 
of nullity would be defeated; for in our 
society husband and wife generally wait 
and take decisions of going to court when 
everything else has been tried and failed. 
It is only when the matrimonial lot be- 
comes intolerable that a party resorts to 
Court. Where a home is irretrievably 
broken and the marriage wrecked the 
suffering should not further be protract- 
ed by dismissing the petition on the 
ground of delay. 

(Paras 12, 14, 20, 24, 25) 

The test is whether the delay is cul- 
pable or whether it is in the nature of a 
wrong. That is why the modern trend is 
to exercise a liberal discretion. (Para 32) 

The onus of proving that delay is in- 
excusable is on the respondent to the pe- 
tition who seeks to get it dismissed. In 
cases where the respondent is ex parte 
the court may itself take the objection in 
obvious cases, But where the question of 
delay attracted the attention of the Judge 
when he was preparing the judgment 
and not earlier the dismissal of the peti- 
tion was not. proper, (Para 32) 

It is true that the Court is not to be 
used as e place to which people can come 
for redress just when it suits them. But 
the question whether in a given case, 
there had been unnecessary or improper 
delay in instituting the proceeding has to 
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be decided on its own facts. No hard and 
fast rule can be laid down. But it is well 
to remember the one single principle that 
it is not so much the time factor between 
marriage and proceedings that matters as 
the conduct of the parties during that 
period and the explanation for that con- 
duct. (Paras 41, 44) 

Held. in the circumstances of the 
case, that there has been no unnecessary 
and improper delay, Case law reviewed. 


(Para 45) 

Cases Referred: Chronological Paras 
AIR 1975 SC 1534 = (1975) 3 SCR 967 

ll 

AIR 1972 Mys 234 = (1972) 1 Mys LJ 251 

18 

AIR 1968 Cal 133 = 71 Cal WN 605 15 

AIR 1968 Delhi 79 28 

AIR 1968 Delhi 260 = (1968) 70 Pun LR 

(D) 179 16 

AIR 1967 Punj 152 27, 28 

AIR 1966 Mys 178 17 


1966-1 WLR 423 = (1966) 1 All ER 894 

15 
(1965) 1 WLR 91 = (1965) 1 AN ER! 21 
AIR 1963 Raj 178 = ILR (1963) 13 Raj 


317 27, 28, 29 
(1957) 107 LJ 377 (CA) 39 
(1955) 2 All ER 110 = (1955) 1 WLR 480 

41 

(1948) 1 All ER 394 = 92 SJ 166 22, 
. 28, 29 

(1943) 2 All ER 76 = 169 LT 33 26 
(1885) 10 AC 171 = 53 LT 398 13 
(1864) 164 ER 1302 = 9 LT 779 42 


(1854) 23 LT (OS) 99 = 164 ER 144 40 
Santosh Chatterjee, for Appellant, 


JUDGMENT :— This is a husband's 
appeal from the order of the Additional 
District Judge dated January 31, 1974, 
refusing him a decree of nullity. 

2, The appellant Vinod Chandra 
Dubey was married tc the respondent 
Shrimati Aruna Dubey on February 17, 
1964. They lived together for a brief 
period of a year or so. On February 2, 
1965, the wife left the husband. There- 
after she never came back to him. There 
is no child of the marriage. 

3. On July 16, 1973, the husband 
brought a petition, He claimed a decree 
of nullity on the ground of wife’s impo- 
tency under S. 12 (1) (a) of the Hindu 
Marriage Act, 1955 (the Act) and in the 
alternative a decree of judicial separa- 
tion on the ground of desertion and 
cruelty under S. 10 of the Act. 

4, In his petition the husband 
said that within a month of the marriage 
he found that the wife did not have 
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menses at all. She had a shrivelled womb 
and was thus incapable of producing a 
child. She was impotent and sexless 
These were the allegations of the hus- 
band. 

5. The wife did not appear to con- 
test the case. She remained ex parte. In 
ex parte evidence the husband examined 
himself, his father and mother, The Judge 
accepted their evidence. He came to the 
conclusion that the wife was impotent at 
the time of marriage. 

6. But the Judge declined to 
grant a decree of nullity, He was of the 
view that there was unreasonable and 
improper delay on the part cf the hus- 
band jn bringing the petition after 8} 
years, He held that as the husband had 
not explained the delay he was not en- 
titled tc a decree of nullity. He dismiss- 
ed the petition solely on the ground of 
delay. Now the husband appeals to this 
court. 

T. The sole issue in the appeal is 
whether in this case there has been such 
delay as would disentitle the husband 
from. getting a decree of nullity? The 
wife in this court as in the court below 
did not appear to contest the case, I, 
therefore, entirely accept the Judge's 
finding on the impotence of the wife. On 
the point of delay I, however, differ from 
him. 

8. First the facts. The evidence 
shows that the wife lived with the hus- 
band upto February 1. 1965. During this 
period of a year or so it was discovered 
that the wife did not get menses, It was 
found that she waz incapable of bearing 
a child. A lady doctor Shahi examined 
her. She came te the conclusion that the 
wife will never be able te procreate, The 
members of the family of the husband 
suggested to the wife that she should get 
herself treated. The husband's mother’s 
sister Dr, Miss B, D. Dubey is a gynaeco- 
logist and obstetrician. She agreed to 
treat the wife free of charge. But the 
wife spurned the proferred aid, She left 
the matrimonial home in February 1965. 
For all purposes that was the end of 
married life, 

9. Time rolled on. The husband 
brought the petition in 1973, that is, after 
more than 8 years. There is of course 
delay, But is it so unreasonable and im- 
proper that the court should say to the 
husband: “We will not annul your mar- 
riage even though you have proved your 
case because you have not been able to 
explain the delay?” 
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10. Section 23 of the Act reads: 

“Decree in proceedings— (1) In any 
proceeding under this Act, whether de- 
fended or not, if the Court is satisfied 
that— 
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(d) there has not been any unneces- 
sary or improper delay in instituting the 
proceedings, and 
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wise, the court shall decree such relief 
accordingly.” 

il. This section says that the 
Judge has to be satisfied on a preponder- 
ance of probabilities of the matters set 
out in clauses (a) to (e) of that section. 
This is clear from the words “and in such 
a case, but not otherwise, the court shall 
decree such relief’. The Legislature has 
emphasised that if the court is satisfied 
of the grounds (a) to (e) then the relief 
may be granted. This applies to all cases 
whether defended or not. Dastane v. Das- 
tane, AIR 1975 SC 1534 (1540). 


12. Delay, however long in bring- 
ing a proceeding under this Act 
is not by itself a bar but is 
relevant when considering want of since- 
rity, that is, such conduct on the part of 
the petitioner as ought to estop him or 
her from the remedy. The statute does 
not merely use the term ‘delay’, It also 
says that the delay must be ‘improper’ 
and ‘unreasonable’, These are the key 
words, Delay itself does not amount to 
approbation. But it is a significant fact. 
Delay. however long, is not in itself a 
bar in a nullity suit; it is merely a factor 
in considering any insincerity. The reason 
for requiring delay to be explained to the 
satisfaction of the court is that prima 
facie the mere fact of delay upon a com- 
plaint of a matter so fundamental to mar- 
tiage raises doubts as to the reliability of 
the evidence of the complainant in sup- 
port of the complaint. Even though the 
ground of complaint may be well found- 
ed, delay indicates that sense of injury is 
wanting. 

13. The leading case in England is 
G v, M (1885) 10 AC 171. Lord Selborne 
C, said: 

“There may be conduct on the part 
of the person seeking this remedy which 
ought to estop that person from having 
it; as, for instance, any act from which 
the inference ought to be drawn that 
during the antecedent time the party has, 
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with a knowledge of the facts and of the 
law, aprobated the marriage which he or 
she afterwards seeks to get rid of, or has 
taken advantages and derived benefits 
from the matrimonial relation which it 
would be unfair and inequitable to per- 
mit him or her, after having received 
them, to treat as if no such relation had 
ever existed.” 


14. It will be obvious from this 
that delay in presenting a petition re- 
quires explanation, since the mere fact of 
delay suggests that the petitioner was 
willing to treat the marriage as valid; 
therefore, the existence of delay, and the 
explanation for it, are part of the circum- 
stances to be considered as deciding whe- 
ther or not there has been approbation. 
As examples of delay in respect of which 
the court accepted the petitioner’s expla- 
nation and of cases where delay proved 
fatal are the following representative de- 
cisions. 


15. In Adelaide v. Williams, AIR 
1968 Cal 133 the wife sued for divorce 
after 26 years of the husband’s desertion. 
The reason for the delay was that the 
wife had to bring up two daughters and 
a son during those years, The court ac- 
cepted the explanation. Delay was not 
held to be a bar. 


16. In Nirmoo v. Nika Ram, AIR 
1968 Delhi 260 the wife sought for di- 
vorce eleven years after the coming into 
force of the Act. It was held that there 
had been no unnecessary or improper de- 
lay in the facts of the case. 


17. In Lalithamma v, Kannan, 
AIR 1966 Mys 178 the husband had con- 
tracted a second marriage in 1948, The 
wife brought the petition for nullity in 
March 1960. It was held that there is no 
such improper delay as to operate as a 
bar to the wife being granted the relief 
of divorce, 

18. In Thimmappa v. Thimmaya, 
AIR 1972 Mys 234 the husband first came 
to know that the wife had committed 
adultery 4 or 5 years prior to the filing 
of the petition. The decree of divorce was 
refused on the sole ground of unnecés~ 
sary and improper delay. 

19. In Becker v, Becker, 1966-1 ° 
WLR 423 there was a delay of 15 years 
after desertion in the institution of pro- 
ceedings. The parties lived far away and 
the marriage had completely broken 
down. Delay was held to be no bar. 

20. It must be borne in mind that 
entirely different considerations apply 
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with regard to unreasonable delay in 
cases of desertion than in cases of adul- 
tery or cruelty. Delay is less likely to be 
culpable in cases of desertion, 


21. In Devenport v. Devenport 
(1965) 1 WLR 91 the court granted a de- 
eree notwithstanding fourteen years de- 
lay. 

22. In Clifford v. Clifford (1948) 1 
All ER 394 the husband delayed for 
twenty-seven years, for part of the time 
hoping to overcome the wife’s aversion 
to sexual intercourse and for part of the 
time for financial reasons. The trial Judge 
found that the non-consummation ‘was 
due not to wilful refusal by the wife but 
to her uncontrollable fear of childbirth 
which, causing a contraction of the mus- 
cles, made intercourse impossible. The 
Judge took into account the position of 
the wife who had enjoyed the status of 
wife since 1919 and had fulfilled the 
duties of a wife throughout the best years 
of her life, He held that it would be con- 
trary to public policy and unjust to the 
wife to grant a decree to the husband. 

23. On appeal Tucker L, J. point- 
ed out that throughout this ‘long period’ 
of 17 years the husband was again and 
again endeavouring to overcome the dif- 
ficulty of non-consummation and he was 
seeking to persuade and coax his wife 
into having ‘closer intercourse’, . It was 
not a case in which the husband was ac- 
auiescing in his wife’s ‘disability, and 
‘eontentedly leading a married life until 
some incident arose’, but was the case of 
a husband who throughout the 17 years 
of his married life showed himself dis- 
satisfied with the state of affairs which 
had existed. Bucknill L. J, and Cohen 
L, J. agreed that there had been no insin- 
cerity, The husband's appeal was allowed. 


24, The facts in the instant case 
are very much alike, The wife lived with 
the husband for a year or so, Thereafter 
she left. The appellant has been unable 
to obtain the ordinary satisfaction of a 
husband and unable to obtain what he 
wanted above all things—a child. It is to 
be put in the scales on the husband’s side 
that he did not immediately rush to court 
but waited and watched. A desire for an 
issue or a desire to marry another are 
legitimate human desires. The wife had 
given him nothing. If the mere circum- 
stance that there has been delay of eight 
years in this case is sufficient to defeat a 
decree on the ground of delay it seems 
to me that every petition based on a 
charge of nullity would be defeated for 
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in our society husband and wife gene- 
rally wait and take decisions of going to 
court when everything else has been tri- 
ed and failed. It is only when the matri- 
monial lot becomes intolerable that a 
party resorts to Court unlike what ob- 
tains in the west. 


25. In these cases it must not be 
forgotten that where a home is irretriev- 
ably broken and the marriage wrecked 
the suffering should not further be pro- 
tracted by dismissing the petition on the 
ground of delay which would not serve 
the purpose of either party and cannot 
in any way help the parties to set up a 
future home of harmony and peace which 
they could not find in the company of 
each other in the original home, 


26. In Blunt v. Blunt, (1943) 2 All 
ER 76 Viscount Simon L. C. said: 


“To these four considerations I would 
add a fifth of a more general character 
which must indeed be regarded as of 
primary importance, viz, the interest 
of the community at large, to be judged 
by maintaining a true balance between 
respect for the binding sanctity of marri- 
age and the social considerations which 
make it contrary to public policy to in- 
sist on the maintenance of a union which 
has utterly broken down. It is noteworthy 
that in recent years this last considera- 
tion has operated to induce the Court to 
exercise a favourable discretion in many 
instances where in an earlier time a de- 
cree would certainly have been refused.” 


27. These observations were reli- 
ed upon by H, R. Khanna J. in A v. B, 
AIR 1967 Punj 152 and in the Division 
Bench ruling by Chhangani J. in Leela v- 
R. A. Singh, AIR 1963 Raj 178. 


28. The test, therefore, is whether 
the delay is culpable or to put it strongly 
whether it is in the nature of a wrong. 
This is why the modern trend is to exer- 
cise a liberal discretion in cases where 
formerly a decree would have been refus- 
ed on the ground of unnecessary delay 
and this change can be explained on ac- 
count of the changing patterns of social 
behaviour, Clifford v. Clifford (1948-1 
All ER 394) (supra) is an example in 
England, In India Leela v. R. A. Singh 
(AIR 1963 Raj 178) (supra) takes very 
much the same view. The Rajasthan rul- 
ing was followed by H. R. Khanna J, in 
A v. B (AIR 1967 Punj 152) (supra). His 
decision was affirmed on appeal by a Di- 
vision Bench of this court in S v. R, AIR 
1968 Delhi 79. In that case also there was 
a delay of 6 years. There also impotence 
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of the husband was the ground, The 
wife was granted a decree of nullity. The 
Judges said: 

“In considering whether there was 
unnecessary or unreasonable delay in 
seeking the relief, we cannot ignore the 
conditions of the society in which the 
parties lived and traditions of the family 
to which they belong. The Hindu society 
looked with disfavour dissolution of mar- 
riages, It was considered as something 
sinful. It requires courage to face the 
public odium, We can take judicial notice 
of the fact that even today considerable 
sections of the Hindu society look with 
disfavour the idea of dissolving a marri- 
age.” 

29. The Division Bench relied on 
Clifford v. Clifford, (1948) 1 All ER 394 
and Leela v. R. A. Singh, AIR 1963 Raj 
178 (supra). 

30. The courts have refused relief 
to a party where his conduct shows that 
he has approbated the marriage or has 
elected to be bound by the marriage. The 
usual terminology for this bar is ‘insince- 
rity’ although it is a much criticised word 
in its context, “Estoppel’ is also used, as 
are the words ‘unfair’ in reference to the 
parties, ‘unjustly’, and ‘unseemly’ from a 
public point of view. Sometimes it is said 
that it is ‘inequitable’ to grant relief, in 
the sense that it is ‘unjust as between the 
two parties to the suit’, ‘Acquiescence’ in 
the marriage is another phrase employed. 


31. But where the main objection 
of the husband as in this case is to have 
a child it cannot be said that it is an ulte- 
rior motive for getting the marriage an- 
nulled. A desire to escape from an into- 
lerable state of things is not an ulterior 
motive. There is nothing reprehensible 
in the human desire to have a child so 
that the line is not extinct. 

32. It is true that delay had to be 
explained by the petitioner before he 
could be granted relief, The onus of 
proving that delay is inexcusable is on 
the respondent to the petition who seeks 
to get it dismissed. In cases where the 
respondent is ex parte the court may it- 
self take the objection in obvious cases. 
But what seems to have happened in this 
case is that question of delay attracted 
the attention of the learned Judge when 
the was preparing the judgment and not 
earlier. He, therefore, dismissed the peti- 
tion. 

33. Ordinarily I would have re- 
manded the case in the ends of justice. 
But the facts of the case are such that a 
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further delay will inflict more suffering 
on the husband who is already a man of 
46 years of age. He has filed an affidavit 
in this court saying thet he belongs to a 
conservative Hindu family and his pa- 
rents did not favour the idea of going to 
court. 


34. Has the husband disentitled 
himself by his conduct? That there was 
passivity on his part it is true, He waver- 
ed as to the action he would take to as- 
sert his rights after he came to know 
that the wife had a withered womb. But 
he is not guilty of any conduct on his 
part which can be described by any ad- 
jectives such as have been used in Eng- 
lish cases—'‘unjust’ or ‘inequitable’, All 
that can be said is that he was not 
prompt, that he was indolent and inert. 
But it cannot be said that he is disentitl- 
ed from obtaining relief from the courts. 


35. Take the case of the wife, She 
left the husband in 1965. Thereafter she 
never came back, She refused to be me- 
dically treated in spite of the husband's 


efforts, He did everything to build 
a happy home, Must he now 
be condemned to live a life 
of celibacy for ever? The wife suffers 
from a disability and deformity. The 
husband never knew about it before 
marriage, After marriage he has done 


nothing to disentitle himself from getting 
relief. He made no promise with the 
wife that he will always live with her 
even if she has a shrivelled womb. He did 
not raise any hopes in her for which he 
can properly be blamed, There is nothing 
to show that the husband had accepted 
his lot and had decided not to make 
efforts to change it for the better. If he 
waited for some years he did no wrong to 
the wife of which she can justly complain 
to the court. This seems to me a case 
where throughout his married life the 
husband was complaining and showing 
himself dissatisfied with the state of af- 
fairs which existed, In his affidavit the 
husband has said that he did not go to 
court earlier than 1973 as nullity pro- 
ceedings did not appeal to him and his 
parents, But from his conduct it cannot 
be said that he had approbated the mar- 
riage. 

36. Suppose the wife were to be 
present in court. Could she say to the 
court with any show of reason: ‘Pray do 
not grant relief to this man as that will 
be unjust to me’? 

37. In 1973 the husband went to 
Court. He decided to sue for annulment. 
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He was met with the defence of delay. 
It was an undefended case, The Judge 
himself raised the point. That he was en- 
titled to do so is not in doubt. But he 
gave the husband no opportunity to ex- 
plain. 

38. The husband’s explanation is 
that he did not approbate the marriage. 
There is nothing on the record to show 
that he recognised the existence and vali- 
dity of the marriage as to render it most 
inequitable and contrary to public policy 
to make a decree of nullity (See G v. M 
(supra) per Lord Watson). The husband 
made no surrenders, His life, if anything, 
was a test of endurance, When it looked 
as though their lives would continue for 
ever in this manner the husband decid- 
ed to take recaurse to law, Till then he 
remained inactive. But there was no ac- 
quiescence, There was struggle within 


him. He was in the quagmire of indeci-- 


sion. His problem was the eternal human 
problem, 


“To be, or not to be—that is the 
question. Whether ‘tis nobler in the mind 
to suffer. The slings and arrows of out- 
rageous fortune,.Or to take arms against 
a sea of troubles, and by opposing end 
them?” 

Shakespeare—Hamlet 
Act III Scene I. 

39. Tradition of the family and 
custom of the country stood in his way. 
Many people in our country are afraid to 
go to law. They think that a. law suit 
would create a local scandal. They suf- 
fer in silence. One knows in a great many 
cases spouses endure with patient hope 
for many years before taking advantage 
of the right which is now available to 
them, (Crump v. Crump, (1957) 107 LJ 
377 (CA) per Hodson L. J.). 

40. It cannot be said that the hus- 
band has not come to court with clean 
hands. A doctrine of unreasonable delay 
means that a man must come into court 
with clean hands, that he cannot take ad- 
vantage of his own wrong, that he can- 
not rely upon that as a grievance which 
he has voluntarily accepted with his eyes 
open. Put briefly a party is not entitled 
to say to the court: “give me a remedy 
for the grievance I have not felt”, (Bv. B 
(1854) 23 LT (OS) 99). 

41. As was observed by Hodson 
L. J. in Llewellyn v. Llewellyn, (1955) 2 
All ER 110: 

“The Court is not to be used as 4 
place to which people can come for re- 
dress just when it suits them.” 


Vinod Chandra v. Aruna (Rohatgi J.) 
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42, In the same case Denning L. J. 
after observing that the petitioner ‘can- 
not play fast and lose with marriage in 
that way’ extracted the following pas- 
sage from Boulting v. Boulting. (1864) 164 
ER 1302: 

“The petitioner must feel and suffer 
under the wrong of which complaint is 
made, and the Court must be satisfied 
that the remedy is sought as a genuine 
relief from the pressure of that griev- 
ance. Such is the beaten track of the de- 
cisions, It is impossible to tread too faith- 
fully in footsteps so wisely placed.” 

Jackson has summed up the law in 
these words: 

“The mere fact that a long time has 
elapsed between the date of the marriage 
and the date proceedings were commenc- 
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ed is significant but does not of itself 
constitute a bar. Delay may, however, 
make it difficult to prove that the non- 


consummation is due to the physical de- 
fect or otherwise of the other spouse, the 
longer a petitioner puts off the bringing 
of the proceedings, the more inquisitive 
the Court will be, and the more the Court 
will require to be satisfied that he is 
presenting a true case; but, subject to 
this consideration, it is not so much the 
time factor between marriage and 
proceedings that matters as the 
conduct of the parties during that period 
and the explanations for that conduct. 
The petitioner must. it is said, evince im- 
patience under a sense of wrong and a 
reasonable activity in complaint and re- 
dress.” ` 


(The Formation and Annulment of Mar- 
riage (Second Edition) page 343), 

Section 23 of the Act is based on Sec- 
tion 4 of the English Matrimonial Causes 
Act, 1950. But the law in England has not 
stood still. It has marched with the times. 
In Section 13 (1) of the Matrimonial Cau- 
ses Act 1973 the law has now been en- 
acted as follows : 


“13. (1) the Court shall not, in pro- 
ceeding instituted after 31st July 1971, 
grant a decree of nullity on the ground 
that a marriage is voidable if the res- 
pondent satisfies the Court. 


(a) that the petitioner, with know- 
ledge that it was open to him to have the 
marriage avoided, so conducted himself 
in relation to the respondent as to lead 
the respondent reasonably to believe that 
he would not seek to do so; and 

(b) that it would be unjust to the 
respondent to grant the decree.” 
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43. The above provision clearly 
brings out the reason of the rule, Though 
our Act is differently worded the ration- 
ale of the doctrine remains the same. 


44, The question whether in a 
given case, there had been unnecessary 
or improper delay in instituting the pro- 
ceeding has to be decided on its own 
facts. No hard and fast rule can be laid 
down, But it is well to remember the one 
single principle that 

“It is not so much the time factor 
between marriage and proceedings that 
matters as the conduct of the parties 
during that period and the explanation 
for that conduct,” 


45. In the circumstances of the 
case I would hold that there has been no 
unnecessary and improper delay. I would, 
therefore, allow the appeal and grant a 
decree of nullity to the husband. As the 
wife has not appeared there will be no 
order as to costs. 

` Appeal allowed. 
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YOGESHWAR DAYAL. J. 
Gem Plastics Industries, Kanpur, 
Applicants v. Union of India and others, 
Respondents. ; 
I. A. 1003 of 1975 in O, M. P. 72 of 
1975, D/- 5-5-1976. i 


(A) Arbitration Act (1940), S. 41 and 
Sch, 2 and Civil P. C. (1908), Order 39, 
Rules 1 and 2 and S, 151 — Power of 
Court to issue interim injunction pending 
disposal of proceedings under Ss, 32 and 
33 — Nature of relief that may be grant- 
ed — Right of Government to recover or 
adjust its disputed claim for damages 
against pending bills of Contractor ((i) 
Ibid, Ss. 32 and 33; (ii) Contract Act (1872) 
Ss. 73 and 74). 


The Court has power under §, 41 of 
the Act. during the pendency of a peti- 
tion under Ss, 32 and 33, to issue interim 
injunction but such interim injunction 
can only be ‘for the purpose of, and in 
relation to the proceedings’ pending þe- 
fore the Court. 

Where the proceedings pending be- 
fore the Court under Ss. 32 and 33 were 
merely for challenging the existence of a 
particular contract as being non-existent 
while the respondent’s (Government’s) 
contention was that there was a valid 
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contract and since it suffered damage of 
Rs. 75,530 on account of applicant's 
breach, the respondent withheld the en- 
tire amount of recovery against the de~ 
mand for Rs. 75,530 and where on an 
application for ad interim injunction, the 
Court passed an interim order against 
respondent not ‘to recover the sum of 
Rs. 75,530 from the applicant by adjust- 
ing or withholding any payment due on 
account of other supplies made by the 
applicant’. 


Held: the only thing which could be 
said to be the subject-matter of the pre- 
sent petition was the right of the respon- 
dent to recover the amount of damages 
from other pending or future ‘bills of the 
petitioner, whether the respondent non- 
applicants were liable to pay the sums 
due as against other pending or future 


. bills to the petitioner was not the sub- 


ject-matter of dispute in the present pe- 
tition and, therefore, even if it be con- 
strued that the injunction prayed for is 
of a ‘negative content’ it is beyond the 
purpose of the proceedings pending in 
High Court. If an injunction for restrain- 
ing recovery by way of ‘withholding’ 
other pending bills is issued, it virtually 
amounts to a direction to pay the other 
pending bills which are not the subject- 
matter of the present petition under Sec- 
tions 32 and 33 and no direction of the 
kind prayed can be made with respect to 
the other pending bills which are not the 
subject-matter of the present petition. If 
an amount is due to the applicant-con- 
tractor on account of other bills, the pay- 
ment thereof cannot be affected by such 
interlocutory injunction as prayed for. 
The contractor can recover it only by 
proceedings for recovery in appropriate 
forum where it would be decided whe- 
ther the respondent is liable to pay such 
amounts to the contractor or not, 


_ The ad interim order was therefore 
modified and it was ordered that the res- 
pondent non-applicant would be restrain- 
ed from in any manner appropriating/ad- 
justing or recovering the amount of the 
alleged caim of Rs. 75,530 from the other 
pending or future bills of the applicants 
till adjudication of the alleged claim by 
Arbitrator or by other appropriate pro~ 
ceedings before a court or till the deci- 
sion of present proceedings whichever 
was earlier. Case law discussed. AIR 1975 
Delhi 248 (FB) and C. M. 458-W of 1974 
in C. W. 329 of 1974, D/- 27-3-1974 (Delhi), 
Followed; AIR 1974 SC 1265, Explained. 

(Paras 15, 16, 17) 
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Cases Referred: Chronological Paras 
(1976) I. A, 1735 of 1975 in O. M. P. 107 
of 1975, D/- 20-2-1976 (Delhi) 7, 12 
AIR 1975 Delhi 248 (FB) 9 
(1975) Civil Writ Nos. 70 and 72 of 1975, 
D/- 17-2-1975 (Delhi) 7 
(1975) C. M. No. 458-W of 1974 in C, W. 
No. 329 of 1974, D/- 27-3-1974 (Delhi) 
10, 11 
AIR 1974 SC 1265 = 1974 SCD 507 6,8, 
9, 10 
(1974) Civil Writ No. 506-W of 1974, DI. 
7-5-1974 (Dethi) 
(1974) C. M. No. 1293-W of 1974, D/- 6- i 
1974 (Delhi) 10 
AIR 1973 Delhi 253 = 1973 Rajdhani LR 
116 8, 12, 16 
D, C. Singhania with Shiv Khurana, 
for Applicants; B. Dutta with J. L. 
Saxena, for Respondents., 


ORDER :— Gem Plastics- Industries, 
the applicants herein, have filed the pre- 
sent application under Section 41 read 
with Schedule 2 of the Arbitration Act 
and Order 39, Rules 1 and 2 read witk 
Section 151 of the Code of Civil Proce- 
dure for an ad interim injunction against 
the non-applicant respondents restraining 
them from recovering/withholding/appro- 
priating/adjusting and/or in any manner 
giving effect. to their illegal threat con- 
tained in their letter dated March 5, 1975 
and/or enforcing the illegal recovery of 
Rs. 75,530 as contained in their letters, 
in any manner whatsoever. 

2. The application arises in the 
following circumstances: 


The applicants have filed a petition 
under Sections 32 and 33 of the Arbitra- 
tion Act, inter alia, challenging the exist- 
ence or validity of the arbitration agree- 
ment said to be contained in the alleged 
acceptance of tender No, BP-4/2059-J/516/ 
PAOD, dated July 5, 1973 on the ground 
that the said acceptance of tender never 


created a valid binding contract between. 


the parties, It is not necessary to give the 
grounds on which the existence of the 
agreement is ‘being challenged, Suffice 
is to say that.the respondent non-appli- 
cants are claiming Rs. 75,530 from the 
petitioner-applicants for breach of the 
aforesaid acceptance of tender allegedly 
committed by the applicants. 

3. The non-applicant respondents 
are opposing the main petition filed un- 
der Sections 32 and 33 of the Arbitration 
Act and submit that there was a valid 
and binding contract between the parties 
and since they have suffered the alleged 
damage, the paying authority has with- 
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held ‘the entire amount of recovery 
against the demand for Rs. 75,530. It is 
submitted that the action taken to with- 
hold the Government dues is on the basis 
of administrative procedure laid down 
from time to time. . 


4. After the admission of the 
main petition under Sections 32 and 33 
of the Arbitration Act, the present ap- 
plication came up for admission before 
Safeer, J. and the learned Judge while 
admitting the petition and issuing notice 
of the application (I. A. 1003 of 1975) to 
the respondent non-applicants, also pass- 
ed the following ad interim order : 


Mhi Till that date respondents will 
not recover the sum of Rs. 75,000 from 
the applicants by adjusting or withhold- 
ing any payment due on account of other 
supplies made by the applicants.” 

By order dated May 23, 1975. the afore- 
said interim order dated April 23, 1975, 
was directed to remain in force, 


5. After the reply was filed to 
this application, it was submitted by 
counsel for the respondents that the ad 
interim order not to ‘recover the sum of 

from the applicants by......... 
withholding any payment due on account 
of other supplies made by the applicants’ 
virtually amounts to an order to pay the 
sums due on account of the other pend- 
ing bills and such a positive injunction 
cannot be issued in the present proceed- 
ings. 


6. Learned counsel for the appli- 
cants, however, submitted that such an 
order has been granted by this Court in 
numerous cases and is in accord with the 
judgment of the Supreme Court in Union 
of India v.: Air Foam Industries (P:) Ltd., 
AIR 1974 SC 1265 and, therefore. at this 
stage, the order of learned single Judge 
may be made absolute till the disposal of 
the main petition under Sections 32 and 
33 of the Arbitration Act. 


7. It is true that the claim of the 
respondent non-applicants for damages 
alleged by the respondents has not yet 
become a ‘sum due’ from the applicants. 
Though I have normally been passing 
the order in such matters ‘by restraining 
the respondents from appropriating such 
sums from the other pending bills of the 
contracts, learned counsel for the appli~ 
cants submitted that the practice of this 
Court is to order ‘staying recovery of. 
such sums including withholding of any 
payment due to such applicants from the 
other pending bills’, In this . connection, 


32 Delhi [Prs. 7-9] Gem Plastics Industries v. Union of India (Dayal J.) 


the applicants cited before me ad interim 
orders of this Court passed by Jagjit 
Singh and Prithvi Raj, JJ. in Civil Writ 
No. 506-W/1974, dated May 7, 1974 
(Delhi) and by Avadh Behari, J. in Civil 
Writs Nos, 70 and 72 of 1975 dated Febru- 
ary 5. 1975 and February 17, 1975 (Delhi) 
respectively. The learned counsel also 
cited before me the decision of F. S, Gill, 
J. dated February 20, 1976 while deciding 
I. A. 1735 of 1975 in O. M. P., 107 of 1975 
(Delhi) (M/s, Southern Alloy Foundries 
(P.) Ltd. v. Union of India etc.). It was 
pointed out by learned counsel for the 
applicants that the decision of F. S. Gill, 
J, was in a similar application for ad in- 
terim relief during the pendency of simi- 
lar petition under Sections 32 and 33 of 
the Arbitration Act, wherein the learned 
Judge had restrained the respondents 
from ‘appropriating, adjusting, withhold- 
ing or in any other way recovering the 
sum of Rs, 31,071.88 against the demand 
made in the letter dated 4th July, 1975’. 


8. It will be noticed that the 
learned Judges of this Court have been 
passing ad interim orders in view of the 
decision of Avadh Behari J. in M/s. Air 
Foam Industries Pvt. Ltd, v. Union of 
India, AIR 1973 Delhi 253 as confirmed 
in appeal by the Supreme Court in AIR 
1974 SC 1265 (supra). 

9. For purposes of appreciating 
as to what relief may be granted in the 
present case, the best guide is the judg- 
ment of the Supreme Court in the case of 
Union of India v. Air Foam Industries 
(P.) Ltd., AIR 1974 SC 1265 (supra). In 
this case at page 1268 of the report, the 
order of Avadh Behari, J, from which 
the appeal was taken, has been reproduc- 
ed as under:— 

“The learned Judge accordingly by 
an order dated 15th November, 1972, 
allowed both the interim applications and 
issued an interim injunction restraining 
the appellant ‘from effecting recovery of 
the amounts claimed to be due from the 
other pending bills’ of the respondent.” 
While interpreting this order. Bhagwati 
J. speaking for the Supreme Court, ob- 
served at page 1269 of the report, as 
under: — 


“But here the order of interim in- 
junction made by the learned Judge does 
not, expressly or by necessary implica- 
tion, carry any direction to the appellant 
to pay the amounts due to the respondent 
under other contracts. It is not only in 
form but also in substance a negative in- 
junction. It has no positive content. What 
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it does is merely to injunct the appellant 
from recovering, suo motu, the damages 
claimed by it from out of other amounts 
due to the respondent. It does not direct 
that the appellant shall pay such 
amounts to the respondent. The appellant 
can still refuse to pay such amount if it 
thinks it has a valid defence and if the 
appellant does so, the only remedy open 
to the respondent would be to take mea- 
sures in an appropriate forum for reco- 
very of such amount where it would be 
decided whether the appellant is liable 
to pay such amounts to the respondent 
or not, No breach of the order of interim 
injuncion as such would be involved in 
non-payment of such amounts by the 
appellant to the respondent. The only 
thing which the appellant is interdicted 
from doing is to make recovery of its 
claim for damages by appropriating such 
amounts in satisfaction of the claim.” 
The ratio of this decision of the Supreme 
Court came up for consideration before 
a Full Bench of this Court in M/s. Mohan 
Meakin Breweries Ltd. v, Union of India, 
AIR 1975 Delhi 248 and the Full Bench 
observed as under: 


“The ratio of the decision of the Sup- 
reme Court in AIR 1974 SC 1265 is (1) 
that so far as the sums due to the con- 
tractor under other contracts are con- 
cerned, the Union of India can refuse to 
pay such amounts if it thinks that it has 
a valid defence, and if it does so, the only 
remedy open to the contractor would be 
to take measures in an appropriate forum 
for recovery of such amounts where it 
would be decided whether the Union of 
India is liable to pay such amounts to 
the contractor or not, and (2) that Clause 
18 of the terms and conditions of the 
contract applies only where the Union of 
India, as purchaser has a claim against 
the contractor for a sum presently due 
and payable by the contractor, a mere 
claim by the Union of India for damages 
for breach of contract is not a claim for 
a sum presently due and payable, and 
that the Union of India had, therefore, no 
right or authority under Clause 18 to ap- 
propriate the amounts of other pending 
bills of the contractor in or towards sa- 
tisfaction of its claim for damages against 
the contractor. 


cee the Union of India had no right 
under Clause 18 of the terms and condi- 
tions of the Contract to adjust or recover 
the amount claimed by it for breach of 
contract from out of the security amount 
or the other pending or future bills of 
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the petitioner company, and the Union of 
India is to be restrained from in any 
manner adjusting or recovering the 
amount from out of the security amount 
and the pending or future bills of. the 
petitioner company.” : 

It will be noticed that the Full Bench 
_ while interpreting the Supreme 
Court judgment restricted the relief to 
merely restraining ‘from in any manner 
adjusting or recovering the amount from 
out of the security amount and the pend- 
ing or future bills of the petitioner com- 
pany’, No‘relief was granted by means of 
an injunction against making recovery 
by way of ‘withholding’ any payment 
due on account of other bills. 

10. Considerable light is also 
thrown on this aspect of the. matter by 
decision of the Division Bench consisting 
of the Hon’ble the Chief Justice and 
Deshpande J. in Aqeel Ahmed v. The Di- 
rector General of Supplies and Disposals 
in C. M. 458-W/74 in C, W. 329 of 1974 
(Delhi). In this case on a similar applica- 
tion, the Division Bench has passed the 
following order dated March 27, 1974: 


“There shall be injunction restraining 
the respondents, their servants, agents 
and subordinates from in any manner 
withholding, adjusting and/or recovering 
from/out of the pending bills of the pe- 
titioner, the amount of Rs. 53,229, till the 
disposal of the writ petition.” 


Later on an application (C. M. 1293-W/74) 
(Delhi) was filed by the respondent for 
clarifying the aforesaid order dated March 
27, 1974. In this application, it was sub- 
mitted that in view of the aforesaid stay 
order passed by the Division Bench, the 
petitioner herein had applied to the Chief 
Pay & Accounts Officer to release the 
payments due to the petitioner on ac- 
count of the other bills and that this ap- 
plication was meant to seek clarification 
of the stay order dated March 27, 1974. 
When this application came up before the 
same Division Bench, the Division Bench 
passed the following order dated Septem- 
ber 6, 1974: 


“In view of the decision of the Sup- 
reme Court in Union of India v. Raman 
Iron Foundry: (or Union of India v. Air 
Foam Industries (P.) Ltd. not cited in the 
order) AIR 1974 SC 1265, we direct that 
the word ‘withholding’ in the order pass- 
ed by us on March 27, 1974, be deleted, 
C. M. is disposed’ of accordingly.” 

This is a clear instance where the Divi- 
sion Bench of. this Court after consider- 
ing the judgment of the: Supreme. Court 
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` (supra) modified the injunction by delet- 


ing the word ‘withholding’ from the in- 
junction order, as above. ` 

11. Unfortunately, the decision of 
the Full Bench mentioned above was not 
available when the aforesaid orders on 
interlocutory applications were passed 
by Avadh Behari, J. or by the Division 
Bench of Jagjit Singh and Prithvi Raj, 
JJ. It also does not appear from the deci- 
sion, whether such an injunction could 
be issued, was at all canvassed before the 
learned Judges. The decision of the 
Hon'ble the Chief Justice and Deshpande 
J. in Aqeel Ahmed’s case (C. M, No, 458-W 
of 1974 in C. W, No. 329 of 1974, D/- 
6-9-1974 (Delhi)) is a later decision. 


12. The question whether injunc- 
tion by way of withholding the payment 
of other bills could be issued came up 
for consideration before Gill, J. in M/s. 
Southern Alloy Foundries (P.) Ltd. v. 
Union of India ete. (I. A. 1735 of 1975 in 
O, M. P. 107 of 1975) (Delhi) (supra). The 
learned Judge relying upon the decision 
of Avadh Behari, J. in AIR 1973 Delhi 
253 (supra) was pleased to issue injunc~ 
tion by way of withholding the payment 
from other bills of the petitioner. Unfor- 
tunately, the ratio decidendi of the deci- 
sion of the Supreme Court as interpret- 
ed in the aforesaid Full Bench decision of 
this Court or the later decision of the 
Division Bench in Aqeel Ahmed’s case 
was not brought to the notice of the 
learned Judge. 


13. Sitting as a single Judge, I 
am bound by the decision of the Full 
Benċh and the Division Bench as opposed 
to the decision of the learned single 
Judges of this Court. 


14. Learned counsel for the ap- 
Plicant, in this situation, suggested that 
the matter may be referred to larger 
Bench for consideration ‘in view of the 
conflict in the decisions of Avadh Behari 
J. and Gill, J, on the one hand and the 
Full Bench and the Division Bench on 
the other; I am afraid, I ‘cannot agree 
with this submission. The Full Bench and 
the Division Bench judgments came after 
the orders of Avadh Behari, J. whereas 
before Gill, J., unfortunately, the Full 
Bench and the Division Bench decisions 
do not appear to have been cited, 

15. If an injunction for restrain- 
ing recovery by, way of ‘withholding’ 
other pending bills is issued, it virtually 
amounts to a direction to pay the other 
pending bills which are not the subject- 
matter of the present petition under Sec- 
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and no direction of the kind prayed can 
be made with respect to the other pend- 
ing bills which are not the subject-matter 
of, the present petition. 


16. The court has power under 
Section 41 of the Arbitration Act, during 
the pendency of petition under Sections 
32 and 33 of the Arbitration Act, to issue 
interim injunction but such interim in- 
junction can only be ‘for the purpose of. 
and in relation to proceedings’ pending 
before the court. The proceedings pend- 
ing before the court are merely for chal- 
lenging the existence of a particular 
agreement as being non-existent and, 
therefore, the petitioner challenges his 
non-liability to pay any damages for the 
alleged breach thereof. Therefore, the 


only thing which can be said to be the- 


subject-matter of the present petition is 
the right of the respondents to recover 
the amount of damages from other pend- 
ing or future bills of the petitioner, whe- 
ther the respondent non-applicants are 
liable to pay the sums due as against 
other pending or future bills to the peti- 
tioner is not the subject-matter of dis- 
pute in the present petition and, there- 
fore, even if it be construed that the in- 
junction prayed for is of a ‘negative con- 
tent’ it is beyond the purpose of the pro- 
ceedings pending in this Court: Jn the 
decision of Avadh Behari, J. in M/s. Air 
Foam Industries Pvt. Ltd, v. Union of 
India, AIR 1973 Delhi 253 (supra), as 
confirmed in appeal by the Supreme 
Court, the respondents therein were rely- 
ing upon clause 18 of the contract’ for 
their right to recover damages by appro- 
priating ‘any sum then due or which at 
any time thereafter may become due to 
the contractor under the contract’ or un- 
der any other contract. There is no such 
right being urged on behalf of the res- 
pondents, Jf an amount is due to the con- 
tractor on account of other bills, the 
payment thereof cannot be affected by 
such interlocutory injunction as. prayed 
for. The contractor can recover it only 
by proceedings for recovery in appropri- 
ate forum where it would ‘be decided 
{whether the respondents are liable to 
pay such amounts to the contractor or 
not. 


17. In.the result, ad interim order 
of Safeer, J. in the present case, is ac- 
cordingly modified and it is ordered that 
the respondent non-applicants will be 
restrained from in any manner appropri- 
ating/adjusting or recovering the amount 
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of the alleged claim of Rs. 75,530 from 
the other pending or future bills of the 
applicants till adjudication of the alleged 
claim by Arbitrator or by other appro- 
priate proceedings before a court or till 
the decision of O, M. P. 72 of 1975, which- 
ever is earlier. 
` I8. There will be no order as to 
costs. 
Order accordingly. 
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Inder Chand Nayyar, Appellant v. 
Sarvadeshik Arya Pratinidhi Sabha and 
another, Respondents. l 

F. A. O. No. 82 of 1969, D/- 22-4- 
1976." : 

(A) Succession Act (1925), Sections 2 
(c) and 222 — Executor — Who is — 
Probate cannot be granted to any person 
unless and until he has been named an 
executor in the Will. 


Where , there were no words 
contained in the will which ei- 
ther expressly or by necessary im- 
plication entrusted the duty of execution . 
of the will or the letters of administra- 
tion of the estate by the deceased to R 
who was named as the sole beneficiary 
under the will and therefore the legatee, 


Held that R was not appointed exe- 
cutor in the will either expressly or by 
necessary implication and consequently 
probate could not be granted to him. AIR 
1934 All 1053 and AIR 1958 Madh Pra 372, 
Rel, on; AIR 1931 Mad 343 and ATR 1933 
Mad 114 and AIR 1961 Mys 150, Distin- 
guished. (Para 8) 

> (B) Succession Act (1925), Sections 
223 and 236 — Grant of letters of admin- 
istration to association of individuals or a 
body registered under Societies Registra- 
tion Act, not prohibited — It could be 
obtained even in the name of its Presi- 
dent, ATR 1950 All 480; Rel. on; AIR 1948 
Lah 54, Dissented. (Para 12) 

(C) Succession Act (1925), Section 232 
— Order granting probate to R held to be 
illegal by appellate Court — R praying 
for grant of letters of administration — 
Held that-it would be in the interests of 
justice to remand the matter for appro- 
priate action. (Para 10) 


*(From order of C. G. Suri, Dist. J., Delhi, 
D/- 20-1-1969.) 
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R, K. Sharma with Vijay Kishan, for 


Appellant; S, N. Marwaha,’ for Res- 
pondents, 
JUDGMENT:— This first appeal 


from order has been filed under Section 
299 of the Indian Succession Act, 39 of 
1925 (hereinafter referred to as ‘the’ Act’) 
and it is directed against the order of 
Mr. C, G, Suri, District Judge, Delhi, 
dated 20th January. 1969, by which he 
has granted a probate of the will (Ex. 
P-1) to the first respondent, Sarvadeshik 
Arya Priti Nidhi Sabha. The second res- 
pondent is the State, which is not repre- 
sented before me, 


2. The material facts of the case 
are that Chander Wati, deceased, 
. owned a property bearing No, XVII/1550, 
Plot No. 3W/12, West Patel Nagar, New 
Delhi.” She executed a will dated 27th 
April, 1967 (Ex. P-1), which was not re- 
gistered, but was attested by three wit- 
nesses, She died at Delhi on 30th August, 
1967, The contesting respondent applied 
for grant of a probate to the said will. 
On issue of a notice, the appellant be- 
fore me raised objections, He disputed 
the execution of the will and the sound 
disposing mind of the testator. He also 
contended that the property in dispute 
was ancestral and so could not form the 
subject-matter of a bequest by will, On 
the pleadings of the parties, the follow- 
ing issues were framed: 

“1, Whether Smt, Chanderwati Devi 
deceased duly executed the will pro- 
pounded by the petitioner while she was 
of a sound disposing mind? O. P, Peti- 
tioner. 

%™ 2. Whether the property has been 
correctly valued by the petitioner ? O, P. 
Petitioner, 

3. Whether the will is inoperative 

because permission of the Land and Deve- 
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lopment Officer was not taken? O, P. 
Respondent. 


4. Whether the will relates to ances- 
tral property, and if so, what is the 
effect ? O, P, Respondent, 

5. Whether the property has been 
mutated in the name of the respondent 
by the Land and Development Office and 
the Delhi Municipal Corporation and if 
so, what is the effect? O. P. Respondent. 


6. Whether the petition is not in 
proper form or is not properly verified ? 
O, P. Respondent.” 


The court below by the impugned order 
answered issue No, 1 in favour of the 
propounder of the will and held that the 
deceased had duly executed the will in 
dispute while she was in sound disposing 
mind, Issue No. 2 was also answered in 
favour of the propounder of the will, In 
respect of issues Nos. 3, 4 and 5, the 
court returned a finding that in probate 
proceedings the only question for deter- 
mination was the genuineness or other- 
wise of the will while the questions of title 
or authority of the testator to dispose of 
the property by will were not to be decid- 
ed in these proceedings and they had to be 
decided in civil suit and grant of probate 
could not debar the opposite party from 
filing a civil suit to establish his right in a 
Civil Court, In other words, these issues 
were not decided one way or the other. 
So far as issue No. 6 is concerned, the 
court held that the petition had been filed 
in a proper form with due verification. 
Finally, the court ordered grant of the 
probate to the contesting respondent with 
a copy of the will attached with a direc- 
tion to furnish a statement of account of 
the estate within one year. 


3. Feeling aggrieved the appellant 
has challenged the order. Mr, R, K. 
Sharma, counsel for the appellant has 
raised two questions of law, namely, (1) 
in view of Section 222 of the Act, pro- 
bate could not be granted to a person, 
who was not named an executor by the 
will and as such the impugned order is 
illegal and without jurisdiction; and (2) 
the respondent is an association and so 
neither probate nor letters of administra- 
tion can be granted to it. These points had 
not been raised in the Court below or in 
the grounds of appeal in this Court, But 
by my order dated 21st April, 1976, I have 
allowed them to be raised and given an 


opportunity to Mr. Marwaha to meet 
them, 
4, One of the questions raised at 


the bar is that the order of the Court 
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below is without jurisdiction under Sec- 
tion 222 of the Act as by the will the 
testator had not appointed any executor. 
Section 222 of the Act reads as follows; 


“Probate only to appointed execu- 
tor, — (1) Probate shall be granted only 
to an executor appointed by the will. 

(2) The appointment may be express- 
ed or by necessary implication.” 
In-Edward Waston Coleston v. Theresa 
Chetty, AIR 1934 All 1053, and Smt, Su- 
shilabai v. Govind Ganesh, AIR 1958 
Madh Pra 372, it has been held that a pro- 
bate cannot be granted to any person un- 
less and until he has been named an exe- 
cutor in the will. As such it is contended 
that the grant of probate was illegal and 
without jurisdiction. Í 


5. Mr, Marwaha has submitted in 
reply that the executor is defined in clause 
(c) of Section 2 as follows: 


“(c) ‘executor’ means a person to 
whom the execution of the last will of a 
deceased person is, by the testator’s ap- 
pointment, confided.” 
and that in view of the definition of the 
contesting respondent, it must be consi- 
dered to be an executor entitled to the 
grant of probate, 

6. The will (Ex. P-1) which has 
arrived in court in a sealed cover has been 
opened. in the presence of the counsel for 
the parties. The operative portion of the 
will reads as follows: 


- “This building (Immovable Property) 
detailed above which Į am entitled to sell 
or dispose of during my lifetime, I give 
ənd device in trust. The Sarvadeshik 
Arya Pratinidhi Sabha, Daya Nand Bha- 
van, opposite Ram Lila Ground, 5/3, Asaf 
Ali Road, New Delhi-1, 

“The purpose of the Trust, 
after me shall be: 

‘To run an Arya Samaj School which 
inter alia should impart Shudda Vedik 
teachings as preached and practiced by 
Maharishi Daya Nand Sarswati Maharaj 
and named as Chandra Wati Arya School 


(Chandra Wati Arya Pathshala)’ ”., 

There .are no other words or phrases in 
the will to indicate that the execution of 
the will has been confided to the con- 
testing respondent. From the above ex~ 
pressions, I am unable to hold that the 
contesting respondent has been named as 
an executor of the will or that its execu- 
tion has been confided to it. It is true 
that the property had been bequeathed to 
the contesting respondent upon trust for 
the purpose of running Arya Samaj 
School, but that only makes the contest- 


named 


ALR. 


ing respondent a Jegatee under the will. 
The respondent cannot be called an exe- 
cutor. 


7. Mr, Marwaha has cited Viram- 
ma v, Seshamma, AIR 1931 Mad 343, P. 
Rama Naidu v. Rangayya Naidu, AIR 
1933 Mad 114, and Deveeramma v. M. S. 
Nanjappa, AIR 1961 Mys 150. to show how 
an executor may be deemed to have been 
appointed expressly or by necessary im- 
plication, These authorities turn on their 
own facts and do not give any assistance 
in resolving the controversy raised before 
me. In Viramma’s case (AIR 1931 Mad 
343) the alleged will stated that “it is de- 
vised that my nephew is to discharge the 
debts due by me to the world”, and it 
was held that the said nephew was ap- 
pointed an executor of the will by impli- 
cation and that probate should be granted 


to him. In P., Rama Naidu’s case 
(AIR 1933 Mad 114). It Was held 
that an executor who prayed for 
probate prayed in form for something ` 


which could be granted to no one else, 
but the essence of the proceedings was 
that he sought to establish a will, not for 
himself, but as the representative of those 
who took benefits under it, and if he fail- 
ed in his duty, any of those whom he re- 
presented might intervene to carry on the 
proceedings, In Deveeramma’s case (AIR 
1861 Mys 150), the , court held as fol- 
lews: 


“The Courts should always lean 
against regarding a person as having been 
appointed an executor by necessary im- 
plication, An executor by necessary im- 
plication or according to the tenor must 
have the right to receive for the estate 
what is due to it and to pay what is due 
from it, That is the correct test to be 
employed to determine whether a person ` 
is an executor even according to the 
tenor,” 


The facts of that casé show that the will 
contained the following provisions, name- 
ly, “during my lifetime, J shall myself 
conduct the charitable acts and the en- 
tire management of other family affairs, 
which are to be done by me. After my 
death, my family members should , con- 
duct all the affairs under the supervision 
of the Government as stated above and N 
son of my uncle S, shall supervise so that 
everything takes place properly.” On a 
construction of this language, it was held 
that only members of the family of th® 
testator were the persons who were en- 
trusted with the administration and nei- 
ther the Government nor N was entrust- 
ed with such duties as would make them 


‘Ino words 
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executors under the will even by neces- 
sary implication and therefore, N was not 
entitled to the grant of probate. 


8. In the instant case, there ‘are 
contained in the will which 
either expressly or by necessary impli- 
cation entrust the duty of execution of 
the will or the administration of the 
estate of the deceased to the respondent. 
The contesting respondent has been made 
the sole beneficiary and is, therefore, the 
legatee, Even in the application filed in 
th court below, by which the proceedings 
were initiated, it is stated in paragraph 3 
that the contesting respondent was the 
sole beneficiary named under the will. 


1This statement of fact is no doubt true, 
and it is clear that the respondent is nei-. 


ther in fact an executor nor has it ever 
claimed to be the executor of the will. 
As such I hold that the contesting res- 
pondent has not been appointed executor 
in the will in dispute either expressly or 
by necessary implication, Consequently, 
the order for grant of probate to the con- 
testing respondent with the copy of the 
will attached is not sustainable and is set 
aside, 

9. The question next arises for 
consideration is what should be done. 
Under the provision of law, the contesting 
respondent, if it succeeds in proving the 
will, wil] be entitled to the grant of let- 
ters of administration with a copy of the 
will attached under Section 232 of the Act. 
The problem is whether the letters of ad- 
ministration should be granted by this 
Court in exercise of its appellate powers 
or the case should be remanded to the 
Court of first instance. 

10. I have heard the counse] for 
the parties. Mr. Marwaha has very 
seriously contended that the present pro- 
ceedings commenced on 16th December, 
1967 and they relate to the estate of the 
deceased, who died in August, 1967 and 


a long time has elapsed and the technical- 


mistake that had been committed by the 
Court below may be corrected by the ap- 
pellate Court and for this purpose he has 
cited Kamalamna v.. Somasekharappa, 
AIR 1963 Mysore 136, L. Shiv Dayal 
Kapoor v. Union of India, ATR 1963 Punj 
538, Govind M. Asrani v. Jairam Asrani, 
AIR 1963 Mad 456, and Soundaraja Peter 
v, Florance Chellaih, AIR 1975 Mad 194, 
and submits that in the same proceed- 
ings the error may be corrected by this 
Court, Mr, Sharma has, however, opposed 
this course of action. He submits that he 
will be entitled to raise other objections 
to the amendment of the application. 
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Moreover, he submits that he will be de- 
prived of a right of appeal if the matter 
ic decided by this Court at this stage. In 
the circumstances of the case, I consider 
that it will be in the interests of justice 
if the matter is remanded to the Court 
below for appropriate action. 


11. Mr, Sharma has raised another 
point that Sections 223 and 236 of the Act 
prohibit grant of letters of administration 
to any association of individuals, unless 
it is a company which satisfies the condi- 
tions prescribed by rules to be made in 
this behalf. Mr, Sharma has cited Maha- 
shaya Krishna v. Mt. Maya Devi, 
AIR 1948 Lah 54, This authority was 
considered by the High Court of Allaha- 
bad in a Division Bench, Ganga Sahai v. 
In Bena- 
res Hindu University v. Gauri Dutt Joshi, 
AIR 1950 All 196, also the view taken 
was that the aforesaid statutory provisions 
do not prohibit the grant of probate or 
ee of administration to corporate bo- 

ies, 


12. I have considered the matter 
and am in agreement with the view of the 
High Court of Allahabad in Ganga Sahai’s 
case AIR 1950 All 480. This was a case 
of Arya Prati Nidhi Sabha and it was 
held that letters of administration could 
be granted to such a body which was re- 
gistered under the Societies Registration 
Act, With greatest respect, I am not able 
to agree with the view taken by the 
High Court of Lahore in Mahashaya 
Krishna’s case (AIR 1948 Lah 54), As a 
last resort it will still be open to the con- 
testing respondent to obtain letters of 
administration under Section 232 of the 
Act in the name of its President through 
whom the society is entitled to sue and 
this will meet the technical objection 
raised by the appellant, I, therefore, repel 
the contention of the appellant, 


13. I am, however, not expressing 
any opinion on the appreciation of evi- 
dence or the merits of -the case with re- 
gard to the genuineness or otherwise of 
the will, These will be decided by the 
court below afresh according to law. The 
appeal is consequently allowed, The case 
is remanded to the learned District Judge, 
who will keep it on his file and decide 
the matter afresh, He will consider the 
application of the contesting respondent 
for amendment of the main petition 
sympathetically in accordance with law 
and will decide the case according to law. 
The decision of the court below on issues 
3, 4 and 5 is not disturbed,- No opinion 
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is expressed on the answer given by the 
court below on issue No. 1, Since this is 
an old matter, the learned District Judge 
will decide it as quickly as possible. Costs 
of this appeal will abide by the result of 
the proceedings in the court below, 


14, The parties are directed to ap- 
pear before the learned District Judge on 
lith May, 1976, for further proceedings. 


15.. The original will be put in the 
sealed cover and returned along with the 
record, The court will also call upon the 
respondent propounder to file two photo- 
stat copies of the will and place them on 
the record for ready reference, while the 
will may remain in the sealed cover, un- 
lesg otherwise needed, 

Appeal allowed. 
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Union of India, Appellant v. Kundan, 
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R. F. A. No, 136 of 1967 and C. M, 117 
and 118 of 1976, D/- 28-5-1976, 


(A) Limitation Act (1963), Section 5 
— Condonation of delay — Sufficient 
cause — Expression not to be liberally 
construed merely because party in de- 
fault is Government — Where party 
is negligent the application must be dis- 
missed — Held on facts that after 
obtaining the knowledge about death of 
the respondent, there was no explanation 
for delay of 11 days which were lost in 
putting up the file, AIR 1964 SC 215, Foll.; 
ILR (1972) 1 Delhi 200, RFA No. 67 of 
1971, D/- 14-7-1972 (Delhi) and AIR 1965 
SC 1794, Rel. on. (Paras 21, 22 & 23) 

(B) Civil P, C. (1908), O. 22, Rr. 4 and 
9 — Abatement of appeal — Application 
for substitution may in substance be 
treated as an application for setting aside 
abatement, AIR 1971 Punj and Har 243 
and AIR 1924 Mad 713 and AIR 1930 Cal 
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C. K. Mahajan, for Appellant; Rishi- 
kesh, for Respondent. 

AVADH BEHARI ROHATGI, J.:— 
On June 15, 1967, the Union of India filed 
an appeal in this court against the order 
of the Additional District Judge, Delhi, 
dated March 4, 1967, whereby he had en- 
hanced compensation by a sum of Rupees 
4,230/- awarded in favour of one Kundan 
by the Land Acquisition Collector, 

2. In the appeal of the Union of 
India the sole respondent was Kundan. 
He died on July 27, 1971, leaving behind 
two sons and a daughter. 

3. The appellant Union of India 
did not take steps to bring the legal re- 
presentatives of the deceased respondent 
on record of the appeal, The appeal 
abated, 

4. On July 22, 1972, one of the sons 
of the deceased respondent, namely, Surat 
Singh made an application under Order 
22, Rule 4 (3), Code of Civil Procedure, 
praying that the appeal of the Union of 
India had abated and the same be, there- 
fore, dismissed with costs. This applica- 
tion was put up before the Registrar. On 
August 9, 1972, he ordered that notice of 
the application should go to the Union of 
India. It appears that Surat Singh did 
not pay process-fee and notice could not 
issue, On September 6, 1972, the coun- 
gistrar that he did not want to press his 
sel for Surat Singh stated before the Re- 
application as it was for the Union of 
India to take steps for setting aside the 
abatement, The Registrar dismissed the 
application on September 6, 1972, 


5. Nothing happened till Decem- 
ber 19, 1975. As the Union of India did 
not take steps to set aside the abatement 
the office fixed the appeal before the 
court for orders.on abatement. The appeal 
appeared in the list of December 19, 1975, 
Mr, Harish Chandra standing Government 
apprised of 
the fact of death of the respondent on 
July 27, 1971. At counsel’s request the 


appeal was adjourned to February 6, 
1976, ; 

6. On January 23, 1976, the ap- 
pellant made two applications. One 


(C. M, 117 of 1976) was under Order 22, 
Rules 4 and 9 and Section 151, Code of 
Civil Procedure; for bringing the two 
sons and daughter of Kundan deceased on 
the record, The other (C. M. 118 of 1976) 
was under Section 5 of the Limitation Act 
for condonation of delay. By this order 
we proposse to decide those two applica- 
tions, 
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7. The question for decision is 
whether abatement should be set aside 
and the legal representatives be allowed 
to be brought on the reçord after a delay 
of four years or so, 


8. To return to the facts, Kundan, 
the sole respondent, died on July 27, 
1971, His son Surat Singh made an ap- 
plication on July 22, 1972 which was dis- 
missed as withdrawn on September 6, 
1972. The case was fixed before the court 
on December 19, 1975, for orders on 
abatement, Mr. Harish Chandra appear- 
ed, He sought an adjournment, 


9. The Land Acquisition Collector 
has made three affidavits, two dated Janu- 
ary 23, 1976 and the third dated May 12, 
1976, in support of the applications, In 
these affidavits delay has been sought to 
be explained. It has been said that the 
Union of India did not come to know of 
the death of Kundan till December 19, 
1975, when Mr, Harish Chandra informed 
the Ministry of Law on telephone about 
what had happened in court on that day. 
Mr, Harish Chandra was not the counsel 
in the appeal, Mr, C, K. Mahajan was 
the counsel engaged by the Union of 
India in the appeal. Mr, Mahajan’s name 
did not appear in the list, Mr. Harish 
Chandra’s name was shown in the list. 
Mr. Harish Chandra appeared in court on 
December 19, 1975. He was told that 
Kundan had died as far back as July 27, 
1971, He informed the Ministry of Law 
on that very day on telephone, as is stat- 
ed ir the affidavit. 

10. The Ministry of Law, litiga- 
tion (HC) Section, wrote a letter to the 
Government pleader conducting the case 
on December 19, 1975, which was receiv- 
ed by Mr, Mahajan on January 5, 1976, on 
his return from winter-break, The coun- 

‘sel inspected the court file on January 6, 
1976 and came to know that the sole res- 
pondent had died and his son Surat Singh 
had moved an application on July 22, 
1972, which was dismissed on September 
6, 1972, as withdrawn. 


1i. The Land Acquisition Collec- 
tor in his affidavit dated May 12, 1976, 


“The counsel sent a note dated Janu- 
ary 7, 1976 to the Land Acquisition De- 
partment through the Ministry of Law, 
Litigation (HC) Section which was receiv- 
ed by the Land Acquisition Collector on 
January 19, 1976, asking them to verify. 
the date of death as well as to furnish 
the particulars of the legal representa- 
. tives, if any.” 
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_ l2. We will not stop here to com- 
ment. It is enough to say that the hand- 
ling of the case by the Government does 
not show dispatch after the receipt of the 
counsel’s note of January 7, 1976, because 
it took 12 days before the information 
reached the Land Acquisition Depart- 
ment, 


13. What follows 
the case, 
say: 

“The appellant department was also 
informed by the Ministry of Law, Liti- 
gation (HC) Section vide letter dated 
27-12-1975 of the proceedings in court on 
19-12-1975, which was received by them 
on 3-1-1976, The letter was received by 
the Litigation Clerk on 5-1-1976. He put 
up the file before the L, A. Ç. on 14-1- 
1976 who ordered the Naib Tehsildar 
(Litigation) to contact the counsel on the 
same date. The file was sent to the Naib 
Tahsildar (Litigation) on 15-1-1976. He 
marked it to the Kgo, on 16-1-1976. As 
the High Court was closed on 17-1-1976 
and 18-1-1976 (being Saturday and Sun- 
day) the Kgo, from the department con- 
tacted the counsel on 19-1-1976 and he 
was informed that the sole respondent 
had died. The official was asked to as- 
certain and verify the date of death of 
the respondent and furnish the particu- 
lars of the L, R’s.”- 


14. The Patwari was deputed on 
January 20, 1976 to conduct enquiries re- 
garding the date of death and the name 
of the legal representatives. On January 
21, 1976, Patwari found out the necessary 
information and passed it on to the coun- 
sel. The counsel drafted the application 
and affidavit on January 22, 1976 and the 
same were filed in court on January 23, 


is decisive of 
Now the affidavit goes on to 


1976. This is the entire explanation re- 
garding the period after December 19, 
1975. 


15. As regards the period inter- 
vening the date of death, ie, July 27, 
1971 and December 19, 1975, the Collec- 
tor hag said that during this time he had 
no reason to believe that the respondent 
had died and the fact of respondent’s 
death came to the knowledge of the ap- 
pellant only on December 19, 1975 and 
not before. Taking it to be so what has 
to be seen ig whether delay after Decem- 
ae 19, 1975, has been properly explain- 
ed, 

16. From the above re’sume’ of 
events one thing is clear, The Land Ac- 
quisition Department received the infor- 
mation of the court proceedings of De- 
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cember 19, 1975, by a letter dated De- 
cember 27, 1975, of the Ministry of Law 
which was received by the Collector’s 
department on January 3, 1976. This let- 
ter reached the litigation clerk on January 
5, 1976. But he put up the file before 
the Collector not earlier than January 14, 
1976. .Why this delay in putting up the 
file? The matter did not brook delay. 
Then the Kanungo from the department 
contacted the counsel on January 19, 1976 
and not earlier though he was asked to do 
so’.on January 16, 1976. This could not 
be done, the affidavit says, as the High 
Court was closed on January 17, 1976 and 
January 18, 1976, being Saturday and 
Sunday, But the High Court office is not 
closed on Saturday, 


17. The main thing to be noticed 
is that admittedly the Land Acquisition 
Department got the information of the 
death of the respondent on January 3, 
1976, But no action was taken till Janu- 
ary 14, 1976, when the file was put up 
before the Collector. There is no satisfac- 
tory explanation of this delay of 11 days. 
It has to be throughout borne in mind 
that from the inspection of the file the 
appellant had come to know that Kundan 
had died on July 27, 1971, and that Surat 
Singh was one of his sons, The death 
certificate of Kundan was filed with the 
application, With this information ready 
at hand why should the appellant take so 
much time to move. the court for setting 
aside the abatement ? 


18. In two recent decisions of this 
court this question has been considered. 
These are Union of India v. Rameshwar 
Nath, ILR (1972) 1 Delhi 200 and Union 
of India v. Dharam Singh, R. F, A. 67 of 
1971, decided on July 14, 1972 (Delhi). 
To both these Division Bench rulings one 
of us (T. V. R. Tatachari, C. J.) was a 
party. It was held that each day’s delay 
has to be explained by giving reasons 
therefor, On the facts of those cases the 
conclusion was that the Union of India 
had failed in proving to the Court that 
there was sufficient cause entitling them 
to set aside the abatement of the appeal. 


19. In Rameshwar Nath’s case 
GLR (1972) 1 Delhi 200) the bench re- 
lied on Union of India v, Ram Charan, 
(1964) 3 SCR 467 = (AIR 1964 SC 215) 
where the Supreme Court said: 


“the expression ‘sufficient cause’ is 
not to be liberally construed either be- 


cause the party in default was the Gev-- 


_ ernment or because the ‘question arose in 
‘connection with the impleading of the 
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legal representatives of the deceased: res- 
pondent. The court should not readily 
accept whatever is alleged to explain 
away the default, The delay in making 
the application should not be for reasons 
which indicate the negligence of the party 
making the application in not taking cer- 
tain steps which he could have and should 
have taken. The court has to be satisfied 
that there were certain valid reasons for 
the applicant not knowing the death with- 
in a reasonable time, The bare statement 
of the applicant is not enough.” 

20. In Union of India v, Ram 
Charan, (AIR 1964 SC 215) (supra) the 
Supreme Court had laid down certain 
guidelines for determining what is ‘suffi- 
cient cause’ for the purpose of Rule 9 of 
Order 22, It was observed that it would 
be futile to lay down precisely as to what 
considerations would constitute sufficient 
cause within the meaning of the rule but 
that it can be said that delay should not 
be for reasons which indicate negligence 
on the part of the party in not taking the 
necessary steps which he could have and 
should have taken, and that what would 
be such necessary steps would depend on 
the facts and circumstances of the parti- 
cular case. 


21. Take it for the sake of argu- 
ment that the appellant had no reason to 


‘know about the death of the deceased res- 


pondent prior to December 19, 1975, as 
alleged by them, The question is whe- 
ther after having the knowledge they 
took steps diligently and promptly so as] 
to entitle them to say that there is suffi-; 
cient cause for them to exclude the period: 
upto January 21, 1976, when they fur- 
nished the particulars to their counsel in 
the appeal. On the whole we are not 





- satisfied that each day’s delay has been 


explained particularly because there is no 
explanation for the days from January 3, 
1976 to January 14, 1976, which were Jost 
in putting up the file, This is apart from 
the delay caused by the information to 
travel from the Ministry of Law to the 
Collector between December 19, fe to 


January 3, 1976. 


22. The counsel did his duty. He 
informed the Government at once, on De- 
cember 19, 1975 itself. It was now for the 
Land Acquisition Department tọ take 
steps expeditiously, Nothing appears to 
have been done from January 3, 1976 to 
January 14, 1976. Here we cannot dismiss 
the matter of delay lightheartedly, Where 
the party is guilty of negligence his ap- 
rg must be dismissed (See Rangu- 
bai ‘Sunderabai,” AIR 1965 SC 1794 
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(1795, 1796)), It is for the applicant to 
prove absence of want of care and negli- 
gence on his part. 


23. We are not oblivious of the 
fact that the appellant is the Union of 
India. But as the Supreme Court has 
said the expression ‘sufficient cause’ is not 
to be liberally construed because the 
party in default was the Government. 


24, Counsel for the respondent 
has argued that the appellant has not 
made any application for setting aside the 
abatement under Order 22, Rule 9 (2), 
Code of Civil Procedure, This, he says, 
is a fatal flaw, That there ought to have 
been a proper application for setting aside 
the abatement cannot be doubted. But an 
application for substitution may, in sub- 
stance, be treated as an application to set 
aside the abatement (See Bachan Ram v. 
Gram Panchayat, AIR 1971 Punj and Har 
243 (244)). But that should not be done 
when the merits of the case are against 
the petitioner (see Seshamma v. Yeeranki 
Peda Venkata Rao, AIR 1924 Mad 713 and 
Janakinath v, Nirodbaran Ray, AIR 1930 
Cal 422 (424) (DB)). 


25. For these 
dismiss C. Ms, 117 and 118 of 
make no order as to costs, 

° R. F. A. 136 of 1967: 

26. The appeal is dismissed as 
having abated. No costs. 

T. V, R. TATACHARI, C. J.:-— I agree. 
Applications dismissed. 


reasons we would 
1976 but 
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M/s. Anglo-Dutch Paint, Colour and 
Varnish Works Pvt, Ltd., Plaintiff v. M/s. 
India Trading House, Defendant, 

I. A. No, 58 of 1976 in Suit No. 29 of 
1976, D/- 8-4-1976, 


(A) Copyright Act (1957), Sections 2 
(c) (iii), 2 (m) (i), 14 (1) and (2), 51 and 
55 — Tests for comparing the Marks stat- 
ed — On facts held that the defendant’s 
device was a case of ‘passing off’ — Relief 
of interim injunction pending decision in 
suit for permanent injunction granted. 
(Trade and Merchandise Marks Act (1958), 
Sections 2 (j) and 29), 


The following are the tests for com- 
paring the genuine and the infringing 
marks: (1) The Court should decide if on 
first impression the two marks are so 
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similar as likely to cause confusion or de- 
ceit, (2) which question should be decid- 
ed from the point of view of a man ol 
average intelligence having imperfect re- 
collection, (3) if their overall visual anc 
phonetic similarity is likely to deceive o1 
confuse such a man that he may mistake 
the goods of the defendant for those o: 
the Plaintiff and (4) as to who are the 
persons likely to be deceived and as tc 
what rules should govern the comparisor 
in deciding the existence of resemblance 
In the instant case the plaintiff, a copy. 
right holder, and the defendant wer 
manufacturers of Zine Paint. Except foi 
the phonetic difference between the nume- 
rals ‘1001’ used by the Plaintiff and ‘9001 
used by the Defendant, the entire get-up 
the combination of colours, words “Supe 
White” on top and “Zinc Paint” on the 
bottom in the white circle with grey let- 
tering superimposed on violet backgrounc 
appeared absolutely copied. The com 


-modity was such that it was likely to bt 


purchased by customers from all strat: 
of society including the petty “Karkhan- 
dars”, The defendant who started using 
his mark from three months before the 
filing of the suit, compared to the plain- 
tiff using it under registered copyrigh 
for nearly one year, had no explanatior 
to offer how he came to choose the get-u; 
similar to the one of the Plaintiff: 


Held that. this was a classic case o 
passing off. Since, prima facie, ‘infringe- 
ment was made out the Plaintiff was en- 
titled to interim injunction against the 
defendant under Section 55 of the Act 
Balance of convenience was also in favow 
of the Plaintiff since the defendant hac 
started making use. of the Plaintiff's mark 
only since three months prior to the ac- 
tion, ATR 1960 SC 142 and AIR 1963 SC 
449 and 1969 Delhi LT 469, Fol. | 

(Paras 7 to 9, 14 and 16 

(B) Trade and Merchandise Mark: 
Act (1958), Sections 2 (j) and 29 — Trade 
mark in combination of colours possible. 
(Copyright Act (1957), Section 14). 


The definition of ‘mark’ under Sec- 
tion 2 (j) not being exhaustive, althougt 
trade mark on an individual colour may 
not be possible, one based on combinatior 
of colours can exist. -In the instant case 
the combination of violet background and 
a large circle with white background and 
grey lettering was held to be distinct com- 
bination of colours and this could be ac- 
quired as a trade mark for one’s contain- 
ers, (1974) R. P. C., 91 at pages 95, 9€ 
and 99 and (1972) R.-P. C, 1 at page 20, 
Foll. i (Para 10) 
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(C) Copyright Act (1957), Section 48 
— Certified copy of the entries in the 
Copyright Register with seal of that office 
are prima facie evidence of the particu- 


lars entered in the Register, (Para 14) 
Cases Referred: Chronological Paras 
1974 RPC 91 11 
1972 RPC 1 ll 
1969 Delhi LT 469 16 


AIR 1963 SC 449 = (1963) 2 SCR 484 8 
AIR 1960 SC 142 = (1960) 1 SCR 968 8 


N, K. Anand, for Plaintiff; J. R, Goel, 
for Defendant. 


ORDER:— This is an application on 
behalf of the plaintiff for restraining the 
defendant-respondent, its servants, agents 
and representatives from manufacturing, 
selling, offering for sale or otherwise 
dealing in white zinc paint under the con- 
tainers bearing the numeral 9001, having 
_ the get-up-layout, arrangement, and the 
colour combination violet, grey and white 
as those of -the applicant’s containers 
bearing numeral 1001 and from passing 
off goods as those of the applicant in any 
manner, 


2. The application has been filed 


in a suit for permanent injunction on- the - 


basis of infringement of copyright, as well 
ag passing off. 

3. The case of the plaintiff-appli- 
cant is that the plaintiff. is one of the 
leading manufacturers and seller of supe- 
rior white zine paint well known and 
highly demanded under trade mark 1001. 
The salient features of the plaintiff's trade 
mark are the numeral 1001. appearing in 
bold type in grey lettering on a white 
circle along with the expression “SUPE- 
RIOR WHITE” on top and ‘ZINC PAINT’ 
on the bottom in the circle. The white cir- 
cle with its grey lettering is super-impos- 
ed on violet background with white paral- 
lelogram shapes on top and base borders. 
On the white parallelograms, again, the 
numeral 1001 appears in grey lettering. 
The trading style of the plaintiff appears 
on one side on a white circle while on the 
other side it appears in grey lettering. It 
ig further alleged that the get-up-layout, 
arrangement and violet, grey and white 
colour combination of the plaintifi’s con- 
tainer are unique and distinctive repre- 
sented in a special manner. It is the fur- 
ther case of the applicant that his supe- 
rior white zine paint in the containers 
- described above has gained wide reputa- 
tion so much so that the said goods bear- 
ing any such or similar mark are liable 
to be treated as those of the plaintiff or 
as connected with the plaintiff in some 
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manner or the other. It is further alleg- 
ed that the applicant’s sale of goods under 
the mark described above from the com- 
mencement of the use of the aforemen- 
tioned containers till date runs to the 
tune of rupees thirty lacs, It is also al- 
leged that the applicant’s artistic design 
on the containers is registered under 
number: A-13952/75 under Copyright Act, 
1957, and is in use for the past nearly 
one year, 


4, It is also alleged in the appli- 
cation by the applicant that the respon- 
dent is trading under the name and style 
of M/s. India Trading House and the res- 
pondent has very recently adopted iden- 
tical containers in respect of its white 
paint. The containers of the respondent, it 
is alleged, depicts numeral 9001 ‘appearing 
in bold type in grey lettering on a white 
circle along with the expression ‘SUPE- 
RIOR WHITE’ on top ahd ‘ZINC PAINT’ 
on the bottom in the circle. The white 
circle with its grey lettering is super-im- 
posed on violet background with white 
triangular shapes on top and base borders. 
On the white triangles, again, the nume- 
tal 9001 appears in grey lettering. The 
get-up, layout, arrangement and violet 
grey and white colour combination ad- 
opted by the respondent are in order to, 
cause confusion and deception in the mind 
of the trade, and the’ public and in order 
to pass off white zine paint as the genuine 
product of the applicant. It was averred 
that the respondent has deliberately imi- 
tated the mark belonging to the applicant. 
The similarity between the respondent’s 
mark as compared to the applicant’s mark 
is not a matter of chance but is with deli- 
berate intention on the part of the defen- 
dant to deceive the. ultimate purchasers 
and by said deception to earn profits to 
which the defendant-respondent is not 
entitled, The intention of the respondent 
is apparent from the close similarity of 


_ the containers as compared with that of 


the plaintiff-applicant and also from 
the fact that the respondent des- 
cribed itself as registered. The 
use of expression ‘Regd.’ it is 


alleged, is fraudulent ag no such mark of 
the respondent is registered under the 
Trade and Merchandise. Marks Act, 1958. 
It is further averred by the applicant 
that the item in dispute is purchased in 
large quantities by painters, ‘mistries’ and 
‘karkhandars’ who are unwary class of 
purchasers and who apart from the brand 
depend upon the colour scheme, get-up 
and layout of the containers in order to 
identify and recognise the products 
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which they purchase. Therefore, it ig a 
clear case of passing off. The. applicant 
is alleged to have been suffering loss in 
business as well as loss in reputation in 
trade, It was also pleaded that the pro- 
duct of the applicant under the mark des- 
cribed above is old and established and 
in comparison the infringing product is 
of recent origin, 

5, In the written statement filed 
in the suit, the description of the plain- 
tiffs mark was not denied, The get-up, 
layout and arrangement of colours was 
denied as unique or distinctive or that 
the mark is distinctive in a special man- 
ner, It was submitted that the containers 
with the description given by the plain- 
tiff-applicant in its application has come 
in the market about a-year back, The 
quantum of sales was denied for want of 
knowledge, It was further submitted that 
the sale of defendant’s product in the 
present containers has been about 70 con- 
tainers only during the last three months 
of their use. It was also pleaded that 
the size and colour shade of the defen- 
dant’s container is different as compared 
to that of the plaintiff, It was pleaded 
that the defendant’s container has its 
lion brand and a monogram and trade 
style description entirely distinct and 
different and the plaintiff’s container does 
not have any such brand or monogram or 
trade style description, It was submitted 
that the main thing in the plaintifi’s mark: 
was the number: 1001 whereas it is 9001 
so far as defendant-respondent’s product 
is concerned. It was also submitted that 
the artistic design has not been registered 
under the Copyright Act, 1957. 

6. The plaintiff has placed on re- 
cord his own container as well as the con- 
tainer of the defendant and has also plac- 
ed on record a photostat copy of the 
Copyright Certificate dated September 18, 
1975, 

7. As stated earlier, the essential 
features of the plaintiff’s trade mark, as 
mentioned in paragraph 2 of the plaint, 
have not even been denied by the defen- 
dant in the corresponding paragraph 2 of 
the written statement though the case of 
the defendant is that the get-up, layout, 
arrangement and colour scheme is not 
distinctive. The fact remains that the 
plaintifi’s goods i.e., superior white zinc 
in the containers as filed in court have 
been on sale for more than a year and it 
is only three months before the filing of 
the written statement that the defendant’s 
goods in the impugned containers have 
been brought in the market, The dist- 
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inctive features of the container of the 
plaintiff are:— 

(i) a large circle with the numeral 
1001 appearing in grey on white back- 
ground, 

(ii) this large circle ig super-imposed 
on white background, , 

Gii) the top and bottom figures in 
grey on white portions and 

(iv) on the back-side the trading 
style in the white circle with grey let- 
tering and a small monogram in the 
centre. A 
The container of the defendant, to the 
eye, is practically identical to that of the 
plaintiff except for the difference that in- 
stead of the numeral 1001, the defendant 
has adopted the numeral 9001. The other 
difference is that instead of there being 
parallelogram on the top and bottom there 
are triangles in the same colour-scheme. 
On the backside also, the monogram is 
different but the entire get-up is similar. 
Neither in the written statement nor in 
the reply to the application for interim 


“relief or at the Bar was any justification 


or explanation offered on behalf of the 
defendant as to how they hit upon the 
get-up and colour scheme of the plain- 
tiffs containers. 


8. Regarding the principles to be 
borne in mind in such a case, the ques- 
tion is practically settled in the two deci- 
sions of the Supreme Court: (1) Corn 
Products Refining Co, v. Shangrila Food 
Products Ltd., AIR 1960 SC 142 and (2) 
Amritdhara Pharmacy v, Satya Deo 
Gupta, AIR 1963 SC 449, The tests laid 
down for comparing the two marks are: 

(i) The question whether the two 
marks are so similar as likely to cause 
confusion or deceive is one of first im- 
pression. It is for the court to decide 
this question. 


(ii) The question has to be approach- 
ed by applying the doctrine of fading 
memory ie., from the point of view of a 
man of average intelligence having im- 
perfect recollection, 

(iii) Whether the overall visual and 
phonetic similarity of the two marks is 
likely to deceive such a man or cause con- 
fusion that he may make mistake the 
goods of the defendant for those of the 
plaintiff: 

(iv) The other questions which arise 
are: 

(i) who are the persons who are like- 
ly to be deceived and (ii) what rules of 
comparison are to be adopted in judging 
whether such resemblance exists, 
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9. Having noticed the principles 
which have to be borne in mind, the ap- 
plication thereof is not difficult in the 
present case. It is true that there is a 
phonetic difference between the numerals 
1001’ and ‘9001’ but taking into account 
the entire get-up, the combination of 
colours it will be. noted that the essential 
features of plaintiff's containers have been 
absolutely copied, The entire scheme of 
the containers is also the same. There is 
a common large circle with the same 
colour-scheme and with the same back- 
ground, There is the same description of 
Superior White on top and Zinc paint on 
the bottom in the circle, Again, the white 
circle with grey lettering is identically 
super-imposed on violet background, The 
only difference is that instead of white 
parallelogram shapes on top and base 
borders there are white triangles and on 
the white parallelograms instead of 
numeral] ‘1001’ in grey lettering, the nu- 
meral on the defendant’s container is 
‘9001’ but the overall effect is just the 
same, The commodity is such that it is 
likely to be purchased by customers from 
all strata of Society including the petty 
‘karkhandars’ and contractors. 

10. It was argued by Shri J. R. 
Goel on behalf of the defendant that 
there is nothing distinctive in the colour 
combination of the plaintiff's container 
and the plaintiff could not have a trade- 
mark in colour combination, I am afraid 
I cannot agree with this submission, The 
colour combination is not descriptive but 
is distinctive. The definition of the ‘mark’ 
as contained in clause (j) of Section 2 of 
the Trade and Merchandise Marks Act, 
1958, is not exhaustive and the definition 
is such that there is practically no limit 
to the combination of various types of 
marks. A dealer can therefore, have a 
trade-mark in combination of colours 
though not on an individual colour, In 
the present case, the combination of 
violet background and a large circle with 
white background and grey lettering is 
distinct combination of colours and there 
is no legal bar to a person acquiring a 
trade-mark in such combination of colours 
for his containers. 

11. As to the extent and scope of 
the word “mark” as defined in Section 
2 (j) of the Trade and Merchandise Marks 
Act, 1958, the observations of Graham, J., 
in Smith, Kline and French Laboratories 
Applications, (1974) R, P. C. 91 at page 95 
may be seen: 

“The upshot of all these cases is to 
my mind to establish that a scheme of 
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colouring applied to goods may be a mark 
within the definition in Section 68. That 
definition, as was pointed out in contrast 
to other definitions in the Act, starts with 
“includes” showing that the 
definition is purposely not limited to the 
precise words which follow. The com- 
bination of colour giving a speckled effect 
in the present case is, in my judgment, 
no less a mark than the red lines in Red- 
daway’s hose case or the “heading” in the 
in the winter-bottcm 
tracing cloth case, It is of course exactly 
paralle] to the get-up in the Hoffmann- 
La Roche Chlordiazepoxide case.” 

Again, in the later part of the judg- 
ment on page 96, the learned Judge goes 
on to observe: ; 

“The truth of the matter is I think 
as follows. In some cases the colour is an 
essential part of the article as an- article 
whilst in others it is something which is 
not essential and has been added for some 
other reason, It has been added so as 
to denote the origin of the goods, and the 
evidence shows that in practice it does 
so, it can properly be said that it is being 
used as a mark in the trade mark sense. 
The answer is no doubt one of degree and 
will depend on the evidence. It would be 
highly unlikely that colour in a lipstick 
could ever become distinctive of one 
manufacturer because in such a case 
colour ‘is non-essential element in and 
part of the article itself. It is for that 
reason that the customer buys it. Colour. 
in a passenger motor car would normally 
be in a similar but not so conclusive a 
position, but I see:no reason why a trader, 
as some do, should not paint his delivery 
vans or racing cars, in specific distinct 
colours to indicate the origin of the car 
or of the goods it normally carries as 
emanating from him, With drugs, on the 
other hand, the position is the opposite of 
the lipstick. Colour is of no importance 
to the article as a drug and it may. if 
sufficiently distinctive, be an exceedingly 
effective indication of origin. It was so 
in the Hoffmann-La Roche Chlordiazepo- 
xide case (1972) R. P, C. 1. As has been 
said the less descriptive a trade mark is, 
the easier it is for it to be distinctive.” 
Later on, at page 99 of the same judg- 
ment it was observed by Graham, J., as 
under:— 

“I cannot see why other 
turers should want to adopt the appli- 
cants’ colour arrangements here except 
for the improper motive of trying to be- 
nefit from the latter’s established good- 
will”, 


manufac- 
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In this judgment, Graham, J., relied on 
the observations of Harman Lord Justice 
. in the Court of Appeal in the case of F. 
Hoffmann-La Roche and Company A, G. 
v, D. D. S, A. Pharmaceuticals Ltd., (1972) 
R. P. C.1 . It is worthwhile to quote the 
words of Harman Lord Justice at page 20: 


“Goods of a particular get-up just as 
much proclaim their origin as if they had 
a particular name attached to them, and 
it is well known that when goods are sold 
with a particular get-up for long enough 
to be recognised by the public as goods 
of a particular manufacturer it does not 
matter whether you know who the manu- 
facturer is.” 


12, As stated earlier, instead of 
receiving any satisfactory answer, I re- 
ceived no answer from the defendants to 
the plain question as to why they wished 
to mark their goods in violet grey and 
white, The only answer which I could 
suggest to myself was that they have ad- 
opted the colour-scheme in order to at- 
tract to themselves some part of plain- 
tiffs goodwill and trade on their reputa- 
tion and in fact to represent to public 
that their goods are the goods of the 
plaintiff. This is exactly a classic case of 
* ‘passing off’... 


13. I have seen the original Copy- 
right Certificate of the plaintiff and this 
is again a gross case of infringement of 
plaintiff’s right. 

14, The plaintiff has also claimed 
permanent injunction for restraining the 
infringement of his copyright. The certi- 
fied copies of the entries in the Copyright 
Register bearing the seal of the Copyright 
Office are. prima facie evidence of the par- 
-ticulars entered therein under Section 48 
of the Copyright Act, 1957, Sub-section 


(1) of Section 14 gives the meaning of 
the- copyright and under sub-section (2) 
any reference in sub-section (1) to the 


doing of any act in relation to a work in- 
cludes a reference to the doing of that act 
in relation to a substantial part thereof: 
“Artistic work”, itself is defined in Sec- 
tion 2 (c) (iii) of the Copyright Act to in- 
clude “any other work of artistic crafts- 
manship”, Reading Sections 2 (c) (iii), 2 
(n) (i) and sub-sections (1) and (2) of 
Section 14 read with Section 51 of the 
Copyright Act, 1957 it becomes clear that 
the containers of the defendant are a clear 
infringement of the plaintiffs copyright. 
The only difference is that instead of 
numeral 1001, the defendant has used the 
numeral 9001.° In all other respects, the 
container of the defendant is a substan- 
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tial reproduction of the plaintiffs copy| 
right and thus under Section 55 of the 
Act, the plaintiff is entitled prima facie 
to the relief of permanent injunction for 
the infringement of his copyright. 

15. The infringement of copyright 
being prima facie established, the plain- 
tiff is entitled to interim relief for the 
infringement of the copyright as well, 


- 16, The principle which applies to 
the present case for the grant of interim 
relief is the same ag laid down by Desh- 
pande, J., in Wearwell Cycle Co, (India) 
Ltd. v. Wearwell Industries, Ludhiana, 
(1969) Delhi LT 469, No question of even 
balance of convenience arises, The de- 
fendant has used the plaintiff’s trade-mark 
only for three months and the balance of 
convenience is in favour of the plaintiff 
that the defendant should be injuncted 
by temporary injunction till the disposal 
of the suit from dealing in white zinc 
paint under the containers bearing 
numeral ‘9001’ having the colour com- 
bination of violet, grey and white as those 
of the applicant’s containers bearing 
numeral ‘1001’ and from ‘passing off’ the 
goods as those of the applicant’s in any 
manner, It is ordered accordingly. 


17. Costs: of the application will 
be costs in the suit. 
Petition ordered accordingly. 
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B. C, MISRA, J. 

Mahabir Pershad, Petitioner v, M/s. 
Delhi Traders Private Ltd. and others, 
Respondents, 

Civil Revn, No. 473 of 1969, D/- 5-4- 
1976.* 

(A) Civil P. C. (1908), Order 21, R. 97 
— Powers of Court — Resistance by third 
party — Court can decide whether such 
person was holding on behalf of judg- 
ment-debtor before issuance of warrant 
for delivery of possession, 

The plaintiff in the instant case ob- 
tained a decree for possession against the 
defendants. He made an application for 
execution of the decree and issuance of 
warrant of possession, He mentioned in 
the. application that certain persons were 
holding the property on behalf of the 
defendants and were, therefore, bound by 


*(Against order of B, B. Gupta, Sub. J., 
Ist Class Delhi, D/- 22-1-1969.) 
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the decree, The said persong who were 
issued notices by the executing Court al- 
leged that they were not holding the pro- 
perty on behalf of the defendants and 
were not liable to dispossession in execu- 
tion proceedings. The Court upheld their 
objection and dismissed the application. 
In appeal therefrom by the decree-holder 
he contended that the Court below ought 
not to have. entertained the objections of 
the objectors and it ought to have issued 
a warrant for delivery of possession and 
then on being apprised of the resistance 
by the objectors or complaint by the de- 
cree-holder ought to have initiated pro- 
ceedings to decide the question of the’ ob- 
jectors being bound by the decree, 

Held that the decree-holder himself 
stated in the execution application that 
the said persons were bound by the dec- 
ree, although their names did not appear 
in the decree and as such the decree-hol- 
der himself invited the investigation into 
the matter and the recording of a finding 
on the subject, The Court was right in 
issuing the notices to the persons and en- 
quiring into the matter for arriving at the 
conclusion it hag arrived at. The appli- 
cation of the decree-holder may be treat- 
ed as an application under Rule 97 of 
Order 21 although it is described as an 
application under Order 21, Rule 35, The 
decree-holder cannot be heard to say that 
the Court ought to have granted his ap- 
plication and then dispossessing the said 
person expect them to come: to the Court 
and complain under Order 21, Rule 100. 
This would really be an abuse of the pro- 
cess of the Court. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1974 Madh Pra 26 = 1973 Jab LJ 
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R. L, Kohli, for Petitioner; M., M. 
Kalra, for Respondent. 

ORDER:— This revision petition has 
been filed under Section 115 of the Code 
of Civil Procedure by the decree-holder 
against the order of the court below dated 
22nd January, 1969, by which the court 


has allowed the objection of respondents 


3 to 11 against delivery of possession, 

2. The material facts of the case 
are that the decree-holder petitioner be- 
fore me on 29th September, 1966, obtain- 
ed a decree for possession of the land in 
dispute from respondents Nos. 1 and 2, 
who were judgment-debtors. The decree- 
holder then made an application for exe- 
cution of the decree and issuance. of war- 
rant of possession, In this application he 
mentioned that respondents 3 to 11 were 
holding the property on behalf of the 


Mahabir Pershad v, Delhi Traders (B, C. Misra J.) 


A.L R. 


judgment-debtors and were, therefore, 
bound by the decree for possession. The 
execution court. issued notices to the said 
respondents,. who raised objections that 
they were not holding possession on be- 
half of the judgment-debtors and so were 
not bound by the decree and were not 
liable to dispossession in execution of the 
decree. These objections of respondents 3 
to 11 have prevailed with the Court below 
and the execution application of the peti- 
tioner has been dismissed, 


3. Mr. Kohli, counsel for the 
petitioner, submits that the court below 
ought not to have entertained the objec- 
tions of the objectors and it ought to have 
issued a warrant for delivery of posses- 
sion and then on being apprised of the 
resistance by the objectors or complaint 
by the decree-holder ought to have: ini- 
tiated proceedings to decide the question 
of the objectors being bound by the de- 
cree, Mr, Kohli also submits that the 
findings of the court below that the ob- 
jectors were in possession of the proper- 
ty prior to the institution of the suit and 
so were not bound by the decree, are 
contrary to the weight of evidence on re- 
cord and the provisions of law applicable 
to the case, 


4. The scheme of the Code of 
Civil] Procedure (herein referred to as 
the ‘Code’) is that on an application for 
execution of the decree being filed, if' the 
application is otherwise. in order, a war- 
rant for delivery of possession ig ordinari- 
ly issued and if in execution of the de- 
cree somebody offers resistance to deli- 
very of possession, then the decree-holder 
(or in an appropriate case the. auction- 
purchaser) is entitled to make an appli- 
cation to the court complaining of the 
resistance or obstruction under Rule 97 
of Order 21 of the Code, The right of 
the objector is to resist the execution of 
the decree. This resistance need not be 
made necessarily by force, but may be 
made by assertion of his will in writing, 
as has been noticed in Bhagwat Narayan 
Dwivedi v. Kasturi, AIR 1974 Madh Pra 
26. When the decree has been objected 
to, then the decree-holder may complain 
of such resistance or obstruction, which 
has to be enquired into under sub-rule (2) 
of Rule 97, or the court may otherwise 
have to consider whether the objector ‘is 
bound by the decree, Under Rule 98, if 
the: court is satisfied that the resistance or 
obstruction has been occasioned without 
any just cause by the judgment-debtor 
or by some other person at his instigation, 
the court enforces its warrant for deli- 


~ 
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very of possession and also commits the 
judgment-debtor ` or any other person 
acting on his instigation to be: detained in 
civil prison up to thirty days, On the 
other hand, if the court ig satisfied that 
the resistance or obstruction was occa- 
sioned by any person (other. than the 
judgment-debtor) claiming in good faith 
to be in possession of the property on his 
own account or on account of some per- 
son other than the judgment-debtor, the 
court is required by Rule 99 to make an 
order dismissing the application of the 
decree-holder. These provisions of law 
do not strictly envisage a formal objection 
application by the objector to be filed in 
court, but usually and in practice it is 
normally done to bring the case of the 
objector to the notice of the court, so that 
the decree-holder does not indulge in 
abuse of the process of the Court to dis- 
possess somebody not bound by the de- 
cree, 

5. However, under Rule 100 if a 
person other than the judgment-debtor is 
dispossessed then such a person is entitl- 
ed to make an application to the Court 
complaining of dispossession, This is en- 
quired into under sub-rule. (2) of Rule 100. 
If the Court is satisfied that the applicant 
was in possession of the property on his 
own account or on account of’ some per- 
son other than the judgment-debtor, then 
the Court under Rule 101 orders restora- 
tion of the possession to the: person so dis- 
possessed, Rule- 103 provides that any 
party not being a judgment-debtor against 
whom an order is made under Rule 98, 
Rule 99 or Rule 101 may institute a suit” 
to establish the right which he claims to 
the present possession of the property, 
but otherwise.such an order shall be con- 
clusive. 


6. In the instant case, the decree- 
holder himself stated in the: execution ap- 
plication that the respondents 3 to 11 
were: bound by the decree, although their 
names did not appear in the decree and 
as such the decree-holder himself invited 
the investigation into the matter and the 
recording of a finding on the. subject. The 
court, in my opinion, was right in issu- 
ing the notices to the respondents 3 and 
11 and enquiring into the matter for ar- 
riving at the conclusion it has done, The 
application of the decree-holder on the 
subject may be treated as an application 
under Rule 97 of Order 21 of the Code, 
although it. is described as an application 
under Order 21, Rule 35, At all events 
the decree-holder cannot be allowed to 
complain about the act of the court in in- 
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vestigating the matter, which he had him- 
self brought to the notice of the court 
and invited the court to adjudicate upon. 
The decree-holder in the circumstances 
of the case, cannot be heard to say that 
the court ought to have granted his ap- 
plication for issuance of warrant for pos- 
session against not only the judgment- 
debtors, but also respondents 3 to 11 and 
then dispossessing the said respondents 
expect them to come to the court and 
complain under Rule 100. This would 
really be an abuse of the- process of the 
court and so the grievance of the decree- 
holder is really misplaced and has no sub- 
stance. The contention of Mr. Kohli is, 
therefore, rejected, 


T. The findings arrived at by the 
court below in the case do not’ call for re- 
view in exercise of revisional jurisdiction 
of the court and nothing in this order 
will amount to an expression of opinion 
on the merits of the case, The impugned 
order of the court is, therefore, construed 
as an order passed by the court below 
under Rule 99 of Order 21 of the Code. 
As such, Rule 103 entitles the decree-hol- 
der to institute a suit to establish his right 
which he claims to the present property. 
The decree-holder was, therefore, in error 
in filing this revision and not instituting 
a suit as required by law. Mr. Kohli 
now states that he will institute a suit as 
required by Rule 103 or take other ap- 
propriate steps in the matter, The coun- 
sel for the contesting respondents sub- 
mits that the suit of the petitioner will be 
barred by time, but Mr, Kohli submits 
that this question be left open in this 
case, It will be decided in the suit if and 
when the same be instituted, 


Ram Narain 


8. Consequently, I do not find any 
merit in the revision and dismiss the 
same. But, nothing herein contained will 
amount to an expression of opinion on the 
merits, which may prejudice the partie: 
in a suit that may be instituted hereafter 
The parties are left to bear their respec- 
tive costs. : i 
Appeal dismissed 
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Ved Parkash and others, Petitioner: 
v, Ram Narain Goel and others, Respon- 
dents. 


E. A, No. 33 of 1976 in Suit No. 164-A 
of 1975, D/- 1-4-1976, 
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(A) Arbitration Act (1940), Section 33 
— Award made a Rule of Court by con- 
sent or after contest — Application there- 
after under Section 33 is not maintain- 
able. (Civil P. C., Section 47), 

After an award of an Arbitrator has 
been made a Rule of Court by Court by 
consent of parties or after contest, no ap- 
plication will lie under Section 33 though 
if the decree passed was a nullity in the 
sense that it was passed without jurisdic- 
tion, it may be possible to have it chal- 
lenged under Section 47 of the Civil P, C. 
whenever and wherever it is sought to be 
enforced against a party. AIR 1957 Pat 
417 and AIR 1963 SC 90, Dist, (Para 6) 
Caseg Referred: Chronological Paras 
AIR 1963 SC 90 = (1963) 3 SCR 209 8 
AIR 1957 Pat 417 = 1957 BLJR 94 7 

B. S. Charya, for Decree-holder; 


Bawa Shiv Charan Singh, for Judgment- 


debtors Nos, 2 to 5. 

ORDER:— This order will dispose 
of E, A. 33 of 1976 which has been filed 
in the suit itself by way of an applica- 
tion on kehalf of respondents 2 to 5 only 
purporting to be under Section 32 of the 
Arbitration Act, but really under Section 
33 of the Arbitration Act, for determin- 
ing the scope of Arbitration agreement 
and the Award pursuant thereto as well 
as for quashing the Award, if any, and 
the consequential proceedings, 

2. The main question which is in- 
volved in the petition is whether any 
petition under Section 33 of the Arbitra- 
tion Act is at all maintainable after the 
Award being made by the Arbitrator and 
it being filed in court and after notice 
being given to all the parties to the arbi- 
tration agreement and the Award and 
after the Award being made a rule of the 
Court as per consent of all the parties, 

The question as aforesaid has arisen 
in the following circumstances: 

3. It appears that a tripartite 
agreement described as memorandum of 
settlement wag entered into between the 
parties, the plaintiff-petitioners in the 
suit, respondent No, 5, M/s. R. S, Madho- 
ram and Sons (NB) hereinafter referred 
to as “the firm”, respondent No, 4, M/s. 
Madhosons Stores and Services Pvt. Ltd., 
hereinafter referred to as “the Company”. 
The settlement contained an arbitration 
clause for referring certain disputes to 
the named sole Arbitrator, The settle- 
ment on behalf of the firm was signed by 
two of the partners, respondents Nos. 1 
‘and 2 in the present application, but was 
not signed by the third partner, Shri 
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Shiv Narain Goya, respondent No. 3, in 
the present application though he was 
one of the persons representing the firm 
as well as the Company, In view of the 
arbitration clause, the disputes were re- 
ferred to the sole Arbitrator named in 
the agreement. The Arbitrator gave a 
non-speaking Award, specifying the 
amounts payable to each of the plaintiff- 
petitioners jin the suit totalling Rupees 
95,124.99. The Award having been given 
by the Arbitrator, the plaintiff-petitioners 
filed a petition under Sections 14 and 17 
of the Arbitration Act for directing the 
Arbitrator to file the Award in Court and 
for making it a rule of the Court. This 
was registered as Suit No, 164-A of 1975. 
The present E. A. 33 of 1976 has been filed 
in this suit, On statement on behalf of 
all the parties to the arbitration agree- 
ment and the Award and the suit, the 
Award was made a rule of the Court in 
terms of the compromise and decree was 
passed in terms of the compromise. on 
25th August, 1975. In spite of the con- 
sent decree, neither the Firm nor the 
Company, nor the other judgment-deb- 
tors, who are respondents 1 to 5, and the 
applicants in the present application, made 
any payment and accordingly the plain- 
tiff-petitioners in the suit who were de- 
cree-holders filed the Execution applica- 
tion in this Court (Execution No. 69 of 
1975), On the. filing of the Execution ap- 
plication, Shri Harish Chandra, Advocate, 
appeared on behalf of judgment-debtors 
1 to 5 out of whom, the present appli- 
cation has been filed by judgment-deb- 
tors 2 to 5, Shri Harish Chandra tender- 
ed a cheque for Rs. 20,000/- in part satis- 
faction of the decree-holders’ dues on 
behalf of judgment-debtors including the 
applicants-respondents but the cheque 
was dishonoured. Thereafter, some of the 
goods were attached, The applicant-res- 
pondents filed objections under Section 47 
of the Code of Civil Procedure as to the 
executability of the decree on the ground ’ 
that it was passed by a court lacking in- 
herent jurisdiction to pass the decree. 
Those. objections were the subject-matter 
of E. A, 32 of 1976 and have been dis- 
posed of by a separate: judgment, What is 
to be noticed is that the present respon- 
dents-applicants to the present application 
which purports to be an application under 
S. 32 of the Act but is really an application 
under S., 33 of the Act were parties to the 
consent decree and were.not ex parte at 
the stage of the passing of the decree, 


"4 Some of the grounds on the basis 
of which the applicants desire to. chal- 
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lenge the existence or validity of the ar- 
bitration agreement or the Award or to 
have the effect of either of them deter- 
mined were urged in support of the ob- 
jections under Section 47 of the Code of 
Civil Procedure for having the decree 
declared ag a nullity, There are some 
other objections also pressed for deci- 
sion of the present application which are 
stated in the application. 


5. It was urged on behalf of the 
applicants that when the applicants ac- 
cepted the Award and got the decree 
passed by consent all that they gave up 
was their objections, if any, under Sec- 
tion 30 of the Arbitration Act, The ob- 
jections under Section 33 are independent 
objections and their scope is much wider 
than the objections under Section 30, The 
argument further proceeded like this: It 
was submitted that when notice was re- 
ceived of the filing of the Award the ob- 
jections could have been filed under Sec- 
tions 30 and 33 of the Arbitration Act. 
The limitation for filing objections under 
Section 30 was 30 days from the date of 
the service of the notice of the filing of 
the Award and limitation for objections 
under Section 33, if any, had not expired 
by then and, therefore, even though the 
applicant-respondents suffered consent 
decree they are not debarred from taking 
objections which are open to them under 
Section 33 of the Arbitration Act and 
have the question of existence or validity 
of the Arbitration agreement or the 


Award or their effect determined subse- 


quently. 


6. I am afraid, I will not be able 
to agree with this submission, If a party 
suffers a consent decree or suffers a de- 
cree. after contest, he can no longer have 
the effect of the arbitration agreement 
or the Award determined or challenge its 
existence, The gcheme of the Arbitration 
Act is that so long as the Award has not 
become a decree after contest or consent, 
any party to the arbitration agreement 
can have various reliefs as provided 
under Section 30 and/or Section 33 of the 
Arbitration Act, Till the: Award becomes 
rule of the court the party can have the 
existence or validity of arbitration agree- 
ment determined by a petition under 
Section 33. Even after the Award is 
made, any party to the arbitration agree- 
ment can have both the existence or vali- 
dity of the arbitration agreement or the 
Award determined, but after the Award, 
in pursuance of' arbitration agreement, is 
made a rule of the- court’ by consent 
and/or by contest, no party to the arbi- 
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tration agreement or the Award can chal-| 
lenge its existence and/or validity by way; 
of an application in the suit or indepen-| 
dently under Section 33 of the Arbitra- 
tion Act, If the decree is a nullity in 
the sense that it was passed by a Court! 
without inherent jurisdiction it may be’ 
possible to have it challenged under the, 
provisions of Section 47 of the Code of. 
Civil Procedure whenever and wherever, 
it is sought to be enforced against the, 
party. But where the decree is passed| 
after consent or contest, based on an 
Award, by a Court, no application under 
Section 33 of the Arbitration Act is con 
petent, 

7. Learned counsel for the appli- 
cants relied on the Division Bench judg- 
ment of Patna High Court in Basant Lal 
v. Surendra Prasad, AIR 1957 Pat 417. 
The basic point of distinction of that case 
with the present case is that there the 
judgment-debtor was throughout ex parte 
and the decree was passed neither on con- 
sent nor after contest and, therefore, the 
observations in the said case are of no 
help to the present applicant-respondents. 


8. The other case relied upon by 
the learned counsel] was Waverly Jute 
Mills Co. Ltd, v. Raymon and Co, (India) 
Pvt, Ltd, AIR 1963 SC 90. This case, 
again, hag got no relevance whatsoever 
to the maintainability of Section 33 peti- 
tion after consent decree is passed, 


9. For all these reasons, it must 
be held that the present application is 
wholly misconceived and is not maintain- 
able after consent decree having been 
passed,- The application is accordingly 
Py eile with costs. Counsel fee Rupees 
300/-, 


Application dismissed. 
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VYAS DEV MISRA AND AVADH BEHARI 
ROHATGI, JJ. 

. Kishan Lal Gupta, Plaintiff v. 
Dujodwala Industries and others, 
dants. 

I. A. Nos. 1622 of 1974 in Suit No. 356 
of 1971; I. A. No. 2227 of. 1974 in Suit No. 
360 of 1967, D/- 19-2-1976. 


°(Note: The report of this. case in AIR 1977 
Delhi 19 (January) being incomplete is to 
be treated as cancelled. The full report of 
that case is reprinted here—Ed.) . 
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(A) Delhi High Court (Original 
Rules, Chap. X, Rr. 1 and 3 — Practice 
Direction of Delhi High Court, requiring 
defendant to examine his witnesses on com- 
mission before examination of Plaintiff's wit- 
nesses — Does not alter rules of evidence 
in Evidence Act and O, 18 Rr, 1 and 2, Civil 
P. C. (fi) Civil P. C. (1908), Order 17, 
R. 1; O. 18. Rr. 1 and 2; O. 26 R. 1; (ii) Evi- 
dence Act (1872), Sections 101-103; (iii) 
Constitution of India, Article 226 — Natural 
Justice). 

The Practice Direction, regulating, pro- 
cedure on Original Side of Delhi High Court 
which requires the defendant to examine his 
witnesses on commission before the trial is 
set down for hearing, cannot be attacked as 
bad as opposed to the rules relating to onus 
of proof. and the principle of natural justice 
on the ground that it requires the defendant 
to examine his. witnesses much before the 
plaintiff has unfolded his case in evidence 
and without the defendant knowing what 
the plaintiff's witnesses are going to say at 
the hearing. The Practice Direction does 
not alter the rules of: evidence as propounded 
in Sections 101 to 108 of the Evidence Act 
and Order 18, Rr. 1 and 2, Civil P. C. By 
framing the Practice Direction the High 
Court of Delhi has not departed from any of 
the well-established notions of. justice. 
in keeping with the concept of. a continuous 
trial. Hence, an application by the defendant 
insisting that he will examine his- witnesses 
on commission only after the plaintiff has 
examined his witnesses and closed his case, 
should be dismissed. He cannot claim it as 
his right. (Paras 12, 15, 68, 75) 

The main idea underlying reorganisation 
of the Original Side of- Delhi High Court in 
1973 was to ensure that cases are tried con- 
tinuously on the Original Side as contem- 
plated in Order 17 of the Code of Civil Pro- 
cedure. (Paras 15, 48) 

Sub-rr, (1) and (2) of Order 17, Rule 1 
speak of the ‘hearing’ of the suit. There is 
a distinction between the hearing of the 
suit and the hearing of evidence. The pro- 
viso to Order 17 Rule 1 speaks of. ‘hearing 
of the suit’ and ‘hearing of ‘evidence’. The 
word ‘hearing’ is a comprehensive word and 
would include hearings, not involving the 
hearing of evidence as where the court hears 
parties for settlement of- issues. The legis- 
lature places special emphasis on the hear- 
ing of evidence in the proviso. Once begun 
the hearing of evidence must continue from 
day to day until all the witnesses in attend- 
ance have been examined, At this: stage no 
adjournments are to be allowed except when 
for compelling reasons (which are. to be re- 


Side) 


Kishan Lal v. Dujodwala Industries 


It is: 


ALR 


corded) the court finds it necessary to ad- 
journ the hearing. AIR 1919 Cal 800, Relied 
on. (Para 49) 

If the hearing of evidence. has to be con- 
tinued from day to day, it does not stand to 
reason that at the stage of examination ofa 
witness who, it was known before hand, was 
to be examined on commission, the trial 
comes to a grinding halt. It is not the in- 
tention of the framers of the Code that com- 
mission for the examination of defendants’ 
witnesses should issue after the plaintiff has 


closed his evidence. Commission is woven 
into the texture of trial. It is not a thing 
apart. (Para 51) 


The system of holding a continuous trial 
in an open Court not only helps the Judge 
to do better justice; it also convinces the 
public that justice is being done. (Para 6) 

The scheme and arrangement of the 
Code does not lend support to the argument 
that witnesses on commission cannot be exa- 
mined before the hearing begins. 

(Para 64) 

The depositions of witnesses taken on 
commission have got to be tendered as evi- 
dence and admitted by the court as evidence 
before they became evidence in the case. 

. (Para 78) 


It cannot be contended that the Rules 
in question of. the Delhi High Court amend 
the provisions of Sections 101 to 103 of the 
Evidence Act and so are ultra vires. Those 
sections relate to burden of proof which are 
not in any way affected by the rules, 

(Para 15) 


Paras 
1 Mad 
63 


Cases Referred: Chronological 
AIR 1965 Mad 266 = ILR (1964) 
1012 
AIR 1962 Punj 180 62 
AIR 1954 Orissa 191 = 20 Cut LT 682 62 
AIR 1958 Bom 293 = 55 Bom LR 3834 60 
AIR 1942 Bom 266 = 44 Bom LR 609 70 
AIR 1987 Cal 163 = ILR 68 Cal 914 68 
AIR 1928 Cal 841 = 47 Cal LJ 467 68 
AIR 1928 Cal 421 = 82 Cal WN 128 


AIR 1927 Cal 48 
AIR 1923 PC 73 
AIR 1919 Cal 800 


= 44 Cal LJ 288 72 
= 45 Mad LJ 363 71 
= 27 Cal LJ 119 49 


(1909) ILR 36 Cal 566 = 13 Cal WN 

525 70 
(1905) 9 Cal WN 794 67 
(1903) ILR 80 Cal :999 = 7 Cal WN 784 67 
(1855) 6 Moo Ind App 282 (PC) 57 


In I. A. No. 1622 of 1974; Janendra Lal, 
for Plaintiff; S. C. Malik, for Defendant; In 
I. A. No. 2227 of 1974. B. R. Sabharwal, for 
Plaintiff; Janendra Lal, for Defendant; Mr. 
S. L. Bhatia, Sr. Advocate, as Amicus: Curiae. 
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V. D. MISRA, J:— Issuing Commis- 
sions for recording the statements: of wit- 
nesses is not unusual in civil cases. It is 
being done ever since the Code of Civil 
Procedure was enforced more that a hundred 
years ago. Whenever a case for such 
examination is made out parties are allow- 
ed to examine their witnesses on commission. 
In the case before us the defendant asked 
for permission to examine his witnesses on 
commission. The permission was given, Now 
he refuses to examine them and contends 
that he will examine them on commission 
only after the plaintiff has examined his wit- 

nesses and closed his case. He claims it as 
' his right. He declines to examine them be- 
fore the case is set down for hearing. If he 
is right then there is an end of the concep- 
tion of a continuous trial. Let us, therefore, 
examine the: Code of Civil Procedure and find 
out its intention. 


2. The rules of pleading and other 
ancillary rules contained in the Code of Civil 
Procedure have one main object in view. It 
is to find out and narrow down the contro- 
versy between the parties. To achieve it 
various provisions have been made in the 
Code. Each party is required to place all the 
material facts before the. Court. Gone are the 
days of hide-and-seek and a party is no more 
allowed to take the opposite party by sur- 
prise, The Court has been empowered 
under Order X to examine any party at the 
first hearing of the suit, or at any subsequent 
hearing, about any material questions relat- 
ing to the suit. Needless to say, this Exa- 
mination forms a part of the record of the 
case. No party can object to the questions 
asked by the Court. The plea that the oppo- 
site party has not yet been examined cannot 
be raised. Each party has been given the 
right to ask for the discovery of facts and 
documents, as well as inspection of docu- 
ments, from the opposite party and the latter 
is bound to disclose them as long as the 
matter is relevant to the suit (Order XI). Each 
party is required to admit or deny the docu- 
ments produced by the opposite party (Order 
XII). A party can also call upon any other 
party to the suit to admit for the purposes 
of the suit, any specific fact or facts. The 
Court is required to frame issues on the 
matters at which the parties are found at 
variance (Order XIV). 


8. The procedure for trying the case 
is laid down in Order XVII, Rule 1 of the 
Code. It is in the following terms: 


“J, (1) The Court may, if sufficient cause 
is shown, at any stage of the suit grant time 
to the parties or to any of them, and may 
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from time to time adjourn the hearing of the 


(2) In every such case the Court shall 
fix a day for the further hearing of the suit, 
and may make such order as it thinks fit 
with respect to the costs occasioned by the 
adjournment: 

Provided that, when the hearing of evi- 
dence has once begun, the hearing of the suit 
shall be continued from day to day until all 
the witnesses in attendance have been exa- 
mined, unless the Court finds the adjourn- 
ment of the hearing beyond the following 
day to be necessary for reasons to be record- 


ed.” 


The proviso to sub-rule (2) unambiguously 
lays down that once the hearing of evidence 
has begun, the hearing has to continue from 
day to day till all the witnesses have been 
examined, Adjournment is an exception and 
continuous hearing is the rule. It is true that 
the Courts, in practice, have buried the rule 
fathoms deep and have. been granting ad- 
journments on the flimsiest of grounds. It is 
rare indeed when a Court holds a trial con. 
tinuously in terms of this rule. But then this 
is no reason why this rule should not be fol- 
lowed and enforced in practice. 

4. Way back in 1925 Civil Justice 
Committee Report severely condemned the 
judiciary for continuously flouting the pro- 
visions of Order XVII, Rule 1 by granting 
adjournments for every conceivable reason 
and failing to hold a continuous trial. After 
a lapse of 88 years the 14th Report of the 
Law Commission of India on “Reform of 
Judicial Administration (1958)? notes with 
concern the failure of the courts to appre- 
ciate that Order XVII, Rule 1 ‘contemplates 
the continued hearing of a case, once it has 
started, from day to day until it is finished’. 
The Commission found that the judiciary 
seemed to think “that the interrupted hear. 
ings should be a rule and day to day hear- 
ings the exception”. Unfortunately the law- 
yers and the subordinate judiciaty still per- 
sist in flouting these provisions by refusing 
to have a continuous trial. The continuous 
failure of. the Courts to observe this rule has 
resulted in the Legislature proposing to dras- 
tically curtail the discretion of the Courts in 
granting adjournmments during a trial as is 
apparent from the Bill to amend the Civil 


Procedure Code which is pending in the 
Parliament, 
5. It is important to remember that 


the general rule is that witnesses should be 
examined by the parties in open Court and 
their evidence tested by cross-examination. 
It is for that reason that Rule 4 of Order 
XVIII requires ‘the evidence of the. witnesses 
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in attendance shall be taken orally in open 
Court in the. presence and under the personal 
direction and superintendence of the Judge. 
This enables a Judge to know the demeanour 
of. a witness while under examination. It is 
true that under Rule 12 the Court may re- 
cord such remarks as it thinks material res- 
pecting the demeanour of a witness, but is 
just not possible to record the impressions 
left on the mind of a Judge by a witness ap- 
- pearing uncomfortable, hesitant, nervous, 
hollow insincere, avoiding to tell the truth, 
and a witness answering questions confident- 
ly in an unruffled, straightforward manner 
giving the true ring. These are a great help 
in doing justice and no amount of words in 
cold print can be a substitute of these im- 
pressions.. The impressions are bound to fade 
with the passage of time especially when a 
Judge is busy noting the demeanour of wit- 
nesses day after day in our other cases. And 
these become utterly useless in a piecemeal 
trial spread over a long. period of time where 
various Judges come to record the evidence 
and the Judge deciding the case, perhaps, 
having. no advantage of looking at the 
demeanour of witnesses. 

6. Schlesinger in ‘Comparative Law 
Cases and Materials’ (1950 Edition), after 
comparing various civil procedures has this 
to say about a continuous trial; 

“The civilians...... seems to realize 
more and more the advantages of a ‘day in 
court’, permitting the Judges who are the 
triers of the facts, to obtain a live and im- 
mediate impression of the witnesses..,... 
So long as: the civil jury remains with us, it 
will always be necessary to concentrate the 
introduction of evidence in one trial which 
then becomes the focus of the whole pro- 
ceeding.......... 
The system of holding a continuous trial in 
an open Court not only helps the Judge to 
do better justice; it also convinces the pub- 
lie that justice is being done. A citizen in- 
terested in finding out the quality of justice 
administered in the courts can sit through 
the trial and judge for himself the decision 
given in the case Sir Maurice Amons in an 
article -— “A day in Court at Home and 
Abroad’ (2 Cambridge LJ 340 (1926)) after 
examining various procedural systems, ob- 
serves that any member of the public sitting 
in a court in England can hear a case open- 
ed, witnesses examined and cross-examined 
relevant portions of documents, if any, read, 
and, at the end of the proceedings, be in a 
position to form his opinion whether the 
decision given by the Judge is reasonable. 

T. Circumstances may arise in a case 
where it is not possible for a party to exa- 
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mine his witnesses in Court, A witness may 
be about to leave the country; another may 
be too old or dangerously ill; still another 
may be living: either in a foreign country or 
very far from the place where the Court sits. 
In order to meet such contingencies, a party 
is allowed to examine a witness de bene esse 
or on commission, This is allowed to be 
done on the condition that if the witnesses 
continue to be ill or absent during the trial 
their evidence may be read at the trial, but 
if they recover or return, then the evidence 
shall be taken in the usual manner. 


8. The defendant refers to Rule 2 
of Order XVIII of the Code and contends 
that he cannot be asked to produce his evi- 
dence unless and until the plaintiff has pro- 
duced his evidence. For that reason, the 
defendant further contends, he has got a right 
to examine his witnesses on commission only 
after the plaintiff has closed his case and 
therefore, Rule 1 (a) of Chapter X of Delhi 
High Court (Original Side) Rules amounts 
to a denial of justice. We have heard Mr. 
Malik and Mr. Radhey Lal Aggarwal in sup- 
port of this contention, Mr. S. L. Bhatia, Pre- 
sident of the Delhi High Court Bar Associa- 
tion, whom we asked to appear as Amicus 
Curiae, also addressed us, We must record 
our gratitude for the help rendered by Mr. 
S. L. Bhatia. 


9. Order XVIII provides for the 
hearing of the suit and examination of wit- 
nesses. Rule 1 provides for the circumstances 
under which the defendant will have the 
right to begin, failing which the right to be- 
gin will be with the plaintiff. 

10. Rule 2, Order XVIII of 
Code reads thus:— 

“9, (1) On the day fixed for the hear- 
ing of the suit or any other day to which 
the hearing is adjourned, the party having 
the right to begin shall state his case and 
produce his evidence in support of the issues 
which he is bound to prove. 

(2) The other party shall then state his 
case and produce his evidence (if any) and 
may then address the Court generally on the 
whole case. 

(8) The party beginning may then re- 
ply generally on the whole case.” 

It requires the parties to state their case 
before producing their evidence, The party 
having the right to begin has to produce his 
evidence first and thereafter the opposite 
party is required to produce his evidence. 
Practically all the High Courts have amend- 
ed this rule empowering the Court to direct 
any party at any stage to examine any wit- 
ness. Rule 16 also empowers the Court to 


the 


‘take the evidence of a witness at any time 
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after the institution of the suit. This power 
can be exercised either on the application of 
any party or of the witness himself where 
the witness is about to leave the jurisdiction 
of the Court. It is thus clear that in order to 
meet contingencies Rule 2 can be departed 
from and the evidence of witnesses can be 
recorded even before the stage for recording 
the evidence of a party has reached. 


1l. Order XXVI provides for record- 
ing the evidence of witnesses on commis- 
sion, It is a departure from the general 
rule that the witnesses must be examined in 
the open Court before the Judge trying the 
case. This provision has been made in order 
to meet contingencies like a witness being 
too ill to attend the Court or is a resident 
beyond the local limits of jurisdiction of the 
court. Of course a party is at liberty to pro- 
duce such witnesses in court. It is important 
to remember that the power of Court to issue 
commissions is discretionary (see M/s. Filmis- 
tan Private Ltd, Bombay v. M/s. Bhagwan- 
das Santprakash, AIR 1971 SC 61). It should 
also not be forgotten that the evidence of a 
witness recorded under a commission does 
not automatically become evidence in the 
suit. Rule 8 specifically lays down that such 
evidence “shall not be read as evidence in 
the suit without the consent of the party 
against whom the same is offered”, unless 
the party examining the witness tenders such 
evidence in the court and succeeds in show- 
ing that the circumstances under which the 
witness was examined on commission con- 
tinue to exist at the time of the trial. In N. 
Mohamed Hussain Sahib v. The Chartered 
Bank, Madras, AIR 1965 Mad 266, the exa- 
mination of a witriess on commission was held 
not to affect Rule 2 of Order XVIII, and it 
was observed thus:— 


“(The) examination of a witness de 
bene esse or on commission cannot affect the 
question of right to begin the case. Even in 
Criminal Cases, an accused person could exa- 
mine On commission a witness, who is about 
to leave the jurisdiction of the Court. It 
would be an astounding proposition of law to 
contend in such cases that the accused should 
lead the evidence before the prosecution 
proves its case. It should be noted that the 
plaintiff would be entitled to insist upon Mr. 
Pryce being examined as a witness during 
the trial of the suit if he happened to return 
from England and happened to stay at Mad- 
ras at the time in spite of the fact that he 
was already examined de bene esse. Hence 
the question of admitting the evidence given 


by Mr. Pryce before the Master could arise. 


only when the first defendant adduces oral 
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evidence and wants to mark the 
given by Pryce as its evidence.” 
The defendant, therefore, has no basis to 
contend that to get the evidence of his wit- 
nesses recorded on commission before the 
trial is set down for hearing, it is a departure 
or a contravention of Rule 2 of Order XVIII. 


12, Now the relevant rules of Chap- 
ter X of Delhi High Court (Original Side) 
Rules may be noticed. Rule 1 reads thus: 


“1 (a) Applications for issuance of com- 
missions to examine witness shall be made 
by the parties within 30 days from the date 
of the settlement of issues and shall be sup- 
ported by an affidavit disclosing the nature 
of the evidence each of the witness is ex- 
pected to give. If the witnesses are sought 
to be examined on interrogatories, the inter- 
rogatories will be submitted along with the 
application. Copies of such application, affi- 
davit and interrogatories shall be served on 
the opposite party. 

(b) No application for the issuance of 
such commission shall be entertained after 
the suit or matter has been set down for trial 
unless the court is satisfied that the applica- 
tion could not have been made earlier, and 
in that event the court may make such order 
as to costs or otherwise as it deems fit.” 
Rule 3 is in the following terms: : 

“3. Final hearing may be fixed after re- 
turn of commission:— 

If the application referred to in Rule 1 
or 2 is granted, the matter may not be set 
down for final disposal before the return of 
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evidence 


the commission, except by order of the 
Court.” 
By framing these rules this court has not 


departed from any of the well-established 
notions of justice. It is in keeping with the 
concept of a continuous trial. There is noth- 
ing new in these rules nor they are innova- 
tions. Similar rules were enacted long ago by 
the High Courts of Bombay, Calcutta and 
Sind, and have been continuously followed. 
Rule 26 of Chapter II of “The Riles of the 
High Court at Bombay (Original Side) 1957” 
is in the following terms:— 

“26. Suits in which orders for commis- 
sion of witnesses are made and no definite 
date for postponement therein is fixed shall 
be considered as stayed suits, and shall be 
removed from, the General List to the Stay- 
ed List B. Such suits after the return of the 
commission may, by directions of the Pro- 
thonotary and Senior Master, be restored to 
the General List”. Rule 30 of Chapter X of 
the Rules of the High Court at Calcutta 
(Original Side) 1914” reads thus: 

“30. Unless otherwise, ordered, a com- 
mission to examine witnesses issued in a suit 
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or proceedings shall, until the return or ex- 
piration of the time for the return thereof, 
operate as a stay of such suit or proceeding.” 
The relevant rule of the Rules of the Chief 
Court at Sind (Original Side) 1944; is in the 
same terms as Rule 8 of this Court reproduc- 
ed above, 

13. The defendant contends that by 
requiring him to examine his witnesses on 
commission before the plaintiff closes his case 
amounts to a denial of natural justice. I do 
not see which principle of natural justice 
stands violated. He forgets that the normal 
rule, as already stated, is that he should pro- 
duce the witnesses in court and that examina- 
tion of witnesses on commission is an indul- 
gence shown to him. 


14. Another contention of the de- 
fendant is that he should not be forced to 
disclose his evidence before the plaintif on 
whom the onus of proving the issues lies, has 
led his evidence. It is submitted that it is 
rather not possible for him to produce the 
evidence unless he knows the evidence he is 
required to meet, and, for all that matters, 
he might be wasting his time and money in 
case the opposite party does not produce -any 
evidence. I am afraid there is no substance 
in these contentions. I have already pointed 
out that the evidence of a witness recorded 
on commission does not automatically become 
evidence in the case nor it amounts to lead- 
ing evidence. He knows the ` case of the 
plaintif. He knows all the documents on 
which the plaintif relies. The witnesses of 
the plaintif are also known to him since the 
plaintif has already filed a list of witnesses 
in accordance with the rules of this Court. 
The only thing which he may not know is 
what a particular witness of the plaintif may 
say in Court. This cannot be a valid reason 
for not examining his witnesses on com- 
mission. After all a witness is required to 
tell the truth, the whole truth and nothing 
but the truth. If a witness knows anything 
about the matter in controversy between the 
parties he should at all times be in a posi- 
tion to state the full truth. It is not expected 
of a party to produce tailor made evidence 
in order to defeat the opposite party. 


15. The last contention is that the 
rules in question of this Court amend the 
provisions of Sections 101 to 103 of the Evi- 
dence Act and so they are ultra vires. A 
bare look at these sections would show that 
the contention is without any basis. These 
sections relate to burden of proof which is 
not in any manner affected by the rules. 
Similarly a reference to Section 185 of the 
Evidence Act by the defendant is uncalled 
for since this section only lays down that the 
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order of production and examination of wit- 
nesses shall be regulated by the law and, 
practice for the time being relating to cri- 
minal and civil procedure respectively, and 
in the absence of any law by the discretion! 
of the Court. The relevant provision of the’ 
Code of Civil Procedure has already been’ 
discussed by me in detail and it is needless’ 
to repeat that the Code provides for a con-! 
tinuous trial once the hearing of the suit has! 
begun. 

16-17, The applications, therefore, 
are dismissed with no order as to costs. 


AVADH BEHARI, J:—- This is an 
unusual case. There are no facts to be stat- 
ed here. There is no lis in the ordinary sense 
of the term. A point of practice has been 
raised. A practice direction of this Court 
regulating the procedure of trial in an ori- 
gina] suit is under challenge. But this is not 
a mere academic exercise. The point arises 
almost daily on the original side of this 
Court. Actually it arose in a suit. 

18. Under Section 7 of the Delhi 
High Court Act 1966 (Act 26 of 1966) this 
Court has been framing rules and issuing 
practice directions to regulate the procedure 
on the origina] side. One such direction says 
that if any party wants to examine witnesses 
on commission he must apply well in time 
i e. after pleadings have been exchanged 
and the issues have been framed and in any 
case before the suit comes in for trial. 


19. Application for issuance of com- 
missions to examine witness shall be made by 
the parties within 30 days from the settle- 
ment of issues. After the commissions have 
been returned duly executed and production 
of documents required at the trial has been 
secured and the Registrar/Deputy Registrar 
is satisfied that the case can be made ready 
for continuous trial, he will fix a date and 
allot a time for the same in appropriate wit- 
nesses list. This is what is provided in the 


` Origina] Side Rules and the Practice Direc- 


tion (See Chapter X of Original Side Rules 
as modified by Notification No. 42/S dated 
March 31, 1978 and Original Side Practice 
Direction No. 4 of 1978 dated March 28, 
1973 entitled ‘Preparation for trial’). 


20. Some members of the profession 
have raised objection to the Practice Direc- 
tion on the ground that it inverts the time 
honoured rule regarding production of evi- 
dence. It is said that a party. cannot be 
asked to lead evidence unti] his turn comes. 
Suppose the defendant wants to examine his 
witnesses on commission. When should he 
apply? It is maintained that he can be asked 
to apply only after the plaintiff has conclud- 
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ed his evidente and the defendant’s evidence 
has yet to begin. It is said that our Practice 
Direction is inconsistent with this rule and 
is therefore bad. To answer this question this 
Division Bench has been constituted in a re- 
ference by one of us (V. D. Misra J.). 

21, The question of examination of 
witness on commission, I think, is intimately 
connected with the mode of trial. The law 
on this point is contained in Order 17, R. 1 
(2) of the Code of Civil Procedure. It pro- 
vides: 

“(1) The Court may, if sufficient cause 
is shown, at any stage of the suit grant time 
to the parties or to any of them, and may 
from time to time adjourn the hearing of the 
suit, 

(2) In every such case the Court shall 
fix a day for the further hearing of the suit, 
and may make such order as it thinks fit 
with respect to the costs occasioned by the 
adjournment: 

Provided that, when the hearing of evi- 
dence has once begun, the hearing of the 
suit shall be continued from day to day until 
all the witnesses in attendance have been 
examined, unless the Court finds the adjourn- 
ment of the hearing beyond the following 
day to be necessary for reasons to be record- 
ed,” 

22. This is a statutory provision 
which is almost refreshing in its clarity.. It 
means just what it says, The proviso provides 
that when the hearing of evidence has once 
begun such hearing shall be continued from 
day to day. The proviso, it seems, is manda- 
tory and the requirement that reasons must 
be recorded for an adjournment beyond the 
following day emphasises the desirability of 
a continuous trial. 


23. The proviso appears in O. 17 
which is entitled ‘adjournments’. This is 
significant. The framers of the Code well 
knew that a trial may occasion needless ad- 
journments. They, therefore, provided that 
the triaj} will not be adjourned except for 
compelling reasons. How prophetic was the 
framers’ insight into the judicial process. 
Later years have shown that they were en- 
tirely right. Now administration of justice has 
laid itself open to the charge that the “law- 
yers demand and judges concede innumer- 
able adjournments on the. flimsiest of pre- 
texts,” (See Editorial — Times of'India dated 
October 7, 1975). 


9A, Within living memory this pro- 
viso has not been observed in Delhi. It has 
more been honoured in the breach than in 
observance. When the Delhi High Court 
was created in 1966, the original side was 
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an entirely new jurisdiction, Its immediate 
predecessor the Punjab High Court did not 


exercise any such jurisdiction. So there 
were no forms of procedure or practice 
which this Court could inherit. We had no 


past. But we have a future. In this state 
of vacuum we formed our own rules model- 
led on the rules in Sind and Bombay where 
the trial was continuous. The practice that 
we adopted in this Court was the “instal- 
ment system” of trial such as hitherto been 
prevalent in the subordinate courts. The bar 
was already attuned to this mode of piece- 
meal trial. They had grown in an environ- 
ment in which the proviso was not observed. 
This hiatus, this gulf which divides the 
theory and practice, the rules and the actual 
procedure in vogue, is probably the genesis 
of most of our troubles. Once compromises 
begin, there is no end to them and the path 
is slippery. 

25. The proviso is now almost a 
century old. It was there in the Code of 
Civil Procedure, 1882. (See Section 156). 
It was re-enacted in the present Code of 
1908. Now for over 50 years it has been 
the subject of comment by committees and 


commissions. “Back to the proviso” is the 
universal cry of those who manned these 
bodies, 

26. The Civil Justice Committee 


(1924-25) observes at page 51 of its report; 
“ll. The delay in hearing evidence is 
considerably aggravated when another pro- 
vision of the law is disregarded, as it is sys- 
tematically disregarded in certain provinces, 
Under Order XVII, rule 1 it is laid down 
that when the hearing of evidence has once 
begun, the hearing of the suit should be 
continued from day to day until all the wit- 
nesses in attendance have been examined un- 
less the court finds the adjournment of the 
hearing beyond the following day to be 
necessary for reasons to be recorded.” > 


The intention of this rule is clear. The 
hearing is to proceed from day to day. The 
practice should be as in England, that the 
evidence should be recorded continuously 
without interval, unless in very exceptional 
circumstances when something unforeseen or 
unavoidable has occurred. 


The rule is plain. High Courts have 
laid down special instructions that the rule 
should be followed. It is only in certain pro- 
vinces that the rule is followed. In those 
provinces we have been pleased to see that 
the Supreme authorities have insisted effec- 
tively on its observance, and that the gene- 
ral’ practice is as the law requires. Unfortu- 
nately those provinces are exceptions, In 
other places the practice is to hear two or 
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three witnesses on a certain date. Then there 
is an adjournment sometimes an adjourn- 
ment for a month—and the same process is 
repeated. 


The result is lamentable. Neglect to 
follow the procedure laid down by law enab- 
les evidence to be fabricated, and improves 
the opportunities of those dishonest litigants 
who seeing that the first batch of witnesses 
is not giving satisfaction utilise the interven- 
ing period to manufacture evidence which it 
is hoped will give satisfaction. Failure to 
follow the correct procedure further leads to 
the filing of interlocutory appeals and appli- 
cations. 


We have discovered instances of judges 
endeavouring to show that they are really 
hearing a case from day to day when they 
are only devoting a very small portion of 
each day to the purpose. They take up a 
contested case, hear evidence in it for about 
an hour and then adjourn the hearing to the 
following day. By so doing they hope to 
show from their order sheets that they have 
been hearing the case from day to day.” 


27. Thirty four years later the Law 
Commission in its 14th Report on the “Re- 
form of Judicial Administration” published 
in 1958 said: 


“It has also been brought to our notice 
that in many States the provisions of Order 
XVII, Rule 1 are disregarded and the hear- 
ing of a case once begun is not continued 
from day to day. This happens in spite of 
the instructions to the contrary laid down 
by all the High Courts for the guidance of 
subordinate courts. Our examination of the 
order sheet of a large number of suits in 
the courts of munsifs and subordinate judges 
in West Bengal and Uttar Pradesh showed 
the utter confusion which prevails in the 
matter of fixing the dates of hearing. Day 
after day the cases were/are adjourned 
either because the lawyers. are engaged else- 
where or because the court is otherwise 
busy. Indeed, so chaotic were the files, that 
cases (were) often adjourned to a future date 
only for the purpose of fixing the next date 
of hearing. This difficulty, in our opinion, 
is created by a tota] disregard of the provi- 
sions of Order XVII Rule 1 and a failure to 
appreciate that it contemplates the continu- 
ed hearing of a case, once it has started, from 
day to day until it is finished. Ip various 
States we found the subordinate Judiciary 
acting as if they understood the Code to pro- 
vide the contrary. They seemed to think 
that interrupted hearings should be the rule 

. and a day-to-day hearings the exception. W> 


found in some-State: the cross-examination..of 
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a witness spread over several hearings with 
breaks running in some cases into months. 
It seemed to be the invariable practice to ad- 
journ the case after the closing of the plain- 
tif’s evidence and before the starting of the 
defendant’s evidence. It would also appeal 
to be common practice to adjourn the case 
after the recording of evidence is completed 
to enable the counsel to prepare their argu- 
ments. A further adjournment invariably 
takes place after the arguments are closed 
for the judge to deliver his judgment. It 
needs to be emphasised that every step in 
this method of what may be described as the 
hearing of a suit through a series of adjourn- 
ments is contrary to the Code. There is no 
reason why all the witnesses in the case whe- 
ther those of the plaintiff or of the defendant 
should not be examined in a series, the evi- 
dence followed immediately by arguments 
of counsel and, in most cases, the judgment 
following the close of the arguments. This 
happens every day in practice onthe Original 
Sides of the High Courts of Calcutta, Mad- 
ras and Bombay, and we see no reason why 
the subordinate courts should not be able to 
follow the same procedure.” 


28. The Commission went on to say: 


“Unfortunately, in practice even after 
the case has reached the stage of trial. its 
progress is impeded by frequent adjourn- 


_ments, Adjournments are sometimes granted 


for the mere asking especially in the heavier 
cases. Quite often a litigant comes to court 
ready with witnesses to go on with a trial 
and is. told that the case has been adjourned. 
Thus parties are forced to incur needless ex- 
pense and parties and witnesses are harassed. 
The most frequent causes of the adjournment 
of a hearing are that the court is pre-occupied 
with other cases and has no time to take up 
the case or cases or that the date is incon- 
venient to the parties or their pleaders. In 
fact, the convenience of the parties or the 
pleaders is probably the mest usual cause 
of adjournments. We have already dealt 
with the problem of adjournments arising 
out of the court’s pre-occupation with other 
case. With regard to adjournments which are 
granted to suit the convenience of: the par- 
ties, the remedy is obvious. The matter was 
thus commented upon by the Civi] Justice 
Committee: 


“No hard and fast rules can be laid down 
in such matters. There are instances in 
which an adjournment should be reasonably 
granted to suit convenience alone, For ex- 
ample an application for an. adjournment on 
the ‘ground that the father of the principal 
witness had died and the witness had to at- 


tend his obsequiesis a reasonable application 
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which should be allowed ...... _ At present 
however, not only are such adjournments 


granted too frequently, the interests of the 
other side are not sufficiently considered. 
When a party wants an adjournment to suit 
his own convenience the Court should in- 
sist on a preliminary that he pays the costs 
of the other side for that day. Such adjourn- 
ments should not be granted except for re- 
ully good cause. Presiding Officers must be 
stricter on the point, and be ready to give 
up a reputation for easy going good nature 
in the interest of efficiency. Lawyers who 
take up more work than they can handle 
must be shown that the court will not delay 
decision to suit their convenience........ 
The principle must be accepted as absolute 
that a case must be taken up on the date fix- 
ed unless there is really good reason for an 
adjournment.” (Vol, I pp. 837-338, para 66). 

29. The Commission condemned the 
practice of the plaintiff and the defendant 
giving evidence at the end of other witnesses’ 
evidence. It said: 

“In dealing with the question of oral 
evidence we wish to refer to an undesirable 
practice which seems to prevail in certain 
courts, The plaintiff or the defendant upon 
whom lies the burden of proving certain 
issues and who has to give evidence in sup- 
port of his case is not called as witness be- 
fore the evidence of the other witness is re- 
corded. He is called after all his witnesses 
have been examined. The underlying pur- 
pose of this practice appears to be that the 
plaintif or the defendant giving evidence at 
the end may be able to fil] in gaps in the 
evidence given by his witnesses. We strongly 
deprecate this practice and recommend that 
it should be stopped. 


The parties to a proceeding should be 
in a position at the commencement of the 
proceedings to make up their minds whether 
they wish to give evidence. If they do wish 
they should be required to enter the wit- 
ness box before any of their witnesses are 
examined. We recommend that Rule 2 or 
Rule 3 of Order XVIIL of the Code of Civil 
Procedure be suitably amended so as to 
embody such a provision.” (Volume I page 
840 —— para 71). 


30. In Practice Direction No. 6 of 
1974 we have provided that the party 
shall appear before any other witness is 
examined on his behalf. In fact we have 
gone even further. We have said that the 
‘Court may for sufficient reason go on with 
the hearing although the evidence of the 
party having the right to begin has not 
been concluded and may also allow either 
party -to produce any witness at any stage 
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of suit. (See paragraphs 4 and 5 of Prac- 
tice Direction No. 6). 

31. The Law Commission in its 
27th Report on the Code of Civil Proce- 
dure published in 1964 observes at 
page 15, paras. 31 and 32: 

“Order XVIII, Rule 1 (2) proviso 
enacts that when the hearing of evidence 
has once begun, hearing of the suit shall 
be continued from day to day. In prac- 
tice, this provision is rarely observed. The 
practice which prevails in England should 
be followed, i.e. the evidence should be 
recorded continuously without any break, 
except in very exceptional circumstances 
such as the illness of a party, his wit- 
nesses or the advocate appearing in the 
case. There are too many adjournments 
on the ground of (a) non-attendance of 
witnesses (b) want of time and (c) con- 
venience of counsel. 


Order XVI, Rules 1 and 2 should be 
amended so as to provide that the list of 
witnesses to be summoned by any party 
should be filed within a specified time. 
The date of hearing should be fixed-only 
after such a list is filed and having regard 
to the time that may be reasonably re- 
quired for summoning the witnesses. The 
date of hearing should be fixed in con- 
sultation with the advocates of both sides. 
Where a party has applied late for sum- 
moning the witnesses, the summons 
should be issued at his risk. A provision 
should be made in the Code enabling the 
parties to serve their own witnesses. 
Penal action should be taken against the 
witnesses who fail to attend though duly 
served (Order XVI, Rules 10 to 13).” 


32. In its 54th report on the Code 
of Procedure published in 1973 the Law 
Commission says: 

“Order 17, Rule 1 (2), proviso, enacts 
that when the hearing of evidence has 
once begun hearing of the suit shall be 
continued from day-to-day. In practice 
however this provision is rarely observed. 
The need for recording evidence con- 
tinuously was emphasised in the earlier 
Report and the practice which prevails in 
England was referred to. It is obviously 
desirable as was observed in the earlier 
Report that evidence should be recorded 
continuously without any break, except in 
very exceptional circumstances. 

We agree with the above approach. 
We are of the view that Order 17, Rule 1 
(2), proviso, should be made more restric- 
tive, by express amendment, The time 
has come for enacting specific and posi- 
five restrictions in’ this respect: and, in 
particular, once the stage of evidence has- 
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been reached, an adjournment should be 
granted only for unavoidable reasons. 
That, indeed is the spirit of the existing 
rule; but we would like to give it express 
recognition, We would, in the interest of 
expedition, also like to impose a few other 
restrictions on the grant of adjourn- 
ments.” (Page 158 — Paras 17.5 and 17.6) 

33. On the object of the proviso it 
was said: 

“I£ one object of this proviso is to 
avoid delay, expense and inconvenience, 
there is a larger object, namely, to avoid 
opportunities for perjury and attempts to 
win over witnesses.” (Page 157). 

* 34. Adjournments have now gone 
to such absurd lengths that the case is 
adjourned for a witness’s cross-examina- 
tion at the request of the counsel on the 
ground either that he is busy elsewhere 
or that he is not prepared for cross-exa- 
mination. Sometimes the Court has no 
time or has to deal with another case 
waiting on the list. The result is that the 
witness is asked to go away. He is ask- 
ed to appear again. In this needless ad- 
journment he is the only casualty. His 
interest has always been disregarded. The 
Law Commission has proposed that O. 17 
be reframed so that this does not happen. 

35. In the bill to amend the Code 
of Civil Procedure, 1908 (Bill No. 27 of 
1974) which was introduced in Lok Sabha 
on April 8, 1974 the proviso to Rule 1 (2) 
of O. XVII has been made more restric- 
tive so that once the stage of evidence has 
been reached, an adjournment should be 
granted only for unavoidable reasons. 
The following is the suggested amend- 
ment of the proviso: 

“Provided that,— 

(a) When the. hearing of the suit has 
commenced, it shall be continued from 
day to day until all the witnesses in at- 
tendance have been examined, unless the 
Court finds that, for the exceptional 
reasons to be recorded by it, the adjourn- 
ment of the hearing beyond the following 
day is necessary, 

(b) no adjournment shall be granted 
at the request of a party, except where 
the circumstances are beyond the control 
of that party, 

(c) the fact that the pleader of a 
` party is engaged in another Court, shall 
not be a ground for adjournment, 

(da) where the illness of a pleader or 
his inability to conduct the case for any 
reason, other than his being engaged in 
another Court, is put forward as a ground 
for adjournment, the Court shall not 
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grant the adjournment unless it is satis- 
fied that the party applying for adjourn- 
ment could not have engaged another 
pleader in time. 

(e) where a witness is present in 
Court but a party or his pleader is not 
present or the party or his pleader, though 
present in Court, is not ready to examine 
Or cross-examine the witnesses, the Court 
may, if it thinks fit, 'record the statement 
of the witness and pass such orders as it 
thinks fit dispensing with the examina- 
tion~in-chief or cross-examination of the 
witness, as the case may be, by the party 
or his pleader not present or not ready as 
aforesaid.” 

36. This amendment of the Code 
is proposed with a view to “expedite the 
disposal of civil suits and proceedings, so 
that justice may not be delayed”. 


37. These observations should be 
sufficient to show the consequence of 
ignoring the proviso. 

38. Apart from what is said in 
those observations there is a chain of 
serious consequences resulting from the 
present mode of trial. I will refer only 
to the more conspicuous ones. 

39. The instalment system vio- 
lates the basic notion of a trial on which 
our legal system proceeds: that the Judge 
who saw the. witnesses must decide the 
case. If a witness gives this evidence in 
a forthright way, unperturbed by cross- 
examination, the Court will no doubt be 
more disposed to believe him than would 
be the case with a halting and prevaricat- 
ing witnesses. No one has ever doubted 
that demeanour is of the utmost import- 
ance in deciding upon the veraeity of 
witness. Demeanour can never be really 


recorded, Still, it is a vital thing. In the 


present practice, the Judge deciding the 
case is totally deprived of this valuable 
aid. So the quality of jfstice.is bound to 
deteriorate. Furthermore, the doctrine 
that a Court of appeal will not normally 
interfere in matters of appreciation of 
evidence not having seen the witnesses, is 
devoid of meaning in the present context. 


40. The instalment system of trial 
is grossly unfair to the Judge. When 
there are 20 or 30 cases listed on a given 
day, an atmosphere of considerable pres- 
sure is built up, which is not conducive 
to judicial serenity. No human mind can 
possibly deal effectively or properly with 
so many matters within such a short space 
of time. It becomes an exercise in super- 
ficiality. Not knowing which case on the 
list will come to an effective hearing, the 
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Judge cannot reasonably be expected to 
prepare himself for any. The picture of 
a Judge working in such conditions is 
well drawn by Sir Tej Bahadur Sapru. 
He says: f 

“Very frequently I have found that 
at the start of a case, the subordinate 
Judge is supremely ignorant of facts and 
pleadings in the case and the real issue 
arising in it. This is mainly due to the 
fact that though the law requires that 
the case should be opened, it is in actual 
practice very seldom opened s se se + 
The result is that if a point arises during 
the trial as to the relevancy or admissibi- 
lity of any evidence, the subordinate 
Judge is either unable to come to a deci- 
sion then and there, or does not want to 
take the risk until he has mastered the 
whole case. which he usually does when 
the case comes to be-argued on both sides 
and sometimes even later. It is by no 
means infrequent to come across the re- 
marks by the Judge that evidence which 
is objected to by one party is admitted 
“subject to decision at the time of argu- 
ment’, I very well remember Sir John 
Stanley and Sir Henry Richards in civil 
cases commenting very severely upon 
practice of this sort, but their strictures 
had little effect.” 


41. When that is the state of the 
Judge, some counsel are encouraged to 
raise objections of speculative value. If 
they know that a Judge was fully seized 
of the case, perhaps many objections 
would never be raised. 


42, As an incident of the instal- 
ment system, cause lists are unduly 
lengthy. They communicate to expe- 
rienced parties that all the cases will not 
be heard. This leads to laxity all round. 
In a sense the Judge. has dealt with 20 
or 30 cases in a day, and yet he. has done 
very little. A great deal of his time is 
spent in simply granting adjournments. 

43. The present system is also un- 
fair to counsel. Having experienced 
numerous adjournments, counsel cannot be 
blamed if they are taken by surprise when 
a case is heard, and are found in a state 
of unpreparedness, The system also 
works hard on the litigant. He must now 
come to Court over and over again mere- 
ly to find at the end of the day that the 
case is adjourned, with nothing done. 
Like counsel he too is taken by surprise 
when the case is at last heard. 

44, There are so many practical 
side effects. I will mention only a few. 
Long lists involve more labour and ex- 
pense. Every case listed brings to Court 
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more persons — parties, witnesses and 
others — producing congestion in and out- 
side the Court room. Judicial proceed- 
ings have to be carried on in an air of 
commotion and disturbance. 

45. Broadly, the instalment system 
reduces the efficiency of all the partici- 
pants, results in unnecessary waste of 
judicial time, and increases the burden 
and, perhaps, the cost of litigation. Above 
all, it lowers the quality of justice ad- 
ministered by a Court. I am unable to 
see what, if any, advantage the instal- 
ment system of trial can possibly have. 

46. I think there is great wisdom 
in the proviso. It is backed by centuries 
of judicial experience in England. Con- 
tinuous system of trial is the only con- 
ceivable method of trying suits. On the 
appellate side it is no different. An ap- 
peal once begun is continuously argued 
till it comes to a close. May be few days. 
It is rarely adjourned from time to time. 
The continuous hearing is the best system 
of trial. It conserves judge-time and pro- 
duces better justice. * 


47. If the trial of a case is con- 
tinuous cases are not repeatedly adjourn- 
ed after recording the. statement of a wit- 
ness or two or three as is often done in 
the instalment: system of trial. Similarly, 
in the matter of delay, the average time 
taken to decide a case is no longer than at 
present. Of course, it does not appear re- 
currently in the list and so give the illu- 
sion of progress. It appears for trial in 
the list after a considerable time, it is 
true, but when it does, it is finished. 


48. These were some of our ideas 
when we decided to reorganise the ori- 
ginal side of this Court in January, 1973. 
The main idea underlying reorganisation 
was to ensure that cases are tried con- 
tinuously on the original side as contem- 
plated in Order 17 of the Code of Civil 
Procedure. We thought that it was neces- 
sary to go back and enforce the proviso. 
We recommended continuous system of 
trial. These thoughts were expressed in 
a note which was prepared by T. P. S. 
Chawla, J. and myself. Though I penned 
my name. to that note it was essentially 
the handiwork of Chawla J, 

49, Sub-rules (1) and (2) of O. 17, 
R. 1 speak of the hearing of the suit. 
There is thus a distinction between the 
hearing of the suit and the hearing of 
evidence. The proviso speaks of ‘hearing 
of the suit,’ and ‘hearing of evidence,’ The 
word thearing is a comprehensive word 
and would include hearings, not involv- 
ing the hearing of evidence as where the 
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Court hears parties for settlement of 
issues See Madhu Sudan v. Kali Charan, 
AIR 1919 Cal 800 (801). One thing seems 
clear, The legislature places special em- 

_iphasis on the hearing of evidence in the 
proviso. Once begun the hearing of evi- 
dence must continue from day tọ day 
until all the witnesses in attendance have 
been examined. At this stage no adjourn- 
ments are to be allowed except when for 
compelling reasons (which are to be re- 
corded) the Court finds it necessary to 
adjourn the hearing. 


50. In civil cases, all the evidence 
is normally given viva voce at the hear- 
ing, but it may be taken before trial and 
read at the trial when it is given by affi- 
davit (O. 19), on commission (O. 26) or in 
answer to interrogatories (O. 11). (See 
Cross on Evidence 4th (1974) Edn. p. 196). 

51. If the hearing of evidence has 
to be continued from day to day it does 
laot stand to reason that at the stage of 
lexamination of a witness who it was 
known beforehand was to be examined on 
commission the trial comes to a grinding 
halt. It is not intention of the framers 
of the Code that commission for the. exa- 
mination of defendants’s witnesses should 
jissue after the plaintiff has closed his evi- 
dence. Commission is woven into the 
texture of trial. It is not a thing apart. 
It is not an island where lawyers and 
litigants can repose for the time being till 
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the ship carrying commission papers 
arrives, 
52. Once the trial has begun there 


is no respite. Everything has been readied 
before hand. The witnesses are in attend- 
ance. Commission papers have been re- 
ceived if any witness was to be examined 
on commission. The judge starts hearing 
the evidence. He sits for days together, 
may be weeks, to hold the trial. Day 
and night this mind is preoccupied with 
the problems raised in the trial. He has 
no other case to distract his attention. 
The result is that he remembers most of 
the evidence given before him. The issues 
are clear in his mind. Material docu- 
ments he remembers by heart. 


53. As soon as the evidence is over 
counse] address arguments. The whole 
matter is fresh in Judge’s mind. Argu- 
ments tend to be short. Everything need 
not be read, The Judge has listened to 
the evidence. In the course of evidence 
his attention has been called to the im- 
portant points involved in the case on 
which his rulings are sought from time to 
time. He is asked to decide. on admissibi- 
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lity of documents and relevancy of evi- 


dence. He gives his rulings there and 
then. Nothing is reserved till the end 
except judgment. . To judgment he pro- 


ceeds immediately on the conclusion of 
arguments if he has made up his mind. 
Tf the case has been well prepared and 
well argued judgment is dictated in open 
Court in the presence of the parties un- 
less reserved for some reason. 

54. As Prof. Glanville Williams 
says :-— 

“Even an experienced Judge often 
does not arrive at his decision by way of 
conscious reasoning: “what happens is 
that as he listens to the evidence, he be- 
gins to feel the answer in his bones, The 
purported reasoning in his judgment is 
rationalisation, an ex post facto statement 
of how he has come to feel.” (The Proof 
of Guilt, Hamlyns Lectures (1963) 3rd 
ed. p. 314). 

55. This is the true picture of a 
trial Judge. 

56. The trial cannot be broken 
into fragments. If you break the trial 
you break its essential unity, Its thematic 
coherence, The Judge has to see the facts 
of the case steadily and as a whole. He 
cannot see them into different bits. In a 
word he has to get the whole hog. 

57. So much for the trial. Now I 
turn to commission. The general rule is, 
and this should not be lost sight of, that 
the evidence of a witness should be given 
in open Court and tested by cross-exami- 
nation. Unless the testimony of a wit- 
ness is tested in the fire of cross-exami- 
nation its worth cannot be estimated. The 
parties have a right to have the evidence 
of witnesses taken in open court ie. 
publicly. See Rajah Bommarauze Baha- 
dur v. Rangaswamy Mudaly, (1855) 6 Moo 
Ind App 232 (264) (PC). AN witnesses 
should without distinction give their evi- 
dence from the witness box. The follow- 
ing may be deemed to be exceptions to 
the rule that the examination of wit- 
nesses should be in open Court: 

1. Pardanashin women and other per- 
sons who are exempted from personal 
appearance in Court should not be exa- 
mined in open Court. See also Ss, 132 
and 133. ` 

2. Where: witnesses are examined on 
commission (O. 26). 

57-A. As Odgers says: 

"It is in every way a misfortune nof 
to have the evidence of an important wit- 
ness given orally in Court. The deposi- 
tion when read aloud at the trial produces 
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but a faint effect; if there is a jury, they 
. like to see the man and hear him exa- 
mined and cross-examined. Moreover 
your opponent learns beforehand exactly 
what your case is, and has plenty of time 
to prepare his answer to it.” (Pleadings 
and Practice 20th ed. p. 296). l 

58. Order 5, Rule 4 provides that 
no party shall be ordered to appear in per- 
son unless he resides within jurisdiction 
or within a certain distance outside juris- 
diction. Order 16, Rule 19 provides that 
no one shall be ordered to attend in per- 
son to give evidence unless he resides. 
within jurisdiction or within a certain 
distance outside jurisdiction, Order 26, 
Rule 1 provides for the examination on 
commission of any person residing within 
jurisdiction in certain circumstances. 
Order 26, Rule 4, Clauses (b) and (c) pro- 
vide for the examination on commission 
of persons within jurisdiction under cer- 
tain other circumstances. Order 26, Rule 4, 
Clause (a) provides for the examination on 
commission of any person residing out- 
side jurisdiction. -Order 26, Rule 5 pro- 
vides for the examination on commission 
of any person, under certain circum- 
stances, who is residing outside India. 

59. Under Order 26 the Judge 
issues commission for the examination of 
a witness on commission. A practising 
lawyer, rather than an officer of the 
Court, is usually named as an examiner. 
The witnesses, parties and advocates 
attend before him, the witnesses are exa- 
mined, cross-examined and re-examined. 
The examiner takes a note of any objec- 
tion to the admissibility of evidence that 
may be raised. The Judge will only 
allow the deposition to be read at the 
hearing, without the consent of the party 
against whom it is given if the maker is 
still unable to attend Court (See Cross on 
Evidence 4th (1974) ed. p. 196). 

60. The impeached Practice Direc- 
tion requires that if witnesses are desired 
to be examined on commission this must 
be done well before the ‘hearing’ begins. 
Order 18 in terms speaks of the ‘hearing’ 
of a suit. The hearing is concerned with 
what happens in open Court when wit- 
nesses are examined and cross-examined, 
addresses are delivered by counsel and 
judgment is delivered. (See Sitaram v. 
Yograj Singh, AIR 1953 SC 293 (295) Bom). 

61. Order 18, Rules 1 and 2 pro- 
vide that the plaintiff has the right to 
begin and shall “produce. his evidence in 
support of the issues which he is pound 
to prove.” Thereafter the’. other party 
shall produce his evidence (Rule 2). ` 
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The right to begin follows the onus pro- 
bandi as provided by Sections 101 to 114 
of the Evidence Act. As a general rule 
the plaintiff has to prove his claim by 
positive proof for the Court has to see 
whether there is proof of claim before it 
needs enquire as to the truth or other- 
wise of the defence. 

62. It is said that the Practice 
Direction is opposed to the (1) rules re- 
lating to onus of proof, and (2) the princi- 
ple of natural justice since it requires the 
defendant to examine his witness on com- 
mission much befere the pla‘ntiff has un- 
folded his case in evidence and without 
the defendant knowing what the plain- 
tiffs witnesses are going to say at the 
hearing. It was submitted that the Prac- 
tice Direction cannot alter the rules of 
evidence as propounded in Sections 101 to 
103 of the Evidence Act and Order 18, 
Rules 1 and 2, Code of Civil Procedure. 
This was the principal argument of Mr. 
R. L. Aggarwal and Mr. S. C. Malik who 
attacked the Practice Direction. We were 
referred to Smt. Gurdial Kaur v. Pyara 
Singh, AIR 1962 Punj 180 and Balakrishna 
Kar v. H. K. Mahatab, AIR 1954 Orissa 
191. Mr. S. L. Bhatia appeared on behalf 
of the bar association to support the 
Practice Direction. We record here our 
appreciation of the assistance the counsel 
gave us. 

63. In my opinion this argument 
is based on a misconception. Order 18, 
Rule 16 itself shows that the rule regard- 
ing onus of proof need not be followed in 
all the circumstances, That rule provides 
that where a witness is about to leave 
jurisdiction of the Court or other suffi- 
cient cause is shown why his evidence 
should be taken immediately, the Court 
may take the evidence “forthwith” in the 
presence of the parties or on a day fixed 
for the examination after notice to the 
parties. The evidence taken under this 
rule should be signed by the witness 
after being read over to him. “It may 
then be read at any hearing of the suit.” 
This rule provides for the de bene esse 
examination of a witness about to leave 
the jurisdiction of the Court. This rule 
has nothing to do with the principles laid 
down in Rules 1 to 3 of Order 18 as to 
the right of the parties to lead evidence 
in the trial of a suit. The decisions of 
Punjab and Orissa .cited above are rulings 
on O. 18 and of no assistance in deciding 
the question of issuance of commission. 
The examination of a witness de bene 
esse cannot affect the question of right 
to begin the case. Where’ a defendant has 
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examined a witness de bene esse, the 
plaintiff who has the right to begin the 
case, cannot insist that the defendant 
should complete his evidence, before he 
(the plaintiff) is called upon to adduce 
his evidence. See Mohamed Hussain v. 
Chartered Bank, AIR 1965 Mad 266 (270). 


64. It appears to me that the 
scheme and arrangement of the Code of 
Civil Procedure does not lend support to 
the argument that witnesses on commis- 
sion cannot be examined before the hear- 
ing begins. It was urged that it is im- 
possible for a party to examine his wit- 
ness on commission unless he knows what 
the witnesses of the other side are going 
to say. I cannot accept this argument, 
In the pleadings (O. 6 to O. 8) the parties 
disclose their respective cases. The 
object of pleadings is to prevent surprise 
at the trial as it is called in England and 
“hearing” as called by the Code. A party 
is entitled to know the case of his op- 
ponent before he can meet it. Order 10 
of the Code deals with the examination 
of the parties by the Court. The object 
is to ascertain from each party or his 
pleader whether he admits or denies such 
allegations of facts as are made in the 
plaint or written statement of the oppo- 
site party. It is a matter of regret that 
this wholesome provision has not been 
frequently made use of in our Courts. If 
parties are examined under Order 10 the 
evidence of the parties will be curtailed 
to a great extent. Order 11 deals with 
discovery and inspections. Order 12 deals 
with admissions. Order 13 deals with the 
production of documents. Documentary 
evidence is to be produced at the first 
hearing and no party can say that he will 
not produce his documents till the other 
side has closed his evidence. -Order 14 
deals with the settlement of issues. Of 
particular importance is R. 4 of O. 14 





which empowers the Court to examine: 


any witness or document before framing 
of issues. Order 16 deals with summon- 
ing and attendance of witnesses, Rule 7 
of that Order provides that any person 
present in Court may be required by the 
Court to give evidence or to produce any 
document then and there in his posses- 
sion and power. With O. 17 and O. 18 
I have already dealt with in so far as they 
are relevant to our purpose. Order 19 
deals with affidavit, 


65. These provisions are prepara- 
tory to the trial. They are in the nature 
of a prologue. Now the.stage is set. The 
drama remains to be enacted. The actors, 
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the dramatis personae, are in readiness. 
They play their part. The judgment is 
delivered. That is the epilogue. The 
trial comes to an end. Once the hearing 
begins it will not stop for the examina- 
tion of a witness on commission. If the 
witness is within the jurisdiction of the 
Court and is unable to attend Court e. g. 
where he suddenly falls ill the Judge can 
order him to be examined immediately so 
that the hearing can go on. 

66. There is another point which 
demands decision. What is the proper 
procedure for tendering the evidence 
taken on commission at the trial? Rules 7 
and 8 of Order 26, Code of Civil Proce- 
dure lay down the relevant law. 

67. The evidence taken on com- 
mission does not become evidence in the 
suit until the same has been tendered by 
the party on whose behalf it has been 
taken. Until evidence taken on commis- 
sion ig tendered and admitted as evidence 
in the suit neither party has the right to 
make use of it. (See Hemanta Kumar v. 
Banku Behari, (1905) 9 Cal WN 794 and 
Kusum Kumari Roy v. Satya Ranjan Das, 
(1903) ILR 30 Cal 999. 

68. Rule 7 of Order 26 says that 
evidence taken on commission forms 
Part of the record. But it does not 
automatically become evidence as soon as 
the commission is returned. Rule 8 says 
that evidence taken under a commission 
shall not be read as evidence in the suit 
without the consent of the party against 
whom the same is offered until the con- 
ditions laid down in clause (a) of that rule 
are satisfied: See Krista Kishore v. 
Pancharam, AIR 1928 Cal 341 (per Ran- 
kin, C. J. and Mitter, J.), P. Krishna Dutt 
v. Pramatha Nath, AIR 1928 Cal 421 and 
Mohitosh Ghose v. Molin Behari Dutt, 
AIR 1937 Cal 163. 

69. In this connection I would 
refer to a passage in the judgment of Sir 
George Rankin, C. J. in Phanindra Kri- 
shna Dutt v. Pramatha Nath, AIR 1928 
Cal 421 where he said: 

“I take- this occasion to point out that 
when this case comes on for trial, the 
mere fact that this commission has been 
ordered now will be no reason whatever 
for anyone of to look at it unless it is 
found that at the time of the hearing, 
sickness or infirmity, or other reason pre- 
vents the witness from giving his evi- 
dence in the ordinary way.” 

70. The Division Bench east serious 
doubt on the correctness of Dhanu Ram 
Mahto' v. Murli Mahto, (1909) 36 Cal 566 
where another bench seems to have taken 
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the view that once commission is ex- 
ecuted the evidence taken. on commission 
is ipso facto evidence in the case. (See 
also Vithaldas v. Lakhmidas, AIR 1942 
Bom 266 where Chagla J. followed ear- 
lier Calcutta decisions and dissented from 
Dhanu Ram Mahto’s case (supra). 


71. Again in the case of Satish 
Chandra Chatterji v. Satish Kantha Roy, 
AIR 1923 PC 73, Lord Atkinson delivering 
the judgment of the Judicial Committee, 
commented upon a case where it appears 
that in December 1916 a commission was 
appointed, evidence was given on com- 
mission in January 1917 and the trial 
commenced in February 1917; and the 
Judicial Committee there pointed out : 

“Evidence taken on commission 
should only be permitted to be used 
where the witness is proved to be too ill 
to give, his evidence in Court or is absent ` 
or for other sufficient reason. If Satish 
went to the Court he.could and presumably 
would have been accommodated with a 
seat and so on. The whole procedure in 
this matter strongly suggests that it was 
his aversion to undergo the ordeal of an 
examination in open Court, in the pre- 
sence of those who knew him, rather than 
jU-health, which kept him from the wit- 
ness~box.” 


72. In Mahin Chandra v. Naba 
Chandra, AIR: 1927 Cal 43 it was pointed 
out that Rule 8 is to be treated as a rea- 
lity. That was a case of a man who got 
himself examined at a time when he was 
outside the jurisdiction. At the time of 
the hearing he was within the jurisdic- 
tion and the other party wanted him to 
give evidence in Court in the ordinary 
way. The Court, as the man’s evidence 
had been taken on commission, allowed 
the commission evidence to go in and it 
was pointed out that in those circum- 
stances the evidence taken on commis- 
sion could not be read as evidence in the 
case against the defendant in view of the 
provisions of Order 26, Rule 8, there be- 
ing no material which would ground the 
exercise of a discretion on the part of the 
‘Court to dispense with the proof of the 
various matters mentioned in that rule. 
Chatterjea and Panton, JJ. said: 


“There was no consent of the defen- 
dant to the evidence of the plaintiff taken 
on commission being read against him. 
On the contrary the defendant all along 
insisted upon the presence of the plain- 
tiff in Court, That being so it was for the 
plaintiff to show that he was beyond the 
jurisdiction of the Court at the time when 
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the evidence was going to be read in 
Court. There is no such evidence. On 
the contrary one of the witnesses for the 
plaintiff said that the plaintiff was at 
home (i.e. at Dhurung in Chittagong) on 
the day the witness was examined, In 
these circumstances the evidence taken on 
commission under the law could not be 
read as evidence in the case against the 
defendant.” 

73. The conclusion therefore is 
that the depositions of witnesses taken on 
commission have got to be tendered as 
evidence and admitted by the Court as 
evidence before they became evidence in 
the case. 

74, Rules 7 and 8 clearly show 
that the witnesses have to be examined 
on commission before the case is set down 
for trial. If this is not done it is not easy 
to see how witnesses’ depositions can be 
tendered at the trial. 

75. I agree that the defendants’ 
applications should be dismissed, 
>o 76 One final word. What has 
been said here is not new; indeed it would 
be very strange if it were. Some old les- 
sons need to be restated and relearnt if 
there is to be any worthwhile attempt to 
administer justice according to law, 

77. It was said that the Practice 
Direction was a complete departure from 
established procedure and that we were 
innovators and deviants. In defence I 
will quote the words of Thorton Wilder: 

“I am not an innovator but redis- 
coverer of forgotten goods.” 


Applications dismissed. 


Lajwanti Malik 


AIR 1977 DELHI 63 
B. C. MISRA, J. 

P. C. Badhwar, Appellant v. Smt. 
Lajwanti Malik and others, Respondents. 

S. A. O. Nos, 289 and 290 of 1971, 
D/- 31-3-1976.* 

(A) Delhi Rent Control Act (1958), 
Section 19 — Bar of re-letting — It is ab- 
solute and no question of re-letting for 
bona fide reasons arises, 

The word “bona fide” qualifies the 
expression “or transfers to another per- 
son for reasons which do not appear to 
the Controller to be bona fide”, So far 
as re-letting is concerned, the bar is ab- 


*(From the order of G. C, Jain, Rent Con- 
trol Tribunal, Delhi, D/- 16-9-1971.) 
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solute and no question. of bona fide arises 
and the landlord is prohibited from re- 
letting the whole or part of the premises 
for a period of three years, except with 
the previous permission of the Control- 
ler, The existence of Section 19 is a 
wholesome safeguard against the abuse 
of the right of the landlord to obtain 
eviction on ground of bona fide personal 
necessity, Moreover, re-letting in contra- 
vention of Section 19 is an offence under 
Section 48 (8), Section 19 is mandatory 
without any exceptions, save as is in- 
grained in the statute. (Paras 4, 5) 

Where the grounds for re-letting of 
the premises were that there was dire ne- 
cessity of earning rent as income for the 
family and that the landlord originally 
needed only part of the tenanted premi- 
ses and not the whole, these grounds can- 
not be a valid excuse to commit flagrant 
breach of Section 19, though these could 
have sympathetically been taken into 
consideration by the Controller, had an 
application made to him for permission 
to re-let. (Para 5) 

(B) Delhi Rent Control Act (1958), 
Section 19 (2) — Compensation — It is to 
be determined on account of loss suffered 
by injured party and not benefit derived 
by opponent. 

Thus where the Controller awarded 
compensation considering the benefit ac- 
crued to the landlady by earlier vacation 
of the premises by the tenant, this was 
clearly contrary to law, AIR 1951 SC 
144 and AIR 1972 Delhi 11, Relied on. 

(Para 7) 

(C) Delhi Rent Control Act (1958), 
Section 19 — Order of eviction — Tenant 
shifting to his own house six months ear- 
lier than time allowed — Possibility of 


further eviction on ground of alternative ` 


accommodation —- Breach of Section 19 
by landlord —- Quantum of compensation. 

The tenant against whom the evic- 
tion order was passed, vacated the premi- 
ses and shifted to his own newly con- 
structed house. six months earlier than the 
time allowed. Although tenant was fur- 
ther liable to eviction on ground of al- 
ternative accommodation under proviso 
(bh) to Section 14 (1), this proceeding 
would have taken not less than three 
months. The tenant was occupying the 
premises from which he was evicted on 
a rent of Rs, 650/- per month, The pre- 
mises in question were re-let in contra- 
vention of Section 19. 

Held, although no case for 
damages was made out,- substantial 
amount by way of nominal damages (viz., 
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three months’ rent) should have been 
awarded for breach of statutory provision 
by the landlord. 1964 AC 1129 and AIR 
1965 Pat 179, Relied on, {Paras 9, 10) 
Cases Referred: Chronological Paras 
AIR 1972 Delhi 11 

AIR 1965 Pat 179 = 1965 BLJR 679 

1964 AC 1129 = (1964) 2 WLR 269 


1920 AC 102 = 88 LJKB 1033 
(1854) 14 CB 595 = 139 ER 245 
Harnam Dass with Arun Kumar, for 


7 
8 
7 
„AIR 1951 SC 144 = 1950 SCR 979 7 
9 
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` Appellant; F. C, Bedi, for Respondents. 


JUDGMENT:— This order will dis- 
pose of two second appeals (S. A, O. 289 
of 1971 and 5. A, O, 290/1971) both of 
which have been filed under Section 39 of 
the Delhi Rent Control Act, 59 of 1958 
(hereinafter referred to as ‘the Act’), by 
the tenant appellant against the order of 
the Rent Control ‘Tribunal dated 16th 
September, 1971, by which it has allowed 
the landlords appeals and dismissed the 
cross-appeal which had been filed by the 
tenant. The order of the Additional Con- 
troller which was the subject-matter of 
the appeal was dated 28th August, 1969, 
by which a sum of Rs. 5,000/- had been 
awarded as damages to the tenant, The 
Tribunal on appeal set aside the order 
and declined to award any damages. 


2. The material facts of the case 
are that P. C, Badhwar, appellant be- 
fore me, was a tenant in respect of house 
No. C203, Defence Colony, New Delhi, 
on a rent of Rs. 650/- per month under 
the respondent landlady on the material 
date, The premises had, however, been 
let out to the appellant on 16th Novem- 
ber, 1962, by the husband of the respon- 
dent (who has since died). On 11th May, 
1965, the landlady instituted a petition for 
eviction of the appellant from the said 
premises on the ground of bona fide per- 
sonal necessity mentioned in clause (e) 
of the. proviso to sub-section (1) of Sec- 
tion 14 of the Act. This petition was 
tried and on 13th May, 1966, it was de- 
cided on a compromise between the par- 
ties, as a result of which two years time 
was allowed to the appellant to vacate the . 
premises and an order for eviction on the 
ground of bona fide personal necessity 
was passed in favour of the respondent 
landlady against the appellant, The ap- 
pellant, however, vacated the premises 
On 19th November, 1967, that is to say 
about six months earlier than the time al- 
lowed, Shortly afterwards, the respon- 
dent landlady, however, let out 2/3rd 
portion of the premises in dispute to some 
stranger on a rent of Rs. 600/- per month. 
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This was urged by the appellant to be 
contrary to the provisions of sub-section 
(2) of Section 19 of the Act and he, there- 
fore, filed an application on 4th April, 
1968, for restitution of possession and 
claiming a sum of Rs, 10,000/- as dama- 
ges. The factum of the respondent land- 
lady letting out the premises before the 
expiry of three years mentioned in Sec- 
tion 19 (2) of the Act hag been establish- 
ed on the record and has not been disput- 
ed, It is also not disputed that the res- 
pondent landlady did not take permission 
of the Controller as envisaged by the 
statutory provision, before letting out the 
premises again, while she had obtained 
eviction on the ground of bona fide per- 
sonal necessity, She had, therefore, 
clearly contravened the provisions of 
Section 19 (2) of the Act, The Additional 
Controller after recording the said find- 
ing, awarded a sum of Rs. 5,000/~ as 
compensation to the appellant. Dissatis- 
fied, both the parties appealed to the Tri- 
bunal, The Presiding Officer of the Tri- 
bunal affirmed the finding of the Addi- 
tional Controller that the respondent 
landlady had let out the premises con- 
trary to the provisions of Section 19 (2) 
of the Act, He, however set aside the 
order of the Additional Controller award- 
ing compensation, The reasons which 
weighed with the Tribunal are that the 
finances of the landlady had been ex- 
hausted on lengthy litigation and the 
respondents were forced by circumstances 
to have a tenant for the living and that 
the husband of the landlady, who was 
employed as Aerodrome Officer Dum Dum 
Airport, Calcutta had died in February, 
1965 and then she shifted to Delhi along 


with her children and at that time she 
had two sons and two daughters who 
were minors and that she requested the 


tenant to vacate one or two rooms, but 
the tenant refused to do so and did not 
even pay the rent. Then the petition for 
eviction was filed. She let out a portion 
of the premises to one Mr. Pillai on a 
rent of Rs, 600/- per month as she was 
obliged to do so, since the appellant had 
not even paid the arrears of rent due 
and that the respondent landlady needed 
only a portion of the premises for her 
residence and not the whole, The Tribu- 
nal found that the reletting of the pre- 
mises by the landlady was bona fide, It 
further observed that although the res- 
pondent landlady had gained a benefit 
while letting out a portion of the premises 
to a new tenant, the appellant had not 
suffered any loss, as he had built 
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his own house where he had 
shifted and so he had not suffered any 
monetary loss on account of the landlady 
obtaining the order of eviction, It was 
further observed that the appellant had 
nothing to lose by vacating the premises 
earlier than the time allowed and that 
he having constructed his own house was 
liable to be evicted under clause (h) of the 
proviso to sub-section (1) of Section 14 
of the Act and that was a question of 
time only and so the appellant was not 
suffering any loss or damages. Hence 
the Tribunal held that the appellant was 
not entitled to the award of any compen- 
sation, The Tribunal by the impugned. 
order has disposed of two appeals against 
the same order of the Addl. Controller, 
one filed by the tenant and the other by 
the respondent landlady. The learned 
counsel for the appellant has challenged 
the legality and validity of the order of 
the Rent Control Tribunal in the instant 
appeals. 


3. Section 19 of the Act reads as 
follows: 

“(1) Where a landlord recovers pos- 
session of any premises from the tenant 
in pursuance of an order made under 
clause (e) of the proviso to sub-section 
(1) of Section 14, the landlord shall not, 
except with. the permission of the Con- 
troller obtained in the prescribed man- 
ner, re-let the whole or any part of the 
premises within three years from the date 
of obtaining such possession, and in 
granting such permission, the Controller 
may direct the landlord to put such evict- 
ed tenant in possession -of the premises. 

(2) Where a landlord recovers pos- 
session of any premises as aforesaid and 
the premises are not occupied by the 
landlord or by the person for whose be- 
nefit the premises are held, within two 
months of obtaining such possession, or 
the premises having been so occupied are, 
at any time within three years from the 
date of obtaining possession, re-let to any 
person other than the evicted tenant 
without obtaining the permission of the 
Controller under sub-section (1) or the 
Possession of such premises is transferred 
to another person for reasons which do 
not appear to the Controller to be bona 
fide, the Controller may, on an application 
made to him in this behalf by such evict- 
ed tenant within such time as may be 
prescribed, direct the landlord to put the 
tenant in possession of the premises or to 
pay him such compensation as the Con- 
troller thinks fit.” 
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It is obvious from the plain reading of 
the provision that the law requires the 
landlord, who recovers possession of the 
tenanted premises from a tenant on the 
ground of bona fide personal 
under clause (e) of the proviso to sub- 
section (1) of Section 14 of the Act not to 
re-let the premises within the period of 
three years from the date of obtaining 
possession except with the permission of 
the Controller obtained in the prescribed 
manner, Sub-section (2) provides that if 
the landlord recovering possession of the 
premises fails to occupy the same within 
a period of two months or relets to any 
person other than the evicted tenant 
without obtaining the permission of the 
Controller or transfers to another person 
for reasons which do not appear to the 
Controller to be bona fide, the Controller 
may, on an application made to him in the 
prescribed manner, direct the landlord to 
put the tenant in possession of the premi- 
ses or to pay him such compensation as 
the Controller thinks fit. 


4. The word “bona fide”, in my 
opinion qualifies the expression “or pos- 
session of such premises is transferred to 
another person for reasons which do not 
appear to the Controller to be bona fide”. 
So far as re-letting is concerned, the bar 
is absolute and no question of bona fide 
arises and the landlord is prohibited 
from re-letting the whole or part of the 
premises for a period of three years, ex- 
cept with the previous permission of the 
Controller, which is to be granted on an 
application mov2d for the purpose in ac- 
cordance with Rule 3 of the statutory 
Rules framed under the Act. The provi- 
sion of law is very salutary. Under clause 
(e) of the proviso to sub-section (1) of 
Section 14 of the Act, the landlord is 
entitled to obtain eviction on his showing 
to the satisfaction of the Controller that 
he bona fide needs the premises for re- 
sidence of himself and members of his 
family, Often the defence is raised that 
the landlord does not need the premises 
bona fide, but his intention is to increase 
rent or let it out to another tenant on a 
higher rent, This defence is often met by 
reliance on the provisions which are now 
under consideration and should the land- 
lord be found not to occupy the premises 
within two months or to let them out or 
to transfer them within a period of three 
years without the permission of the Con- 
troller, then the tenant becomes entitled 
to obtain restitution of the possession of 
the premises, provided the tenant makes 
an application in accordance with the 
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statutory Rule 4 within a period of six 
months from the date of cause of action. 
The existence of Section 19 is, therefore, 
a wholesome safeguard against the. abuse 
of the right of the landlord to obtain 
eviction on. the ground of bona fide per- 
sonal necessity. Moreover, sub-section (3) 
of Section 48 of the Act has prescribed 
that if any landlord re-lets or transfers 
whole or any part of the premises in con- 
travention of the provisions of' sub-section 
(1) or sub-section (2) of Section 19, he 
shall be punishable with imprisonment 
for a term which may extend to three 
months, or with fine, or with both. This 
offence is triable by a Magistrate of the 
First Class, who has been empowered to 
impose fine of more than Rs, 2,000/- under 
the Act, provided the complaint has been 
lodged within a period of three months 
from the date of the commission of the 
offence, . 
5. This shows how zealously the 
Farliament has safeguarded the interests 
of the tenant against the abuse of the 
right of the landlord and by making the 
breach of Section 19 an offence, an ele- 
ment of public interest hag been intro- 
duced in the statute. In my opinion, the 
provision of law is mandatory and does 
not admit of any exceptions, save ag is 
ingrained in the statute. The respondent 
landlady has made a clean breast of her 
circumstances. She has admitted the re- 
letting of the premises and has shown 
her dire necessity of earning rent as in- 
come for her family. She has gone to 
the extent of submitting that she had ori- 
ginally needed only a part of the tenanted 
premises and not the whole, the posses- 
sion of which was obtained from the te- 
nant, These circumstances do, in my 
opinion, not excuse the respondent land- 
lady from obeying the provisions of law, 
though they could have sympathetically 
been taken into consideration by the Con- 
troller, had she applied to him for per- 
mission to re-let. Upon failure to obtain 
permission they cannot afford a valid ex- 
cuse for the landlady to take the law in 
her own hands and commit flagrant 
breach of Section 19 of the Act, The 
Rent Control Tribunal] has taken a lenient ` 
view, but I am unable to agree that no 
compensation is to be paid to the appel- 
lant. g 

6. The order for eviction had been 
passed against the appellant tenant on 
13th May, 1966 and normally he would 
have been entitled to six months time 
to vacate the premises, but on compro- 
mise he took two years time which ex- 
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pired on 12th May, 1968, but he vacated 
the tenanted premises on 19th November, 
1967 and shifted to his own house which 
he had constructed, The Tribunal in the 
impugned order has observed that on the 
construction of the house, the tenant was 
further liable to eviction on the grounds 
mentioned in clause (h) of the proviso to 
sub-section (1) of Section 14 of the Act, 
but this proceeding would have taken 
sometime, Indeed the proceedings would 
have taken time, but it could not be in 
less than three months that the landlady 
could obtain eviction on the ground men- 
tioned in cl. (h) of the relevant proviso. 
The Tribunal was therefore, right in re- 
fusing restitution of possession, but ought 
to have awarded compensation and its 
order must be set aside. 


7. The Additional Controller had 
awarded a compensation of Rs. 5,000/- 
considering the benefit accrued to the 
respondent landlady by earlier vacation 
of the premises by the appellant, This 
was clearly contrary to law. As held in 
Pannalal Jankidas v. Mohanlal, AIR 1951 
SC 144 and Rattan Lal v, Girdhari Lal, 
AIR 1972 Delhi 11, the compensation is to 
be determined on account of the loss suf- 
fered by the injured party and not the 
benefit derived by the opponent. The 
appellant was well entitled to remain in 
possession of the premises for a period of 
six months more up to May 1968 and 
during that period he could make a rea- 
sonable profit out of the own house or 

.may not have spent any extra amount in 
early completion of the construction of 
his house, Therefore, although it is not 
necessary to order restitution and he has 
failed to prove any special damages, still 
a substantial amount by way of nominal 
damages must be awarded for breach of 
the statutory provision, As observed in 
Rookes v. Barnard, 1964 AC 1129, it is 


necessary for the law to show that it can-. 


not be broken with impunity. 


8. The question of quantum, of 
compensation has engaged my careful at- 
tention, Section 19 gives the Controller 
the discretion to direct restitution or to 
pay to the tenant such compensation as 
the Controller thinks fit. Section 48 (3), 
in a conviction by a Magistrate, makes 
provision for three months imprisonment 
or fine or both. Section 63 of the Indian 
Penal Code provides that where no sum 
is expressed to which a fine may extend, 
the amount of fine to which the offender 
is liable is unlimited, but shall not be 
excessive. There are other provisions in 
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the Act which require compensation to 
be paid as the Controller may think fit 
eg., Section 20, In Section 27 (5), the 
statute has, however provided an amount 
of fine to be levied on the tenant which 
may extend to two months rent out of 
which compensation is to be paid to the 
landlord for false statement in an appli- 
cation for deposit of rent, Section 45 pro- 
vides for compensation up to Rs. 50/- for 
breach of Section 45 of the Act, 


9. The appellant in the instant 
case was occupying the premises on a 
rent of Rs, 650/- per month. I would 
therefore, consider it reasonable that in 
the circumstances of the case a compen- 
sation amounting to a multiple of the rent 
must be paid to the appellant for his loss 
and injury arising out of the breach of 
the legal obligation by the respondents. In 
Brahmdeo Narain Singh v, Members of 
the Notified Area Committee, AIR 1965 
Pat 179, the Division Bench of the High 
Court observed that breach of covenant 
under Section 108 (c) of the Transfer of 
Property Act entitled a lessee to claim 
damages and measure of compensation 
would depend upon the circumstances of 
the case, The burden of proof was on 
the plaintiff to show how much loss he 
had suffered, but when it was not pos- 
sible to calculate accurately or in a re- 
asonable manner the actual amount of 
loss incurred or when the plaintiff had 
not been able to prove the actual loss 
suffered, he would be entitled to recover 
nominal damages for a breach of contract 
and the court has to assess damages as 
best as it could on thé materials avail- 
able and should not decline to estimate 


them merely because the plaintiff could 
not adduce the best evidence. The court 
further observed that even ina case 


where nominal damages were only to be 
awarded, the extent of the same should 
be estimated with reference to the facts 
and circumstances involved and the gene- 
ral principle to be borne in mind was 
that the injured party might be put in 
the same position as that he would have 
been if he had not sustained 
the wrong, The Division Bench then fol- 
lowing Rolin v. Steward, (1854) 14 CB 595 
and Wilson v, United Counties Bank Ltd., 
(1920 AC 102) held that nominal damages 
did not connote that a trifling amount was 
always to be assessed, but a substantial 
amount may be awarded as nominal 
damages, i 


10. In the instant case, compen- 
sation has been ordered to be paid not 
for breach of the contract, but for breach 
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of statutory provision and even nominal ° 


damages in the absence of actual loss 
would have to be a substantial amount. 
T have a large experience of cases be- 
tween the landlord and tenant, both as 
a lawyer and as a Judge, and J am of the 
view that one or two months rent as 
compensation .is considered to be too 
small, while six months or more rent is 
too high and normally. three months rent 
is regarded in Delhi as reasonable and 
good panacea to heal the scars in a dis- 
pute between the landlord and tenant 
unless there be some special circumstan- 
ces established on the record justifying 
the award of a higher or a lower amount 
as permitted by law, In the facts and 
circumstances of the case, I consider it 
reasonable that three months’ rent, that 
is to say, Rs, 1,950/-, be paid to the ap- 
pellant as compensation, This would inci- 
dentally also take into account the time 
the landlady would have taken to con- 
clude proceedings for eviction against. the 
tenant on the ground of alternative ac- 
commodation mentioned in clause (h) of 
the proviso which fact had weighed with 
the Rent Control Tribunal. 

1l. As a result, both the appeals 
are allowed and in place of the order of 
the Rent Control Tribunal the order is 
substituted that the respondents will pay 


a-sum of Rs. 1950/- as compensation to . 


the appellant with the one set of costs of 
these appeals, 
Appeals allowed. 
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Hoshiar Singh, Petitioner v. Ram Dev 
and others, Respondents, 

Civi] Revn, No. 629 of 1975, D/- 5-3- 
1976.* 

Civil P, C. (1908), Order 17,- Rules 
2 and 3 and Order 9, Rules 3, 6 and 8 — 
Rule 3 of Order 17 when attracted — 
Should the defaulting party be absent at 
the hearing for. the court to act under 
the Rule. AIR 1972 Madh Pra 8 and AIR 
1973 Madh Pra 179 and AIR 1918 Mad 143 
(2) (FB) and AIR 1967 Andh Pra 153, Diss. 
from, 

While the court can, under Rule 2 of 
Order 17 proceed against an absent party 
in the manner provided under Order 9, 
Rules 3, 6 or 8 according to the circum- 
stances obtaining, it can act under Rule 3 
of Order 17 only when there is material 


*(From order of S. M. Chopra, Sub. J., 
Delhi, D/- 30-9-1975.) 
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en record to proceed with the suit and a 
party has committed default which hin- 
ders further progress of the suit adjourn- 
ed for the purpose at the request of that 
party, whether or not that party is pre- 
sent at the hearing, since the absence 
may constitute or aggravate the default. 
It is obvious that if the defaulting party 
be the defendant, then, whether the court 
acts ‘under Rule 2 or Rule 3 the decree 
would only be an ex parte one, But if 
the Plaintiff be in default, and absents’ 
himself, the court may act under either 
of the Rules. The powers under Rules 2 
and 3 are not mutually exclusive. The 
court would ordinarily act under R, 2 
when the parties absent themselves and 
under R. 3 if default also is involved. 
When in addition to default the party is 
absent, the court can exercise either of the 
powers. Where the defendant did not 
produce his further witnesses on the ad- 
journed date and also absented himself, 
and the court considering the material so 
far placed on record passed the decree 
proceeding ex parte against the defen- 
dant, held, that the court had acted under 
Rule 2 of Order 17 and it was open to the 
defendant to apply for setting it aside 
under Order 9, Rule 13. AIR 1972 Madh 
Pra 198 and AIR 1976 Madh Pra 21 (FB) 
and AIR 1971 Delhi 183, Foll; AIR 1964 
SC 993, Ref; ATR 1972 Madh Pra 8 and 
AIR 1973 Madh Pra 179 and AIR 1918 
Mad 148 (2) (FB) and AIR 1967 Andh Pra 
152, Diss. from, (Paras 11 and 12)- 
Cases Referred: Chronological Paras 
AIR 1976 Madh Pra 21 = 1975 MPLJ 832 
(FB) 
AIR 1973 Madh Pra 179 = 
534° . 
AIR 1972 Madh Pra 8 = 


9 

1973 MPLJ 
9 

1971 MPLJ 916 
9 


AIR 1972 Madh Pra 198 = 1972 MPLJ 510 
9 


AIR 1971 Delhi 183 = ILR (1971) 1 eas 

787 

AIR 1967 Andh Pra 152 = 
WR 340 

AIR 1964 SC 993 = (1964) 5 SCR 946 10 

AIR 1961 Andh Pra 201 = (1960) 2 Andh 
WR 416 (FB) 

ATR 1952 Mad 825 = 


(1966) 1 Andh 
9 


9 
(1952) 2 Mad LJ 1 
8 


AIR 1918 Mad 143 (2) = 
(FB) ` 

S. K. Gupta, for Petitioner; G. 5. 
Vohra with M., S. Vohra, for 
dents, 

ORDER:— This revision petition has 
been filed by the plaintiff against the 
order of the sub-Judge,-dated 30th Sep- 


34 Mad LJ 24 
9 


Respon- _. 
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tember, 1975, by which he has set aside 
the ex parte decree passed in favour of 
the petitioner against the respondents on 
10th January, 1975 and has restored the 
suit to its original number on payment of 
Rs, 100/- as costs. 


12. The petitioner has ‘instituted 
the suit for a permanent injunction res- 
training the respondents from disposses- 
sing’ the petitioner from the land in dis- 
pute and from demolishing the boundary 
wall of the land in suit, The suit was 
contested and the evidence of the plain- 
tiff had been closed, Opportunity was 
given to the defendant respondents to ad- 
duce their evidence and they produced 
only one witness, but failed to produce 
the remaining evidence. On 10th Janu- 
ary, 1975, the court decided to proceed ex 
parte against the defendants and answer- 
ed the issues on the material placed on 
the file by the petitioner. As a result, it 
decreed the suit and granted the injunc- 
tion restraining dispossession of the peti- 
tioner from the land in dispute and also 
awarded costs, On that date the respon- 
dents were not present. 


3. Subsequently, the respondents 
moved an application under Order 9, 
Rule 13 of the Code of Civil Procedure 
for setting aside the ex parte decree, This 
was set down for trial and the court came 
to the conclusion that sufficient cause had 
been made out for setting aside the ex 
parte decree and the absence of the res- 
pondents before me was unintentional. 
The court also heard the allegations. and 
the evidence produced on his behalf to 
the effect that a witness had been exa- 
mined by them on 15th November, 1974, 
but the defendant, Ram Dev, and his 
counsel were present and they, understood 
the next date to be 30th December instead 
of 20th December, 1974; and since 30th 
December, had been declared a holiday 
they expected that a notice of the date of 
hearing fixed by the court would be issu- 
ed to the parties, but on learning that 
the suit had been decreed ex parte, the 
respondents moved an application for 
setting it aside very expeditiously. The 
sourt also heard the evidence of the clerk 
of the Advocate to the effect that on the 
anvelope of the brief of the Advocate, 
the date of hearing next after 15th No- 
vember, was noted as 30th December, 
1974, The court accepted the statement 
that the mistake on the part of the res- 
pondents was bona fide and so it allowed 
the application and set aside the decree 
on payment of costs. Feeling aggrieved 
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by this order, the plaintiff-petitioner has 
come up in revision. 


4, The main question contended 
by the counsel for the petitioner is that 
the ex parte decree, which had been pass- 
ed on 10th January, 1975, had been pass~. 
ed under the provisions of Order 17, Rule 
3 of the ‘Code of Civil Procedure and so 
only remedy of the opposite party was to 
file an appeal against the decree, He 
has contended that the decree had not 
been passed under Order 17, Rule 2 and 
so the remedy of moving for setting aside 
the decree in accordance with Order 9, 
Rule 13 of the Code was without juris- 
diction. J had issued a notice to the res- 
pondents to show cause why the revision 
be not admitted. In response to the notice . 
the respondents have appeared. I have 
heard the counsel for the respondents at 
great length. I, therefore, admit the re- 


vision and proceed to decide it on its 
merits. 
5. It is common ground between 


the parties that on 15th November, 1974, 
one witness of the defendant respondents 
was examined and the case was adjourn- 
ed. According to the order sheet of the 
Court, it was adjourned to 20th Decem- 
ber, 1974 and the order of that date reads 
as follows: 

“The case has been called for several 
times, since morning, The defendant is 
not present. It is 340 p.m. He is pro- 
ceeded ex parte, The plaintiff states that 
his evidence ig already closed. Not to 
come up for arguments on 8th January, 
1975.” 


6. On 8th January, 1975, argu- 
ments were heard and the suit was de- 
creed on 10th January, 1975. A copy of 
the judgment filed along with the revi- 
sion also shows that the defendant pro- 
duced only one witness and did not ap- 
pear on the next date fixed for evidence 
and he was proceeded ex parte. Since it 
was the defendant who was absent, the 
suit could even ex parte not be decreed 
against him without the material on re- 
cord placed by the plaintiff, who had al- 
ready closed his evidence and so the court 
legally appraised the evidence and de- 
creed the suit, 

7." The material provisions of law 
are contained in Order 17, Rules 2 and 3 
of the Code of Civil Procedure, which 
read as follows: - 

“2. Where, on any day to which the 
hearing of the suit is adjourned, the par- 
ties or any of them fail to appear, the 
Court may proceed to dispose of the suit 
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in one of the modes directed in that be- 
half by Order IX or make such other 
order as it thinks fit, 


3. Where any party to a suit to whom 

time has been granted fails to produce 
his evidence, or to cause the attendance 
of his witnesses, or to perform any other 
act necessary to the further progress of 
the suit, for which time has been allow- 
ed, the court may, notwithstanding such 
default proceed: to decide the suit forth- 
with.” 
Order 17, Rule 2 takes within its ambit 
the provisions of Order 9 of the Code, A 
reference to it will show that under Rule 
6 where the plaintiff appears and the de- 
fendant does not appear, then if it is 
proved that the summons was served, the 
court may proceed ex parte. Under Rule 
13 if a decree has been passed ex parte 
against the defendant, he has been per- 
mitted to apply to the court for an order 
to set aside the decree. Rule 7 of Order 
9 provides that where the court adjourned 
the case for hearing ex parte, and the de- 
fendant, at or before such hearing, ap- 
pears and assigns good cause for his pre- 
vious non~appearance, he may, upon such 
terms as the court directs as to costs or 
otherwise, be heard in answer to the suit 
‘as if he had appeared on the day fixed for 
his appearance. These provisions of law 
would indicate that the scheme of Order 
9 is that if neither party appears then the 
court ig entitled to dismiss the suit under 
Rule 3 and if the defendant appears and 
the plaintiff does not appear, then the 
court is bound to dismiss the suit under 
Rule 8, On the other hand, if the plain- 
tiff appears and the defendant does not 
appear, then the court is authorised to 
either postpone the hearing or proceed 
with the suit ex parte. This is applicable 
to hearing of the suit before the trial 
begins. 

8. Provisions regarding subsequent 
stages of the trial are contained in Order 
17. Rule 1 of Order 17 directs that the 
court may grant time to the parties or to 
any of them, and adjourn hearing of the 
suit as it thinks fit with respect to the 
costs occasioned by the adjournment, pro- 
vided that when the hearing of evidence 
has once begun, the hearing of the suit 
shall be continued from day to ddy until 
the witnesses in attendance have been 
examined, unless the Court finds the ad- 
journment of the hearing beyond the fol- 
lowing day to be necessary for reasons to 
be recorded, Rule 2 provides that where 
any of the parties do not appear, then the 
Court may proceed to dispose of the suit 
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in one of the modes directed in that be- 
half by Order 9 or make such other order 
as it thinks fit. That is to say, if the plain- 
tiff is absent, the Court may dismiss the 
suit without examining the material on 
record; if the defendant is absent and 
Court does not think fit to adjourn the 
suit, then the Court may proceed ex parte, 
that is to say decide the suit and if neces- 
sary grant a decree to the plaintiff on 
the material already placed on record. 
Rule 3 provides for failure of the party 
to take steps necessary for further pro- 
gress of the suit and in that event the 
court is authorised to decide the suit 
forthwith without giving any further op- 
portunity to the defaulting party, Rule 3 
in terms does not apply to a case of a 
mere absence of a party to which appro- 
priately Rule 2 applies, But the question 
arises, if a party who has not taken steps 
in furtherance of the suit also fails to 
appear, then should the order be passed 
by the court under Rule 2 or Rule 3. 
Mulla in the Commentary of the Code of 
Civil Procedure, 13th Edition, edited by 
T. L. Venkatarama Aiyar, has on page 
897 observed as follows: 


“Distinction between Rule 2 and 
Rule 3, — The points of distinction be- 
tween Rules 2 and 3 may thus be summed 
up: (1) Rule 3 applies only when the suit 
is adjourned on the application of a party 
and he is in default at the adjourned 
hearing. But Rule 2 applies when a suit 
is adjourned either on the application of 
the party or otherwise. 

(2) For Rule 3 to apply the party 
must be present at the adjourned hear- 
ing — though according to one view that 
is not essential, and must have made de- 
fault in one or more of the modes speci- 
fied in the rule, But Rule 2 will apply 
whenever there is default of appearance 
by the party, ‘The distinction between 
the two rules is’, it was observed in Guru- 
santhayya v. Veerayya, (1952) 2 Mad LJ 
1 = (AIR 1952 Mad 825), ‘that in order 
that Order 17, Rule 2, should apply, a 
party or his pleader should not be present 
in court, whereas in the case of Order 17, 
Rule 3 even if the party or his pleader is 
present in Court, if there is a failure to 
produce evidence, to cause the attendance 
of witnesses or to perform any other act 
necessary to the further progress of the 
suit Order 17, Rule 3 applies.” 

It is also observed in paragraph 6 on 
page 898, as follows: 

“If the hearing of a suit is adjourned 
on the application of the plaintiff to ena- 
ble him to produce his evidence or to 
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perform any other act as mentioned in 
this rule, and the plaintiff does not ap- 
pear at the adjourned hearing, should the 
court proceed under Rule 3 or under 
Rule 2? The High Court of 
Madras has held that the court should 
in such a case proceed under Rule 2 and 
dismiss the suit for default so that the 
plaintiff may have an opportunity to 
apply under Order 9, Rule 9, to set aside 
the dismissal. That is also the view of the 
High Courts of Andhra Pradesh and 
Kerala. The High Court of Bombay has 
held that the Court should proceed under 
Rule 2 and dismiss the suit for default, 
unless the evidence has been closed in 
which case it should proceed under R, 3 
and deal with the suit on the merits. The 
High Court of Lahore had held that if 
there are no sufficient materials on the 
record, the Court should proceed under 
Rule 2 above but if there are sufficient 
materials it should proceed to decide the 
suit under this rule, In Allahabad, the 
balance of authority seems to be in favour 
of the view that the Court should pro- 
ceed under Rule 2 and not under this rule. 
But by an amendment of Rr. 2 and 3 made 
by the Allahabad High Court the Court 
has power to proceed under Rule 3 and 
decide the suit on the merits, The Patna 
High Court has held that this rule does 
not apply unless the hearing has com- 
menced. The High Court of Calcutta has 
held that in order to apply the procedure 
of Rule 3, two elements must be present, 
viz., (1) the adjournment must have been 
at the instance of the party and (2) there 
must be materials on the record for the 
court to deal with the suit, and that the 
presence of the one element without the 
other does not justify the application of 
Rule 3.” 

9. The counsel for the petitioner 
has cited a Full Bench decision of the 
High Court of Madhya Pradesh, Smt. 
Shantabai v, Chokhelal, AIR 1976 Madh 
Pra 21 (FB). 
Bench was occasioned by the fact that 
there was a conflict of decisions in two 
Division Benches of the same court on 
the question. In Madan. Lal v. Narayan, 
AIR 1972 Madh Pra 8, it was held that it 
was not open to the court to proceed 
under Order 17, Rule 3 of the Code of 
Civil Procedure in the absence of a party; 
while in Sita Bai v, Vidyawati, AIR 1972 
Madh Pra 198, another Division Bench 
took the view that it was open to the 
court to proceed under Order 17, Rule 3 
of the Code even in the absence of a 
party. In Narbada Prasad v, Awadesh 
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Narain, AIR 1973 Madh Pra 179, the view 
in Sita Bai v. Vidyawati’s case was ignor- 
ed on the ground that, the observations 
made therein were obiter dicta, The Full 
Bench of the Madhya Pradesh High Court 
in Shantabai’s case held that it was open 
to the court to proceed under Order 17, 
Rule 3 in the absence of a party where 
the conditions laid down in the said rule 
were fulfilled and it appeared just and 
proper to do so, and where the court had 
so proceeded, it was not open to the party 
aggrieved by the decision to file an appli- 
cation for setting aside the decree under 
Order 9 of the Code. In Prativedi Bha- 
yankaram Pichamma v. Kamisetti Sree- 
ramulu, AIR 1918 Mad 148 (2) (FB) a 
Full Bench of the High Court of Madras 
observed as follows: 


“There is no conflict between Rules 2 
and 3, Order 17, They are independent 
and mutually exclusive. Where the re- 
quisites of Rule 2 are satisfied, that rule 
and not Rule 3 should be applieg al- 
though, in addition to the absence of the 
party, circumstances exist which would 
satisfy the requirements of Rule 3, 

Rule 2 of Order 17 deals with cases 
of absence of parties and Rule 3 with 
failure to do what was ordered. If the 
party fails to appear, Rule 2 applies and 
the court should not assume that he is 
guilty of default and apply the stringent 
provisions of Rule 3. Rule 3 applies only 
to cases where the parties are present 
and have not satisfied the court as to the 
existence of any adequate reason for their 
not having done what they were directed 
to do.” . : 

In this decision, Wallis, C. J., also observ- 
ed that when a case was called on and 
the defendant wag absent and the court 
resolved to proceed against him ex parte, 
there was nothing to prevent the court 


_from applying the provisions of Order 17, 


Rule 3 and disposing of the suit notwith- 
standing the defendant’s failure to do what 
he had been granted time to do, but that 
disposal would be nonetheless in law and 
in fact ex parte, and the decree would be 
liable to be set aside by the defendant 
under Order 9, Rule 13, In M, Agaiah v. 
Mohd,.Abdul Kereem, AIR 1961 Andh 
Pra 201 (FB), the Full Bench observed that 
where a party who was granted time to 
perform some act not only failed to do it 
but was also absent on the date to which 
the hearing was adjourned, it was Rule 2 
and not Rule 3 that applies and that Rule 
3 came into operation only where the 
parties were present and were prepared 
to proceed with the further -hearing of 
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the case, but default of the king men~“ 
tioned in that rule was committed. and 
that when a suit.was dismissed under 
Order 17, Rule 2, the appropriate remedy 
of the aggrieved party was an abplication 
for restoration of the suit and not for re- 
view, This decision of the Full Bench 
was followed by a single Judge of the 
High Court of Andhra Pradesh in Maro- 
thu Suryarao v. Paluri Peddiayya, AIR 
1967 Andh Pra 152, 

10. A learned single Judge of this 
court (V. S. Deshpande J.) in Dayal Chand 
v. Sham Mohan. AIR 1971 Delhi 183, has 
observed as follows in paragraph 5: 

“A perusal of Order 9 shows that it 
is applicable either to the first hearing or 
to such earlier stage of the hearing” of 
the case before the trial of the case be- 
gins, Rules 1 to 3 of Order 9 apply to a 
hearing held immediately after the sum- 
mons have been served. Rules 4 and 5 
provide the remedies to the plaintiff 
against the summary dismissal of the suit, 
such dismissal not being on merits. Under 
Rule 6 where only the plaintiff appears 
and the defendant does not appear an ex 
parte decree or order can be passed by 
the court after hearing the plaintiff alone 
and giving him an opportunity to prove 
his case ex parte against the defendant. 
The defendant has no opportunity to be 
heard at al] and therefore the decision is 
based on the merits of the plaintiff’s case 
alone but not on the merits of the defen- 
dant’s case which has not been heard at 
all. Therefore, the defendant can get an 
ex parte order under Rule 7 or an ex 
parte decree set aside under Rule 13 of 
Order 9. To sum up, the orders under 
the provisions of Order 9 are passed either 
on merits of the plaintiff’s case alone. or 
not on the merits of the case of either 
party. Under Order 9 an order is never 


passed against the plaintiff on the merits , 


of the defendant’s case.” 


In paragraph 10 his Lordship observed as 
follows: 


“It is significant that while Rule 2 of 
Order 17 is invoked when a party or par- 
ties are absent, Rule 3 of Order 17 is 
silent as to the presence or absence of the 
parties, The emphasis of Rule 3 is on the 
default on the part of a party to do some- 
thing for the progress of the suit for 
which time had been, granted by the court. 
If this default is committed by such a 
party, the consequence of the decision on 
merits by the court has to follow. Such 
a default can be committed bya party 
whether he is present or absent.” 
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In paragraph 12 hig Lordship observed as 
follows: 

“The difference between Order 9 and 

Order 17 is further brought out by Order 
20. Rule 1 under which a judgment on 
merits can be pronounced by the court 
‘after the case has been heard’, Order 9 
and the first part of Rule 2 of Order 17 
apply when the case has not been heard 
on merits while the second part of Rule 2 
and the whole of Rule 3 of Order 17 ap- 
ply when the case ig heard on merits. 
Therefore, under the former set of provi- 
sions a judgment on merits is not passed 
except when the plaintiff gets an ex parte 
judgment against the defendant while 
under the later set of provisions a judg- 
ment on merits has to be passed and the 
court cannot revert to the former set of 
provisions to avoid passing of judgments 
on merits.” . 
The Supreme Court in Arjun Singh v. 
Mohinder Kumar, AIR 1964 SC 993. ob- 
served in para 19 on page 1004 as fol- 
lows: 


“Rule 6 contemplates two cases: (1) 
The day on which the defendant fails to 
appear is one of which the defendant has 
no intimation that the suit will be taken 
up for final hearing for example, where 
the hearing is only the first hearing of the 
suit, and (2) where the stage of the first 
hearing is passed and the hearing which 
is fixed is for the disposal of the suit and 
the defendant is not present on such a 
day. The effect of proceeding ex parte 
in the two sets of cases would obviously 
mean a great difference in the result, So 
far as the first type of cases is concerned 
it has to be adjourned for final disposal 
and, as already seen. it would be open to 
the defendant to appear on that date to 
In the second type of 
cases, however, one of two things might 
happen. The evidence of the plaintiff 
might be taken then and there and judg- 


‘ment might be pronounced, In that case 


Order IX. Rule 13 would come in, The 
defendant can, besides filing an appeal or 
an application for review have recourse 
to an application under Order IX, Rule 13 
to set aside the ex parte decree.” 

1. After considering the provi- 
sions of law and the relevant authorities, 
my conclusion is that the court has the 
jurisdiction and power to proceed under 
Order 17, Rule 2 of the Code against the 
absent party and act in accordance with 
the provisions of Order 9 of the Code. 
But. if material has been placed on the 
record and a party should commit a de- 
fault, which hinders the further progress 
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of the suit and the suit had been adjourn- 
ed at its request, then the court can pro- 
ceed under Rule 3. Should the court wish 
to proceed under Rule 3 and decide the 
case forthwith on the material already 
placed without giving a further opportu- 
nity to the defaulting party, then the 
presence or absence of the party is not 
material, since the absence itself may 
constitute or aggravate the default, If 
the ful] material has been placed by both 
the parties, then the question of default 
is not likely to arise. In substance, the 
difference would only arise if it is the 
_jplaintiff who commits the default and also 
absents himself, then the court can: pro- 
ceed under R, 2 or 3, But, so far as the de- 
fendant ig concerned, the decree in any 
event against him would be ex parte based 
on the material placed on the record by 
the plaintiff, whether the court proceeds 
under Rule 2 or Rule 3, Since the ex 
parte decree would be based on the mate- 
rial on record and not by way of punish- 
ment, it would be open to the defendant 
to apply to the court for setting aside the 
ex parte decree. It would also be open 
to him to file an appeal against the decree 
if he be so advised, ag is mentioned in 
the Supreme Court decision and one re- 
medy does not exclude the other. 


12. I am of the view that the 
powers under Rule 2 would ordinarily be 
lexercised in the absence of the parties 
and Rule 3 would be applied when the 
party commits default. But when there 
‘is default as well as absence, both the 
powers are available to the court and they 
lare not mutually exclusive and it will 
depend upon the facts and circumstances 
of each case, as to under what provision 
of law the court has acted. In the instant 
case, the question that has been argued 
at length does not directly arise, since 
this revision is not preferred against the 
order of the court passing the ex parte 
decree, nor does the question arise as to 
under what provision of law the court 
ought to have then proceeded, The pre- 
sent revision is directed against the order 
setting aside the ex parte decree and for 
that purpose the original order of the 
court passing the decree is to be construed. 
This order on its face purports to be one 
under Order 17, Rule 2 and so the appli- 
cation for setting it aside was clearly 
maintainable under the said provision of 
law read with the provisions of Order 9. 
The impugned order does not suffer from 
any jurisdictional error or legal. infirmity. 
It also advances substantial justice in the 
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sequently, the revision is dismissed, Costs 
will abide by the result of the suit. 
Petition dismissed. 
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Parkash Rai, Plaintiff v, J, N, Dhar, 
Defendant. 

Suit No, 210 of 1969, D/- 5-3-1976, 

(A) Evidence Act (1872), Ss. 1, 74, 75— 
Affidavits and: letters which are not pub- 
lic documents — Admissibility in evi- 
dence, : 


Affidavits cannot be taken in evi- 
dence under any provision of the Evi- 
dence Act and copies of such documents 
cannot be taken in evidence. (Para 2) 


Also letters which are not public 
documents and copies of such documents 
are not admissible in evidence, without 
proving them. (Para 3) 

(B) Evidence Act (1872), Ss, 33, 77 — 
Certified copies of public documents — 
Admissibility in evidence — Probative 
value. 

Section 77 has been” enacted to ob- 
viate the production of the original pub- 
lic documents for evidentiary purposes. 

(Para 8) 

Relevancy, admissibility and proof 
are different aspects which should exist 
before a document can be taken in evi- 
dence, Evidence of a fact and proof of a 
fact are not synonymous terms. Proof in 
strictness marks merely the effect of evi- 
dence, (Para 9) 

Mere production of a certified copy of 
a public document, does not prove the 
same as the question of its admissibility 
involves that the contents must relate to 
a fact in issue or a fact relevant under 
the various sections of the Evidence Act 
and that if the contents are statements of 
such facts and are not acts forming such 
facts, the statement must be relevant 
under Sections 35 to 38 of the, Evidence 
Act. (Para 10) 

The question concerning the admissi- 
bility of evidence is also distinct from its 
value and weight, The former is a mat- 
ter of law, while the other is a question 
of fact, The general conditions of admis- 
sibility, as laid down in the Statute, have 


-to be accomplished when different kinds 


‘of public documents are considered. 
; (Para 10) 
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Thus the provisions relating to rele- 
vancy, admissibility and proof have to be 
‘ully complied ‘with before gauging the 
2videntiary value of a document, More- 
over, the contents of a public document 


ire not conclusive. Extrinsic evidence 
affecting their iruth is, therefore, admis- 
sible, (Para 11) 


Section 77 of the Indian Evidence Act, 
cannot be read in isolation, It has to be 
jiven harmonious ‘interpretation in the 
ight of the other provisions of the sta- 
‘ute; otherwise it would render those pro- 


fisiong nugatory. (Para 12) 
Cases Referred: Chronological Paras 
AIR 1927 Pat 61 = 8 Pat LT 510 4 


Arun Mohan, for Plaintiff; G. L. 
Sanghi, Sr. Advocate with Harish Chan- 
lra, for Defendant. 


ORDER:— The plaintiff has closed 
ais evidence in the affirmative. Now the 
jefendants are required to produce their 
2vidence. At this stage, the defendants 
ave made the present application (I. A. 
396 of 1976) under Sections 74 and 76 of 
che Indian Evidence Act and have ap- 
ended therewith copies of the following 
Jocuments: 

(i} Copies of 17 orders passed by the 
Estate Officer; 

(ii) Copies of affidavits of Jagdish 
Popli, J. M. Sehgal and K. L, Bansal; 

(iii) Copy of the letter dated 8th 
Tanuary, 1976, sent by Shri Prakash Rai 
‘o the Estate Officer intimating his change 
of address, 

(iv) Copy of the statement of K. L. 
3ansal made before the Estate Officer on 
lOth March, 1975 and concluded on 14th 
November, 1975. 


So far as the production of copies of 
she orders are concerned, there is no dis- 
gute, They can be undoubtedly tender- 
2d in evidence, 


2. As regards the affidavits, copies 
xf such documents cannot be taken in 
avidence. What ‘evidence’ means and in- 
rludes is defined in Section 3 of the Indian 
Evidence Act, Affidavits are not included 
n its definition. On the contrary, affidavits 
aave been expressly excluded by virtue 
3f Section 1 of the Indian Evidence Act. 
Therefore, affidavits cannot be taken in 
avidence under any provision of the sta- 
‘ute, This legal position has not been 
rombated by the learned counsel for the 
lefendants, So, copies of the affidavits 
cannot be allowed to be produced in evi- 
lence. . 

3. As regards the copy of the let- 
‘er dated 8th January, 1976, sent by Shri 


Parkash Rai v, J. N, Dhar (F. S. Gill J). >» 


A.I. R. 


Prakash Rai to the Estate Officer, intimat- 
ing his change of address, it is not a pub- 
lic document, It, therefore, cannot be 
taken in evidence, This could be proved 
by Shri Prakash Rai, when he had come 
in the witness-box. Permission, there- 
fore, cannot be granted for the produc- 
tion of this document, 


4. It is the fourth species of docu- 
ments, which is the main bone of conten- 
tion, The same is a copy of a statement 
of Shri K. L, Bansal made on solemn af- 
firmation before the Estate Officer in the 
proceedings before him, in the case No. 
E. O, No, 3/73 (International Airports Au- . 
thority of India v. Prakash Rai). The 
statement of Shri Bansal wag recorded by 
the Estate Officer on two dates, viz., 10th 
March and 14th November, 1975, The 
defendants want that a copy of this docu- 
ment be admitted in evidence without any 
proof. It is contended that copies of 
statements recorded by a Court or Tribu- 
nal are public documents within the 
meaning of Section 74 of the Indian Evi- 
dence Act and, therefore, certified copies 
thereof can be produced in evidence under 
Section 77 of the same Act, Section 77 
reads as under:— $ 


“Such certified copies may be pro- 

duced in proof of the ĉontents of the 
public documents or parts of the public 
documents of which they purport to be 
copies.” 
It is the import of this section which is 
now the subject-matter of controversy. 
There is no doubt that, depositions re- 
corded by a Court or a Tribunal, which 
can administer oath, are public documents 
(c.f, Chandreshwar v. Bisheshwar, AIR 
1927 Pat 61), The contention of the learn- 
ed counsel for the defendants is that a 
certified copy of the statement of K. L. 
Bansal made before the Estate Officer in 
the proceedings before him is per se ad- 
missible and, therefore, it should be 
taken in evidence straightway. It may 
be noted here that the parties in the pre- 
sent case are not the same, as were in 
the case in which K, L. Bansal had made 
his statement, 


5. The learned counsel for the 
defendants has further contended that he 
would simply refer to a part of the state- 
ment of Shri Bansal and would not make 
any comments or submissions about the 
correctness or otherwise of its contents. 
Will it mean, that the learned counsel 
does not want to use this copy of the 
statement as a substantive piece of evi- 
dence ? 
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6. Section 33 of the Indian Evi- 
dence Act lays down certain pre-condi- 
tions before the truth of the facts re- 
corded in a previous statement can be 
considered, These conditions do not exist 
in the instant case, The learned counsel 
for the defendants has, however, submit- 
ted that he does not place any reliance on 
‘Section 33. He has tried to make a dist- 
inction between Section 33 and Section 
77 of the Indian Evidence Act by pointing 
out that Section 33 relates “to the truth 
of the facts which the statement of a wit- 
ness mentions”; whereas Section 77 pro- 
vides that certain ‘copies may be produc- 
ed in proof of the contents of a public 
document’, The learned counsel for the 
defendants has laid great emphasis on the 
phrase “in proof of the contents”. 


yA Definition of ‘evidence’ has been 
Biven in Section 3 of the Indian Evidence 
Act in the following words:— 


t“Evidence” means and includes:— 


(1) all statements which the Court 
permits or requires to be made before it 
by witnesses, in relation to matters of 
fact under inquiry; 
such statements are called oral evidence: 


s (2) all documents produced for the 
inspection of the Court; 

Such documents are called documentary 
evidence”, 

Section 64 relates to proof of documents 
by primary evidence; while Section 65 
deals with secondary evidence. Section 74 
gives the definition of ‘Public documents’; 
whereas Section 76 deals with the issue 
of certified copies of public documents. 
Then comes Sec, 77, which is now the 
subject-matter of discussion. It relates to 
proof of documents by production of cer- 
tified copies, 

8. Section 77 seems to have been 
enacted to obviate the production of the 
original public documents for evidentiary 
purposes, The same public document 
may be required to be produced at seve- 
ral places by different persons. If the 
production of the originals is insisted on, 
it would not only result in great incon- 
venience to the person concerned, but 
their continual change of places would 
also expose them to the risk of being 
lost, Frequent handling can also damage 
and sometime even destroy 
ments. The production of certified 
copies thereof certainly ensures the pre- 
servation of the originals. This seems to 
be the object behind this section. 

9. Relevancy, admissibility and 
proof are different aspects which should 


Parkash Rai v, J, N. Dhar (F. S., Gih J.) 


such docu- . 


[Prs, 6-13] Delhi 75 


exist before a document can be taken in 
evidence, Evidence of a fact and proof 
of a fact are not synonymous terms, 
Proof in strictness marks merely the 
effect of evidence. 


10. Mere production of a certified 
copy of a public document does not prove 
the same as the question of its admissi- 
bility involves that the contents must re- 
late to a fact in issue or a fact relevant 
under the various sections of the Indian 
Evidence Act and that if the contents are 
statements of such facts and are not acts 
forming such facts, the statement must 
be relevant under Sections 35 to 38 of 
the Evidence Act, There may be a self- 
serving statement made before another 
Tribunal, Mere production of a copy 
thereof cannot make the same relevant] 
and admissible. The question concerning 
the admissibility of evidence is also dist- 
inct from its value and weight. The for- 
mer is a matter of law, while the other is 
a question of fact. The general condi- 
tions of admissibility, as laid down in the 
Statute have to be accomplished when dif- 
ferent kinds of public documents are con- 
sidered, 


11. Thus the provisions relating to 
relevancy, admissibility and proof have to 
be fully complied with before gauging the 
evidentiary value of a document, More- 
over, the contents of a public document 
are not conclusive. Extrinsic evidence 
affecting their truth is, therefore, admis- 
sible, It would be difficult to endeavour 
to lay down any hard and fast rule con- 
cerning the various conditions of admis- 
sibility which may have to be satisfied in 
the case of certain public documents, as 
each decision is highly dependent on its 
specific facts. Even the identity of the 
person who gave the deposition, has to be 
established, A certified copy of the depo- 
sition would not come in by itself. 


12. Further, Section 77 of the 
Indian Evidence Act, cannot be read in 
isolation. It has to be given harmonious 
interpretation in the light of the other 
provisions of the Statute; otherwise it 
would render those provisions nugatory, 

13. After considering the various 
aspects of the whole matter, I allow the 
production of the certified copy of the 
statement of K, L. Bansal under Section 
77 of the Indian Evidence Act, but the 
same shall not be taken in evidence per 
se. The defendants shall have to produce 
further evidence to establish relevancy 
and admissibility of the document, apart 
from the identity of the deponent. 


| 
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I. A. No, 396 of 1976 is disposed of 
in the above terms, 
Order accordingly. 


i 
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Mrs. Arti Singh, Appellant v. Lt. Col. 
Kanwar Pal Singh, Respondent. 

F. A, O. No. 172 of 1975, D/- 27-2- 
1976.* 

(A) Hindu Marriage Act (1955), Sec- 
tion 24 — Maintenance pendente lite and 
expenses of proceedings — Exercise of 
power under Section 24 is not dependent 
on the defence raised by Opposite Party 
— Court acts with material irregularity 
in postponing orders on application under 
Section 24 till the decision of final issue 
of the legality of marriage. 

The jurisdiction to pass an order 
under Section 24 arises as soon as any 
proceedings are instituted under the Act 
in the court and lasts so long ag the pro- 
ceedings are pending. The conditions 
circumscribing the exercise of jurisdiction 
are that the applicant should not have 
any independent income sufficient for her 
or his support or necessary expenses of 
the proceedings. If the said conditions 


are satisfied the Court has jurisdiction and ` 


power to order the opposite party to pay 
expenses of the proceedings and monthly 
maintenance of such sum as may be 
found reasonable by the court, This pro- 
vision is wider and different from the pro- 
visions contained in Section 25 of the 
Act, which deals with permanent alimony 
and maintenance, The object of Section 
24.is to provide a monthly income and 
expenses of the litigation to an indigent 
spouse to enable it to prosecute or de- 


fend the proceedings under the Act and: 


the law sees that nobody is disabled from 
prosecuting or defending the matrimonial 
case by starvation or lack of funds, The 
exercise of the power under Section 24 is 
not dependent on the defence raised on 
behalf of the opposite party. ATR 1974 All 
110, Foll. (Paras 6, 7) 

Where the issue regarding the lega- 
lity or otherwise of the marriage between 
the parties depends upon the determination 
of the performance of marriage whether 
it took place on the date alleged by the 
husband or on the date alleged by the 


*(Against order of R. K, Sain, Sub. J., ist 
Class, Delhi, D/- 3-9-1975.) 
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wife and even then the question that 
would arise for consideration is wnether 
such a marriage is void or voidable and 
what is the effect of the parties living 
together as husband and wife for as long 
a period as more than four years; 

Held that the trial Court had acted 
with material irregularity in postponing. 
the orders on the application of wife un- 
der S, 24 till the decision of the issue of 
the legality of the marriage, which would 
virtually terminate the proceedings, The 
legality or otherwise of the marriage in 
dispute was a mixed question of law and 
fact and it would take some time to be 
decided, That was a major issue which 
would be decided along with the whole 
petition and the trial could not take place 
piecemeal, Even to fight out that issue 
the wife was entitled to a decision on her 
application under Section 24 (Para 8) 

(B) Hindu Marriage Act (1955), See- 


tion 24 — Application for grant of main- 
tenance pendente lite and expenses for 
litigation — Trial Court postponing 


orders on the application till the decision 
of final issue on the matter — High 
Court has jurisdiction as the Court of ap- 
peal to award the amount of maintenance 
and litigation expenses, AIR 1931 PC 
234, Rel. on. (Civil P. C. (1908), Section 
107 and Order 41, Rule 33). (Para 19) 


Cases Referred: Chronological Paras 


AIR 1974 All 110 7, 10 
AIR 1973 Punj & Har 44 = 74 Pun LR 
201 5 
AIR 1971 Cal 307 = 75 Cal WN 303 5 
AIR 1971 Pun & Har 141 = ILR (1970) 2 
Punj 551 (FB) ` 5 
(1970) 72 Pun LR 878 = ILR (1972) 2 Punj 
687 6 
AIR 1968 All 412 = 1968 Cri LJ 1636 5 
AIR 1968 Guj 150 = 8 Guj LR 888 5 
ATR 1967 Pat 277 = 1967 Cri LJ 1176 5 
AIR 1931 PC 234 = 58 Ind App 350 10 
1929 P 165 = 98 LJ (P) 76 7 
1923 P 128 = 92 LJ (P) 107 7 
(1875) 3 P 259 7 
R. K. Maheshwari, for Petitioner; M. 

C, Gupta, for Respondent. 


JUDGMENT:— This first appeal 
from order has been filed by the wife 
against the order of the Subordinate 


Judge, I Class, Delhi, dated 3rd Septem- 
ber, 1975, by which he has declined to 
grant maintenance to the appellant wife 
uhder Section 24 of the Hindu Marriage 
Act, 25 of 1955, (hereinafter referred to 
as ‘the Act’), till the decision of the lega- 
lity of the marriage of the appellant with 
the respondent. ; 
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2. The material facts of the case ~ 
are that the appellant, who is said to be a 
Bengali lady, was first -married on 7th 
March, 1944, to a Kashmiri gentleman, by 
name Dr. B, N. Zutshi from whom ‘she 
had children, On 18th November, 1968, 
that marriage was annulled by a decree 
for divorce granted by the District Judge 
at Jaipur. There is no dispute between 
the parties with regard to these facts. It 
is also not disputed that thereafter, some- 
time in 1969 the appellant and the res- 
pondent were married and they cohabited 
and lived together as husband and wife 
for a long period until 27th February, 
1974, The appellant thereafter instituted 
a petition under Section 10 of the Act for 
judicial separation on the ground of 
cruelty. During the pendency of the peti- 
tion she applied to the court below for 
grant of maintenance pendente lite and 
expenses for litigation. 

3. The defence of the respondent 
husband is that the marriage between the 
parties to this appeal took place on 25th 
July, 1969 and not on 25th November, 
1969, as alleged by the appellant and so 
the marriage in dispute having been per- 
formed before the expiry of one year 
from the previous divorce was void under 
Section 15 of the Act and as such the ap- 
pellant is not a legally wedded wife of 
the respondent and is not entitled to grant 
of maintenance. The court below has 
declined to grant the . application unless 
and until the issue with regard to the 
validity of the marriage was decided. 
Feeling aggrieved, the appellant wife has 
filed the appeal in this court, J have 
heard Mr. R. K. Maheshwari in support 
of the appeal and Mr. M. C. Gupta on 
behalf of the respondent, and have perus- 
ed the record of the case. 


4,- The appellant before me clear- 
ly stated in paragraph 2 of the ‘petition 
that she had been married to the respon- 
dent on 25th November, 1969 at Delhi 
after the dissolution of the previous mar- 
riage. The respondent on the other hand, 
averred that his marriage with the appel- 
lant took place on 25th July, 1969 at 
Delhi at the house of his cousin and the 
marriage wag solemnised according to 
Anand Karaj. He has further contended 
that he has been misled by the appellant 
into having the marriage within one year 
of the previous divorce and the marriage 
with him was, therefore, null and void, 
and as she was not a legally wedded wife, 
she was not entitled to any maintenance. 
The allegations made in the petition 
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under Section 24 by the appellant as well 
as by those made by the respondent in 
the reply to the said petition on this 
point are substantially identical, The 
factum of the marriage is admitted; what 
is disputed is a question of fact with re- | 
gard to the date of marriage and its legal 
effect. 


5. The question which arises for 
consideration and decision in the main 
petition is whether the marriage in’ dis- 
pute between the appellant and the res- 
pondent was performed on 25th Novem- 
ber, 1969, as alleged by the appellant or 
on 25th July, 1969 ag alleged by the res- 
pondent and on this finding, the legality 
and validity of the marriage taking place 
after the first divorce on 18th November, 
1968, is to be determined, The court be- 
low has referred to Banshidhar Jha ~v. 
Chhabi Chatterjee, AIR 1967 Pat 277, 
Naurang Singh Chuni Singh v. Sapla 
Devi, AIR 1968 All 412 and Uma Charan 
Roy v. Kajal Roy, AIR 1971 Cal 307, and 
the said authorities have been cited be- 
fore me as well, These authorities deal 
with the question whether the marriage 
performed within one year of the decree 
of divorce in contravention of the provi- 
so to Section 15 of the Act is or is not 
a nullity in view of clause (i) of Section 
5 and Section 11 of the Act and whether 
a wife married in contravention of the 
statutory provision ig or is not entitled to 
permanent maintenance. In my opinion, 
this is not the question which is germane 
to the point at issue arising before me. 
The legality and validity of the marriage 
and the allegations which are the founda- 
tions of the appellant’s petition for judi- 
cial separation are mixed questions of law 
and fact which will be decided on the 
material placed before the court accord- 
ing to the provisions of law. I do not 
wish to express any opinion on the same. 
The court below has been unnecessarily 
influenced by these authorities, Suffice it 
to say that in some cases even where 
marriage has been annulled by a decree, 
permanent alimony has been awarded 
under Section 25, (See Patel Dharamshi 
Premji v. Bai Sakar Kanji, AIR 1968 Guj 
150, Durga Das v. Tara Rani, AIR 1971 
Pun & Har 141 (FB) and Dayai’Singh v. 
Bhajan Kaur, AIR 1973 Punj & Har 44). 


6. The matter in issue is the ap- 
plication of the wife filed under Section 
24 of the Act for grant of maintenance 
and litigation experises pending the trial 
of the petition, Section 24 of the Act 
reads as follows; 
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“Where in any proceeding under this 
Act it appears to the court that «ither the 
wife or the husband, as the case may be, 
has no independent income sufficient for 
her or his support and the necessary ex- 
penses of the proceeding, it may, on the 
application of the wife or the husband, 
order the respondent to pay to the peti- 
tioner the expenses of the proceeding and 
monthly during the proceeding such sum 
as, having regard to the petitioner’s own 
income and income of the respondent, it 
may seem to the court to be reasonable.” 
‘In my opinion, the jurisdiction to pass 
jan order under Section 24 of the Act 
larises as soon as any proceedings are in- 
stituted under the Act in the court and 
lasts so long as the proceedings are pend- 
ling. The conditions circumscribing the 
jexercise of jurisdiction are that the ap- 
|plicant should not have any independent 
jincome sufficient for her or his support or 
necessary expenses of the proceedings, If 
the said conditions are satisfied, the Court 
has jurisdiction and power to order the 
opposite party to pay expenses of the 
proceedings and monthly maintenance of 
such sum as may be found reasonable by 
‘|the court. This provision is wider and 
different from the provisions contained in 
Section 25 of the Act, which deals with 
permanent alimony and maintenance, The 
object of Section 24 of the Act is to pro- 
vide a monthly income and expenses of 
the litigation to an indigent spouse to 
jenable it to prosecute or defend the pro- 
ceedings under the Act and the law sees 
that nobody is disabled from: prosecuting 
or defending the matrimonial case by 
starvation or lack of funds. Also see Dr. 
Yoginder Pal Soni v, Smt. Padma Soni, 
1970-72 Pun LR 878 para, 6. 

7. The question that arises for 
consideration is whether the exercise of 
the power under Section 24 is dependent 
on the defence raised on behalf of the 
‘opposite party. An appropriate case 
feame up for consideration before the High 
Court of Allahabad in Surendra Kumar 
Asthana v. Smt. Kamlesh Asthana, AIR 
1974 Al} 110, where G, C. Mathur, J., ob- 
served, 

“the grant of relief under Section 24 
is not dependent either on the merits of 
the petition or on the decision of any 
particular issue or issues in the case or 
upon the ultimate success or failure of 
the petition... eese .., it is the duty 
of the affluent spouse to maintain the 
indigent spouse, This duty is unaffected 
by the pleas raised in the petition even if 
the plea be to the jurisdiction of the 
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court. If on the. face of the petition it is 
maintainable and the court has jurisdic- 
tion to entertain it, then the court has 
a> the power to grant relief under Sec- 
ticon 24 even if an objection to the juris- 
diction ig raised and even before such an 
objection is decided, Such an objection 
will be an issue in the case.” 

The learned Judge in delivering this 
opinion, followed the decisions of the 
English Court in Smith v, Smith, 1923 
P 128 which was followed in Johnstone 
v. Johnstone, 1929 P 165 and Ronalds v. 
Ronalds, (1875) 3 P and D 259, These 
decisions point to the rule that the plea 
as to the jurisdiction of the court in a 
matrimonial case does not affect the 
power of the court to allow alimony pen- 
dente. lite, 


8. In the case in hand, the legality 
or otherwise of the marriage in dispute 
between the parties is a mixed question 
of law and fact and it depends upon the 
determination of the performance of 
marriage whether it took place on the 
date alleged by the appellant or on the 
date alleged by the respondent. Even 
then the question that would arise for 
consideration is whether such a marriage 
is void or voidable and what is the effect 
of the parties living together as husband 
and wife for as long a period as more 
than four years, The question of fact be- 
tween the parties is seriously disputed 
and it will take some time to be decided 
and in fact, this is a major issue which 


had been raised by the respondent and 
this would, therefore, be decided along 
with the whole ‘petition and the trial 


cannot take place piecemeal, Even to fight 
out the aforesaid issue, the appellant is 
entitled to a decision of her application 
under Section 24 of the Act and the Court 
below has acted with material irregularity 
in postponing the orders on this applica- 
tion till the decision of the issue of the 
legality of the marriage, which will 
virtually terminate the proceedings. The 
order of the Court ig not sustainable and 
is set aside, : 

9. I have given very anxious 
thought to the question, whether having 
set aside the order, I should direct the 
court below to award maintenance and 
expenses or Į should do it myself, One 
fact that has been brought to my notice 
is that the respondent, who is ‘Lt. Colonel 
in the Army, is due to retire in Septem~ 
ber, 1976 and for this. reason both the 
parties have got opposing interests in the 
matter, The appellant wants to have the 
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same decided expeditiously, so that she 
nay be able to realise the amount award- 
2d from the funds of the respondent 
available with the Army authorities, For 
he same reason, the respondent wants 
œ delay a decision so that he can collect 
ill his moneys and may defeat or delay 
us complying with the order of the court 
lirecting payment of the maintenance, if 
ny. 


10. The marriage between the 
yarties and their living together as hus- 
yand and wife for a period of more than 
‘our years is admitted. The cause of ac- 
jon arose on 27th February, 1974, and 
he petition under Section 10 was insti- 
uted on 7th August, 1974, and the peti- 
ion under Section 24 of the Act was also 
iled on the same date. The replies were 
fled by the respondent on 11th October, 
1974. The respondent has, however, suc- 
reeded in preventing an order of mainte- 
aance being passed for all this period and 
he order that has been passed by the 
court below is mere postponement of 
orders on the application till the decision 
of final issue in the matter, which will 
substantially determine .the fate of the 
whole case, I am, therefore, of the view 
‘hat the matter should not be allowed to 
se delayed any further, In hearing an 
appeal, the appellate court possesses 
ander Section 107 and Order 41, Rule 33 
of the Code of Civil Procedure, powers do 
aot only reverse the order but to pass 
such orders as ought to have been passed 
oy the court below (see B. Iswarayya v. 
Swarnam Iswarayya, AIR 1931 PC 234). 
In Surendra Kumar’s case (AIR 1974 All 
L10) (supra) the learned single Judge of 
the High Court of Allahabad also passed 
an order in revision, After setting aside 
the order of the court below that the ap- 
lication under Section 24 would be de- 
tided after the question of jurisdiction 
aad been determined, the learned Judge 
2xercising the powers under Section 115 
of the Code, was pleased to pass an order 
allowing expenses for litigation. Even 
the counsel for the respondent has not 
seriously contested my jurisdiction or 
power as the court of appeal to award the 
amount of maintenance and litigation ex- 
penses, Under ‘the circumstances, I consi- 


der it fit and proper and in the interests. 


of justice to decide the application on 


merits, 


11. The appellant in her applica- 
tien has alleged that the respondent was 
drawing a salary of Rs, 1,700/- per month 
besides having an income from a plot of 
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land and according to the rules and prac- 
tice of the Army, 1/8rd of his pay was 
payable to the wife and she claimed a 
sum of Rs, 800/- per month on account of 
maintenance pendente lite and Rs, 2,100/- 
on account of litigation expenses, The 
respondent in the reply to the said peti- 
tion stated in paragraph 7 that his basic 
salary was Rs, 1,500/- per month and his 
allowances made another Rs, 200/-, which 
after deductions on account of house rent, 
insurance and income-tax, comes to 
Rs, 950/- per month, It was further aver- 
red at the bar that the salary of the res- 
pondent has since increased to about 
Rs. 2,000/- per month, It is significant to 
note that the respondent does not have 
any children to maintain and in the reply 
the respondent has not stated that the 
appellant was not indigent or had any in- 
dependent source of maintenance or meet- 
ing litigation expenses. His whole attack 
was directed against the legality of his 
marriage and her poor status prior to the 
marriage with him, Assuming the gross 
“income of the husband to be Rs, 1700/- 
per month as alleged by him and con- 
sidering his net income, I am of the view 
that the applellant wife is entitled to a 
sum of Rs. 350/- per month on account of 
maintenance during the pendency of the 
petition, So far as the litigation expenses 
age concerned, a sum of Rs, 1,000/- would 
cover the entire litigation expenses of 
the trial of the petition in the court be- 
low. 


12. As a result, I allow the appeal 
and set aside the impugned order of the 
court below and direct the respondent 
husband to pay to the appellant a sum of 
Rs, 1,000/~ on account of litigation expen- 
ses and a sum of Rs, 350/- per month 
ealculated from the date of the applica- 
tion, viz., 7th August, 1974, till the deci- 
sion of the case by the trial court, the 
arrears (along with litigation expen- 
ses) to be paid by 6th April, 1976 and 
future maintenance within ten days of 
its becoming due every month, The court 
below is given the liberty to modify this 
order and increase or decrease the amount 
of maintenance on sufficient cause being 
shown as if the order had been passed 
by it, 

13. The appeal is disposed of and 
the respondent will pay costs of this ap- 
peal to the appellant. 


Appeal allowed. 
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T. V, R. TATACHARI, C. J. AND 
PRITHVI RAJ, J. 
Delhi Financial Corporation, Peti- 
tioner v, Ram Parshad and another, Res- 
pondents. 


C. M, No. 1198 of 1975 in Civil Ref. 
No. 2 of 1973, D/- 6-2-1976. ; 

Civil P. C. (1908), Section 113 and 
Order 46, Rule 1 — Scope of High Courts 
jurisdiction in a reference — Powers cir- 
cumscribed by provisions of Order 46 —- 
(income-tax Act (1961), S. 256 (1); State 
Financial Corporation Act (1951), S. 32 
(42)). - 


In a reference to the High Court un- 
der S. 113 Civil P. C, the High Courts 
powers are confined to answering the 
point submitted in the reference, High 
Court’s powers in its consultative juris- 
diction are subject to the conditions and 
limitations under Order 46 of the Code. 
High Court does not come to seize the 
entire subject-matter pending before the 
court making the reference. Therefore, 
the High Court to which the question of 
vires of the State Financial Cor- 
poration Act has been referred under 
. § 113 Civil P. C. held could not enter- 
tain an application under S, 32 (12) of 
that Act for appointment of a receiver 
for the property subject-matter of the 
proceedings pending before the court 
which made the reference, AIR 1963 All 
556 (FB), AIR 1951 SC 14 and 1972 Tax 
LR 671 (Raj), Foll; ATR 1952 SC 527 and 
AIR 1957 Andh Pra 672, Dist, 

(Paras 7 to 9 and 15) 
Chronological Paras 
89 ITR 123 (Raj) 12 
1963 All LJ 368 (FB) 

10 


Cases Referred: 
1972 Tax LR 671 = 
AIR 1963 All 556 = 


il 


AIR 1962 SC 527 (1962) Supp (1) ner 
13, 1 


- 450 > 
AIR 1957 Andh Pra 672 = 29 ITR 222 15 
AIR 1951 SC 14 = 1950 SCR 799 11 


P. D. Ahuja, for Petitioner; M, C. 
Bhandare, Sr. Advocate with Kapil Sibal 
and Gopal Narain, for Respondents; Mrs. 
Shyamla Pappu with R. N., Dixit, for 
Union of India. 

PRITHVI RAJ, J.— Ram Parshad 
respondent (herein called ‘the respon- 
dent’) raised loans from the Delhi Fi- 
nance Corporation (herein called ‘the 
Corporation’) on the basis of two mort- 
gage deeds by mortgaging the immovable 
properties, plant and machinery belong- 
ing to him, He, however, failed to repay 
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the loans in accordance with the terms of 
the mortgage deeds. The Corporation fil- 
ed a suit against the respondent for the 
recovery of the said loans. 


2. On the pleadings of the parties 
11 issues were framed. Issues Nos. 1 to 10 
were found by the learned District 
Judge in favour of the. Corporation, In 
respect of issue No, 11 to the effect ‘Whe- 
ther the State Financial Corporation Act, 
1951, is ultra vires of the Constitution of 
India as allegéd by the respondent’ the 
District Judge recorded the finding that 
the State Financial Corporation Act is 
ultra vires of the Constitution of India 
and in the result dismissed the suit, The 
Corporation challenged the aforesaid 
order in appeal in this Court (Civil Ap- 
peal No. 84 of 1971). The appeal was ac- 
cepted and the case was remanded to the 
District Judge for making a reference to 
this Court on the question of ultra vires 
of the Act. Accordingly, the District 
Judge made a reference under Section 
113 of the C.P.C. and the same has been 
numbered as Reference No. 2 of 1973. 


3. The respondent feeling aggriev- 
ed by the order of the learned Single 
Judge filed L. P. A, No. 152 of 1972 un- 
der Section 10 of the Letters Patent. 
During the pendency of the appeal the 
Corporation filed an application (C. M. 
No, 1082 of 1975) under Section 32 (12) of 
the Act read with Section 151, C. P. C. for 
appointment of a receiver of the mort- 
gaged properties and direct him to seize 
the mortgaged properties and to manage 
the same. 


. 4 The respondent thereafter by 
an application (C, M. 1183 of 1975) pray- 
ed that he be permitted to withdraw the 
Letters Patent Appeal, This Court by its 
order dated 13th November, 1975, allow- 
ed the respondent to do so and the appeal 
was dismissed as withdrawn with the re- 
sult that C. M. 1082 of 1975 was rendered 
infructuous. 


5. The Corporation has filed the 
present application (No, 1198 of 1975) 
under Section 32 (12) of the Act read 
with Section 151 C.P.C. in Civil Refer- 
ence No. 2 of 1973 praying for appoint- 
ment of a Receiver of the mortgaged pro- 
perties with a direction to seize the 
mortgaged properties and manage the 
same. 


6. The respondent filed a counter 
resisting the application. In his counter 
he raised a preliminary objection that 
such an application could only be moved 


1977 


before the District Judge who has exclu- 
sive jurisdiction to entertain the appli- 
cation as the District Judge is seized of 
the suit and as such the application is not 
entertainable by this Court in a refer- 
ence. 


7. There appears to be merit in 
this preliminary objection. Section 113 of 
the C.P.C. envisages that subject to such 
conditions and limitations as may be pre- 
scribed, any Court may state a case and 
refer the same for the opinion of the 
High Court, and High Court may make 
such order thereon as it thinks fit. The 
question accordingly is as to what is the 
ambit of the power which the High Court 
exercises in a reference made to it by a 
Subordinate Court. A bare perusal of 
Section 113 shows that under that sec- 
tion a Court can state a case and refer 
the same for the opinion of the High 
Court. The power under this section has 
to ‘be exercised subject to the conditions 
and limitations envisaged under Order 46 
C.P.C. 

8. From a perusal of the provi- 
sions of Section 113 and Order 46 of the 
C.P.C. it is evident that the High Court 
has to decide the point referred to it spe- 
cifically on which the court referring the 
point entertains reasonable doubt, In 
other words, the reference is restricted 
to the specific point referred for opinion 
of the High Court and the High Court is 
not seized of the entire subject-matter 
which remains pending before the Court 
making the reference, 

9. In its advisory jurisdiction, the 
High Court does not exercise either ori- 
ginal or appellate jurisdiction but only 
consultative jurisdiction. That being so, 
the relief sought for in the present ap- 
plication seeking appointment of a re- 
ceiver is a matter to be decided by the 
District Judge. 

10. In State of Uttar Pradesh v. 
Abdul Karim, AIR 1963 All 556, a Full 
Bench of the Court held that a specific 
question having been referred to it by 
the Bench seized with the first appeal it 
was not open to them to go into the other 
questions arising in the appeal. 

11. In Seth Premchand Satram- 
das v. The State of Bihar, 1950 SCR 799 
= (AIR 1951 SC 14) the petitioner made 
an application to the High Court for re- 
quiring the Board of Revenue Bihar to 
state a case under Section 21 (3) of the 
Bihar Sales Tax Act, 1944, on the refusal 
of the Board to state the case and refer 
it to the High Court. The High Court re- 
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jected the application summarily, The 
petitioner applied to the High Court for 
leave to appeal which the High Court 
granted. Rejecting the appeal the Sup- 
reme Court observed that the order pass- 
ed by the High Court in that case was 
not in the exercise of original or appellate 
jurisdiction because the proceedings did 
not commence in the High Court as all 
original suits and proceedings should 
commence, The High Court acquired ju- 
risdiction to deal with the case by virtue 
of an express provision of the Bihar Sales 
Tax Act. In the premises, it was held 
that the jurisdiction of the High Court 
was only consultative and was neither 
original nor appellate, 


12, In Commissioner of Income- 
tax, Rajasthan v, Sawai Man Singh, 89 
ITR 123 = (1972 Tax LR 671) (Raj) a 
question arose whether a pending refer- 
ence under Section 66 (1) of the Indian 
Income-tax Act, 1922, abates on the death 
of an assessee or not. It was held that the 
reference does not abate on the death of 
the assessee as an application under Sec- 
tion 66 (2) asking the Court to direct the 
Tribunal to state the case and refer 
questions of law to it is an application 
invoking the Court to exercise its advi- 
sory jurisdiction, that the application un- 
der Section 66 (2) of the Income-tax Act 
was not civil proceeding within the 
meaning of Section 141 of the C.P.C., 
and that the provisions of Order 22 of the 
Code were not applicable. 


13. On behalf of the applicant, it 
was strongly contended that the High 
Court is at the apex of a State’s judicial 
system, and that being so, in the exer- 
cise of its inherent powers the prayer of 
the applicant may be granted in the ends 
of justice. Strong reliance was placed on 
Manohar Lal Chopra v. Hiralal, AIR 1962 
SC 527, to contend that inherent power 
is not conferred on the Court by Section 
151, C.P.C, but is a power inherent in the 
Court by virtue of its duty to do justice 
between the parties before it, It was ac- 
cordingly submitted in the instant case 
that on a conspectus of all the circum- 
stances of the case it is a fit case in which 
this Court should exercise its inherent 
power in granting the application and 
appoint a receiver to safeguard the inte- 
rests of the applicant. . 


14. It has to be remembered that 
the inherent powers are to be exercised 
by Courts in very exceptional circum- 


‘stances for..which the Court lays down 
no procedure as- was-observed by.: the 
‘Supreme Court in -Manohar .Lal Chopra’s 
ease (AIR : 1962 .SC ..527):.(supra), In...the 
‘instant case; the applicant.ihas.a.remedy 
‘before the District Judge, We do-not-con- 
\Sider_that;it.is.one of those: cases ‘vin 
‘which, the. exercise of inherent powers.is 
galled for... ite Aa E SPOR ES Get 
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the learned counsel’ for the applicant: .on 
‘Polisetty Narayana: Rao: v. Commissioner 
of Income-tax, .: Hyderabad; = ATR‘. 1957 
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filedsto direct':stay of: „collection. of .in- 
come-tax arrears pending..the:-disposali of 
a reference under Section 66 (2) of the 
-ncome-tax Act;. 1922:.I¢was contended 
“that the: power of the: Court.:under Sec- 
ition ;66: (2) wast merely consultative and 
-advisoryy:; that -the-High „Courts had.no 
mower to- pass a‘ decree - -ororder ; under 
the: Incomestax:.Act, cand that clause chof 
Section: -66-of:the said;Act ,debars «the 
passing? of Janyrordersdirectingha -stay, .1 1n 
that connection, it: was observed. that sin 
ander Section. 451 SP, C could be- invoke 
ed to.iseek an; order such-as was.sought 
-by;.the- petitioner. However,..on facts,.the 
Court, declined to, interfere’: This, autho- 
tity is of. no, assistance: Sto: the, vapplicant. 
In: the, instant cas? assu already .,.. noted 
above, we do not ‘consider; that. „exercise 
of: inherent ~ power ., under + = Section | 151 
C.P.C, is called: for to -grant. the, relief 
sought for which the proper forum is 
ithe -District Judge, the -suit.- being; still 
spending. in-.the said; Court. -.: Phe prayer 
asking: for appointment: of :a-receiver:cani- 
-not -be said: to arise by. way. of:.an interim 
relief: in- thesreference which. is: before.ais, 
aas; this :Court.sis., only to..give;-its;opinidn 
ron: the.'questions: referred: Tt: issa prayer 
which could: be; rougit, baa ‘in..the. suit: i7 
: ; a5 say ye 
an 16. c For,-the: -reasoris, stated above, 
“the: ‘application: fails: and; is. hereby: dis- 
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-preliminary, objection»: ‘In the <;circum- 
rstances) - “we! ee nd;:order ..as ; sto: ane 
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‘F. A, O. No. 183-D of 1964, “Di 4- 2 
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Arbitration. Aet ‘asio; Ss... 46, 30 
and 39 — Power. to. remit award. =" Scope 
= “Order” setting aside. ‘award unde: or S. 30 
a). and then, remitting, it under. S. ‘16 is 
‘without jurisdiction: . a AT ppeal “against 
order under Sy 39 = Maintain bility T 
Failure to. file. ‘appeal or, Fevision: against 
order ee ‘Effect of — Order if can be, chal- 
lenged., of subsequent stage. (GY Constitu- 
tion, of; India, Art, 227; (ii) Civil, È & 
(1908), S..115). 0°: ae 


„ Section: 16, dealing: v ‘with the: power. ‘ae 
‘the, court to-.remit:-the- award ..should:: be 
‘construed independently. -and.' the-remis- 
sion of: the award: or any..mattertcontem- 
plated “by this sectiori-is:not intended, to 
‘Include within: its fold:settingiaside ofthe 
award or part of it ’as contemplated < by, 
Section, 30,; which, is - apparently an, ex- 
haustive, «pravision, (Specifically ; dealing 
with: setting aside -of awards, . “Hence, ‘cthe 
order, setting -aside- the, award - jon. the 
ground of emisconduct of; arbitrator. ‘and 
then remitting sit:.to. the same. „arbitrator 
for; reconsideration. is without, jurisdiction, 
AIR..1944,PC.,76,,-AIR, (1935. Lah- 113,; and 
AR 1968 Delhi-188, „Foll... *: (Paras 8. & 9) 


‘The order vémitting’ “the award does 
‘not amount “toran 'order: setting’ aside” or 
refusing to set asidée-‘the’-dward = within 
‘the contemplation’ ofiSection/ 39 (1) (vi) 
sand is,‘ ‘therefore, not:appealablen Since 
‘the: appeal is) not;-availablé to:;the:. party. 
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‘from. ‘challenging the. isameiat; ai-subse- 
“quent stagei: The :party: is. entitled. to «wait 
üntil the award is finally:-made in pursu- 
ance of the order of remissión tand then 
Taise. ‘the “point asqa. ground of attack. 
‘Morever, df the .proceedings., are» y without 
jurisdiction;: the part ; is entitled, toy. chal- 
‘lenge the -same.at any, stage, of the. pro- 
ceedings, AIR 1968 Delhi. 183,- 1966-68 Pun 
LR.694,: AIR, 1960. Mad 43- and, AIR 1954 
Ra 340, Rel.-on; AIR. 1968.. ‘Pat, 899. and 
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remedy, and the court is not bound to 
grant relief, the failure of the party to 
go up to the High Court in revision 
against the order cannot stand in its way 
to agitate the point at a subsequent stage. 
AIR 1970 SC 769, Referred to. (Para 11) 


Cases Referred: Chronological Paras 
AIR 1970 SC 769 = (1969) 2 SCR 861 11 
AIR 1968 Delhi 188 { 9 
AIR 1968 Pat 399 : 13 
(1966) 68 Pun LR 694 10 


Bee oe SC 1123 = 1962 Supp (2) SCR 
13 


AIR "1960 Mad 43 (1960) 1 Mad LJ 199 


AIR 1955 Cal 302 = 59 Cal WN 807 2 7 
AIR 1954 SC 340 = (1955) 1 SCR 117 11 
AIR 1944 PC 76 = 71 Ind App 106 9 
AIR 1935 Lah 113 = 37 Pun LR 18 9 
(1891) ILR 13 All 300 =: 18 Ind App 55 
(PC) 2, 7 
R. L, Tandon, for Appellant; Madan 
Bhatia, for Respondent, 


JUDGMENT:— This first ad from 
order has been filed under Section 39 (1) 
(b) of the Indian Arbitration Act, 10 of 
1940 (hereinafter referred to as the Act) 
against the order of Mr. D. R. Khanna, 
then Sub Judge 1st Class, dated 29th May, 
1964, by which he set aside the award of 
ithe Arbitrator dated 26th (May, 1962, 
mainly on the ground that it had.. been 
made beyond the time allowed by the 
court under Section 16 of the Act and 
was, therefore, void. 


2. The. appeal came up ‘for hear- 
ing before my learned brother, Ansari J., 
who by order dated 23rd August, 1972 
was pleased to allow the appeal and pur- 
porting to follow the decision of the High 
Court of Calcutta in Ganpatrai & Sons 
v. Ramgopal Nanda , Kishore, AIR 1955 
Cal 302, held that the court had power 
under the proviso to sub-section (2) of 
Section 16 of the Act to extend the time 
to make the award even after the award 
had been made, Having recorded that 
finding the learned Judge ‘allowed the 
appeal. Thereafter, K, L. ‘Bhalla, respon- 
dent in the appeal, filed an application 
for review of the ‘order. In the application, 
it was contended that the learned Judge 
had failed to notice the' décision ʻof ' the 
Judicial Committee reported 'as Raja Har 
Narain v. Chaudhrain Bhagwant, (1891) 
TLR 13 Alr 300 (PC), on the’point that 
time under the provisions of the Code of 
Civil Procedure corresponding to Section 
16 (2) of the Act could not be extended 
and that the same had , been cited before 
the learned Judge, The other ‘ground sub- 
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mitted was that the arguments were con- 
fined by the appellant to the question 
which had been decided against the ap- 
pellant by, the court of first instance but 
that the arguments of the respondent on 
the merits of the. case and the other 
grounds of objection to the award which 
had been raised before the trial court 
and repelled by it had not been heard 
and the counsel wanted to address argu- 
ments further. 


3. This review application came 
up for disposal before my learned brother, 
Ansari J, who by drder dated 8th De- 
cember, 1972 held that so far as the first 
contention was concerned, it was true 
that the aforesaid decision of the Privy 
Council had been cited before him at the 
time of arguments. as was also admitted 
by the counsel for the opposite side. But 
the mere. omission to refer to or discuss 
the judgments cited by the counsel would 
not ‘be a valid ground for review of the 
judgment and so the first ground for re- ` 
view was rejected. The second ground of 
review prevailed with the court and his 
Lordship allowed the review application, 
but the review was limited to the extent 
of the second contention, viz, addressing 
arguments on the grounds which had 
‘been decided against the respondent by 
the court of first instance. The appeal 
was directed to be heard in the first week 
of January, 1973, Thereafter, the appeal 
came-up for hearing before my Lord An- 
sari J. on a number of dates, but it could 
not be disposed of for one reason or the 
other and finally on 16th January, 1976 
his Lordship-was pleased to adjourn it to 
23rd January, 1976.: His Lordship is no 
longer. a Judge of this court and has been 
appointed Chief Justice of the High Court 
of Jammu and Kashmir and this appeal 
has hence been placed for pieaning þe- 
fore me, ; P 


4. `. The material facts of the case 
are these: There was a contract between 
the’ parties (No.-CWE/D-17 | of 1955-56). 
The Union of, India, appellant, claimed 
damages from ‘the respondent for breach 
‘of’ contract, The respondent also claimed 
‘some amount from the appellant, | In this 
way, “disputes arose between the ‘parties, 
which were referred to the arbitration of 
Lt. Col, R, N. Kapur in terms” of- the 
arbitration clause, He made. an award 
dated 23rd October, 1958 by which he di- 
rected the contractor to make some pay- 
ments ‘to the appellant, The , appellant 


thereupon moved the court for an order 


for filing“the award and making it a rule 
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of the court. Objections against the award 
were raised by the present respondent. 
On the pleadings of the parties, a number 
of issues were framed, including an issue 
whether the award was bad for the rea- 
sons detailed in the objection petition and 
whether there was any error apparent on 
the face of the record, The award was 
claimed to be bad. The matter was de- 
cided by Mr. O. P. Aggarwal, Sub-Judge, 
Ist Class, by order dated 29th April, 1960. 
The issues on merits were decided by the 
court together and in paragraph 8 of the 
order, it observe that there was no error 
apparent on the face of the record; how- 
ever, the arbitrator had been guilty of 
judicial misconduct in not properly re- 
cording the evidence of the parties, des- 
troying the pencil notes of evidence and 
not properly recording the admissions of 
the objector petitioner and because there 
was no proof that he inspected the spot 
after notice to the objector. The Sub- 
Judge repelled the other objections of the 
respondent before me, but in answer to 
issue No, 2, he held that the award was 
liable to be set aside on account of mis- 
conduct of the arbitrator, Finally, in para- 
graph 11, he set aside the award and he 
remitted the proceedings back to the arbi- 
trator for deciding the matter in dispute 
afresh after taking into consideration and 
allowing the parties reasonable opportu- 
nity to adduce whatever evidence they 
thought proper and necessary in support 
of their respective assertions, The parties 
were left to bear their respective costs. 
By this ‘order, he fixed time till 31st Au- 
gust, 1960 for making of the award which 
time was later on extended by the suc- 
cessor, to 12th September, 1960, It is com- 
mon ground that there was no order of 
the court extending the time further, 

5. After remission of the award, 
the arbitrator conducted some proceed- 
ings and finally made a fresh award 
dated 26th May, 1962, which is the sub- 
ject-matter of this appeal. By this award, 
he again ordered the party respondent 
before me, to pay some amount to the 
appellant. Notice of the filing of the 
award was given to the parties and the 
respondent filed objections on 9th Octo- 
ber, 1962, There are a number of objec- 
tions raised against the award which 
have been noticed in the order of the 
court of first instance; they included two 
main objections, which have been reite- 
rated before me, viz, (1) the award had 
been made beyond the prescribed time 
and was therefore, void and (2) the re- 
mittance of the award under Section 16 
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of the Act by the previous order was 
void and without jurisdiction, hence, the 
arbitrator did not have jurisdiction to 
make the award, which is consequently 
void, On the pleadings of the parties, the 
following issues were framed:— 

“L. Whether the award, the refer- 
ence and the proceedings of the arbi- 
trator are illegal, void and liable to be 
set aside as per objections in para. 8 of 
the objection petition? OPA 

(Note: This issue will include whe- 
ther the allegations in para of the ob- 
jection petition are correct in fact). 

2. Whether the objector is estopped 
from raising objections against the ap- 
pointment of the arbitrator as per sub- 
mission in corresponding para of the 
written reply? OPR 

3. Whether the objections are 
barred? OPR 

4 Relief, 

6. The court of first instance by 
the impugned order dated 29th May, 
1964, answered issue No. 3 in the nega- 
tive and held that the objections were 
within time. In answer to issue No. 1, it 
held that the legality and validity of the 
order of remission could not be challeng- 
ed before it at that stage and the parties 
ought to have taken steps to have that 
order set aside and since the order had 
become final, it could not be challeng- 
ed, It also held that the respondent 
had not raised this question when he 
moved the application for revoking the 
authority of the Arbitrator, It there- 
fore, rejected this contention. But 
the objection that the court had no 
power to extend the time fixed under 
Section 16 (2) of the Act after mak- 
ing of the award was upheld and 
the award was set aside. Hence this 
appeal. 

7. The question of law decid- 
ed by the trial Court on the exten- 
sion of time has been decided by 
my learned brother, Ansari J. by his 
order dated 23rd August, 1972.* He 
has relied upon the decision of the 
High Court of Calcutta reported as 
Ganpatrai & Sons v. Ramgopal Nand 
Kishore, AIR 1955 Cal 302 and he 
has not taken into consideration the 
decision of the Privy Council in 
Raja Har Narain v. Chaudhrain 
Bhagwant, (1891) ILR 13 AlN 
300 (PC) which had as is admitted 
in the order of review, been cited 


*ILR (1973) Delhi 160 


time 
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before his Lordship. His Lordship by 
the review order has not allowed the 
review of that part of the order, by 
which he had accepted the contention 
of the appellant on the question of 
extension of time and the review has 
been confined to the limited extent 
of the other grounds. This order is 
binding on me and I am, therefore, 
unable to allow the counsel to argue 
as to whether or not in a case re- 
mitted under Section 16 of the Act, 
the power to extend the time under 
Section 28 of the Act after making 
of the award is in view of the ex- 
press provision contained in the pro- 
viso to sub-section (2) of Section 16 
of the Act, available. This point has 
been decided in favour of the ap- 
pellant by my learned brother, 
Ansari J. Mr, Bhatia has further 
submitted that the learned Judge 
while allowing the review petition 
could not. allow the review and 
then confine it only to a part, This 
submission can again not be allow- 
ed to be raised since I am respect- 
fully bound by the terms of the 
order of review passed by my Lord 
Ansari, J. I shall therefore, decline to 
examine the Ist contention, 


8. The second contention of 
Mr. Bhatia has force, Section 16 of the 
Act reads as follows :— 


"16, (1) The court may from time 
to time remit the award or any matter 
referred to arbitration to arbitrators 
or umpire for reconsideration upon 
such terms as it thinks fit— 


(a) where the award has left 
undetermined any of the matters 
referred to arbitration or where it 
determines any matter not referred 
to abitration and such matter can- 
not be separated without affecting 
the determination of the matters re- 
ferred; or 


(b) where the award is so inde- 
finite as to be incapable of execu- 
tion; or 

(c) where an objection to the le- 
gality of the award is apparent 
upon the face of it. 

(2) Where an award is remitted 
under sub-section (1) the court shall 
fix the time within which the arbi- 
trator or umpire shall submit his 
decision to the Court. 
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Provided that any time so fixed 


may be extended by subsequent 
order of the court. 
(3) An award remitted under 


sub-section (1) shall become void on 
the failure of the arbitrator or um- 
pire to reconsider it and submit his 
decision within the time fixed.” 
Reference may also be made to Sec- 
tion 30 of the Act which is quoted 
below: 


, "30. An award shall not be set 
aside except on one of the following 
grounds, namely:— 


(a) that an arbitrator or umpire 
has misconducted himself or the pro- 
ceedings; 

(b) that an award has been made 
after the issue of an order by the 
court superseding the arbitration or 
after arbitration proceedings have 
become invalid under Section 35: 

(c) that an award has been im- 


properly procured or is otherwise in- 
valid.” 


The power to set aside an award 
arises only on the grounds 
mentioned in clauses (a), (b) 


and (c) of Section 30 which provides 
that the award shall not be set aside 
except on the aforesaid grounds. The 
power to remit the award to the 
arbitrator is expressly conferred by 
Section 16 of the Act and its exer- 
cise is confined to the grounds men- 
tioned therein, Should the court set 
aside the award on the ground of 
misconduct of the arbitrator, there 
is obviously no award left to ope- 
rate upon and nothing can be refer- 
red to the arbitrator. It would also 
look incongruous to refer the mat- 
ter again to the same arbitrator, who 
has been found guilty of miscon- 
duct, The order of Mr. O. P. Aggar- 
wala, setting aside the award on the 
ground of misconduct and then re- 
mitting it to the same arbitrator for 
reconsideration is obviously with- 
out jurisdiction, It may be further 
emphasised that in answer to the 
other issues raised before Mr, Aggar- 
wala he expressly found that there 
was no mistake apparent on the face 
of the record, which could attract 
Section 16 of the Act. The only 
ground he found was the misconduct - 
of the arbitrator mentioned in 
clause (a) of Section 30 
upon he set aside the 


and there- 
award. As 
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uch on the findings arrived at by 
im he did not have any jurisdiction 
o remit the award under Section 16 
£ the Act. 

9, The Judicial Committee of 
he Privy Council in Shree Meenak- 
hi Mills Ltd. v. Patel Brothers, AIR 
944 PC 76, observed on page 78 as 
ollows:-— . 

“When what purports to be the 
lecision of the Arbitrator is a nul- 
ity, there is no power to remit it. 
Yor is there need for any such power, 
ince there is nothing to remit, and 
ince it necessarily follows from the 
act that the decision is annulled that 
he parties are entitled to a new 
ind effective hearing and determi- 
ration.” 

n Sheo Karan v. Kanhaya, AIR 
.935 Lah 113, although the decision 
was given under the Code of Civil 
Procedure. it was held, if none of 
he grounds mentioned in the appro- 
sriate provision existed for remitting 
che award, the order of the court 
‘emitting the award would be with- 
yut jurisdiction, In Mehta Teja Singh 
z. Fertilizer Corporation of ~ India, 
AIR 1968 Delhi 188 at 190, I. D. Dua, 
2. J. (as his Lordship then was), 
observed that Section 16 of the Act 
jealing with the power of the court 
‘o remit the award, should be con- 
strued independently and the re- 
mission of the award or any’ matter 
2ontemplated by this section was not 
mtended to include within its 
setting aside of the award or part of 
t as contemplated by Section 30, 
which was apparently an exhaustive 
srovision specifically dealing ` with 


setting aside of awards, I have, 
‘therefore. no doubt that ‘the order 
vf Mr. O. P. Aggarwala remitting 


‘he ‘award to the arbitrator was le- 
zally void and without jurisdiction. 
As such, it could not confer any 
jurisdiction on the arbitrator to 
nake the impugned award. 

10. The question now arises 
‘or consideration is whether the 
‘allure of the respondent to file an 
yppeal or revision against the order 
of Mr. Aggarwala, estops him from 
wWitating the question at the present 
tage, The order of the court re- 
nitting the award to the arbitrator 
inder Section 16 of the Act does 
10t amount to setting aside or re- 
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fusing to set aside the whole of the 
award as provided by clause (vi) of 
Section 39 (1) of the Act, since ope- 


rative part of the order is to remit 
the award and as such the same, 
would not be appealable, In the 


_ decision of Mehta Teja Singh’s case 


(supra), this question also came up 
for consideration, His Lordship held 
that Section 30 seemed to suggest 
that it was exhaustive of the grounds 
on which an award was to be set 
aside and it did not contemplate set- 
ting aside or refusing to set aside a 
part of an award. Section 39 (1) (vi) 
would also seem to contemplate an 
appeal from an order setting aside 
or refusing to set aside an award as 
a whole and an order remitting a 
part of an award and affirming a 
part did not necessarily amount to 
an order setting aside or refusing to 
set aside an award within the con- 
templation of S. 39 (1) (vi) of the Act 
and it would thus be not appeal- 
able. Consequently, when the case 
does not fall under this clause, no ap- 
peal lies against an order remitting the 
award. In laying down this rule of 
law, his Lordship quoted with ap- 
proval a decision of the High Court 
of Punjab, reported as State of 
Patiala and East Punjab States 
Union v. Puran Chand Rangiram, 
(1966) 68 Pun LR 694 and a decision 
of the High Court of Madras, R. T.. 
Perumal v. John Deavin, AIR 1960 

Mad 43. In the Madras decision, it 

was clearly held in paragraph 7 that 

there was no right of appeal against 

the order of the court remitting the — 
award to the arbitrator and the 

court had jurisdiction to remit an 

award only on one or more of the 





grounds specified in Section 16 and 
under no other ground. Where 
the court remitted an award 
on any ground other than 


those specified in Section 16 such an 
award would be without jurisdiction 
and in such a case one of the grounds 
on which a revised award could be 
sought to be set aside was that it 
was the result of an invalid order 
of remittal and on this view, an ap- 
peal from the decree based on the 
revised award was competent. 


I1. Since the appeal was not 
available to the party against the 
order, it cannot be estopped from 
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challenging the’ same at “a. subse- 
quent stage of: thé- proceedings. It .is 
true that it was open to the party to 
file a-revision petition in the High 
Court under--Section-115 of the Code 
of Civil Procedure or a petition 
under Article 227 of the Constitution, 
but those ‘remedies are extraordinary 
and discretionary (see Durga. Prasad 
v. Chief- Controller of Imports . and. 
Exports, AIR 1970 SC 769), Since no 
party has aright to apply under 
those provisions and the court is not 
bound 'to’grant relief, the failure of 
the: party to go up: to the High Court 
in revision at: that stage’ cannot ‘starid 
in its way ‘to agitate the point at ‘a 
subsequent stage, Had - ‘the ‘- ordér 
been appéalable.‘cértainly: in the- ab- 
sence of the appeal, the -order could 
be treated . as final and binding, but 
if no appeal is provided,. the: party 
is entitled to wait until the matter is 
finally concluded. and then raise, the 
point as a „ground, of attack. More- 
over, as held in Kiran Singh . V. 
Chaman Paswan, . . AIR, 1954, SC 340, 
if- the proceedings are without juris- 
diction, the party is entitled to chal- 
lénge the sdme-at any -stage ‘of the 
proceedings, -In‘ this decision, ~the 
Supreme: Court ‘also ‘observed ' that a 
defect 'of jurisdiction: could “not be 
cured even’ “by - consent: of ' parties. 


12. ~~, | Mr, . Tandon, - 
the. appellant, submits ‘that the- res- 
pondent before. me- -had.', acquiesced 
in the. proceedings before, the arbitra- 
tor and as held, by. the court below, 
he did .not.-raise- the objection at the 
other. stages of the proceedings. when 
he- could do so.. This 
factually not correct. The  respon-. 
dent,, before me filed, an, application, 


under Sections 5. and 11°, of Arbitra-; 


tion Act for revocation, of the -autho-, 
rity of the arbitrator. In,, 
raised the ground that the .order. re- 


mitting. the, matter to the arbitrator: 
jurisdiction; , 


was bad- and - without. 
this. application was «rejected... by 
the court: on the ground that. the 
party ought to have challenged. 
order .of Mr, O. P. Aggarwala by re= 
vision in the High Court, This shows 
that the party did not acquiesce in 
the order’ and was ‘challenging. the. 
same seriously, but could not do’ 80° 
successfully -unless. and until the fi- 
nal award had been made... Even, as.: 


counsel for 


-position , is. 


this he 


- the, 
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a matter of law,~I am a. inclined -to 


agree with: Mr. Bhatia that if. the 
order of .the court. remitting . the 
award to-the arbitrator: is . without 
jurisdiction: andthe party: does not 
havea right to appeal -against’ the 


same.at that stage, but is obliged to 
wait till’the-making of ` the award; 
the party will.have no option except 
to appear ‘before the arbitrator and 
proceed with the case in pursuance 
of the order of the court, The parti- 
cipation: in the proceedings of the 
arbitrator in: such circumstances can- 
not amount to waiver of his rights 
or acquiescence in the order. The 
legal remedy of the party to resusci- 
tate the objection against the’ -order 
of ‘Mr, O. P. Aggarwala. lies- in” Tais- 
ing .objections against award yai is 
finally made in: pursuance “the 
order of.remission. : This ee finds 
favour in the authorities referred to 
above: and I respectfully agree with 
them.: The objection ‘of: Mr. Tandon 
has no force and: is rejected. 

: 13, Tn the. end, Mr. Tandon 
made.a. feeble attempt: to. urge; that 
the previous:order of Mr. ‘Aggarwala 
Sub-Judge, -may be construed’ as an’ 
order setting aside the award ~ and 
remitting the dispute to the arbitra- 
tor for re-determination, since the 
arbitration ‘agreement had not- been 
superseded by exercise of power 
under Section’ 19 of the Act and he 
has relied .upon Prabhat -Kumar v. 
Jagdish.:Chandra Narang, “AIR 1968 
Pat 399. I am'unable to accept- the’ 
submission. ‘Firstly, this- had not 
been raised in the court below;: 
secondly the arbitration agreement is 
not before the court from which - it 
could be deduced as to ‘whether in’ 
an arbitration to -which' the © Gov- 
ernment-is-a party the power. of the’ 
court to supersede the-reférencé is 
or is not excluded and whether- any’ 
machinery is provided for“ redéter-- 
mination. of the ` dispute - after” the 
setting aside of the. award. The case 
of. Prabhat Kumar (supra) -was an 
arbitration’ between private .-- parties - 
and the High.Court found as a fact 
that the lower appellate court ‘had’ 
not superseded the reference, but 
continued. the reference by sending 
the matter back to the arbitrator: 
after setting aside the award and: so. 
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the appeal was maintainable, This is 
not the position in the instant case 
and there is no doubt about the 
maintainability of the present ap- 
peal, It may be significant to notice 


that in Patna judgment reference is, 
Supreme, 


made to a decision of the 
Court in Juggilal v. General Fibre 
Dealers Ltd, AIR 1962 SC 1123, 
where the following observations 
occur: 


“The scheme of the Arbitration 
Act as disclosed from Sections 8, 10, 
12, 19, 20 (5) and 25 is whether the 
arbitration is under Chapter II, 
Chapter III or Chapter IV of the 
Act, to give discretion to the court 
to decide whether to supersede the 
reference or not when it sets aside 
an award. Where it decides to super- 
sede the reference it has to order 
that the arbitration agreement shall 
cease to have effect with respect to 
the difference referred: but where it 
decides not to supersede the refer- 
ence and the reference and the arbi- 
tration agreement subsist and if there 
is machinery provided in the arbitra- 
tion agreement for making a further 
reference or for continuing the same 
reference further arbitration can 
take place.” 


The said observations only indicate 
that after the award has been set 
aside, what are the provisions appli- 
cable to the case for supersession of 
the reference or for proceeding with 
the arbitration contained in the 
arbitration agreement and the provi- 
sions of law will have to be deter- 
mined in each case, In the instant 
case, we do not have any material 
on the subject, Moreover, even in 
the Patna case, the High Court 
served that it was not desirable to 
appoint the same arbitrators whose 
award had been set aside, Under the 


circumstances I find there is no 
substance in the contention of Mr. 
Tandon, I have already held that 


the appeal against the order of Mr. 
Aggarwala was not maintainable in 
this court and so the submission is 
of no avail. 


14, As a result, the appeal 
is dismissed and the final order of the 
court below is confirmed. The ap- 
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pellant will pay to the respondent 
costs of the appeal in this Court. 


Appeal dismissed. 
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‘ Phipson & Co, Ltd., Plaintiff v. 
Gayco Private Ltd., Defendant, 


Suit No, 234 of 1972, D/- 27-1- 
76. 


Court Fees Act (1870), Section 28 
— Deficiency in court-fee — Court 
cannot exercise powers under Sec. 28 
after judgment even if initially docu- 
ment or plaint was entertained 
through mistake or inadvertence. 


The same court has no 
under Section 28, after the 
ment has been delivered, to 
upon a party or a litigant to pay 
any deficiency in court-fees even 
when initially a document or a 
plaint was entertained through mis- 
take or inadvertence, Case law dis- 
cussed. (Para 17) 


The Court-fees Act is a fiscal 
measure and requires an interpreta- 
tion which neither harms the Re- 
venue nor goes out of its way to 
collect court-fees after the suit has 
been decided. The only consequence 
of a deficiently stamped plaint or a 
document is that so long as the trial 
is pending the Court may refuse to 
look at it, or reject it, or make the 
plaintiff restrict his case to the ex- 
tent the document is properly stamp- 
ed, but, once the trial has conclud- 
ed, the document loses all its im- 
portance and results in a judgment 
followed by a decree, which alone 
has to be looked into, Of course, if a 
plaint or a document was deficiently 
stamped, the appellate court or the 
revision court can certainly go into 
the question in appropriate proceed- 
ings, but the Court which has passed 
the judgment cannot, after passing 
the same, look into such matters and 
exercise the powers conferred by 
Section 28. (Para 11) 

The power to extend time per- 
emptorily fixed for payment of 
court-fee is specially conferred by 
Section 149 but that certainly re- 
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power 
judg- 
call 
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quires that the order calling upon 
a party to pay additional Court- 
fees has to be passed before the suit 
concludes. Thereafter, it is merely 
a question of extension of time and 
not exercising any power for the 
first time after judgment, AIR 1961 
SC 882, Relied on. (Para 12) 


Court-fees Act (1870), S. 28 — 
Section is discretionary — Plaintiff 


giving up certain claim — Plaint 
properly stamped for the remaining 
claim for which compromise decree 


passed — Plaintiff cannot be directed 
to make up deficiency in the origi- 
nal plaint, 

(Para 16) 


Cases Referred: Chronological Paras 
AIR 1976 Pat 8 = 1975 BLJR oe 
AIR 1962 Pat 398 = 1962 BLJR o 
AIR 1961 SC 882 = (1961) 3 SCR 3 


AIR 1957 Pat 533 = 1957 BLJR oe 


AIR 1933 Lah 208 = 34 Pun LR o 
AIR 1933 Mad 321 = 37 Mad LW ae 
AIR 1932 All 316 = 1932 All LJ ee 
1 

AIR 1932 Pat 228 = 13 Pat LT E 
AIR 1925 Lah 131 (1) = 82 Ind Cas 
588 13 
AIR 1919 Pat 9 = 51 Ind Cas 756 
13 


AIR 1919 Pat 225 = 51 Ind Cas ee 
1 
AIR 1916 Low Bur 58 = 32 Ind Cas 


534 13 
(1885) ILR 7 All 528 = 1885 All WN 
140 14 


J. K. Mehra, for Plaintiff; S. S. 
Dalal, for Chief Controlling Revenue 
Authority, for Respondent. 


ORDER:— This matter has been 
placed before the Court on a refer- 
ence by the Registry and as per 
the directions of Hon’ble the Chief 
Justice for a decision of the ques- 
tion whether the Court can exer- 
cise powers under Section 28 of the 
Court-Fees Act, 1870, after a con- 
sent judgment has been delivered, 
but the decree has yet to be pre- 
pared. . 
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2. The suit out of which the 
reference arises was filed under the 
provisions of Order XXXVII of the 
Code of Civil Procedure for the re- 
covery of Rs. 70,000-00 on the basis 
of five different cheques. The suit 
was, however, compromised and a 
consent decree for Rs. 28,503-33 was 
passed. This apparently means that 
the plaintiff gave up the rest of his 
claim in the suit and the defendant 
agreed to have the decree passed 
for the sum mentioned above, The 
plaintiff had paid the court-fees on 
the sum of Rs. 70,000-00. After the 
passing of the judgment, the dealing 
Assistant, while preparing the de- 
cree, noticed that the Court-fees paid 
on the plaint is deficient in view of 
Section 17 of the Court-Fees Act. It 
was noticed by the dealing Assistant 
that inasmuch as the basis of the 
suit pertained to five distinct sub- 
ject-matters and each cheque fur- 
nished a separate cause of action for 
the filing of the suit, the court-fees 
should have been paid separately for 
the amount covered by each cheque 
and not on the consolidated amount. 
The dealing Assistant was, thus, of 
the view that the court-fees paid on 
the plaint was deficient. 


3. The parties readily con- 
ceded that the objection that the 
Court-fees paid initially was defici- 
ent is correct. But, what is disputed 
by counsel for the plaintiff is the 
power of the Court to take any pro- 
ceedings now under Section 28 of 
the Court-fees Act. 


4. Learned counsel for the 
plaintiff has contended that the 
Court has no jurisdiction now to 
call upon the plaintiff to make up 
the deficiency in court-fees, The 
contention of Mr. S. S. Dalal, who 
has appeared on behalf of the Chief 
Controlling Revenue Authority, is 
that the Court has such jurisdiction, 
as there is no limitation provided on 
orders being passed under Section 
28. 

5. Section 3 of the Court- 
fees Act is the charging section. The 
fee for the document to be filed is 
provided for in Section 6 of the 
Court-fees Act and no such document 
as specified as chargeable in the 
First or Second Schedule to the Act 
shall þe receivable in Court with- 
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out payment’ of: the: requisite court- 
fees, If any difficulty should ' arise 
regarding the’ ‘amount of ‘fee toi 
be paid on any documént, Sec-' 
tion: 12 provides that every ques- 
tion relating to valuation for- the 
purpose of determining . the amount 
of any fee chargeable under’ this 
chapter. on-a plaint or memorandum: 
of -appeal shall be decided: by ` the: 
Court in which such plaint or memo-: 
randum, as the case may-.be, is, fil-: 
ed “and such decision shall be> final’ 
as between. the parties.to the suit?” 
but whenever: any such ` silit > comes 
before:a Court of appeal; : reference,’ 
or revision, .if :such court.’ considers 
that. the said. ‘question has been 
wrongly. decided,. to. the detriment of: 
the revenue, -it shall require the party: 
by whom such fee has been paid to- 
pay so much.additional fee as would’ 
have been ‘payable had the’ question. 
been rightly decided, and the . provi= 
sions of Sec. 10, paragraph 11, Shall: 
apply. Then, Section - 28 says | that: 
no ‘document which ought to bear @ 
stamp’ under this Act shall. be of’ 
any validity: unless.and until it is 
properly. stamped, But; if-any such! 
document is, through mistake or in- 
advertence, received, filed or used- 
in any Court or office without being 
properly stamped, . the presiding. 
Judge or the head of the Office, as: 
the. case may. be, or in the case. of 
a High Court, any Judge of. such; 
Court may, if ‘he thinks fit, order. 
that such document be stamped as, 
hé may direct; and on ‚guch  docu-: 
ment being “stamped accordingly, the 
same and every proceeding relative, 
thereto shall be as valid as if it had. 


been properly ' stamped. in the, _ first’ 
instance, ‘ 
6. , These: are the oniy rele- 


vant E of' the Court-Fees Act' 
which have a bearing on the ques-: 
tion. -in dispute, ! 

Tass, ‘The ‘other “relevant provi-. 
sions to be noticed are the provisions. 
of: the Code of  Civil.:.. Procedure, 
namely, Sections 33°, and 149 and 
Order VII Rule 11. sub-clauses (b) 
and (c) and. rds XX Rules 6, and. 
Te, a ` 
; g. “While : referring +o these 
provisions of the Code of Civil Pro- 
cedure, it is. contended. :on- behalf ot 
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the ‘plaintiff -that the judgment ‘hav-: 
ing’ been pronounced, the’: décree* 
must follow, and the Court is “unable: 
to. direct the preparation of the -dée- 
cree to be postponed. until: payment? 
of. deficient court-fees. It is- urged - 
that the judgment having: been- pro- 
nounced ‘and having: been signed and 
sealed,..no.,power is Jeft in the Court 
to “alter, it ‘or to add” ‘to it or, Suba 
stract ‘anything therefrom: . the jude-, 
ment. having. :been’ Pronounced, (éden x> 
cree must be prepared „in accordance. 
with it, It is urged. that | ‘Section: 28: 
merely a ‘validating: , provision, ‘and 
can be resorted to “by” “Court, 
while. the suit is still bnini in the 
Court.’ ‘Again, it is urged that. while 
the ‘suit: is“still pending, the “plaintiff 
can- give up any. part of .the claim; 
and in’ that case the plaint will be 
restricted; to.,the claim surviving and. 
the plaintiff would no loner be 
having. - any, liability mtoi ; pay, 
court-fées on the : 


laid. -It,is also urged, -i£; the 


continuing * with 
his suit and the.plaint is- deficiently. 
stamped, the Court ‘can take re- 
course, to; the provisions of Order VII 
Rule 11 of the Code ‘of’ Civil Proce- 
dure, and jin: case the. Court: .; calls, 
upon the party to pay ‘up the defici- 
ency in -court-fees, it.is only.in.. that. 
case that the Validating part of See- 
tion 28 comes. s plays. . 
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when, the: court- fees is made: up and. 
that would “have affected the limita- 
tion for the suit; It-is,.thus,: urged, 
that the proceedings, ‘which are vali- 
dated subsequent to the- deficiency: 
being made up, have relevancy ‘only’ 
while the suit is Pee 


a elo Ty 


a ee Reference 7 -jS aiio invited to 
the provisions of” Sections’ 33, '35:'' 36, 
37 and 38 and Section 48.; mee c , the 
Indian ‘Stamp Act 1899 (Act of 
1899). In contrasting it: Ain g “the. 
aforesaid - . provisións- of. „the Stamp. 
Act, it is pointed out that in case an 


instrument, not, duly. Stamped, , is 
tendered in evidence, , not ‘only... the. 
document is made inadmissible in- 


evidence, but. the provision is made 
for the purpose of impounding . and: 
also sending it to the Collector .. for 
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recovery of the duty and the pe- 
nalty, It is submitted that in the 
absence of a power being conferred, 
as is conferred by Section 48 of the 
Stamp Act, the power to call upon 
the party to pay deficient court-fees 
cannot be exercised after the Court 
has disposed of the case. i 


19. Normally, what is includ- 
ed in a decree is the result of trial 
and adjudication and what has not 
been adjudicated upon is not to be 
given effect to in the decree. The 
decision as to payment of court- 
fees, apart from the liability of the 
party to pay, is also a matter of ad- 
judication, and that also after hear- 
ing the defendnt, as it may affect 
the costs of the suit, and which the 
defendant or the plaintiff may be 
burdened with, and if long after the 
adjudication has taken place by way 
of a judgment of the court, I am 
unable to see how effect can be 
given to it-by inserting anything in 
respect to’ it in the de- 
cree which represents only the 
result of an antecedent adjudication. 
‘Again, the Court-Fees Act does not 
provide separately any machinery 
for recovery of additional court-fees 
and the only penalties for failure to 
supply deficiency in court-fees are 
those which are contained in Order 
VII Rule 11 sub-clauses (b) and (o). 
Nor, is there any rule of law which 
would vitiate or annul a judgment 
or decree obtained by a: party, who, 
subsequent to such judgment, having 
been ordered to pay additional court- 
fees under Section 28 of the Act, fails 
to do so. The only interpretation, 
therefore, that I can put upon that 
section is that the powers thereby 
conferred are to be exercised only 
before the final decision of the case, 
to which the question of payment of 
court-fees relates, and the provision 
as to retrospective effect of the vali- 
dity of such documents and every 
proceedings relative thereto, relates 
only to these documents which, be- 
ing -defectively stamped, have been 
wrongly: received and used in the 
course of the trial of-the case, which 
has not yet been finally adjudicated 
upon. There is nothing in Section 28 
which initially invalidates either the 
judgment or the proceedings based 
on a document which was not pro- 
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perly stamped, It merely states that 
on such document being stamped, as 
directed. by the Court, the same and 
every proceeding relative thereto 
shall be valid. This does not mean 
that whatever proceedings were held 
relative to that deficiently stamped 
plaint are automatically deemed to 
be invalid. It is only after the mis- 
take or inadvertence of the Court or 
of the office is noticed that the 
Court or the office or the Judge has 
to pass an order that such document 
be stamped properly, as he may 
direct, But, this mistake or inadver- 
tence has to be noticed while the 
suit is still pending. 


11, The Court-Fees Act is an 
Act which starts without a preamble. 
It is undoubtedly a fiscal measure 
and requires an interpretation which 
neither harms the Revenue nor goes 


-out of its way to collect Court-fees 


after the suit has been decided, The 
scheme of the Court-Fees Act is that 
every document filed in Court must 
be properly stamped. But, if the 
Court has used it by mistake or in- 
advertence, though it was not pro- 
perly stamped, it is for the court to 
rectify its mistake either suo motu, 
or on objection by the parties before 
the trial concludes, The framing of 
the decree, after the judgment in a 
case like the present one, is merly a 
ministerial act and the decree must 
follow containing the final determi- 
nation, as adjudicated upon in the 
judgment, There is no provision for 
making recoveries of the court-fees in 
plaints which are deficiently stamped 
such as the provisions relating to 
deficiently stamped. documents which 
are found in the Indian Stamp Act. 
The only consequence of a defici-! 
ently stamped plaint or a document 
is that so long as the trial is pending 
the Court may refuse to look at it, 
or reject it, or make the plaintiff 
restrict his case to the extent the 


document is properly stamped, but, 
once, the trial has concluded, the 
document looses all its importance 


and results in a judgment followed 
by a decree, which alone has to be 
looked into. Of Course, if a plaint 


or a document was deficiently stamp- 
ed, the appellate court or the revi- 
sion court can certainly go into the 
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question in appropriate proceedings, 
but the Court which has passed the 
judgment cannot, after passing the 
same, look into such matters and 
exercise the powers conferred by 
Section 28, Another simple reason 
why the power under Section 28 
cannot be exercised for calling upon 
a deficiency being made up as al- 
ready pointed out above, is that a 
judgment delivered by the Court is 
not declared as invalid by Section 28 
and on the failure of the party con- 
cerned to make up the deficiency, 
the judgment can neither be varied 
nor amended for that reason. 


12. The learned counsel, ap- 
pearing on behalf of the Chief Con- 
trolling Revenue Authority, has sub- 
mitted that even in a case where 
peremptory order for payment of de- 
ficit court-fees within a fixed period 
has been passed, the Court can ex- 
tend time under Section 149, C. P. C. 
and, therefore, the Court is still 
seized of the case and even after the 


pronouncement of judgment extend 
time and, therefore, the Court has 
jurisdiction to ask for additional 


court-fees even after the judgment. 
I am afraid, this argument is far- 
fetched, This power is exercised in 
jview of Section 149, as it specially 
confers this power, but that certain- 
ly requires that the order calling 
upon a party to pay additional court- 
fees has to be passed before the suit 
concludes. Thereafter, it is merely a 
question of extension of time and 
not exercising any power for the 
first time after judgment and is sup- 
ported by the view of the Supreme 
Court in case reported as Mahant 
Ram Das v. Ganga Das, AIR 1961 
SC 882, This section does not con- 
template that where a suit has been 
decreed or dismissed unconditionally, 
the Court still has the power to call 
for additional court-fees, 


13. The view that I have 
taken is supported by practically all 
the reported cases so far viz., Dhakesh- 
war Prasad Narain Singh v.- Manna 
Lal, AIR 1919 Pat 225 which was 
followed in Kedar Nath Goenka v. 
Chandra Mauleshwar Prasad Singh, 
AIR 1932 Pat 228; Rajeshwar Rai v. 
Shankar Rai, AIR 1962 Pat 398. The 
same view was also followed in the 
case reported as Shanghai Life In- 
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surance Co, Ltd. v, Mrs, Helen Con- 
stance Brown, 32 Ind Cas 534 = 
(ATR 1916 Low Bur 58), The Higt 
Court of Lahore also accepted the 
same view in the cases reported a 
Abdullah v. Secretary of State foi 
India, AIR 1925 Lah 131 (1); and Mt 
Durga Devi v, Mt. Parbati, AIF 
1933 Lah 208. The Madras Higt 
Court also took the same view ir 
Re: Secy, of State, AIR 1933 Mac 
321. The High Court of Allahabac 
also followed the Patna view ir 
the case reported as Mohammad Is- 
mail v. Liyaqat Husain, AIR 193! 
All 316, The Patna High Court ha: 


again in the latest Judgment re 
ported as Dulhin Mahesari Devi v 
Dulhin Jahari Devi, AIR 1976 Pa 


8 followed the judgments  reportec 
as Radhika Raman Prasad Singh v 
Mt. Janki Kuer, AIR 1919 Pat 9 = 
51 Ind Cas 756; and Smt, Parvat 
Devi v. Dhodhi Lal Mahto, AIR 195° 
Pat 533. Though, the latter judgmen 
of the Patna High Court relates t 
the power of the appellate court t 


call for additional court-fees afte 
dismissal of the appeal, yet sami 
reasoning applies to the powers o 


the trial Court. 


14. It will be noticed that the 
only discordant note was struck by 
Oldfield, J., in a solitary authority 
reported as Mahadoi v. Ram Kishar 
Das, (1885) ILR 7 All 528, where hi: 
brother Judge Mahmood, J., did no 
agree with him. Since the case re 
ported as 7 All 528, no judgment ha: 
yet come following the view taker 
by Oldfield, J., even of his owr 


Court, In fact, the views have beer 
to the contrary, following the view 
of Mahmood, J. 

15. The principle of Stare 


decisis is fully applicable to the mat- 
ters like the one before me for the 
simple reason that for practically 
more than nine decades, the consis 
tent view of all the High Courts ha: 
been that power under Section 2 
cannot be exercised after the pro 
nouncement of the judgment, anc 
no compelling reason, argument o) 
authority has been brought to my 
notice to disturb that uniform line o: 
decisions. 


16. Another thing to be no. 
ticed is that Section 28 is discere 
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tionary. In a case like the present 
one, it will not be proper at — all to 
exercise the power under Section 28. 


When the compromise decree was 
passed, the records show that the 
plaintiff gave up his claim from 
Rs. 70,000-00 to the amount for 
which the decree was passed. For 
that amount, the plaint is clearly 


properly stamped, There can be no 
doubt that parties have a right to 
give up their claim, Once the claim 
is given up, the plaint is valid to 
the extent the claim survives, For 
the Original plaint, there is no pro- 
vision in the Court-Fees Act to make 
the plaintiff pay the court-fees. Nor, 
is there any machinery provided for 
its collection, Had it been a con- 
tested case, the mistake would have 


been found out and there would 
have been no loss to the Re- 
venue. Besides, the question could 


have been determined even on ap- 
pal, but, in a case like the present 
ione, where judgment has been pass- 
ed with consent, it is not appealable, 
and since the claim had itself been 
given up, I do not find any reason to 
direct the plaintiff to make up the 
deficiency in the original plaint. 


17. T am, therefore, of the 
considered view that the same Court 
has no power, after the judgment 
has been delivered, to call upon a 
party or a litigant to pay any defi- 
ciency in court-fees even when ini- 
tially a document or a plaint was 
entertained through mistake or inad- 
vertence. The reference is answered 
accordingly, 
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Industrial Estate, New Delhi-20, 
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Interlocutory order under Section 21 
granting extension of time — No 
appeal lies under Section 109 (2). 


The object of Section 109 (2) of 
the Act is to give a right of appeal 
to a party aggrieved by some order 
which affects his right or liability. 
The words “from any order or deci- 
sion, of the Registrar under this Act” 
though very wide do not in- 
clude interlocutory orders, which are 
merely procedural or processual and 
do not affect the rights and liabili- 
ties of the parties. The legislature 
could not have intended that the 
parties should be harassed with end- 
less expense and delay by appeals 
from such procedural orders. It is 
open to a party to set forth the er- 
ror, defect or irregularity, if any, in 
such an order as a ground of objec- 


tion in his appeal from the final 
order in the main proceeding. 
(Para 18) 


Where the Assistant Registrar 
under Section 21 grants extension of 
time for filing objections, the order 
granting the extension of time is. not 
appealable under Section 109 (2), as 
no right or liability of the party is 
affected, AIR 1965 SC 507, AIR 1967 
SC 799 and 1966 Delhi LT 273, Ref. 
to. (Para 19) 


(B) Trade and Merchandise 
Marks Act (1958), Ss, 21 and 97 (c)— 
‘Decision in S. 97 (c) — Meaning — 
Interlocutory order under Section 21 
— Grant of extension of time for 
filing objection — Not a decision af- 
fecting right or liability of party — 
Review application under Section 97 
(2) not maintainable. (Paras 22, 24) 


i A decision means a concluded 
opinion, It is an authoritative ans- 
wer to the question raised before a 


’ Court. It is the settlement of a con- 


troversy submitted to it, Decision 
implies the exercise of a judicial de- 
termination as the final and definite 
result of examining a question, An 
order granting extension of time is 
not of such a nature, (Para 23) 


Cases Referred: Chronological Paras 
ATR 1967 SC 799 =: (1967) 1 SCR 

310 16 
1966 Delhi LT 273 17 


AIR 1965 SC 507 = (1964) 1 SCR 
717 16 
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K. G. Bansal with R. P, Bansal, 
for Appellant; Anoop Singh with’ B. 
S.. Narang, for Respondent, s 


JUDGMENT:— These are two 
appeals against the orders of the As- 
sistant Registrar. pt 

2. The undisputed facts ` “dre 
these, On 5th October, 1966 the ap- 
pellants Messrs. Rattan & Co, filed 
an application bearing No, 238044-B 
to register the trade mark JAINSON 
in class 6 in respect of padlocks. The 


application’ was . ‘advertised’ in’ the 
Trade Marks’ Journal ‘on lst Sep- 
tember,- 1967. oy , 

“Bs On 30th Novémber, 1967 
the opponents Messrs, | R. P, Locks 


Co, of Delhi’ filed. ari „application in 
Form TM-44 praying for extension, ‘of 
time for’one month for giving ‘notice 
of ‘opposition to the ‘registration . of 
the trade mark., This. request was 


signed by their advocate engaged 
by. them, 
4, ` Since the’ request . was . not 


accompanied by a power of attorney 
of the said “advocate , rio action was 
taken in the Registry . on this . re- 
quest contained in .TM- 44, 


5. On’ and. December, 1967. -a 
letter was addressed, by the. oppon- 
ents’ advocate requesting the registry 
to treat TM-44 as withdrawn.. 


3g. “On 11th December, 1967, va 
notice of opposition 'signėd; “by the 
said advocate “along ‘with. a, power, ‘of 
attorney “was “teceived” in’ the Regis- 
try. The Registry by letter dated 18th 
December; .1967 ` informed. “the advo- 
cate ‘that the ‘notice: óf: ‘opposition 
would’. not’ þe“ taken on, “record as, the 
same was’ barred by time, Obviously 
this notice of opposition, was filed 
beyond ° the period of three months 
as prescribed in Section .21 Of | the 
Trade ‘and’ Metchandise Maa Act 
1958 (the Act). aa 


T On 23rd . Dece nier "1967: 
the . opponents . themselves moved ua 
petition. supported: by::an. affidavit 
saying that. their. application for ex- 
tension. of time may... be -..granted:: 
They. further said. that, the notice of 
opposition: alréady filed’ ‘by. them may 
bé“taken on: record and be: proceeded- 
with. The opponents informed the 
Registry that the power : ‘of .attornéy- 
of the advocate‘ engaged by them had- 
been cancelled and thet he no ‘lon- 
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ger represents them. © The’ opponents 
also said. that they never authorised 
their counsel to withdraw ` TM-44 
and, therefore, the request for with- 
drawal was illegal. The application 
for withdrawal made by their advo- 


cate, it was further alleged, © was 
made without their instructions, 
© g On the basis of the peti- 


tion made by the opponents the As- 
sistant Registrar granted extension of 
time by one month’ By | letter ‘dated 
8th January, 1968 he ‘informed ‘them 
that their request in TM-44 for ex- 
tension of time has been allowed. 
The notice of opposition having, been 
filed within « ‘the extended time was 
taken ‘on ‘record: 


9. . On 5th February, 1968 the 
appellants filed a review petition. .in 
Form TM-57 against the order: grant- 
ing. extension of time for fili g. the 
notice of opposition, . They. sought 
pena under PeguoN 97 (o) of the 

ct, on : : v 


10. -The E -Réšistrar 
by- ‘order ‘dated 11th April, 1968 dis- 
missed the’ application for review on 
two grounds: Firstly, ‘he held that’ no 
review of his order ` extending’ ` the 
time lay, Secondly, he , held.. that 
there, was no sufficient. ground. tor 
review of his order., } 


Hi. The ‘appellants : hare fled 
two ' appeals: in this court, One’’ is 
directed. against the’ order dated- 8th 
January,’ 1968 by ‘which the ` Assis- 
tant. Registrar. acceded’ to the’ request. 
for. extension of time. Under Séc. 21’ 
of the Act he had allowed’ ‘the’ op- 
ponents óne month’s' time by way of 
extension. This order is challenged 
in appeal No, 28 of 1968, 


12. «The other ‚appeal (FAO 86 
of 1968); is. directed -against the order 
dismissing the application for review. 
By this order 'I. propose to _” decide 
both the ‘appeals.’ This - order will 
govern them ‘both. Het at 


_ 13. , Under, Section 21 of, the 
Att any. ‘person ° ‘may’ ‘file “an opposi- 
tion-within a period ‘of: ‘three ® “months 
from the.date. of the advertisement. 
Tf he seeks further. time. he may.. ap- 
ply to. the Registrar. The Registrar 
has the power to extend the time for 
a- period, -“not- exceeding - one- month. 
in the aggregate.” |The: application’ 
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-for extensión -of time: has-to: bé made 
“in: the form prescribed ‘in TM- A 
-This. is exactly what-. happened: : 
this. case, A: requést :in: TM=44 as 
:made.. for -extension. oftime. ' The As- 
sistant :Registrar. has: allowed t: 76I 
find, PR wrong With this- order. 


k After “he. háa -eğtended 
“the tinë- the ‘apellants, made, an ap- 
‘plication for’ review. ‘The “Assistant 
“Registrar | by, a ‘detailed “order., went 
“into the, wholé guestion, `, He. found 
‘that: the opponents’ ‘advocate “had not 
‘been authorised to withdraw the’ ap- 
“plication Formi TM-44. Thè opponents 
filed their affidavit wherein they af- 
‘firmed ‘that’ they never ‘pave instruc- 
-tions. +6 their advocate to. withdraw 
TM=44' On’ -the-basis -of the affidavit 
zand the ‘petition the’ “Assistant Regis- 
trar came to ‘thes):-conélusion: -that 
their advocate-had acted: contrary-‘to 
the instructions of the opponents: in 
‚withdrawing, TM-44, He :also record- 
‘ed the finding. that, the -act of thead- 
“vocate was_ not bona. fide;. „since it 
“was, not. “in; the: -best interests. „of the 
“client. ae erage oo ei SAPS 


we Bz 12%Ehe anaiai watea ‘to 
pursue the matter’. of“ “opposition. 
They- wanted-extension: of time:- They 
filed. the; notice, of; opposition :within 
the extended: time: They: wanted- it to 
bet taker. on, record since: they-:wanted 
to oppose, the registration of the ‘ap- 
spellants’-.trade mark..:.:Since.-the op- 
“ponents: were: interested. in. opposing 
the- registration the Assistant. vRegiš- 
trar found that the advocate had: no 
power to, act., contrary, fo: theirs ins- 
‘Atuetions. eae ones ey eS ONT 


16, =.) Mr, ren ` Singh: ‘on < pe- 
ele of the: opponents “in _both:'| the 
‘appeals: has : raised’ two: preliminary 
objections.: As -regards ‘FAO 28°" “of 
1968 he submits. that: the - appeal: “is 
incompetent: Mr. K, Gi Bansal: ` on 
behalf: ofthe «appellants ~‘conténds 
that an -appeal lies. to this © Court 
“from ,any.;order. or-decision ::of --the 
Registrar under this: Act” -tunder 
Section 109 (2) of:’: -the « AchbccThe 
guestion, ; is: Is itan Srde under the 
Act?-, Is. “the. ‘order - of, the - -Assistant 
‘Registrar ‘appealable? ‘Does, „ian rapH 
peal lie: from every order of the Re- 
pistrar? Similar’ provisions are to be 
found in other_statutes., See: The 
Indian Companies Act, 1913 (Section 
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1202) and-the decision of the Supreme 
:Court'in Shanker Lal Aggarwal v. 
(Shanker. Lal. Poddar, AIR: 1965 SC 
507; The Delhi Rent Control. . Act, 
,1958..(Section 38 (1)). and-the decision 
‘of the. ‘Supreme. Court : in- Central 
Bank of. India Ltd..,v. Gokak ‘Chand, 
‘AIR . 1967- SC. 799. - S 


17. The Sura “Cotirt in 
‘Central -Bank::case. has held that an 
“order under the: Act’ means that - it 
gs an -otder „which. affects. the ‘rights 
and. liabilities. of the -parties. :A mere 
-procedural orderis not- within. ‘the 
“contemplation of: the Act and js:..not 
‘comprehended by the . words :‘under 
-the Act.. The «.court -hasio to 
pass a number of orders, mainly 
procedural in character, during the 
„progress of -a litigation.. Their -ob- 
ject is to assist ‘the’ parties : in, „the 
“prosecution of their’ case in a. ‘pend- 
ing proceeding. Such orders” are not 
“made to decide thé ‘rights and liabi- 
“lities “of” the , parties: They : rierely 
regulate the ‘procedure,’ A’ good ilhus- 
-tration of such an order’ ‘is whére an 
adjournment is granted or’ an? Tad- 
-journment jis- refused. "- -Or - tiñe’ ‘is 
‘extended. or’ the ‘request is‘:declined. 
‘Take another example:.:In -a pending 
‘proceeding the -Régistrar refuses ~ to 
‘take additional--evidence though > he 
as: empowered -to doso under Rule 
56 of the’: Trade - and- ‘Merchandise 
-Rules, (See: S. C.: Sharma & Co. v. 
‘Sukh Dayal, 1966 Delhi. .LT2273). 
;Obviously~:such orders are : not»: *ap- 
-pealable:n This is :what happened. ‘in 
this, case. .-The Assistant. Registrar 
‘granted extension: of time: which. >'he 
was clearly: empowered to. do: sunder 
Section- 21. of the Ach oo Sues or 


mat ygy SOTO” my mind. the ‘object of 
‘Séctioti 109: (2): of ‘the Act” is ‘to’ “give 
‘a! ‘right’ of: appeal to’ ‘a’ “party ` ag- 
“grieved “by some’ order which,’ af- 
‘fects’ his“right' or- liability. The’ Words 
“from any order or decisión- of” “the 
‘Registrar under this. Act” -though 
‘very wide..do “not include interldcu- 
tory orders,.:whichiiare merely’ proce 
“dural or- processual and’ do? not: af- 
fectothe i rights-and>vliabilities of ‘the 
parties, The‘legislature could: not 
have intended that the parties should 
‘be -harassed with..; endless expense 
ina. delay by. appeals. : from: ities csuch 


party./to: “set í forth. the: ‘error, ‘odefect 
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or irregularity, if any, in such an 
order as a ground of objection in 
his appeal from the final order in 
the main proceeding. 

19. I, therefore, hold that the 
order granting extension of time is 
not appealable under Section 109 (2) 
of the Act. I would uphold the pre- 
liminary objection. 


20. In the second appeal (FAO 
86 of 1968) Mr, Anoop Singh has 
raised another objection. He says 


that this appeal is also incompetent 
for two reasons, Firstly that no ap- 
peal lies under Section 109 (2) f of 
the Act. Secondly that no review 
application lay to the Assistant Re- 
gistrar. 


21, A party is entitled to 
make an application for review 
under Section 97 (c) of the Act. That 
Provision says: 

“The Registrar may, on an appli- 
made in the prescribed manner, re- 
view his own decision.” 

22, When the Assistant Regis- 
trar extended the time he was not 
making a decision in the sense in 
which that word is used in Section 
97 (c). He was merely extending the 
time by one month under Section 21 
(1). It can hardly be called a deci- 
sion, It does not affect the rights 
and liabilities of the parties. 


23. A decision means a con- 
cluded opinion. It is an authoritative 
answer to the question raised before a 
court. It is the settlement of a con- 
troversy submitted to it. Decision 
implies the exercise of a judicial 
determination as the final and defi- 
nite result of examining a question. 
An order granting extension of time 
is not of such a nature. It is not 
such a decision as to give the ag- 
grieved person a right to appeal. It 
is just a procedural order in aid of 
proceedings, 

24. Therefore, the 
Registrar was right in holdinge that 
the review petition to him was in- 
competent, This is my view also. If 
this is so an appeal against the order 
refusing review will not be compe- 
tent. 

25. With regard 
opposition to registration 
sions of Section 21 of the Act 
specific, 


Assistant 


to notice of 


the provi- . 
are ` 
The general provisions con- 
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tained in Section 101 will not be ap- 
plicable on the principle: the special 
excludes the general, Section 101 ap- 
plies when time is not expressly 
provided in the Act, Here time is 
expressly provided by Section 21. 


26. The question of extension 
of time depends on the satisfaction 
of the Registrar, If he finds suffici- 
ent cause he extends time, The mat- 
ter is not of such great moment that 
an appeal or review should be pro- 
vided against extension of time. An 
indication of the legislative mind is 
afforded by Section 101 (2) which 
says: i 


“Nothing in sub-section (1) shall 
be deemed to require the Registrar 
to hear the parties before disposing 
of an application for extension of 
time, and no appeal shall lie from 


any order of the Registrar under 
this section.” 
27. This is, therefore, certain 


that the legislature does not require 
the Registrar to hear the parties on 
the matter of granting extension of 
time. Nor has it provided an appeal 
against orders made under sub~-sec- 
tion (1) of Section 101. 


28. I would apply this rea- 
soning to a review which is sought 
against an order of the Registrar 
granting extension of time. The legis- 
lative policy is not to provide an ap- 
peal against such an order both 
under Section 109 (2) and Sec. 101 


(2). Nor will a review lie under 
Section 97 (c). 
29. -I have examined the en- 


tire case on merits, The Assistant 
Registrar has dealt with the whole 
matter at length in his order dated 
lith April, 1968. I think he was 
right in extending the time and in 
taking the notice of opposition on 
record. He was also right I think in 
dismissing the review application, 
30. For these reasons I dis- 
miss both appeals with costs, The ap- 


pellants will pay Rs. 200/- as costs 
in both the appeals. — 
31, The record be sent back 


to the Trade Mark Registry, Okhla 
immediately, aa, 
aie Appeals dismissed. 
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YOGESHWAR DAYAL, J. 
Chaman Lal, Petitioner v. Mohan 
Lall and others, Respondents. 
Civil Revns. Nos. 375 and 376 of 
1976, D/- 24-11-1976* 


Hindu Succession Act (1956), 
Section 25 — Inheritance — Disqua- 
lification — A widow prosecuted for 


murder of her husband and finally 
acquitted of the charge — She was 
not disqualified from inheriting the 
property of her husband. : 
A widow was prosecuted for 
the charge of murder of her husband 
and finally acquitted of the charge 
by the Court. The brother of de- 
ceased raised objection that she was 
disqualified from inheriting the pro- 
perty as she was charged with the 
murder of her husband but given 


benefit of doubt. It was also alleged. 


that she was living unchaste life. 
Held that, Section 25 provides 
that if a person who commits mur- 
der or abets the commission of mur- 
der shall be disqualified from inherit- 
ing the property in furtherance of 
the succession to which he or she 


committed or abetted the commis- 
sion of the murder. In the present 
case the widow had been acquitted 


of the charge of murder of her hus- 
band and acquittal was: final for the 
purpose of the Succession Act, It 
was not scheme of the Succession Act 
that Civil Court should again exa- 
mine the charge of murder and hold 
an enquiry or trial independently 
after acquittal from the Criminal 
Court. There was no other restric- 
tion on the heir once he or she was 
entitled to succeed under Section 8. 
It was further held that the allega- 
tion made against widow that she 
was living unchaste life could not 
be a ground to disqualify her from 
being a heir and legal representative 
of her husband. (Para 11) 

S, P. Mahajan, for Petitioner; 
Hira Nand, for Respondents, 


ORDER:— This order will dis- 
pose of civil revisions Nos, 375 and 
376 of 1976 against the identical 
crders passed by the learned Subor- 
PE SD Se SR Ta RE 


“(From Order of Sub-J, Delhi, D/- 
21-10-1975), 
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dinate Judge dated 21st October 
1975. By these orders the trial 


Court decided the application of Mo- 
han Lal dated 10-4-1975 under Sec- 
tion 151 read with Order 22, Rule 3 
and Order 1, Rule 10, C, P. C. 

2. In these applications Mohan 
Lal, who was a defendant in a suit 
filed by Rajinder Kumar, his bro- 
ther and Smt, Shakuntala Devi, his 
mother, had alleged that Rajinder 
Kumar, plaintiff, died on 10-9-1972 
leaving behind Smt. Shakuntala Devi 
widow of Rajinder Kumar who was 
suspected to be the murderer of her 
husband but has since been acquitted 
of the charge of murder on 23-4-1974 
and is in a position to represent her 
husband in the above-mentioned 
suit, It is further alleged in the 
application that Chaman Lal, his 
brother had made an application that 
he should be substituted as plaintiff 
in the above-mentioned case. It was 
also alleged that under the Hindu 
Succession Act he is not the lawful 
heir or suecessor to his brother, Rajin- 
der Kumar in the presence of the 
widow Smt. Shakuntala Devi. It was, 
in these circumstances, prayed that 
Smt. Shakuntala Devi who is widow 
of Rajinder Kumar and has not re- 
married is the rightful heir of the 
deceased Rajinder Kumar and should 
be brought on the record, 

3. A reply was filed to this 
application by the petitioner Chaman 
Lal dated 9-10-1975, In this reply it 
was averred that Smt. Shakuntala 
Devi no doubt was the wife but was 
instrumental in bringing about the 
murder of her husband Rajinder Ku- 
mar deceased. She was charged and 
challaned but given benefit of doubt. 
She was not purged of her complicity 
in the offence. She had played ac- 
tive and malignant hostility to the 
deceased and she is not entitled to 
succeed him, It was also alleged 
that it was because of unchastity 
that she brought about the murder 
of her husband and she is living an 
unchaste life. It was further submit- 
ted that the order of substitution of 


Chaman lal had’ already been 
passed by the Court and that 
order has become final and ope- 
rates as res judicata over the pre- 
sent controversy, 

It appears that two suits 
are pending in which identical im- 


N 
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pugned orders have been passed. 
One suit is filed by Devinder Kumar 
for possession on the basis of title 
by purchase of the property from 
Mohan Lal against Chaman Lal, 
Smt, Kamlesh, wife of Chaman Lal, 
Smt, Sat Bharai wd/of Sewa Ram and 
Rajindar Kumar as unauthorised oc- 
cupants other suit was filed by Smt. 
Sat Bharai and her son Rajinder 
Kumar against the purchaser Devin- 
der Kumar and Mohan Lal son of 
Smt. Sat Bharai for declaration that 
the property in dispute was joint 
Hindu property and could not be 
alienated by Mohan Lal alone. 


5. Rajinder Kumar died on 
10-9-1972. Chaman Lal was already 
on the record of the suit filed by 
Devinder Kumar and he continued 
to be on the record, In the suit filed 
by Smt. Sat Bharai and Rajinder 
Kumar, Chaman Lal was impleaded 
by order dated 12th March 1973, The 
order reads as under: 

“This is an application under 
Order 22 Rule 3, C. P. C. for bring- 
ing the heirs of deceased plaintiff 
Rajinder Kumar on file. It is alleged 
that deceased died on 10-9-72 as a 


result of murder by his wife and 
in-law, A case under Sec. 302, IPC 
stands registered against the mur- 


derers as the wife is the murderer 
she is not entitled to inherit to the 
deceased. The other heirs are 
plaintiff No. 2 mother and Chaman 
Lal the brother, As the mother is 
already on record, Chaman Lal be 
also brought on record, Both the 
defendants have contested the appli- 
cation. It is alleged that Chaman 
Lal brother be not substituted as he 
is not an heir. The joining of the 
widow is also opposed. I do not find 
any force in this objection, Both the 
widow and brother Chaman Lal are 


heirs according to the Hindu Succes- - 


sion Actand the allegations that the 
widow is the murderer of the de- 
ceased is not yet proved. Under the 
circumstances I allow the substitu- 
tion application. Let the plaintiff 
file an amended plaint joining both 
the widow and Chaman Lal bro- 
ther as party to the suit by 2-4-73.” 

6. It will be noticed that in 
this order the learned trial Court 
held that both the widow of deceas- 
_ed Rajinder Kumar as well as’ Cha- 
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man Lal, brother are heirs/succes- 
sors and since the allegation of mur- 


der against the widow is not. yet 
proved, only Chaman Lal was 
brought on the record, 

T7. It appears that thereafter 
the murder case failed against the 
widow and she has been acquitted. 


It matters not whether she was ac- 
quitted honourably or given benefit 
of doubt. In law she is acquitted. 
After the acquittal of the widow 
Smt. Shakuntala Devi is the only 
legal heir of her husband Rajinder 
Kumar to the exclusion of any of 
the brothers of Rajinder Kumar, In 
these circumstances the trial court 
was justified in passing the impugn- 
ed orders dated 21st October 1976 
whereby Smt. Shakuntala Devi was 
impleaded as legal representative of 
the deceased Rajinder Kumar and 
notice was directed to be issued to 
her for appearance and for filing of 
the amended plaint, 


8. In the present revision 
petitions the learned counsel for the 
petitioner ShriS. P. Mahajan has sub- 
mitted that the order whereby Smt. 
Shakuntala Devi has been ordered 
to be impleaded in place of the de- 
ceased husband is bad as though she 
was acquitted of the charge of murder 
yet she was instrumental in abetting 


the offence of murder, It is also 
submitted that she is an  unchaste 
widow and cannot, therefore, be an 
heir to her husband. à 

9. In this connection learned 
counsel for the petitioner drew my 
attention to a passage in Mulla’s 


Hindu Law 12th Edition at page 181 
para 96 where the learned author 
has observed that a widow who is 
unchaste at the time of her hus- 
band’s death is not entitled to inherit 
to him, but once the husband’s 
estate has vested in her — which 
could only be if she was chaste at 
the time of her husband’s death — 
it cannot be divested by her subse- 
quent unchastity. It will be noticed 
that this paragraph 96 appears in 
Chapter IX of the aforesaid 12th 
Edition which is headed as “Exclu- 
sion from Inheritance and Partition, 
Law prior to Hindu Succession Act, 
1956.” From a mere heading of the 
Chapter it is clear that this particu- 
lar passage in paragraph 96 is whol- 
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ly irrelevant after coming into force 
of the Hindu Succession Act, 

10. Hindu Succession Act con- 
tains a provision giving overriding 
effect to the Hindu Succession Act, 
To which is contained in Section 4 
(b). 


“4. (1) Save as otherwise ex- 
pressly provided in this Act.— 
{a) XX XX XX 


(b) any other law in force im- 
mediately before the commencement 
of this Act shall cease to apply to 
Hindus in so far as it is inconsis- 
tent with any of the provisions con- 
tained in this Act.” 

iL. Under Section 8 of the 
Hindu Succession Act the property of 
a male Hindu dying intestate first 
devolves upon the heirs, being the 
relatives specified in class I of the 


Schedule. Widow is one such heir 
in class I, There is no condition 
mentioned in the Hindu Succession 


Act for her exclusion from  inheri- 
tance on her husband’s death except 
a general provision in Section 25 of 
the Act whereby a person who 
commits murder or abets the com- 
mission of murder shall be disqualified 
from inheriting the property in fur- 
therance of the succession to which 
he or she committed or abetted the 
commission of the murder. This 
general disqualification provided in 
Section 25 is applicable to all per- 
sons to the extent it is applicable to 
them but is not limited merely to a 
widow. In the present case, admit- 
tedly, Smt. Shakuntala Devi has 
been acquitted, That acquittal is fi- 
nal for the purpose of Hindu Suc- 
cession Act. It is not the scheme of 
the Succession Act that civil court 
should again examine the charge of 
murder and hold an enquiry or trial 
independently after acquittal from 
the criminal court. There is noother 
restriction on the heir once he 
she is entitled to succeed under 
Section 8, If there is any law like 
para 96 of Mulla’s Hindu Law then 
this law is positively inconsistent 
with the provisions of the Hindu 
‘Succession Act, particularly inconsis- 
tent to Section 8 and would to the 
extent of inconsistency cease to ap- 
ply to Hindus. Even if for the sake 
of argument the general allegation 
of the petitioner that Smt, Shakun- 
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tala Devi was unchaste be accepted 
that does not disqualify her from 
being a heir and legal representative 
of her husband. She was, therefore, 
rightly substituted as lẹgal represen- 
tative in place of her deceased hus- 
band. 

12. The earlier order of the 
trial Court dated 12th March 1973 
when Chaman Lal was impleaded as 
legal representative of the deceased 
Rajinder Kumar again does not stand 
in the way. At that time Smt. 
Shakuntala Devi was still facing the 
charge of murder. It was only sub- 
sequently that she was acquitted. 
Due to these circumstances she was 
subsequently entitled to be brought 
on the record as legal representative 
of the deceased Rajinder Kumar. 

13. It was also submitted by 
Mr. S. P. Mahajan, learned counsel 
for the petitioner, that Smt, Sha- 
kuntala Devi having remarried has 
ceased to be a heir. No such aver- 
ment was made in the reply filed by 
him to the application of Mohan Lal 
dated 10-4-1975, In fact, Mohan Lal 
had positively stated in the applica- 
tion that Smt. Shakuntala Devi has 
not remarried, As this point was 
not taken up by way of objection be- 
fore the learned trial court it cannot 
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be allowed to be urged and an 
argument built thereon for the first 
time in the revision petition. 

14. For these reasons both 
the revision petitions fail and are 
dismissed. Parties are, however, left 


to bear their own costs. Records are 
directed to be sent back’ to the 
lower court immediately, The parties 
are directed to appear before the 
trial court on 6th December, 1976. 


Revision dismissed. 
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Arbitration Act (1940), Section 
41(a) and (b) and Sch. I — Pro- 
ceedings for filing of agreement in 
Court and order of reference — Pen- 
dency before arbitrators — Interim 
injunction — Issuance of — Court is 
empowered. 

Sub-section (b) of Section 41 of 
the Act read with the IInd Schedule 
confers power on the Court to issue 
interim injunctions or for securing 


the amount in difference in the re- 
ference whereas sub-section (a) of 
Section 41 of the Act regulates the 


procedure to be followed in dealing 
with applications for interim injunc- 
tion or for securing the amount in 
difference in the reference even when 
the arbitration proceedings are pend- 
ing before the arbitrators, The prac- 
tice and procedure of the Court in 
issuing interim injunctions or attach- 
ment before judgment would be 
equally applicable in such cases. 
But the power and jurisdiction of 
the Court conferred under Section 41 
(b) cannot be exercised if the exer- 
cise of such power would prejudice 
any power which might be vested in 
an Arbitrator or Umpire for making 
orders with respect to any such mat- 
ters. (Para 5) 
Cases Referred: Chronological Paras 


AIR 1974 SC 1265 = (1974) 3 SCR 
556 9 


A. B. Saharya, for Petitioner; D. 
C. Singhania, for Respondents. 

ORDER:— On the receipt of a 
tender from M/s. International Che- 
micals Corporation (India) (the res- 
pondents herein), an acceptance of 
Tender No, CDP-2/103/52/049/28-7-73 
(7)/ PAD/1152 dated August 13, 1974 
for the supply of 3700 numbers 
Piperazine Adipate Container of 500 
grams at the rate of Rs. 34/- per 
unit amounting to Rs, 1,25,800/- by 
November 30, 1974 was issued by 
the Union of India (the petitioner 
herein), The said acceptance of ten- 
der was subject to the conditions of 
the contract contained in Form No. 
DGS & D-68 (Revised) including 
Clause 24 contained therein which is 
the arbitration agreement between 
the parties. Certain disputes and 
differences arose between the par- 
ties to the said contract. An applica- 
tion under Section 20 of the Arbitra- 
tion Act, 1940 (hereinafter referred 
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to as the Act) was filed by the res- 
pondents herein praying that the 
said arbitration agreement be filed ir 
this Court and disputes/difference: 
between the parties to the contrac 
be referred to arbitration in accord- 
ance with the said arbitration clause 

his was registered as suit No. 240-A 
of 1975. 


2. The respondents herein alse 
filed an application being I. A. 106: 
of 1975 in suit No. 240-A of 1975 al- 
leging therein that they had receivy- 
ed communications dated November 
27, 1974 and March 6, 1975 from the 
Union of India to the effect thal 
M/s. International Chemicals Corpo- 
ration (India) have failed to perforrr 


their part of the contract to the 
Satisfaction of the Union of Indie 
and thus the Union of India is en- 


titled to claim Rs. 43,144.04 towards 
extra expenditure incurred on ac 
count of risk purchase in terms ol] 
clause 14 of the General Conditions 
of the contract between the parties. 
On April 28, 1975 this Court issued 
notice on that interlocutory appli- 
cation and an interim order was 
granted that Union of India will not 
recover the sum of Rs, 43144-04. The 
interim order granted on April 28, 
1975 was made absolute on May 23, 
1975 and I. A. 1063 of 1975 was 
disposed of. It was however, ob- 
served that as and when the Union 
of India wants any variation in the 
order, it is at liberty to move an ap- 
propriate application, 


3. On July 23, 1975 counsel 
for the parties in the said suit made 
statements that the said arbitration 
agreement be filed in the Court and 
the disputes be referred to the sole 
arbitration of an officer in the 
Ministry of Law who will be ap- 
pointed by the Director General of 
Supplies & Disposals, The court 
directed that the arbitration agree- 
ment be filed and that the Director 
General of Supplies & Disposals in 
the Ministry of Supply may appoint 
an officer in the Ministry of Law to 
act as an arbitrator in order to de- 
cide all the disputes that have arisen 
between the parties. Accordingly an 


arbitrator was duly appointed. The 
appointed arbitrator has entered 
upon the reference and took upon 


himself the task of settling the dis- 
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putes between the parties but the 
proceedings are still pending. Union 
of India (the petitioner herein) has 
now moved the present O, M. P. on 
the apprehension that the respon- 
dents with a view to defeat the 
claims of the petitioner that may be 
allowed by the arbitrator, are likely 
to withdraw the amounts payable to 
the respondents which amounts may 
be pending payments by the Pay & 
Accounts Officer. It is pleaded that 
the interest of the petitioner will be 
seriously prejudiced and it will be 
difficult for the petitioner to recover 
the amount from the respondents in 
spite of an award to be made by the 
arbitrator in its favour. A prayer is 
made for modification of the order 
dated May 23, 1975 passed by the 
Court and for restraining the respon- 
dents from realising the amounts in 
dispute from the Pay and Accounts 
Officer till the award to be made by 
the arbitrator is made a rule of the 
Court, 

4, In the reply it is averred 
that the petitioner has yet to esta- 
blish before the arbitrator that it 
were the respondents who committed 
the breach of the contract and be- 
cause of breach the petitioner suf- 
fered a loss of Rs. 43,144.04 before it 
ean file such an application seeking 
the injunction restraining the respon- 
dents from realising the amounts 
from other pending bills. It is plead- 
ed that the price of the goods sup- 
plied under other contracts becomes 
immediately and presently payable to 
the respondents in law as well as in 
the contract and.no injunction can 
be granted restraining the respon- 
dents from realising the amounts due 
under other contracts till the deter- 
mination of the disputed claims of 
the petitioner for alleged breach of 
the contract. It is also pleaded that 
the alleged apprehension of the peti- 
tioner is ill-founded as no proof has 
been furnished of such apprehension 
and action of the respondents which 
may show it would be difficult for 
the petitioner to recover the amount 
from the respondents in case the 

, arbitrator makes an award in favour 
of the petitioner, The jurisdiction 
and power of the Court to grant the 
interim injunctions or attachments in 
arbitration proceedings pending before 
an arbitrator is challenged, 
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5. It will beconvenient to set 
out Section 41 of the Act which 
reads as follows: 

(a) the provisions of the Code of 
Civil Procedure, 1908, shall apply to 
all proceedings before the court and 
to all appeals under this Act, and 

(b) the Court shall have, for the 


purpose of and in relation to, arbi- 
tration proceedings, the same power 
of making orders in respect of any 


of the matters set out in the Second 
Schedule as it has for the purpose 
of and in relation to, any proceed- 
ings before the Court, 

Provided that nothing in clause (b) 
shall be taken to prejudice any 
power which may be vested in an 
arbitrator or umpire for making 
orders with respect to any of such 
matters.” 


A plain reading of Section 41 (a) 
makes it clear that all the provisions 
of the Code of Civil Procedure are 
made applicable to proceedings under 
the Act. The Court will, therefore, 
have all the powers with respect to 
arbitration proceedings pending þe- 
fore it as it has under the said Code 
with respect to any other proceeding 
before it. Section 41(b) provides 
that the Court shall have for the 
purpose of, and in relation to arbi- 
tration proceedings, the same power 
of making orders in respect of any 
of the matters set. out in the IInd 
Schedule as it has for the purpose 
of, and in relation to, any proceed- 
ings before the Court. The IInd 
Schedule enumerates specific powers 
of the Court in relation to certain 
matters. Para, 2 is for securing the 
amount of difference in the  refer-. 
ence. Para 4 is for interim injunc- 
tions or the appointment of a recei- 
ver, The Court has the power and 
jurisdiction to secure the amount of 
difference in the reference or to 
make an order of interim injunction 
in appropriate cases, This power is 
to be exercised to the same extent 
and in the same manner as the 
Court does for purposes of and in 
relation to any other proceedings be- 
fore it, The power to secure the 
amount in difference in the refer- 
ence or to issue interim injunctions 
is derived by the Court under Sec- 
tion 41(b) read with IInd Schedule 
but the procedure to be followed in 
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disposing of applications for the pur- 
pose is regulated by virtue of Sec- 
tion 41(a). This is the effect of 
combined reading of Section 41 (a) 
and (b) of the Act. In other words, 
sub-section (b) of Section 41 of the 
Act read with the IInd Schedule 
confers power on the Court to issue 
interim injunctions or for securing 
the amount in difference in the re- 
ference whereas sub-section (a) of 
Section 41 of the Act regulates the 
procedure to be followed in dealing 
with applications for interim injunc- 
tion or for securing the amount in 
difference in the. reference even 
when the arbitration proceedings are 
pending before the arbitrators, The 
practice and procedure of the Court 
in issuing interim injunctions or 
attachment before judgment would 
be equally applicable in such cases. 
But the power and jurisdiction of 
the Court conferred under Section 
41 (b) cannot be exercised if the 
exercise of such power would preju- 
dice any power which might be 
vested in an arbitrator or Umpire 
for making orders with respect to 
any such matters. Nothing has been 
brought to my notice which may 
empower the arbitrator to secure 
the amount of difference in the re- 
ference or issue any interim injunc- 
tions. The arbitrator has not been 
vested by the Act with any power 
to grant interim injunction or se- 
cure the amount in difference, Only 
the Court has been clothed with the 
power in relation to arbitration pro- 
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ceedings to issue interim injunctions = 


or securing the amount in difference. 
Thus this Court has full power to 
grant interim injunctions or secure 
the amount in difference in appro- 
priate cases during the pendency of 
arbitration proceedings before the 
arbitrator. 

: The subject-matter of the 
arbitration proceedings is the claim 
for damages of Rs. 43,144.04 raised 
by the petitioner. Safeer J. restrain- 
ed the petitioner from recovering the 
sum of Rs. 43,144.04 from the other 


Bilis of the respondents. This is 
clearly within the power of the 
Court under Section 41 (b) because 


the claim forms the subject-matter of 
the arbitration proceedings. This in- 
terim injunction is for the purpose 
of and in relation to the arbitration 
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proceedings. The question whether 
any amounts are payable by the 
petitioner to the respondents under 
any other contract is not the sub- 
ject-matter of the arbitration pro- 
ceedings, The court cannot, there- 
fore, make any interim order either 
directing the petitioner to pay or 
restrain the respondents from receiv- 
ing the amounts due under other 
contracts. Any such direction would 
clearly not be for the purpose of or 


in relation to the arbitration pro- 
ceedings. 

T. IT am not suggesting that 
the Court has no power to secure 
the amount of the reference, Speci- 
fic power has been conferred 


_under para 2 of the IInd Schedule 


for securing the amount of differ- 
ence in the reference but the power 
is not arbitrary. Granting of interim 


injunctions or securing the amount 
is a matter of judicial discretion. 
Such a power has to be exercised 


by the Court on well-established 
principles governing the issue of at- 
tachment before judgment. Guiding 
principles have been laid down 
under Order 38 Rule 5 of the Code 
of Civil Procedure as interpreted by 
the authorities. The practice and 
procedure of issuing attachment þe- 
fore judgment with respect to arbi- 
tration proceedings is as if the Court 
is exercising powers under the Code 
of Civil Procedure with respect to 
any other proceedings before it, The 
allegation in the application is only 
to the extent that it is apprehended 
that the respondents with a view to 
defeat the claims of the petitioner 
are likely to withdraw the amounts, 
and that it will be difficult for the 
petitioner to recover the amounts 
from the respondents, The affidavit 
in support thereof is that of one 
Shri O. P. Srivastava working as 
Deputy Director of Supplies in the 
Office of Director General of Sup- 
plies & Disposals, New Delhi who 
deposes that the contents are true on 
information derived from the official 
records and believed to be correct. 
The affidavit does not disclose any 
basis for the alleged apprehension. 
The official records would not con- 
tain the alleged apprehension, No 
facts have been disclosed on the 
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basis of which the petitioner has a 


reason to suspect-that the respon- 
dents are withdrawing the amounts 
to defeat the claims of the petitioner. 
The jurisdiction of the Courts for 
securing the amount in difference in 
the reference is of an extraordinary 
nature and is to be exercised sparing- 
ly only when the Court is satisfied 
that the respondents are likely to 
withdraw the amounts with an in- 
tention to obstruct or delay the exe- 
cution of the decree that may be 
passed on the basis of the award. 
There has to be definite evidence and 
not mere allegation, Mere appre- 
hension as is alleged in this case, is 
not enough, What the counsel is 
urging is that the respondents were 
recovering the amounts due under. 
other contracts and in doing so their 
intention was to obstruct or delay 
execution of the decree that. might 
be passed. Recovery of the price is 
the ordinary feature of the contract. 


The respondents are entitled to re- 
ceive the amount due under other 
contracts on the basis of perform- 


ance of the contract for it is an or- 
dinary incidence of a contract, The 
withdrawal of the amounts is not 
with a view to delay or obstruct 
the execution of any decree that the 
petitioner may obtain on the basis 
of the award, but as reciprocal con- 
sideration for the completion of the 
contract, The respondents must 
have expended money on the mate- 
rial and labour for the goods sup- 
plied and thus would be out of 
pocket, They may have an overdraft 
at the back or may have otherwise 


secured the amount spent. The res- 
pondents when actually receiving 
money due under other contracts 


cannot be doing so to defeat the pos- 
sible claims of the petitioner in the 
contract in dispute. 


8. The interim injunction 
prayed for is for restraining the 
respondents from realising the 


amount in dispute from the Pay and 
Accounts Officer till the award to be 
made by the arbitrator is made rule 
of the Court. Clause 18 of the Gene- 
ral Conditions of the Contract con- 
tained in DGSD&D-68 (Revised) has 
been brought to my notice. The con- 
tention of Mr, A. B. Saharya, the 
learned counsel for the petitioner is 
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that the petitioner has a claim for 
payment of Rs. 43,144.04 against the 
respondents which claim is pending 
adjudication before the arbitrator. 
The counsel argues that clause 18 
provides a mode of recovery of this 
claim for payment of sum of money 


-arising out of or under the contract 


and if no injunction is granted and 
the respondents are able to realise 
the amounts due under other con- 
tracts, then that mode of recovery 
would not be available to the peti- 
tioner, There is a contract, accord- 
ing to the counsel, between the par- 
ties under which the respondents 
have agreed to allow the petitioner 
to make a recovery in the mode pro- 
vided therein and this mode of re- 
covery would be frustrated unless 
the respondents are restrained from 
realising the amount due under 
other pending bills or future bills. 
The counsel urges that this mode of 
recovery has been considered by the 
Supreme Court and also recognised. 


9, Since the counsel for the 
parties had placed great reliance on 
certain different observations in 
Union of India v, Raman Iron 


Foundry, AIR 1974 SC 1265, it will 
be apposite here to state the ratio of 
that judgment. While interpreting 
clause 18 of the General Conditions 
of Contract, the Supreme Court held 
that the heading of clause 18 which 
reads ‘Recovery of sums due’ suggest- 
ed that the clause is intended to deal 
with the subject of recovery of sums 
due, that a sum would be due when 
there is an existing obligation to pay 
it, in praesenti or, in other words, 
which is presently payable, that re- 
covery of such sums is the subject- 
matter of clause 18 according to the 
heading and is the dominant idea 
running through the entire clause 18, 
that the language used in the body 
of clause 18 also supports the view 
that it is with recovery of sums 
presently due and payable, that the 
clause does not lay down any sub- 
stantive rights and obligations of the 
parties under the contract, that it is 
merely intended to provide a mode of 
recovery of a claim for payment of 
a sum of money arising out of or 
under the contract, that it, therefore, 
postulates a claim for a sum 


which is due and payable, 
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i.e, presently recoverable, and 
may be recovered by the mode 
therein provided, that it is difficult 
to believe that the contracting par- 
ties should have intended that even 
though a sum is not due and pay- 
able by the contractor to the pur- 
chaser under the contract, the pur- 
chaser should be entitled to recover 
it by adopting the mode set out in 
clause 18, and that clause 18 applies 
only where the purchaser has a 
claim for a sum presently due and 
payable by the contractor. 


10. The Supreme Court clear- 
ly laid down that clause 18 does no 
more than merely providing an ad- 
ditional mode of recovery, and the 
purchaser is entitled to exercise the 
right conferred under that clause 
only where there is a claim for a 
sum which is presently due and pay- 
able by the contractor, Clause 18 
does not create a lien on other 
sums due to the contractor or give 
* the purchaser a right to retain such 
sums unless his claim against the 
contractor is satisfied. The claim is 
for damages alleged to have been 
suffered due to the breach of the 
contract committed by the respon- 
dents, A claim for damages for 
breach of contract before the arbi- 
trator is not a claim or a sum pre- 
sently due and payable, It will be- 
come entitled to be paid only after 
it is an ascertained sum established 
and adjudicated upon by a competent 
forum or admitted to be payable. The 
claim for damages advanced by the 
petitioner herein being both challeng- 
ed and lacking quantification, it is 
not possible to argue that clause 18 
can afford any relief to the petitioner 
by imposing an obligation on the 
respondents not to withdraw the 
amounts due under other contracts to 
make the mode of recovery avail- 
able. That would lead to a highly 
extraordinary result in commercial 
contracts. It could not be the inten- 
tion of the parties that a mere 
making of a claim provided the mode 
of recovery. The respondents may 
have provided additional mode of 
recovery but the conferred right can 
be exercised where there is a claim 
for a sum which is presently due 
and payable by the respondents, The 
mere fact that a claim has been 
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preferred before the arbitrators 
should the respondents be prevented 
from recovering amounts due under 
other contracts is the question, The 
mode of recovery would become 
available only on quantification and 
adjudication, Till that it is only a 
stipulation that as soon as the sum 
is due and recoverable, it could be 
recovered from other pending bills. 
As the Supreme Court has said the 
clause does not lay down any sub- 
stantive rights and obligations of the 
parties under the contract, but 
merely provides a mode of recovery. 
The purchaser had to pay the amount 
due under other contracts and could 
not appropriate or divert it to the 
contract in suit. The effect of cl. 18 
is that this obligation is modified 
giving a right to the purchaser to 
recover the amount when presently 
due and payable from other con- 
tracts. It is merely intended to pro- 
vide an additional mode of reco- 
very. It does not postulate that the 
amount due under the other con- 
tracts cannot be withdrawn. In my 
Opinion, nobody can be prevented 
from dealing with his contracts and 
receiving money due under them 
simply because a claim has been pre- 
ferred before the arbitrator. In other 
words, a contractor is not debarred 
from dealing with his contracts be- 
cause a claim has been filed against 
him, There must be additional cir- 
cumstances which disclose that the 
withdrawal is with an intention to 
defeat or delay the petitioner’s claim. 
Threat or intention must be proved 
by definite evidence either by affi- 
davit or otherwise and not by mere 
allegations of apprehension that the 
respondents with a view to defeat 
claims of the petitioner are likely to 
withdraw the amounts, 


11. From either point of view 
of interim injunction or securing the 
amount in difference, the facts of 
the case before me are such that 
they do not call for any modification 
of the injunction issued earlier. 
O. M. P. 26 of 1976 is dismissed with 
costs, 


Application dismissed. 
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Mohd, Younus and others, | 
tioners v. Lt. Governor, Delhi 
others, Respondents, 

Civil Writ No. 888 of 1970, D/- 
31-8-1976. 

(A) Land Acquisition Act (1894), 
Sections 4, 5A and 6 — Acquisition 
of land for public purpose — Pro- 
cedure to be followed. 

The first stage in the pro- 
ceedings is the issue of a notification 
under S, 4 stating that the land was 
likely to be needed for public 
purposes, The next stage is the 
notification of a declaration under 
S. 6 stating that the land was re- 
quired for a public purpose. A de- 
claration made under S. 6 is con- 
clusive evidence concerning the fact 
that the land was needed for a 
public purpose, The remedy avail- 
able to a person objecting to the 
proposed acquisition is to file ob- 
jections under Section 5-A which 
may be done within 30 days after 
the issue of the notification under 
S. 4. These objections are to be 
heard by the Collector, who is to 
give the objector an opportunity of 
being heard either in person or by a 
pleader; after this hearing, a report 
is to be made to the appropriate 
Government containing a recommen- 
dation on the objections together 
with the record of the proceedings. 
The decision on these objections is 


Peti- 
and 


taken by the appropriate Govern- 
ment: the decision is final, (Para 7) 
(E) Land Acquisition Act (1894), 


Section 5A — Objections to notifica- 
tion under Section 4 filed by several 
persons who were members of one 
family — If one set of objections is 
filed by them, it is sufficient if the 
notice of hearing addressed to all of 


them is served on any one of them 
especially when the claim in objec- 
tion is made in unison — If they 


wanted separate notices to be issued 
to all of them, they should have fil- 
ed separate objections, (Para 8) 

(C) Constitution of India, Article 
226 — Dispute as to facts — Allega- 
tion of petitioner that report and 
record of Collector were not sent 
to Government and therefore not con- 
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sidered by it denied by Respondent — 
Dispute cannot be gone into in 
writ proceedings when the original 
file is not before the Court. AIR 
1975 Delhi 221 and AIR 1959 SC 65, 
Dist, (Para 11) 


(D) Constitution of India, Article 
226 -~- Petition challenging acquisi- 
tion of land under Land Acquisition 
Act, 1894 — Writs of certiorari and 
mandamus when can issue, 


The proceedings under the Land 
Acquisition Act, in so far as the de- 
claration of public purpose is con- 
cerned, is a purely executive act. 
However, the hearing of the objec- 
tions by the Collector is quasi-judi- 
cial in nature. Upto the stage of 
showing that the petitioners were 
not properly heard, the Court could 
issue a writ in the nature of certio- 
rari, to compel the Land Acquisition 
Collector to give the petitioner a 
hearing, As far as the issue of the 
declaration by the appropriate Gov- 
ernment, (in this case the Lt. Gov- 
ernor) is concerned, no writ of 
certiorari can issue, This is purely 
an executive act to which only 
mandamus would apply. For the 
purpose of satisfying mandamus, it 
has to be shown that the appropriate 
Government acted in breach of some 
statutory provisions, No such breach 
of any statutory provision is shown. 
There is no lack of jurisdiction and, 
therefore, the action taken by the 
appropriate Government in issuing 
the declaration under S. 6 cannot be 
challenged in these proceedings. In 
this view of the matter, neither the 
writ of certiorari in respect of the 
proceedings before the Collector nor 
the writ of mandamus in respect of 
the action taken by the Lt. Gover- 
nor acting as the appropriate Gov- 
ernment under the Land Acquisition 
Act, and particularly S. 6 thereof, is 
available to the petitioners, 

(Para 13) 

Cases Referred: Chronological Paras 
AIR 1975 Delhi 221 = 1975 Delhi LT 
69 10 
AIR 1968 SC 615 = (1968) 2 SCR 
11 12 


7 
AIR 1959 SC 65 = 1959 SCR 1424 11 


M. Dayal, for Petitioners; R. N. 
Dixit, for Respondents. 
ORDER:— This Writ Petition 


was instituted by the petitioners in 
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respect of acquisition proceedings 
taken under the Land Acquisition 


Act, 1894, in relation to land measur- 
ing 4 Bighas, 12 Biswas which is 
situated in village Chandawali, The 
land is apparently a part of Khasra 
No, 634/83. The full particulars are 
to be found in the notifications re- 
lating to the acquisition. The notifi- 
cation under Section 4 relating to 
the acquisition was dated 13th 
November, 1959, published in the 
Delhi Gazette Extraordinary of that 
date. The notification in fact cover- 
ed 34,070 acres of land situated in 
Delhi and around Delhi. The notifi- 
cation under Section 6 of the Land 
Acquisition Act, 1894, was dated 25th 
February, 1965. A copy of the notifi- 


cation is Annexure 'F’. The land 
is described in that notification 
as 5154/634-min, One of the 


points taken in this Writ Petition 
was that the number is not correct- 
ly given in the notification under 
Section 6 but, in arguments this 
matter has not been pressed, because 
apparently, in the meantime an 
award has been given giving compen- 
sation to the petitioners in respect of 
this very land. 


2. In fact a number of points 
were taken in the petition to chal- 
lenge the acquisition, but due to a 
change in circumstances and an 
alteration in the law due to the 
amendment of the Land Acquisition 
Act, at this stage the petitioners only 
rely on additional grounds which have 
been urged with the leave of the 
Court by a subsequent application. 
The additional grounds are set outin 
C. M. No, 811-W of 1973. It is stated 
therein that the petitioners filed ob- 
jections under Section 5-A of the 
Land Acquisition Act, 1894, on 10th 
December, 1959, which were within 
the time allowed by Section 5-A, It 
is then stated that a notice of 
hearing dated 11th September, 1961, 
which fixed 12th September, 1961, as 
the date of hearing was served only 
on petitioner No, 2. It is stated that 
Mohd. Younus appeared before the 
Land Acquisition Collector to object 
to the proposed acquisition on the 
ground that there was no plan and 
the notification under Section 4 was 
most vague. It was claimed that no 
notice was served on any petitioner 
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except petitioner No, 2. A copy of 
the notice is filed as Annexure A-3 
to these grounds. 


3. It is claimed in the 
grounds that there was no 
Plan or draft Master Plan at the 
time the petitioners were called 
upon to file objections, And further- 
more, several of the petitioners were 
out of town in September, 1961, 
and had no knowledge that the 
proceedings were fixed for hearing. 
It is, therefore, claimed that the 
Collector had not heard the objec- 
tions of the petitioner, In one of the 
grounds taken in these additional 
grounds, it is claimed that the ap- 
propriate Government issued the de- 
claration under Section 6 without 
having before it the objections of 
the petitioners or the recommenda- 
tions of the Collector, It was claim- 
ed that the Collector was bound to 
make an enquiry and a recommen- 
dation without which the acquisition 
proceedings would be liable to be 
quashed. 


4, A reply was filed to these 
additional grounds, The reply is 
in the form of an affidavit of Shri 
Krishna Pratap, Deputy Secretary, 
(Land & Building), Delhi Adminis- 
tration. In paragraph No, 4 thereof, 
it is stated that there was only one 
set of objections by petitioners Nos. 
1 to 7 and also Shri Mohd. Idris. It 
seems from the record that some of 
the present petitioners are the legal 
heirs of the said Mohd. Idris. It is 
further stated that a common notice 
was addressed to Smt. Bismillaijan, 
etc., on 4th September, 1961, asking 
them to appear before the Land 
Acquisition Collector on 12th Sep- 
tember, 1961, and the same was re- 
ceived by Shri Sultan Mohd, Ahmed 
for Bismillajan, ete. It is further 
claimed that the service on one of 
the male members of the family is a 
valid service in the eyes of law. Also, 
reference is made to an ` application 
filed on 12th September, 1961, which 
was given on behalf of the several 
petitioners. It is, therefore, submit- 
ted that the hearing was given to 
all of them as provided by the sta- 
tute. As regards the absence of a 
plan, it was claimed that the same 
was available with the Collector of 
Delhi, Some quotations are given 


new 
Master 


1977 


from the Times of India of October, 
1959, along with the affidavit show- 
ing that there had been description 


in the newspapers about the Mas- 
ter Plan concerning . the Planned 
Development of Delhi. 

5. As regards the other ob- 
jection of the petitioners that- the 
appropriate Government had issued 


the declaration under Section 6 with- 
out getting a report from the Col- 
lector or without the Collector mak- 
ing an enquiry concerning the ob- 
jections, the following passage oc- 
curs in the affidavit:— 

"The notice was duly served and 
subsequent hearing was properly 
given, The declaration under Sec. 6, 


I submit in instant case was issued 
after the appropriate Government 


was fully satisfied on a consideration 
of the report of the Collector made 
by him under sub-section (2) of Sec- 
tion 5-A of the Land Acquisition 
Act.” 


Thus, the case of the Government 
was that the notice was properly 
served, hearing was also given and 
there was a report by the Collector 
which was considered by the appro- 
priate Government before the noti- 
fication was issued under Section 6. 


6. The petitioners then filed 
a further affidavit described as the 
rejoinder affidavit of Shri Mohd. 
Younus. It was claimed that there 
was no enquiry by the Collector in 
‘pursuance of the objections under 
Section 5-A and no report was made 
to the appropriate Government with 
respect to the acquisition of the 
land. It was also denied that the ap- 
propriate Government was satisfied 
before the issue of the declaration 
under Section 6. It was further 
claimed that the record of the pro- 
ceeding held by the Collector was 
not put before the appropriate Gov- 
ernment before the declaration was 
issued, 


sd, salts The provisions of the Land 
Acquisition Act, 1894, in relation to 
the acquisition of land are not com- 
plicated. The first stage in the pro- 
ceedings is the issue of a notification 
under Section 4 stating that the 
land was likely to be needed for 
public purposes, The next stage is 

the notification of a declaration 
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under Section 6 stating that the 
land was required for a publie pur- 
pose, A declaration made under 
Section 6 is conclusive evidence 
concerning the fact that the land 
was needed for a public purpose, The 
remedy available to a person object- 
ing to the proposed acquisition is to 
file objections under Section 5-A 
which may be done within 30 days 
after the issue of the notification 
under Section 4. These objections 
are to be heard by the Collector, 
who is to give the objector an op- 
portunity of being heard either in 
person or by a Pleader; after this 
hearing, a report is to be made to 
the appropriate Government contain- 
ing a recommendation on the ob- 


.jections together with the record of 


the proceedings, The decision on 
these objections is taken by the ap- 
propriate Government; .the decision 
is final. 


8. In the present case, the 
notification under Section 4 was 
issued in November, 1959. The ob- 
jections under Section 5-A were fil- 
ed within 30 days and were, there- 
fore, within time; they were then to 
be heard by the Collector, who had 
to make a recommendation on the 
same and submit the record to the 
appropriate Government, There 
seems to have been a notice issued 
tothe petitioners, but the validity of 
the same has been challenged on the 
ground that it was addressed only to 
one of the petitioners. In the reply, 
it is claimed that the notice was 
issued on 4th September, 1961, and 
not on llith September, 1961, as 


claimed. And furthermore, the no- 
tice was addressed to all the peti- 
tioners. As I see it, this point does 
not present any complication, be- 


cause there is only one set of ob- 
jections which is Annexure ‘A’ to 
the additional grounds. The same is 
by eight persons, who are seven of 
the petitioners and Mohd. Idris, the 
predecessor~in-interest of the other 
petitioners, If one set of objections 
is filed by several persons, I think 
it is sufficient if any one of them 
is served, If they wanted separate 
notices to be issued to all of them, 
they should have filed separate ob- 
jections. I have gone through the 
objections and find that they relate 
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to the land in question and also, the 
only objection seems to be that the 
site was purchased by the peti- 
tioners about 15 years earlier for 
the purpose of the residential needs 
of the family, It was claimed that 
the petitioners had spent a large 
amount of money for the site with 
a view to meeting expanding needs 
of the family. Clearly, the objec- 
tions are by members of one family 
because, all the petitioners are the 
widow and sons and daughters of Sh. 
Abdul Razzak, The claim in the ob- 
jections also shows that it is made 
in unison, I, therefore, hold that 
there is nothing wrong with the ser- 
vice of notice relating to the hear- 
ing, If the notice was served only 
on lith September, 1961, as claimed 


by the petitioners as per annexure 
A-3, the petitioners would not 
have had time to put in proper 


appearance on 12th September, 1961. 
But, it is claimed in the affida- 
vit in reply that in fact the service 
was on 4th September, 1961. 
I have, therefore, no material 
before me to show that proper hear- 
ing was not given at the time the 
objections were heard. In fact, this 
is not even the case of the peti- 
tioners who rely more on the ab- 
sence of the notice on the petitioners 
than on the failure to give hearing. 
At any rate, I have not been told of 
any facts which could have been 
brought to the notice of the Collec- 
tor which might have had any 
material effect on the scope of the 
enquiry. The conclusion, therefore, is 
that the petitioners did get an op- 
portunity of being heard and were 
heard. 


9. The next question is whe- 
ther the report and record of the 
Collector were sent to the appropriate 
Government, It is claimed in the 
rejoinder affidavit by the petitioners 
that this report and record were not 
with the appropriate Government 
and, therefore, the declaration under 
S. 6is invalid. There is a denial ofthe 
allegation in the affidavit filed by the 
respondents to the effect that the 
report was made and was considered 
by the appropriate Government. 
This dispute of facts cannot be gone 
into these proceedings, When the 
position of the respondents is that 
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there was a report which was consi- 
dered by the appropriate Govern- 
ment, I think, this is conclusive in 
this petition. 

10. The learned counsel for 
the petitioners has referred to the 
judgment of Rangarajan J. reported 
in Shori Lal Jain v. Lt. Governor, 
Delhi, 1975 Delhi LT 69 = (AIR 
1975 Delhi 221) in which the record 
had been sent for from the Autho- 
rity in a similar case and it was 
then found that the Lt. Governor 
had never dealt with the matter. The 
reason for that record having been 
summoned is clear from a passage 


appearing in the judgment at page 
71. It was there said:— 
“In the affidavit of return fil- 


it was only mentioned 
that the allegation in paragraph 35 
of the petition concerning the ab- 
sence of report under Section 5-A 
was not admitted; it was further 
stated that “satisfaction” for issuing 
the said notification was arrived at 
after due consideration and that no 
objection under Section 5-A of the 
Act was received from any quarter... 
EE EE In view of the above 
allegation and the manner in which 
it bad been traversed, I directed the 
concerned land acquisition file to be 
produced.” 

T have quoted a small extract from 
the judgment to show that the rea- 
son for summoning the file was the 
pleading of the respondent not ad- 
mitting a certain allegation. In the 
absence of specific denial, the Court 
thought that it was justified to 
summon the land acquisition file, On 
summoning the file, the Court dis- 
covered another defect in the whole 


proceedings, namely, that the file 
was never placed before the Lit. 
Governor. In the absence of the 
consideration of the matter by the 


Lt. Governor, the Court struck down 
the notification under Section 6, 

11. The learned counsel for 
the petitioners cannot rely on this 
judgment as being of any greater ef- 
fect than to hold that if the Lt. Gov- 
ernor did not deal with the file at 
all, then the declaration cannot be 
justified, A similar view was taken 
by the Supreme Court in Ghaio Mall 
& Sons v. State of Delhi, 1959 SCR 
1494 = (AIR 1959 SC 65) wherein 
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the following passage occurs at page 
1437:— 


“There is nothing on the record 
to show that the concurrence with 
the order of the Chief Minister was 
obtained from the Chief Commis- 
sioner, The inexorable force of the 
aforesaid fact, now: appearing on the 
record, inevitably led the learned 
Solicitor General to concede that, on 
the records as they are, it is not 
possible for him to say that the 
Chief Commissioner had actually 
made the order, but he contends 
that, in view of the letter of the 
Under Secretary, Finance, dated 
December 14, 1954, the fact that the 
Chief Commissioner had made the 
order could not be questioned in 
any Court.” 

Later on in the judgment, the Sup- 
reme Court rejected this contention 
and held that the order had not in 
fact been made by the Chief Com- 
missioner. The position in these 
two cases was one which resulted 
from some defect in the proceedings 
which had led to the original file be- 
ing before the Court. In the pre- 
sent case, the original file is not be- 
fore the Court and we are left only 
with the affidavit denying the alle- 
gations of the petitioners concerning 
the failure of the Government to 
make an enquiry or make a report, 
or the appropriate Government fail- 
ing to consider the report and record, 
ete. In view of the affidavit of the 
Government, it is not possible to 
hold that the appropriate Govern- 
ment did not deal with the matter. 


12, The appropriate Govern- 
ment in this case seems to be the 
Lt. Governor, who is acting as the 
Central Government for the purposes 
. of passing orders under the Land 
Acquisition Act. As rightly held by 
Rangarajan J, in the aforementioned 
judgment, the order has to be by 
the Central Government, which in 
this case is the Lt. Governor of 
Delhi. It is quite possible that in a 


given case the Lt. Governor may 
fail to act in accordance with law, 
or, the notification may be issued 


without the file being placed before 
the Central Government. In such a 
case a dispute of fact would arise 
which could be investigated by the 
ordinary civil courts, In a decision of 
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the Supreme Court reported as 
Ganga Bisnu Swaika v. Calcutta 


Pinjrapole Society, AIR 1968 SC 615 
it was said:— 

“Satisfaction of the 
after consideration of the report, if 
any, made under Section 5A is un- 
doubtedly a condition precedent to a 
valid declaration, for, there can be 
no valid acquisition under the Act 
unless the Government is satisfied 
that the land to be acquired is need- 
ed for a public purpose or for a 
Company, But there is nothing in 
sub-section (1) which requires that 
such satisfaction need be stated in 
the declaration.” 
Later on in the same 
is said:— 

“Apart from the clear language 
of Section 6, it would seem that it is 
immaterial whether such satisfaction 
is stated or not in the notification. 
For, even if it is so stated a person 
interested in the land can always 


Government 


judgment it 


challenge as a matter of fact that 
the Government was not actually 
satisfied. In such a case the Gov- 


ernment would have to satisfy the 
Court by leading evidence that it 
was satisfied as required by Section 
6. In the present ease no such evi- 
dence was led because the fact that 
the Government was satisfied was 
never challenged in the pleadings 
and no issue on that question was 
sought to be raised. Even when the 
lst respondent Society sought to 
amend its plaint it did so only to 
say that the notification did not esta- 
blish such satisfaction.” 


It is clear from the above passage, 
that there can be a case in which the 


existence of the satisfaction by the 
Government can be judicially adiu- 
dicated upon by the Court. The 


judgment of the Supreme Court was 
given in an appeal arising out of a 
suit in which certain acquisition pro- 
ceedings under the Land Acquisition 
Act, 1894, had been challenged by 
way of a suit, If the present pro- 
ceedings had been a suit, and, the 
acquisition was challenged on the 
ground that the satisfaction of the 
appropriate Government had been 
improperly recorded or, that the pro- 
cedure had not been properly fol- 
lowed, the Government would cer- 
tainly have had to lead evidence in 
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the manner set out in the Supreme 
Court judgment, However, the pre- 
sent case is not a suit, but a Writ 
Petition under Article 226 of the 
Constitution of India. The procedure 
to be followed in the present case is 
quite different from that of a suit. 


13. In order to succeed, the 
petitioner must bring his case with- 
in the scope of the writs of certiorari, 
mandamus and quo warranto, etc. 
The proceedings under the Land Ac- 
quisition’ Act, in so far as the decla- 
ration of public purpose is concern- 
ed, are a purely executive act. How- 
ever, the hearing of the objections by 
the Collector are quasi-judicial in 
nature, Upto the stage of showing 
that the petitioners were not proper- 
ly heard, the Court could issue a 
writ in the nature of certiorari, to 
compel the Land Acquisition Collec- 
tor to give the petitioner a hearing. 
As far as the issue of the declaration 
by the appropriate Government, in 
this case the Lt, Governor, is con- 
cerned, no writ of certiorari can 
issue, This is purely an executive act 
to which only mandamus would ap- 
ply. For the purpose of satisfying 
mandamus, it has to be shown that 
the appropriate Government acted in 
breach of some statutory provisions. 
No such breach of any statutory pro- 
vision is shown, There is no lack of 
jurisdiction and, therefore, I do not 
see how the action taken by the ap- 
propriate Govt. in issuing the declara- 
tion under Section 6 can be chal- 
lenged in these proceedings, In this 
view of the matter, neither the 
writ of certiorari in respect of the 
proceedings before the Collector nor 
the writ of mandamus in respect of 
the action taken by the Lt. Gover- 
nor acting as the appropriate Gov- 
ernment under the Land Acquisition 





Act, and particularly Section 6 
thereof, is available to the peti- 
tioners. 

14, Accordingly, the Writ Peti- 


tion has to fail and is dismissed with 
costs, 


Petition dismissed. 
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PRAKASH NARAIN, J. 
Smt. Santosh Chopra, Petitioner v. 
Teja Singh and another, Respondents, 
C.M. (Main) No, 186 of 1975, D/- 
13-8-1976, 
(A) Civil P.C. (1908), O. 9 R. 13 — 
Ex parte decree — Who can apply to set 
aside — Ex parte decree against landlord 
fixing rent of premises — Premises sold 
subsequently — Vendee cannot apply for 
setting aside the decree, 


On the reading of the Rule it is clear 
that only the defendant in an action can 
move an application under this provision. 
A person who is not a party, though he 
may be interested in the suit is not en- 
titled to apply under this Rule, Even a 
person who is formally a party but against 
whom nothing is said in the operative 
portion of the decree or who has been 
expressly exempted from a decree cannot 
apply under this Rule to set aside an ex 
parte decree, AIR 1926 Cal 1015, Rel. on. 
AIR 1952 Pat 72 and AIR 1957 Andh Pra 
364, Dist, (Para 4) 


(B) Civil P.C. (1908), S. 151 — In- 
herent powers — Exercise of, for setting 
aside ex parte decree — Person applying 
under 0.9, R. 13 having no locus standi 
to apply — Inherent powers cannot be 
exercised, 


Section 151 saves the inherent powers 
of the Court to make such orders as may 
be necessary for the ends of justice or to 
prevent abuse of process of the court. 
The section by itself gives no right to a 
party nor does it confer any jurisdiction. 
Further where there is a specific provi- 
sion of law the provisions cannot be invo- 
ked. Section 151 may be availed of bya 
Court read with some other provision of 
law or where there is no provision of law 


to cover a contingency. AIR 1961 Punj 57 


and 1971 All LJ 1121, Rel. on; AIR 1955 
Nag 238 and (1975) 77 Pun LR (D) 5 and 
1972 Raj LR 154, Dist. 
(Paras 11 & 12) 
Cases Referred : Chronological Paras 
1974 Rajdhani LR (N) 110 = (1975) nm 
Pun LR (D) 5 
1972 Rajdhani LR 154 = 1972 Ren cR 
977 15 
1971 All LJ 1121 = 
623 
AIR 1961 Punj 57 = 62 Pun LR 776 11 
ATR 1957 Andh Pra 364 = (1957) 1 jer 
WR 304 


LT/AU/E530/76/SBB/WNG 


1971 All WR (HC) 
12 


1977 
-AIR 1955 Nag 238 = ILR (1955) Nag ai 
1 


AIR 1952 Pat 72 . 6 
AIR 1926 Cal 1015 = 92 Ind Cas 946 5 


V. S. Sawhney, for Petitioner; Narin- 
der Singh, for Respondents, 


ORDER:— This petition under Arti- 
cle 227 of the Constitution is directed 
against an order dated 24th May, 1975, 
by which an Additional Rent Controller, 
Delhi, dismissed the petitioner's applica- 
tion under Section 151 of the Code of 
Civil Procedure moved in that court, To 
appreciate the scope of the controversy 
in this Court it will be advantageous to 
first briefly notice the facts and circum- 
stances leading to the impugned order, 
The petitioner claims to be a tenant in 
the premises bearing No, 6324, Padam 
Singh Road, Karol Bagh, New Delhi. This 
property was owned by one Harbans 
Kaur, On February 9, 1971, the petitioner 
filed an application in the court of Rent 


Controller, Delhi, for fixation of standard, 


rent of the premises in her occupation, 
claiming herself to be a tenant of Har- 
bans Kaur, This application was decided 
ex parte on October 12, 1971, and standard 
rent was fixed at Rs, 62.50 per month. On 
October 15, 1971. Harbans Kaur sold the 
said property to the present respondents, 
In September, 1973, an application was 
moved by the present respondents in the 
Court of Additional Rent Controller under 
Order 9 Rule 13 of the Code of Civil Pro- 
cedure praying that the ex parte order 
dated October 12, 1971, fixing the stan- 
dard rent, be set aside, The present peti- 
tioner filed her reply and objections to 
that application on October 11, 1973, and, 
inter alia, questioned the locus standi of 
the respondents to move an application 
under Order 9 Rule 13 of the Code of 
Civil Procedure, Thereupon, the respon- 
dents in the end of October 1973, moved 
another application under Order 1 R, 10, 
Order 22 Rule 10 and Section 151 of the 
Code of Civil Procedure, for being im- 
pleaded as a party to the original pro~ 
ceedings for fixation of standard rent. 
This application was also opposed by the 
present petitioner in her reply filed on 
November 15, 1973. By an order dated 
28rd November, 1973, the Additional Rent 
Controller granted the application of the 
respondents herein under Order 1 Rule 10 
C.P.C, ete. and ordered that the respon- 
dents be impleaded as a party to the ori- 
ginal case of fixation of standard rent. 
Aggrieved by that order the petitioner 
_ herein moved this Court by a petition 
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under Article 227 of the Constitution, By 
a judgment of Prithvi Raj J. this Court 
accepted that petition, quashed the order 
of the Additional Rent Controller dated 
November 23, 1975, holding that O. 1 
Rule 10, Order 22 Rule 10 and Sec- 
tion 146 of the Code of Civil Procedure 
were not attracted in the facts and cir- 
cumstances of the case, and remanded the 
case back for disposal of the respondents’ 
application under Order 9 Rule 13 of the 
Code of Civil Procedure which was still 
pending, On February 7, 1975, the peti- 
tioner filed an application under Sec- 
tion 151 of the Code of Civil Procedure 
praying that the respondents’ application 
under Order 9 Rule 13 CPC be dismissed 
without proceeding to record evidence. 
This application under Section 151 CPC 
raised certain preliminary objections to 
the maintainability of the application un- 
der Order 9 Rule 13 CPC contending that 
the respondents’ application was incom- 
petent, mis-conceived and untenable, The 
learned Additional Rent Controller dis- 
missed this application of the petitioner 
and even expressed an opinion in para- 
graph 12 of the impugned order that 
without going into evidence it would be 
unjust to bar any remedy for a landlord 
like the respondents, if it is held that 
they cannot get the ex parte order fixing 
standard rent set aside, An opinion has 
also been expressed that the respondents 
are the assignee of the rights of the pre- 
vious landlord (wrongly mentioned as 
petitioner in the impugned order). It is in 
these circumstances that the petitioner 
has come to this Court for interference 
with the order of the Additional Rent 
Controller under the provision of Art. 227 
of the Constitution, 


2. The first question that arises for 
consideration is whether the approach of 
the Additional Rent Controller is legally 
tenable, The respondents in their appli- 
cation under Order 9 Rule 13 have raised 
disputed questions of fact as to service of 
notice on Harbans Kaur etc, But fore- 
most it has to be seen whether such ap- 
plication as moved by the respondents 
under Order 9 Rule 13 C.P.C. is one 
which the respondents had locus standi 
to move, The ‘question is ‘whether the 
Additional Rent Controller should have 
decided this matter as a preliminary 
issue or gone on to decide the applica- 
tion under Order 9 Rule 13 C.P.C, on 
merits and then at that stage decide about 
the locus standi of the respondents to 
ait the application under Order 9 R. 13 

P.C, 
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3. In my opinion, the approach of 
the Additional Rent Controller cannot be 
sustained in law. As is apparent from his 
observations in paragraph 12 of the im- 
pugned order, his approach is that “It 
would be patently unjust to bar any re~ 
medy for such a landlord, if he cannot 
even get the decree set aside if the law 
so permits and, therefore, in my opinion 
since the petitioner is the assignee of the 
rights of the previous landlord, therefore, 
he can apply for getting the decree set 
aside as such.” This finding is patently 
erroneous and against settled law. Order 9 
Rule 13 of the Code of Civil Procedure 
reads as under: 


“R. 13, In any case in which a decree 
is passed ex parte against a defendant, 
he may apply to the Court by which the 
decree was passed for an order to set it 
aside, and if he satisfies the Court that 
the summons was not duly served, or 
that he was prevented by any sufficient 
cause from appearing when the suit was 
called on for hearing, the Court shall make 
an order setting aside the decree as 
against him upon such terms as to costs, 
payment into Court or otherwise as it 
thinks fit, and shall appoint a day for pro~- 
ceeding with the suit; 

Provided that where the decree is of 
such a nature that it cannot be set aside 
as against such defendant only it may be 
set aside as against all or any of the other 
defendants also.” 


4. On the very reading of the Rule 
it is clear that it is only the defendant in 
an action who can move an application 
under this provision of law. A person 
who is not a party, though he may be 
interested in the suit, is not entitled to 
apply under this Rule, Indeed, even a 
person who is formally a party but against 
whom nothing is said in the operative 
portion of the decree or who has been 
expressly exempted from a decree cannot 
apply under this Rule to set aside an ex 
parte decree, ; 

5. It has been urged that the res- 
pondents had succeeded to the rights of 
Harbans Kaur and so they must be re- 
garded asdefendants within the meaning 
of Order 9 Rule 13 C.P.C. Factually the 
position is that the respondents became 
the owner of the property subsequent to 
the passing of the ex parte order sought 
to be set aside. The respondents’ applica- 
tion under Order 1 Rule 10, Order 22 
Rule 10 C.P.C. ete. stands dismissed by 
an order of this Court, They cannot, 
therefore, even plead that they are the 


Santosh v. Teja Singh (Prakash Narain J.) 


A.LR, 


legal representatives of or entitled to be 
substituted in place of the original de- 
fendant or added as a party to the origi- 
nal proceedings, If that be the position 
then the respondents are outsiders to the 
proceedings in which ex parte order was 
made and may not have locus standi to 
have the order set aside, The proposition 
of law which I have enunciated herein- 
above finds support from a Bench deci- 
sion of the Calcutta High Court in Susil 
Chandra Guha v. Gouri Sundari Devi, 
(ATR 1926 Cal 1015). In that case it was 
held that the puisne mortgagee not a 
party toasuitcannot be allowed to apply 
for setting aside the ex parte decree either 
under 0.9 Rule 13 or under Section 146 
C.P.C. If this is the correct law, it may 
have to be held that an outsider like the 
respondents cannot move an application 
under Order 9 Rule 18 CPC, The Addi- 
tional Rent Controller in his impugned 
order could not in law take up the posi- 
tion that he has in paragraph 12 of the 
impugned order which has been quoted 
above, The decision of the Caleutta High 
Court referred to earlier was brought to 
the notice of the Additional Rent Con- 
troller but he has disagreed with that 
interpretation. He has rather relied on 
two other decisions, one of the Patna 
High Court and the other of the Andhra 
Pradesh High Court, In my view the read- 
ing of these two decisions by the Addi- 
tional Rent Controller is not tenable. 

6. In the case of Dulhin Suga Kuer 
v, Deorani Kuer, (AIR 1952 Pat 72) relied 
on by the Additional Rent Controller, the 
application in question was moved by the 
defendant and not the transferee, It was 
a case under Section 146 CPC and not 
under Order 9 Rule 13 CPC, Section 146 
CPC speaks of claiming “under a party” 
and not “through a party”. I do` not 
understand how any reliance on this deci- 
sion could be placed by the Additional 
Rent Controller, 

7. In the case of Balaji Govinda 
Narain v. Hira Lal, (AIR 1957 Andh Pra 
364) there is an obvious mistake in tha 
judgment, The fallacy in the Bench deci- 
sion is that the word “through” has been 
substituted for the word “under” occurr- 
ing in Section 146 CPC. The head note is 
somewhat misleading and one has to read 
paragraphs 12 to 16 to find the fallacy. 
With respect it must be said that had 
their Lordships of the Andhra Pradesh 
High Court not substituted the word 
“through” for the word “under” such a 
proposition of law as laid down would 
not have been laid down.” 
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8. The respondents’ attempt to get 
substituted or added ‘ as a party has al- 
ready failed. In this view of the matter 
it was incumbent upon the trial court 
to first decide the locus standi of the 
respondents to move an application under 
Order 9 Rule 13 CPC instead of putting 
the parties to the cost and trouble of 
trial on merits. In any, case, the Addi- 
lional Rent Controller has not disrnissed 
the application under Section 151 CPC 
moved by the petitioner on the ground 
that according te him it would be more 
convenient to try the whole matter after 
evidence. He has dismissed the applica- 
tion moved by the petitioner on. the 
ground that the respondents had locus 
standi to move an application under 
Order 9 Rule 13 CPC. Such an approach 
cannot be sustained in law. 


9. It has been urged on behalf of 
fhe. respondents that Article 227 cf the 
Constitution is not attracted where there 
are two views possible. First of all I do 
not agree that there are twa views pos- 
sible Ip 4 case like this. Secondly, the 
approach of the Additional Rent Control- 
ler is whel'y untenable in jaw. Indeed, 
the finding of tha Additional Rent Con- 
troller to the effec? that the respondents 
ean meve an application to set aside the 
ex parte order made against Harbans 
Kaur ameunts ta a decision against the 
rule laia down by my. brether Prithvi 
Raj J, referred to earlier which was inter 
partes and is binding on them, 


1G. It was nex: urged that even if 
the present landlords . cannot move an 
application under Order 9 Rule 13 CPC, 
they can mcve the Additional Rent Con- 
troller under Section 151 CPC to set aside 
the ex parte order against Harbans Kaur. 
Apart from the fact that Harbans Kaur, 
if she had herself moved the application, 
would have faced a problem of limitation 
and of having no interest in the property 
at the time when respondents moved the 
application, tha respondents cannot take 
advantage of Section 151 C.P.C.. This sec- 
tion reads as under: , 

“151. Nothing in this Code shall be 
deemed to limit or otherwise affect the 
inherent power of the Court to make 
such wrders as may be necessary for the 
ends of justice, or tọ prevent abuse of the 
process cf the Court.” 


11. The above section saves the in- 
herent powers of the Court to make such 
orders as may be necessary for the ends 
of justice or to prevent abuse of the pro- 
cess of the Court. This section by itself 
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gives no right to a party nor does it con- 
fer any jurisdiction, It is settled law that 
where there is a specific provision of law, 
the provisions of Section 151 CPC cannot 
be invoked, For example, where an-ap- 
peal has been filed in the name of a dead 
person, the appellate Court has no in- 
herent power to permit hic legal repre- 
sentatives to be substituted in his place 
as appellants (see AIR 1961 Punj 57). 
12. Section 151 CPC may be avail- 
ed of by a Court read with some other 


provision of law or where there is no 


provision of law to cover a contingency. 
As has been held in Murari Lal v, Smt. 
Gurdei, (1971 All LJ 1121) Section 151 
CPC cannot be invoked by a court for 
substituting legal representatives after 
the judgment has been signed and the 
decree passed, f . 

13. Learned counsel for the res- 
pondents has relied on three decisions tc 
contend that Section 151 CPC would be 
attracted, The first case he relies on is 
the decision in Shaligrar. Bindalal v. 
Pundalik Baliram, (AIR 1955 Nag 238). 
This is a case where aid was taken of 
Section 146 CPC etc. to hold that the 
word ‘defendant’ in column | of Art, 164: 
of the Limitation Act, 1908, would in- 
clude a person claiming under the origi- 
nal defendant, But Section 146 CPC is not 
available tc the respondents in view of 
the decision of the High Court inter par- 
tes referred to earlier, 

14, The counsel for the respon- 
dents next relied on the decision in Smt. 
Bhagwanti v, Kidar Nath ete. reported in 
the Note portion of 1974 Rajdhani LR as 
Note No, 110.* This decision only lays 
down that where a person cannot be sub- 
stituted under Order 22 CPC then sub- 
stitution can be ordered under Sec, 151 
CPC also, This decision is, therefore, not 
relevant for the purposes of the present 
case, 

15, Lastly, the learned counsel re- 
lied on a decision in Subhash Chander v. 
Rehmatullah (1972 Raj LR 154) (Delhi). 
This is a case where a Bench of this 


‘Court held that the Rent Controller had 


inherent power to set aside an ex parte 
order at any time without being bound 
by the law of limitation, This decision 
has not laid down any rule as to the 
locus standi of the person at whose in- 
stance ex parte order is to be set aside. 
The point in issue in the case was whe- 
ther a Rent Controller had become fun- 


*Full report Reported in (1975) 77 Pun 
LR (D) 5. ` 
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ctus officio after having made an order, 
and so he had no power to correct it. This 
pera also does not help the respon~ 
ents, f 


16. Tt is not the question of power 
of the Additional Rent Controller that 
arises for decision în the present case. 
The point at issue is whether the approach 
of the Additional Rent Controller is 
tenable or notinhis holding that the res- 
pondents, placed as they are, had locus 
standi to move an application under O.9 
Rule 13 CPC, In my opinion, the order 
of the Additional Rent Controller cannot 
be sustained in dismissing the application 
of the petitioner moved under Section 151 
CPC. for the reasons given. The addi- 
tional Rent Controller has held that the 
respondents have locus stand? to move 
an application under Order $ Rule 13 
CPC on untenable grounds, This decision 
cannot be sustained. I accordingly quash 
the impugned order, Inasmuch as I have 
already observed that the respondents 
had no locus standi te move an applica~ 
tion under Order § Rule 13 CPC. which 
was the point debated before the Addi- 
tional Rent Controller, that application 
of the respondents has to be disposed of 
in accordance with the law laid down 
herein. I, therefore, direct that the said 
application of the respondents under 
Order 9 Rule 13 CPC be listed for hear- 
ing forthwith and disposed of in accord- 
ance with the law laid down. The present 
petition is accepted as indicated above. 
The petitioner would be entitled to her 
costs, Counsel’s fee is fixed at Rs. 250/-. 

Petition allowed. 
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tion 45 — Rules end Regulations under— 
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exercise of power under Reg. 27 — Scope 
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R, 13 and Reg, 17 — Applicability of 
Article 311 of the Constitution — (Con« 
stitution of India, Art, 311). 

The petitioner was a permanent em~ 
ployee working in the Indian Airlines 
Corporation, The petitioner wrote letters 
one to the President of India and the 
other to the Prime Minister, ete, mm 
which he said that tthe lock-out declared 
some months back by the Chairman Afr 
Chief Marshall, P.C, Lall, was illega¥ 
and that the Air Chief was mismanaging 
the affairs of the Corporation, and also 
made some allegations and aspersions 
against the Chairman which, in the 
opinion of the Corporation were wholly 
false and defamatory in characfer. The 
Corporation passed an order terminating 
the petitioners services in terms of R. 13 
of the Service Rules applicable to him, 
The fermination order was challenged as 
null and void by a writ petition, The 
question was whether the petitioner's ser« 
vices could simply he ferminated under 
Rule 13 or whether the Corporation 
should have resorted fo Reg. 87, It was 
submitted that the petitioner's services 
could be ferminated under Reg. £7, as the 
termination was om account of his writing 
letters, (i.e, Misconduct), and not under 
Rule 13 which did not apply fa per- 
manent employees, 

Held: (i) Rule 13 is an independent 
power. There are no conditions pre-re~ 
quisite for fis applicability. To say thaf 
it does not apply to the case of a per 
manent employee and applies only to tha 
cases of a probationer, a temporary em=« 
ployee or an employee appointed under a 
contract is te misread if. Rule 13 Is ex- 
pressed fn forthright ferms which are 
absolute and all-embracing The master 
need not give reasons for terminating tha 
contract, If he has reasons locked up In 
his own breast he need net state them. 
The only thing is that the action should 
not be mala fide, {Para 22) 

(ii) In the order of discharge in the 
instant case, nothing has been said about 
the letters and misconduct. On its face 
the language does not show that the petis 
tioner’s services were terminated because 
sl any misconduct, Prima favie, therefore, 
the impugned order is rot an order dis« 
charging or punishing the petitioner for 


(Para 25) 

Gii) Undoubtedly, the form of the 
order of termination fs not conclusive of 
the true nature of the order, for it is pos 
sible that the form may be merely a 
camouflage: for an order of dismissal fcr 


‘any misconduct, 
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misconduct, It is, therefore, open to the 
Court to go behind the form of the order 
and look at the substance, If the Court 
comes to the conclusion that though in 
form the order amounts to termination 
simpliciter, in reality it cloaks dismissal 
for misconduct, it will be open to it to 
set aside the order as a colourable exer- 
cise of the power by the management. 
AIR 1960 SC 919, AIR 1963 SC 411, AIR 
1965 SC 1496, 1972 Lab IC 1262 (SC), 
Rel, on. (Para 27) 

(iv) On the facts of the instant case, 
it was clear that the petitioner’s services 


were terminated because of the two let- - 


ters he had written to the President of 
India and the Prime Minister, If the let- 
ters were admitted to have been written 
. by him as he did, an enquiry and a 
charge sheet etc. would be an idle forma- 
lity, Rule 13, in such a case, could pro- 
perly be invoked and the employer could 
terminate the services simpliciter, In 
those circumstances it was not possible to 
hold that the action of the Corporation 
was mala fide or that it was a colourable 
exercise of power. Case law discussed. 
(Para 34) 
(v) It is well established that to an 
employee of a statutery corporation, Arti- 
cle 311 of the Constitution does not apply. 


: (Para 38) 
(vi) The Corporation had two alter- 
natives in this case under Rule 13 and 


Regn. 17, If the Corporation preferred to 
act under Rule 13 it would not be rea- 
sonable to say that the Corporation 
should have charged the petitioner with 
misconduct under Regn, 17 and held an 
enquiry, The fact that it did not do so 
but exercised its power under Rule. 13 
cannot render the order mala fide’or one 
passed in colourable exercise of its power 
(1969) 2 Lab LJ 799 (SC) Ref. (Para 40) 
(vii) Payment of salary to the peti- 
tioner need not be simultaneous with the 
issue of the order of termination, AIR 
1972 SC 1487 Disting. (Para 43) 
Cases Referred : Chronological Paras 
AIR 1975 SC 661 = 1975 Lab IC 399 
31, 32, 42 

= 1975 Lab IC 881 37 
= (1972) 1 Lab LJ 501 


AIR 1975 SC 1331 
AIR 1972 SC 1343 


= 1972 Lab IC 668 23, 29, 42 
AIR 1972 SC 1487 = 1972 Serv LR 390 

= 1972 Lab IC 826 43 
1972 Lab IC 1262 = (1971) 2 Lab LJ 620 

(SC) 27 
AIR 1971 SC 1828 = 1971 Lab IC 1129 37 
(1969) 2 Lab LJ 799 (SC) 40 


ATR 1966 SC 1288 = (1966) 1 SCR 929 39 


Delhi 13! 
(1965) 2 SCR 14 
27, 3: 

AIR 1964 SC 1680 = (1964) 3 SCR 55 2 
AIR 1963 SC 411 = (1962) Supp 2 SCF 
822 i 2" 
AIR 1960 SC 919 = 


AIR 1965 SC 1496 = 


(1960) 2 Lab LJ 22: 
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G. D. Gupta, for Petitioner; G, B. Pai 
Sr. Advocate with O. C. Mathur anc 
J. N, Aggarwal, for Respondent, 

ORDER:— This case raises a poini 
of widespread application. The questior 
is about the powers of the statutory cor- 
porations to terminate the services oj 
their employees. 

2 The petitioner joined the Indian 
Airlines Corporation on 20th October, 1955 
as an office assistant, Since then he had 
been working there, In October, 1973 
there was a general strike in the Cor- 
poration. On 24th November, 1973 the 
Corporation declared a lock-out. On 18th 
December, 1973 lock-out was lifted, But 
in December, 1973 the -Corporation de- 
manded an undertaking from its em- 
ployees and those who were prepared to 


give an. undertaking in the prescribed 
form could join service, 
3. On 24th December, 1973 the 


petitioner gave an undertaking in the 
form demanded, But he however added 
the following in the undertaking, 

“I save all my previous claims, on 
reciprocal basis and in accordance with 
the law of the land”. 

4. Apparently this undertaking was 
not accepted and he was, not taken back 
in service, 

5. In March, 1974 the petitioner 
brought a writ petition (No. 357 of 1974) 
with regard to his claim for promotion. 

6. * On 20th June, 1974. he filed the 
present writ petition, Here he claimed 
that the undertaking given by him on 
24th December, 1973 should have been 
accepted and he should have been taken 
back in service. He also claimed that the 
lock-out declared by the Corporation was 
illegal, 

7% This writ petition came up for 
admission during vacation before S. N. 
Shanker, J. On 25th June, 1974 he issued 
notice for 13th August, 1974 to the Cor- 
poration to show cause why the petition 
be not admitted. On a miscellaneous ap- 
plication moved by the petitioner he pass- 
ed the following order: 

“In the meantime it will be open to 
the petitioner to join service subject to 
his rights in this writ petition”, 


116 Delhi [Prs. 8-14] K. S. Bansal v. Indian Airlines (A. B. Rohatgi J.) 


8 On 26th June, 1974 the peti- 
tioner went to the Corporation. He told 
them that he wanted to join. The Cor- 
poration asked him to give a fresh under- 
taking, He gava it. On 27th June, 1974 
he was allowed to join duty. 

9. On 24th July, 1974 the Corpora« 
tion passed the following order: 

“TA CHAIRMAN & 
MANAGING DIRECTOR 
Indian Airlines 
Airlines House, 
New Delhi. 
i l 24th. July; 1974, 
No. CH-4935 
Shri K. S, Bansal, Office Assistant, 
Indian Airlines Hars, 
New Delhi, 

This is to inform you that with effect 
from 25th July, 1974 your services will no 
longer be required by the Corporation 
and ‘stand terminated by virtue of R. 13 
of the Service Rules applicable to you. | 
You will be paid 30 days basic pay in 
lieu of the notice contemplated under 
the said Rule. The Accounts Department 
has been advised to settle your accounts 
immediately. 

Sd/- P. C. Lal 
CHAIRMAN”, 


10. On 7th August, 1974 the peti- 
tioner amended the writ petition in view 
of the order of termindtion of his servi« 
- ces. Now the claim in the present writ 
petition is that the order dated 24th July, 
1974 terminating petitioner’s services be 
declared a nullity. 


11. The principal question in this 
writ petition is whether the order dated 
24th July, 1974 is null and void, This 
order has been passed in terms of R. 13. 
Rule 13 reads as under: , 

“The services of an employee are ter- 
minable at 30 days notice on either side 
or basic pay in lieu”, 


12. The Corporation has framed 
-rules in exercise of the powers conferred 
on it by Section 45 of the Air Corpora- 
tions Act, 1953, Rule 13 is one of the rules 
framed by them which were published 
in the Gazette of India on 12th of March, 
1960. 

13. In exercise of the powers con- 
ferred by Section 45 of the Act, the Cor- 
poration has also framed regulations 
. These were published in the Gazette of 
India on 25th November, 1961, Regula- 
tion No, 17 is in these terms: 

“17. Any one or more of the follow- 
ing punishments may. for good and suffi- 
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cient reasons and as hereinafter provided, 
be imposed on an employee of the Cor« 
poration: 

a) Censure to be conveyed in writing 
with reasons for the same. 

b) Fine, as provided in the Payment 
of Wages Act and applicable to employees 
governed by the Factories Act, 

c) Forfeiture of emoluments payable 
for a period not exceeding three days 
and applicable to employees up to and 
including Grade 12 only. 

d) Recovery from the pay of the 
whole or part of any pecuniary loss caus» 
ed to the Corporation by the default or 
breach of orders or negligence of the em- 
ployee himself or of another employee 
for whom he has stood surety. 

e) Withholding of increments or prow’ 
motion, 

f) Reduction to a lower post or grade 
or to a lower stage in the time-scale in= 


‘cluding stoppage of efficiency bar, if any. 


_ 8) Removal from the service of the 
Corporation, 

h) Dismissal without retirement bene= 

fits in part or full,” 

Explanations: 

The termination of service of an em= 
ployee: 

a) appointed on probation, during or 
on the expiration of the period of such. 
probation; ; 

b) appointed on temporary basis, 
during or on the expiration of the tems 
porary period; 

c) appointed under contract, în ac» 
cordance with or on the expiration of 
such period of contract; 


shall not be deemed to be removal or 


dismissal within the meaning of this 
Rule”, 
14. One admitted fact of funda~ 


“mental importance in the case is this. On 


15th March, 1974 the petitioner wrote a 
letter to the President of India in which 
he said that the lock-out declared by the 
Chairman, Air Chief Marshall P. C, Lal, 
was illegal and that the Air Chief was 
mismanaging the affairs of the Corpora- 
tion. On 3rd May, 1974 he wrote another 
letter to the “President of India, Prime 
Minister, and her colleagues in the Cabi- 


- net, Ministers, Brothers and Sisters Mem= 


ber of Parliament of India”. Here again 
he said that the lock-out was illegal, P. C. 
Lal, it was said, had stopped catering and 
transport to the passengers and had 
transferred the bus fleet of the Indian 
Airlines to his own enterprise by the 
name of Ex-Servicemen Air Links Trans- 
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sort Service Pvt. Ltd. where according 
œ what the petitioner had heard P. C. 
wal was the major shareholder of the 
tirm, The petitioner said several other 
insavoury things about P. C. Lal in these 
iwo letters which it is unnecessary to 
repeat here. 


15. In their return the Corporation 
sought to justify the order of termination 
yn the ground that they “found that the 
wild personal allegations and aspersions 
nade by the petitioner against. the Chair- 
nan of the Indian Airlines which were 
jefamatory in character, were wholly 
‘alse, frivolous and mischievous and under- 
nined and defamed the institution in 
which he was employed”. Š 

16. Counsel for the petitioner sub- 
nits that it is one of those cases where 
he petitioner’s services have been ter- 
ninated on account of his writing letters, 
This, he says, constitutes a misconduct 
within the meaning of Reg. 16. A case of 
nisconduct, it is further argued, must be 
lealt with under the “Rules of Conduct and 
Disciplinary Procedure” which form part 
of the Regulations. In other words, the 
argument is that to a case such as the 
retitioner’s Reg. 17 is attracted and the 
ytitioner was entitled to a show cause 
rotice, a charge-sheet and an enquiry. 
Chis having not been done the termina- 
ion of the petitioner’s services simpliciter 
inder Rule 13 is void, the counsel said, 


17. Counsel for the Corporation on 
he other hand submits that Rule 13 and 
Regulation 17 give two separate and in- 
lependent powers to the Corporation, It 
s open to the Corporation to exercise one 
x the other as it thinks fit according to 
he nature of the case. Whether the peti- 
ioner’s services can simply be termina- 
ed under Rule 13 and the Corporation 
ieed not resort to Reg. 17 is the question 
vhich falls to be decided in this case, 


18. The petitioner was employed in 
955. It is not disputed that he is a con- 
irmed employee of the Corporation. 
Inder the rules, a permanent employeé 
aeans an employee who has completed 

prescribed probationary period and 

vho has been confirmed thereafter as 
egular. member of the staff against the 
sermanent’? sanctioned establishment 
Rule 6 (12)). A temporary employee 
aeans an employee whose services have 
wen engaged for a specified period, 
vhich may be extended from time to 
ime, for work of a temporary nature 
ainst the ‘temporary’ sanctioned esta- 
plishment>(Rule 6 (13) ). 
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19. It is nobody's case that the 
petitioner was a temporary employee. 


His counsel contends that he was a per- 
manent employee and therefore he was 
entitled to hold the post until he attained 
the age of 55 years under Rule 12. In 
substance the petitioner’s case is that he 
had a right to the post and his services 
could be dispensed with only after fol- 
lowing the procedure of Reg. 17 and the 
succeeding regulations, In this submission 
Rule 13 is not at all applicable to a case 
such as the present one, 


20. Counsel for the petitioner says 
that to the case of permanent employees 
Rule 13 has no application. Reg. 17 is 
the only regulation applicable to them, 
he said. This argument he tries to sub- 
stantiate by relying on the explanation 
to Regn, 17 which says that if the servi- 
ces of an employee falling under cls, (a), 
(b) or (c) are terminated then it will not 
be deemed to be a case of removal or 
dismissal within the meaning of that re~ 
gulation. The explanation, counsel argues, 
controls Rule 13. 


21. I cannot accept this submission, 
The reason is plain. A probationer. a 
temporary employee and one appointed 
under a contract can always be asked to 
go without assigning any reason for such 
are the terms of their engagement. It is 
not disputed that the petitioner’s case 
does not fall within the explanation, He 
is neither a probationer nor one appoin« 
ted on a temporary basis nor under a 
contract, He was governed by the rules 
and regulations of the Corporation. 


22, Rule 13 ís an independent 
power. There are no conditions pre-re- 
quisite for its applicability. To say that 
it does not apply to the case of a per- 
manent employee and applies only to the; 
cases of a probationer, a temporary em-| 
ployee oranemployee appointed under aj. 
contract is to misread it. Rule 13 is ex- 
pressed in forthright terms which are 
absolute and all embracing. The master 
need not give reasons for terminating the 
contract. If he has reasons locked up in 
his own breast he need not state them. 
The only thing is that the action should 
not be mala fide, | 

23. But the question which I posed 
at the beginning remains unanswered. 
To what cases then will the Reg. 17 ap- 
ply if Rule 13 is applicable to all cases? 
The scope and the ambit of similar re- 
gulations in the case of Air India Cor- 
poration came up for consideration be-- 
fore the Supreme Court in Air India Cor- 
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poration, Bombay v. V. A. Rebellow, (1972) 
1 Lab LJ 501=(AIR1972 SC 1343). The 
Air India Corporation like the Indian 
Airlines Corporation was created by an 
Act of the Central Legislature, Air India 
Corporation has a Reg. 48 which is al- 
most similar to Rule 13 of the Indian 
Airlines Corporation, Their Reg. 43 is 
similar to Reg. 17 of the Indian Airlines 
Corporation. These Regulations were 
similarly framed by the Air India Cor- 
poration under Section 45 of the Air Cor- 
poration Act, 1953. 

24, Of Regulation 48 of the Air 
India Employee's Service Regulations, the 
Supreme Court has said: : 

“Regulation 48 which has been set 
out earlier as its plain language shows 
does not lay down or contemplate any 
defined essential pre-requisite for invok- 
ing its operation. Action under this re- 
gulation can be validly taken by the em- 
ployer at his sweet will without assigning 
any reason. He is not bound to disclose 
why he does not want to continue in ser- 
vice the employee concerned”, 


25. In the order of discharge in 
the present case nothing has been said 
about the letters and misconduct. On its 
face the language does not show that the 
petitioner’s services were terminated þe- 
cause of any misconduct. Prima facie, 
therefore, the impugned order is not an 
order discharging or punishing the peti- 
tioner for any misconduct. 

26. But then the counsel for the 
petitioner argued that the face or the 
form of the order is not conclusive and 
that the court is entitled to and indeed 
should go behind the form and by look- 
ing at the real substance of the matter 
try to find the real cause and then come 
to its conclusion whether or not the order 
is a mere camouflage for an order of dis- 
missal for misconduct. For this submis- 
sion he relies on S, R. Tewari v, District 
Board Agra now Antarim Zila Parishad, 
Agra. AIR 1964 SC 1680. 

27, Undoubtedly the form of the 
order of termination is not conclusive of 
the true nature of the . order, for it is 
possible that the form may be merely a 
camouflage for an order of dismissal for 
misconduct. It is, therefore, open to the 
court to go behind the form of the order 
and look at the substance. If the court 
comes to the conclusion that though in 
form the order amounts to termination 
simpliciter in reality it cloaks dismissal 
for misconduct, it will be open to it to 
` iset aside the order as a colourable exer- 
cise of the power by the management, 


.set aside the order of the 


ALR. 


A long line of decision has held this to 
be the law. (See The Chartered Bank, 
Bombay v, Chartered Bank Employees 
Union, 1960-2 Lab LJ 222 = (AIR 1960 SC 
919), Management of U. B. Dutt’s Co. v. 
Workmen of U, B., Dutt & Co, (1962) 
Supp, 2 S.C.R. 822 = (AIR 1963 SC 411), 
Murugan Mills Ltd. v. Industrial Tribunal 
(AIR 1965 SC 1496), Workmen of Sudder 
Office, Cinnamara v. Management (1971-2 
Lab LJ 620)=(1972 Lab IC 1262) (SC). 


28. Under Rule 13 the employer is 
entitled to terminate the services of an 
employee provided his action is bona’ 
fide. If the court finds that the power 
has been exercised mala fide then it can 
strike down the order of termination 
simpliciter, Therefore the form of the 
order is not decisive. The attending cir- 
cumstances have to be seen in each case, 
If the action of the management is not 
mala fide it is not open to question. The 
employer “at his sweet will” as the 
Supreme Court has held can take bona 
fide action under R. 13 without assigning 
any reason. 

29. In Rebellow’s case (AIR 1972 
SC 1343) (Supra) an order of termina- 
tion simpliciter under Reg. 48 of the Air 
India Employee’s Service Regulations 
was passed against Rebellow. The mange- 
ment had strong suspicion against him 
that his private conduct and behaviour 
with air hostesses was not above board. 
Instead of holding an enquiry into his 
conduct the management terminated his 
services under Reg, 48, Rebellow went to 
the labour court, The labour court de- 
cided in his favour. It held that the dis- 
missal was not a discharge simpliciter but 
in breach of the provisions of Section 33 
of the Industrial Disputes Act. The Air 
India Corporation took the matter in ap- 
peal to the Supreme Courtunder Art. 136 
of the Constitution. The Supreme Court 
labour court 
and held that the Labour Court 
was not right in holding that Rebellow 
was guilty of misconduct and his services 
were terminated for this reason, Speak- 
ing for the court Dua, J, said: 

“The complainant, it may be remem- 
bered had to deal with air-hostesses in 
the performance of his duties and if the 
appellant was not fully satisfied beyond 
suspicion about his general conduct and 
behaviour while dealing with them it 
cannot be said that loss of confidence was 
not bona fide. Once bona fide loss of con- 
fidence is affirmed the impugned order 
must be considered to be immune from 
challenge. The opinion form&d by the 
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employer about the suitability of his em- 
ployee for the job assigned to him even 
though erroneous, if bona fide, is in our 
opinion final and not subject to review 
by the industrial adjudication, Such opi- 
nion may legitimately induce the em- 
ployer to terminate the employee’s ser~ 
vices; but such termination can on no 
rational grounds be considered to be for 
misconduct and must, therefore, be held 
to be permissible and immune from chal~ 
lenge.” 

30. In the course of the judgment 
Dua, J, said, ` 

“The order does not suggest any mis- 
conduct on the part of the complainant 
and indeed it.is not possible to hold this 


order to be based on any conceivable 
misconduct”, 
31. In L. Michael v, M/s. Johnson 


Pumps Ltd, 1975 Lab IC 399 = (AIR 1975 
SC 661) the employer was suspecting that 
the workman since 1968 was divulging 


secrets of his business, But the employer ` 


did not disclose tte grounds on which the 
suspicion arose. After 1968 the workman 
was given two Increments in appreciation 
of his hard work. The employer's case 
that he had lost confidence in the work- 
man was disbelieved. The Supreme Court 
held that the action of termination sim- 
pliciter was not bona fide, . 

32. The principles which the judi- 
cial decisions lay down can be summed 
up as follows: 

1. The employer cannot hire and fire 
the employee as he pleases. Otherwise 
this will completely negative security of 
service secured to industrial employees 
through industrial adjudication, There is 
no unfettered right of the employer 
under the contract of employment. 

2. If the employer terminates the em- 
ployment simpliciter the action must be 
bona fide. If the termination of service 
is a colourable exercise of the power or 
a result of victimisation or unfair labour 
practice the industrial tribunal would 
have the jurisdiction to intervene and set 
aside such termination: Management of 
Murugan Mills Ltd. (1965) 2 SCR 148= 
(ATR 1965 SC 1496) (supra). 

3. The form of.the order is not con- 
tlusive, The tribunal can -go behind the 
order to find the reasons which led to the 
order and then consider whether the ter- 
mination was a colourable exercise of the 
power or was a result of unfair labour 
practice or victimisation. 

4. “I£ the exercise of such power is 
challenged on the ground of being co- 
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lourable or mala fide oran act of victimi- 
sation or unfair labour practice, the em- 
ployer must disclose to the court the 
grounds of his impugned action‘so that 
the same may be tested judicially 
“(Michaels case, 1975 Lab IC 399 p. 405 
= (AIR 1975 SC 661) (Supra). 

5. “The loss of confidence is no new 
armour for the management; otherwise 
security of tenure ensured by the findus- 
trial jurisprudence and authenticated by 
a catena of cases of the Supreme Court 
will be subverted by this neo-formula” 
(Michael’s case p. 404) (Supra). Tt is a 
wrong reading of the Supreme Court deci- 
sion in Rebellow’s case (Supra) that loss 
of confidence washeld be an independent 
ground for termination simpliciter, It is 
“not that the loss of confidence was 
exalted as a ground but the special 
circumstances of the case exonerated bad 
faith in discharge simpliciter” (Michael’s 
case p. 404) (Supra). 


33. These then are the principles. 
Apply them to this case, 


34, On the facts of the present 
case it is clear that the petitioner’s ser- 
vices were terminated because of the two 
letters he had written in March and May, 
1974 to the President of India. The peti- 
tioner does not deny the authorship of 
these two letters, Nor has he raised any 
ground of. defence in his counter-affida- 
vit why those letters were written by 
him, If the letters are admitted to have 
been written by him as he does an en- 
quiry and a charge sheet ete, will be an 
idle formality, Rule 13 in such a case can 
properly be invoked. The employer can 
terminate the services simpliciter, In 
these circumstances it is not possible to 
hold that the action of the Corporation is 
mala fide or that it is a colourable exer- 
cise of power. ; 

35. The petitioner cannot put his 
case higher than Rebellow. Rebellow was 
a workman. He invoked the jurisdiction 
of the labour court, The decision of the 
labour court was challenged by the Cor- 
poration in the Supreme Court, The 
same is here, The petitioner is a work- 
man: See Section (2s) of the Industrial 
Disputes Act, The Indian Airlines Cor- 
poration is governed by the Industrial 
Disputes Act. The services of the work- 
man have been terminated. He was en- 
titled to raise an industrial dispute, + See 
Section 2A of the Industrial Disputes Act. 
He was entitled to have an adjudication 
from the labour court. But he did not go 
to the labour court, Instead he preferred 
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to come to this Court under Art. 226 of 
the Constitution. If the labour court had 
tried this case all that it had to decide 
was: Is the action mala fide or does it 
amount to victimisation or unfair labour 
practice or a colourable exercise of powers 
vested in the management? These are 
precisely the questions I have to answer. 
No other enquiry can be made into the 
action of the management. The frontiers 
of judicial review extend only that far 
and no further, At least judicial decisions 
do not go beyond this. 


36. Counsel for the petitioner has 
argued that the termination is for mis- 
conduct and that I must hold that only 
Reg. 17 was applicable, The action hav- 
ing not been taken under Reg, 17 it must 
be declared a nullity, This is the burden 
of his argument. I cannot accept this 
submission, 


37. The present case is not a case 
of straightforward relationship of master 
and servant, The Ruies and Regulations 
of the Corporation govern the service 
condition of the employees. In Sukhdev 
Singh v. Bhagat Ram, AIR 1975 SC 
1331 = (1975 Lab IC 881) the Supreme 
Court has held that the Rules and Re- 
guiations framed by the statutory cor- 
porations have’ the force of law and the 
employees have a statutory status and 
are entitled to a declaration of being in 
employment when their dismissal or re- 
moval is in contravention of the statu- 
tory provisions, The Supreme Court over- 
ruled its previous decision in Indian 
Airlines Corporation v. Sukhdeo Rai AIR 


1971 SC 1828 = (AIR 1971 Lab IC 1129). ` 


38. It is well established that to an 
employee of a statutory corporation. Arti- 
cle 311 of the Constitution does not ap- 
ply. Counsel referred me to cases under 

JArticle 311, I think they have no rele- 
vance, 


39. The Indian Airlines Corpora- 
tion is a statutory- Corporation, It is a 
creature of the Air Corporations Act, 
1953. It has two separate powers under 
Rule 13 and Reg, 17. If it wishes to punish 
an employee for misconduct it must take 
action under Reg. 17. If it does not want 
to punish the employee for misconduct 
it can pass an order of discharge simpli- 
citer under Rule 13. It can also do a third 
thing. It can start proceedings against the 
employee under Reg. 17. It can level a 
charge, It can hold an inquiry. And even 
if at the conclusion of the enquiry the 
employer finds him guilty of misconduct 
it may not impose the penalty enumera- 
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ted in Reg. 17. It can pass an order of 
discharge simpliciter under Rule 13, This 
is exactly what happened in Jabalpur 
Electric Supply Co. v. Sambhu Prasad, 
AIR 1966 SC 1288 (1291). In that case the 
employer on enquiry was satisfied that 
an act of misconduct for which the em- 
ployee was liable to dismissal had been 
proved but he- took a merciful view of 
his conduct and passed an order of dis- 
charge as distinct from the order of dis- 
missal. The court said “this is a case in 
which the employer has acted, fairly and 
even generously in terminating the ser- 
vices of the employee under Cl, 20”. This 
ue that the two powers cam commin- 
gle. 

40. The Corporation had two aia 
natives in this case, If the Corporation 
preferred to act under Rule 13 it would, 
not be reasonable to say that the Cor- 
poration should have charged the peti- 
tioner with misconduct and held an en~, 


. quiry. The fact that it did not do so but 


exercised its power under Rule 13 cannot 
render the order mala fide or one passed 
in colourable exercise of its power. (See. 
Tata Engg. and Locomotive Co, v. Prasad 
(1969) 2 Lab LJ 799 (808) (SC) ), 


4i. In my opinion the order in this 
case does not show that the petitioner's 
services were terminated because of any 
misconduct, Nor can I hold that the ter- 
mination of service is mala fide or a 
eolourable exercise of power vested in 
the management. The opinion formed by 
the management about the suitability of 
the petitioner in view of his . admitted 
authorship of the letters is, I think, not 
open to judicial review. On the material 
I cannot hold the action of the manage- 
ment anything but bona fide. 


42, Rebellow’s case, (AIR 1972 SC 
1343) is an example where the court 
found the action of the management 


bona fide. Mischael’s case, (AIR 1975 SC 
661) is an illustration where the court 
held the order of termination simpliciter 
to be mala fide and colourable exercise 
of the power, Which side of the dividing 
line does this case fall? I think this case 
is analogous to Rebellow’s case. I find no 
difference between the two in principle, 
I would uphold the action of the Cor- 
poration. 

43. Counsel raised. another point. 
He said that it was incumbent for the 
Corporation to tender the pay to the peti- 
tioner at the time of passing the order 
on 24th July, 1974, In this connection he 
referred me to Senior Superintendent v, 
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K. V. Gopinath 1972 Serv LR 390 = (AIR 
. 1972 SC 1487). T do not agree, The word~ 
ing of R.5 of the Central Service (Temp. 
Service) Rules, 1965 in that case was en~ 
tirely different from R.13in the present 
case On the wording of the Rule 
the Supreme Court held that termination 
of service had to be simultaneous with 
the payment to the employee of whatever 
was due to him. In R. 13 there are no 
such words. I am not prepared to hold 
that the payment of salary to the peti- 
tioner was to be simultaneous with the 
issue of the order of termination on 24th 
July, 1974. : 
44, For these reasons J would dis- 
miss the petition but make no order as 
to costs, 
, Petition dismissed. 


Pisanane 
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Aftab Ahmad and another, Appetlants 
v, Nasiruddin and another, Respondents. 

S.A.0. No, 278 of i971, Dj- 13-2-1976." 

(A) Delhi Rent Control Act (59 of 
19538), S. 15 (7) — Striking out of de- 
fence for non-deposit of rent — Circum- 
stances — Guidelines. 

In dealing with a question of striking 
out of the defence what has to be seen is 
whether there was wilful or contumaci- 
ous default in complying with the order 
directing payment of rent. Very unusual 
circumstances must exist before it can be 
held that the particular default was a de- 
fault other than wilful or contumacious, 
In the instant case, the tenant has obvi-« 
ously not deposited the rent for a consi- 
derable period and if the order of stay 
of proceedings dees not operate as an 
order staying the order under Section 15 
@1) then, this default is clearly wilful or 
contumacious. The delay is as long as 
three yesrs, Even a misunderstanding of 
law may not make this a pardonable mis- 
take, hence ordinarily the defence should 
ke struck out. (Para 7) 

(B) Civil P.C. (1908). S. 141 and 
. ©. 23, R. 1 — Application for relief —~ 
Not pressed and got dismissed — Se- 
cond application for same relief not main- 
tainable. 

The effect of Order 23, R. 1 read 
with Section 141 is that once an applica= 


‘From order of G., C. Jain. Rent Con- 
trol Tribunal, Delhi, D/~ 16-8-1971.) 
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tion has been presented claiming a relief 
and it is not pressed and is dismissed, a 
subsequent application on the very same 
ground is barred. (Para 8) 

Y. K. Sabharwal, for Appellants; 
K. K. Mittal with M, Dayal, for Respon- 
dents. 

ORDER:— By an order dated 
17th December, 1970, the Rent Controller 
struck out the defence of the respondents 
under: Section 15 (7) of the Delhi Rent 
Control Act, 1958, but stated that this 
would not affect the rights of the respon- 
dents to lead evidence on the question of 
title and on the question whether there 
was a relationship of landlord and tenant, 
On appeal, the Rent Control Tribunal re- 
versed the order and now the appellants 
have come in appeal under Section 39 of 
the Delhi Rent Control Act to seek 
restoration of the order passed by the 
Controller, The facts orn record show that 
the appellants had applied for ejectment 
of the respondents some time in August, 
1963, and for various reasons, the matter 
is still pending before the Rent Control- 
ler, On 10th June, 1964 an order was 
passed under Section 15 (1) of the Act 
directing the respondents to deposit the 
arrears ot rent and monthly rent as re- 
quired by that Section. This order left 
open the question whether the relation- 
ship of landlord and tenant actually 
existed and stated that the order was be- 
ing passed without prejudice to the con- 
tentions of the respondents that they 
were not tenants of the appellants. The 
arrears of rent were deposited on 15th 
July, 1964, which was five days beyond 
the period allowed by the order, but as 
the Courts were closed till that date for 
vacation, this delay has no legal effect. 
The deposit of the rent for the months 
of August, September, October and No- 
vember, 1964 was made on 17th October, 
1964. This deposit in so far as it related 
to the month of August, 1964 was late by 
over a month but the deposit for the 
other months was either before time or 
not much delayed, Thereafter, the depo- 
sit of rent for the subsequent period from 
Ist December, 1964 to 31st January, 1968 
ie, a period of 38 months, was deposited 
on 22nd December, 1967. This deposit 
was obviously very much belated, and 
normally, it should have led to the strik- 
ing out the defence of the respondents. 
However, thera are some unusual cir- 
cumstances to explain why this delay 
took place. This deposit was made only 
after the appellants had applied to have 
the defenca of the respondents struck 
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out under the provisions of Section 15 
(7) of the Act, which was by an applica- 
tion moved on 27th November, 1967. On 
the making of the deposit for 38 months 
aforementioned, the appellants moved 
another application to withdraw the de- 
posited amount and also allowed their 
application for striking out the defence to 
be dismissed for non-prosecution. There- 
after, the respondents continued to de- 
posit the rent regularly, but on 12th May, 
1970 the appellants again applied for 
striking out the defence of the respon- 
dents on the ground that there had been 
defaults in complying with the order 
under Section 15 (1). It is clear that the 
defaults are the same as were mentioned 
in the previous application, as there 
were no additional defaults. 


2. I now come to set out the cir- 
-cumstances which explain why the res- 
pondents made such a belated deposit as 
the one made on 22nd December, 1967. A 
regular civil suit had been filed by the 
respondents to challenge the ownership 
of the appellants which failed in the trial 
court as well as in the appellate court 
and asecond appeal was filed inthis High 
Court. Before the Rent Controller, the 
respondents applied for a stay of the 
pending eviction petition, on the ground 
that the questions in dispute as regards 
title were to be decided in their sepa- 
rate civil suit, The stay was refused by 
the Controller and a revision petition was 
filed against the order to the High Court, 
In that revision (C.R. 185-D of 1965) the 
respondents applied again for a stay of 
the proceedings ‘before the Rent Control- 
ler and a stay order was passed on 21st 
April, 1965, which continued to be in 
force till 15th January, 1970. Thus for 
nearly five years the proceedings before 
the Rent Controller were stayed by the 
orders of the High Court. During this 
period, the respondents were under the 
impression that they did .not have to 
make any deposit of rent and according- 
ly they did not make any deposit of rent 
before the Rent Controller till 22nd De- 
cember, 1967. On the other hand, the ap- 
pellants claimed that the stay order did 
not amount to a stay of the order direct- 
ing the deposit of monthly rent, and 
that is why they moved the application 
for striking out the defence in November, 
1967. This led to the deposit of the rent 
being made by the respondents. The ap- 
pellants thereafter withdrew that amount 
and let their application for striking out 
the defence to be dismissed for non-pro- 
secution, ‘Thereafter, the respondents 
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made the deposit of monthly rent for 
three years regularly and within time. 
before the second application for striking 
out the defence was moved on lith May, 
1970. I am now told that the deposits of 
rent have also been made regularly right 
upto date, which means that the respon- 
dents have made the deposits regularly 
upto-date and the only defaults that can 
be found, are the defaults which occur- 
red before December, 1967 which were 
also the defaults mentioned in the pre- 
sacl application for striking out the de- 
ence. . 


3. The Rent Control Tribunal has 
decided in favour of the respondents on 
two grounds, Firstly, it was satisfied that 
the default occurred because the respon~ 
dents were under a mistaken belief that 
they were not required to deposit the 
rent because of the stay of proceedings, 
ordered by the High Court. The Control- 
ler found this substantiated from the fact 
that as soon as the application was moved 
under Section 15 (7) they deposited the 
entire rent and thus showed that they 
did not want to withhold the arrears of 
rent deliberately. Furthermore, it held 
that the failure of the first application 
dated 27th November, 19687 under Sec- 
tion 15 (7) of the Act which was not 
pressed, followed by the subsequent ap- 
plication dated 17th December, 1968 for 
permission to withdraw the amount show- 
ed that this very claim had not been 
pressed earlier by the present appellants. 
For these reasons, the order of the Rent 
Controller striking out the defence was 
set aside, 


4, At the hearing of this appeal, 
two or three questions have struck me as 
being of some considerable importance. 
Firstly, the proceedings were stayed for 
five years by the High Court and accord~ 
ingly came to a stand-still before the 
Controller, During that period the 
respondents thought that they did not 
have to make any deposit of rent. The 
Tribunal thought that this view was not 
correct but has thought it was an under- 
standable view. I have analysed the case 
law, and it seems to me that the matter 
is not at all as free from doubt as the 
Rent Control Tribunal thought. The ef- 
fect of the order staying proceedings 
should normally, put a stop to further 
proceedings before the Controller, The 
order under Section 15 (1) in the present 
case was an order for making a deposit 
in the court monthly. This meant that 
the respondents had to go to the Con- 
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troller every month and make an appli- 
cation to deposit the rent. They then had 
to make the deposit and subsequently 
the appellants had to make an applica- 
tion to withdraw the deposited amount 
and finally get an order from the court 
allowing them to take away the money. 
If the proceedings were stayed, surely 
these orders could not be passed by the 
Controller as they were in some sense 
judicial orders passed in the ejectment 
case, I do not know if the stay of pro- 
ceedings actually means a complete stay 
of such proceedings also but I think it 
can legitimately be argued that it does 
amount to such a stay. No lay person 
can understand whether a stay order of 
this type operates as a stay of such pro- 
ceedings or not. There are various types 
of interim orders that may be passed and 
continue in force even when the proceed- 
ings in a suit are stayed. For instance, an 
interim injunction may not stand dis- 
charged merely by a stay, and there may 
be many other types of orders which may 
from their very nature not be stayed 
when a suit is stayed. An ‘order under 
Section 15 (7) of the Act, is an order 
striking out the defence of the tenant in 
an ejectment case. Surely, it is an order 
which affects the merits of the case. I 
for one, cannot clearly say whether the 
stay of proceedings in the case, also 
amounts to a stay of the order directing 
the deposit of a monthly rent. In this 
connection I would like to point that the 
provisions of Section 15 (1) enable the 
Rent Controller to direct the payment of 
rent to the landlord or to direct its de- 
posit, The Controller generally directs a 
deposit, with the result that the parties 
and the Controller have to -face the pro~- 
blem of passing orders every month in 
respect of the amount actually deposited, 
and subsequently, further orders to allow 
the landlord to withdraw the amount. If 
it is left to the tenant either to make 
the deposit, or to pay the money direct 
to the landlord in the tenant's discretion, 
much of the time of the Controller could 
be saved, anda lot of administrative 
work would become unnecessary. If, in 
the present case the order had been one 
of not only depositing in court but also 
to pay the amount directly to the land- 
lord, many of the problems that have 
since arisen would not have arisen at all. 
The tenant would have had no cause to 
say that the proceedings had been stayed 
and hence he thought he had not to de- 
posit the rent. If the landlord refused to 
accept the rent for any reason, the tenant 
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could inform the Controller of this fact. 
At any rate, the landlord would not have 
been compelled to come to the court tc 
get the payment. At the same time, the 
respondents could not have raised this 
plea that they were under the belief that 
the proceedings were stayed and there- 
fore they did not have to make any de- 
posits, All these questions have arisen as 
a direct consequence of the failure of the 
Controller to give a choice to the tenant 
to either make the payment in court or 
to pay the landlord directly, 


5. I think the Legislature was per- 
fectly well aware .of what it was doing 
when it drafted Section 15 (1), to say that 
the tenant can be directed to pay to the 
landlord or to deposit the money in court. 
The choice was obviously left with the 
tenant so as to enable him to pay with 
the greatest conver*-- -e. By compelling 
the tenant to come to the court, the couri 
is in fact making it highly inconvenient 
for a number of persons living through- 
out the Union Territory of Delhi to pay 
their landlords because of the distance 
and personal inconvenience involved in 
going to the Court monthly, to make the 
deposits. It is obvious that everybody 
in this Union Territory, does not live 
next to the Court, and it may be that a 
large number of persons have to cover a 
considerable distance, and incur a loss oi 
wages and time, just to.make a monthly 
deposit of rent which they can easily pay 
to the landlord by just handing over the 
money or by sending it by money-orders 
or cheques, which is much easier thar 
coming to the Court, to make an appli- 
cation, and then make a deposit in Trea- 
sury which may take a whole working 
day. The same problem also confront: 
landlords in withdrawing the deposits 
By compelling the tenant to make the de- 
posit only in court, the Controller is do- 
ing a considerable dis-service to the 
population of the Union Territory o: 
Delhi. 


6. In this case if the. order ha 
been to pay the landlord, or to make th 
deposit in Court, the effect of the stay o 
proceedings would not at all have affect 
ed the tenant’s obligation to pay the ren 
to the landlord because, in such a case 
he would not need an order of the Cour 
to make subsequent monthly payment: 
For these-several reasons, and on accoun 
of the nature of the order passed unde 
Section 15 (1), T think that it was legi 
timate for the Rent Control Tribunal t 
come to the conclusion that the respon 
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dents were in fact misled as to the effect 
of the stay order passed. 


7. Coming now to the question as 
to whether the delay in making the de- 
posit should lead to the striking out the 
defence, this depends on how the Court 
or Controller has to apply Section 15 (7) 
to the facts of the case. The Controller 
has the option to strike out the defence 
or not to strike out the defence depend- 
ing on how he views the action of the 
tenant, The Rent Control Tribunal has 
examined this question in detail. I ‘think 
I need not repeat what has been said 
elsewhere, that, what has to be seen is 
whether there was a wilful or contuma~ 
cious default in complying with the 
order directing payment of rent, The te- 
nant has obviously not deposited the rent 
for a considerable period and if the order 
of stay of proceedings does not operate as 
an order staying the . order under S. 15 
(1) then, this default is clearly wilful or 
contumacious, The delay is as long as 
three years. Very unusual circumstances 
must exist before it can be held that this 
was. a default other than wilful or con- 
tumacious. Even a misunderstanding of 
the law may not make this a pardonable 
mistake, hence ordinarily the defence 
should be struck out. Unfortunately this 
involves a decision of the further ques- 
tion as to whether the stay order actual- 
ly operates as a stay of the order under 


Section 15 (1) or not, I have already ex- 


pressed my doubts on the effect of the 
stay of proceedings, and I would not like 
to resolve those doubts because, I am 
satisfied that this is not a case which is 
likely to arise very often. I think, gene- 
rally when the stay order is passed, the 
Court should clarify its scope and hence, 
when the proceedings were stayed for 
five years or so, the court should have 
clarified whether the tenant was to con- 
tinue to deposit the rent or not during 
that period, In the circumstances and be- 
cause I am now proceeding to decide this 
case on the alternative point, I refrain 
from expressing my final view as to whe- 
ther the order under Section 15 (1) was 
stayed when the entire proceedings were 
stayed by the High Court’s order. 


8 I now come to the alternative 
reasoning which have prevailed with the 
Rent Control Tribunal. As-he says, this 
default took place prior to December, 
1967. An application was moved by the 
appellants in November, 1967 for striking 
out the defence of the respondents. There- 
after, the respondents deposited the ar- 
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rears of rent which were withdrawn by 
the appellants by meaus of a subsequent 
application some time in September, 
1968. The application for striking out the 
defence was apparently dismissed for non- 
prosecution. The present application, 
which was filed in 1970 was filed on - 
substantially the same grounds as be- 
fore, in fact all the defaults mentioned 
were before December, 1967. The learned 
counsel forthe appellants contends that as 
the proceedings were stayed upto 1970, 
the previous proceedings could not con- 
tinue and therefore, the previous applica 
tion was not pressed, I think this does 
not make any difference to the legal posi- 
tion. Once an application has been pre- 
sented claiming a relief and it is not 
pressed and is dismissed, a subsequent 
application is barred. This I take it, is 
the effect of Order 23 Rule 1 read with 
Section 141 of the Code of Civil Proce- 
dure. I would, therefore, agree with the 
Rent Control Tribunal that having taken 
advantage of the first application to the 
extent of obtaining the arrears of rent 
from the respondents and then having 
withdrawn that rent, the appellants can- 
not proceed to get the defence struck out 
on the very same ground by a subsequent 
application. Furthermore, since December, 
1967, the respondents have made subse- 
quent deposits, all of them in time, and 
they have continued to deposit the rent 
upto date.. Therefore, this does not seem 
to be a suitable case in which the defence 
should be struck out because of the very 
peculiar circumstances of the case, I 
would, therefore dismiss the appeal and 
leave the parties to bear their own costs. 
It is to be seen that this eviction petition 
has been pending fora very long time and, 
therefore, should be decided as soon as 
possible. Parties are directed to appear 
before the Rent Controller on 19th March, 
1978, 

Appeal dismissed. 
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cribe the parties and not denote their 
legal status — Relief of alimony being 
ancillary and incidental should be libe- 
rally construed — Relief held available 
even after the marriage is dissolved. 
(Interpretation of Statutes—Ancillary re- 
lief under statutes). 


Construing the Hindu Marriage Act 


as a whole and in a harmonious way and 


considering that the provision for alimony 
under Section 25 can be invoked either 
at or even after the passing of any order 
under the Act, the stated limitations sub- 
ject to which the relief may be granted 
should not be extended beyond the pro- 
vision so as to deny the relief in cases 
where under the main proceeding the 
marriage is annulled. The words “wife” 
and “husband” in Section 25 are used in 
a descriptive sense and not as indicating 
their legal status, which may have been 
determined by the court in the main pro- 
ceeding. Further, the relief under Sec- 
tion 25 being ancillary and consequential 
to the one in the main proceeding needs 
to be liberally construed. It is not the 
intention of the law that the party other- 
wise entitled to alimony should be de- 
prived of it and face misery of starva- 
tion merely because the marriage has 
been dissolved. AIR 1971 Punj 141 (FB), 
AIR 1968 Guj 150, AIR 1961 Guj 202, ATR 
1966 Guj 139, AIR 1941 Bom 17, AIR 
1973 Punj 44 and AIR 1972 Cal 4 Foll; 
AIR 1968 All 412 Dist, AIR 1966 Mad 394 


Obiter. (Para 13) 
Cases Referred : Chronological Paras 
AIR 1973 Punj 44 = 74 Pun LR 201 

9,.12 


AIR 1972 Cal 4 = 75 Cal WN 932 10 
AIR 1971 Punj 141 = 71 Pun LR 923 

ŒB) >- 9, 12 
AIR 1968 All 412 = 1968 Cri LJ 1636 11 
AIR 1968 Guj 150 = 8 Guj LR 888 8, 12 
AIR 1966 Guj 139 = (1965) 6 Guj LR 714 
i 8 


AIR 1966 Mad 394 = (1966) 1 Mad LJ 


529 li, 12 
AIR 1963 Guj 242 © (1963) 4 Guj LR 

943 8, 12 
AIR 1961 Guj 202 8 


AIR 1961 Punj 391 = ILR (1961) 2 Punj 
151 12 
AIR 1941 Bom 17 = 42 Bom LR 948 8 
S. D. Sharma, for Appellant; Gulshan 
Rai, for Respondents, 


JUDGMENT:— This first appeal 
from order under Section 28 of the Hindu 
Marriage Act, 1955 (hereinafter referred 
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to as the Act), has been filed by the hus- 
band against the order of the. Additional 
District Judge, dated 25th March, 1975, by 
which he has allowed to, the respondent 
wife a permanent alimony of Rs. 50/- per 
month with effect from 9th August, 1974 

under Section 25 of the Act. 
2. The facts leading to this appeal 


-are that the appellant and the respon- 


dent were married, according to the 
Hindu rites, The respondent wife filed an 
application for annulment of the said 
marriage on the ground that, the husband 
had been married to one Pushpa Sharma 
earlier in 1966 which marriage had been 
dissolved by a decree of divorce granted 
on 28th May, 1970 by Mr. K. S. Sidhu, 
then Additional District Judge, in Matri- 
monial Case No. 46 of 1970 and that the 
appellant contracted the marriage with 
the respondent within one year on 16th 
February, 1971 in contravention of the 
provisions of Section 15 of the Act which 
debarred him from marrying before the 
expiry of one year from the date of the 
decree of divorce. The main relief claim- 
ed by the respondent was annulment of 
the marriage on the aforesaid ground, but 
in the alternative, she claimed judicial 
separation on the ground of alleged cru- 
elty. The said petition was tried and has 
resulted in a decree of annulment of 
marriage passed by Mr, Jagdish Chandra, 
Additional District Judge, dated 9-8-1974 
(a certified copy of the said order 
has been placed on the file of the appeal 
before me but not on the original record) 
although there is no dispute between the 
parties with regard to the marriage be- 
tween the parties having been declared 
void ab initio by the said order of Mr. 
Jagdish Chandra. 

3. Thereafter on or abadi 18th 
November, 1974 the respondent wife 
moved an application in the court below 
for grant of permanent ‘alimony under 
Section 25 of the Act and she claimed 
alimony of Rs, 200/- per month. The peti- 
tion was contested and the main defence 
was that the respondent before me had 
ceased to be the wife after the passing of 
the decree for annulment of the marriage 
and as such had no locus standi to apply 
for, or obtain a permanent alimony. The 
other ground of defence was that the 
respondent was herself earning, This ap- 
plication was with the consent of the 
parties tried on affidavits. The court be- 
low repelled both the contentions of the 
appellant and came to the conclusion that 
the appellant was employed’as a steno-. 
grapher in the Central Water and Power 
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Commission and according to the salary 
certificate, his total remuneration was 
Rs, 493.40 p.m. out of which the Provi- 
dent Fund deduction, compulsory addi- 
tional D.A. and C.G.H.S. were allowed 
to be deducted, while the instalments of 
plot and bus fares were not allowed and 
thus. his net income was determined at 
Rs. 425.90 p.m. The parties did not have 
any child, but the appellant was held 
entitled to maintain his aged mother. The 
allegation: of the appellant that the res- 
pondent was employed was rejected in 
view of the affidavit of the respondent as 
well as her statement recorded in the 
court and finally the court observed that 
she had a potentiality to earn, Under the 
circumstances, the court granted an ali- 
mony of Rs. 50/- per month to the wife 
with effect from 9th August, 1974. It may 
be noticed that the decree of the court 
dated 9th August, 1974 by which the 
marriage between the parties has been 
annulled has not been challenged by any 
appeal, nor in the appeal before me and 
the same has become final and binding. 


4. The attack of the learned coun- 
sel for the appellant is confined to the 
order granting alimony, It must be said 
to the credit of the learned counsel for 
the appellant that he has very fairly not 
challenged: the quantum of maintenance, 
nor has the respondent filed any cross- 
objection or cross appeal against the 
same, Though the amount appears to me 
to be small and only symbolic, still both 
the parties are apparently satisfied with 
the quantum for the present. 


5. Mr. Sharma, learned counsel for 
the appellant has attacked the impugned 
order only on the ground that the appel- 
lant is not. liable to pay any amount of 
maintenance to the respondent in a peti~ 
tion under Section 25 of the Act (since 
the marriage had been annulled by a 
decree and she was nọ longer the legal 
wife within the meaning of Sction 25 of 
the Act) and secondly, her conduct dis- 
entitled her to the grant of any main- 
tenance, 


6. Section 25 (1) of the Act reads 
as follows: 

“Any court exercising jurisdiction 
under this Act may, at the time of pass- 
ing any decree or at any time subsequent 
thereto, on application made to it for the 
purpose by either the wife or the hus- 
band, as the case may be, order that the 
respondent shall, while the applicant 
-remains unmarried, pay to the applicant 
for her or his maintenance or support 
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such gross sum or ‘such monthly or perio- 
dical sum for a term not exceeding the 
life of the applicant as, having regard to 
the respondent’s own income and other 
property, if any, the income and other 
property of the applicant and the conduct 
of the parties, it may be secured, if 
necessary, by a charge on the immovable 
property of the respondent.” 

7.: On its construction the argument 
advanced before me is that after the pass- 
ing of the decree annulling the marriage, 
the parties did not remain as husband 
and wife and as such did not answer the 
description of the wife occurring in Sec- 


tion 25 of the Act and, therefore the res~ 


pondent did not have . a locus standi to 
move the petition, 


8 The statutory provision has been 
construed in a number of authorities, I 
would first refer to a decision of the 
High Court of Gujarat in Patel Dharam- 
shi Premji v. Bai Sakar Kanji, AIR 1968 
Guj 150, where F; N., Bhagwati, J. (as his 
Lordship then was), speaking for the 
Division Bench observed: 


“All that the sub-section (1) of Sec- 

tion 25 requires is that an application 
must be made bythe wife or the husband 
who is a party to the main proceeding, if 
she or he wants the incidental relief of 
permanent alimony, and such an applica- 
tion may be made in the main proceed- 
ing either before, or at the time of pass- 
ing of such decree. The relief of perma- 
nent alimony being an incidental relief, 
it should not be a matter of any conse~ 
quence whether the application for it is 
made prior to the passing of the decree 
or subsequent to it, As a matter of fact, 
the relief of permanent alimony being a 
relief incidental to the granting of the 
substantive relief, it would be more con- 
sonant with reason that an application 
for such incidental relief should be main- 
tainable after” the passing of a decree 
granting the substantive relief.” 
In this decision, their Lordships overruled 
an earlier decision of the said court which 
had been reported às Gunvantray v. Bai 
Prabha, AIR 1963 Guj 242, and they re- 
ferred with approval to Hiralal v. Lila- 
vati, ATR 1961 Guj 202, and Umiyaben v, 
Ambalal, AIR 1966 Guj 139, and J. G. 
Khambatta v. M, C. Khambatta, AIR 1941 
Bom 17. 

9. The High Court of Punjab & 
Haryana has dealt with the point in a 
Full Bench decision in Durga Das v. 
Smt. Tara Rani, AIR 1971 Punj 141. The 
court observed that an alimony applica+ 
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tion under Section 25 (1) of the Act could 
be made after grant of a divorce decree; 
when the language of Section 25 (3) was 
taken along with Section 25 (1), the sta- 
tute had described the parties to the pro- 
seedings under the Act as husband and 
wife and not only for the stage before or 
at the time of passing of a decree under 
‘he Act but for the purpose of the grant 
of permanent alimony even after that. 
The court further observed that proceed- 
ngs for grant of permanent alimony were 
neidental to the main proceedings and 
his lent support to its approach, and 
cherefore, the application under S. 25 
was maintainable even after the granting 


xf a decree of divorce and the Full 
Bench referred to the decision of 
the High Court of Gujarat re- 


ferred to above. The matter also came 
1p for consideration before a single Judge 
of the High Court of Punjab and Haryana 
in Dayal Singh v. Bhajan Kaur, AIR 1973 
Punj 44. The learned Judge observed 
that Section 25 had to be liberally con- 
strued and even if the marriage was 
void ipso jure, as the lady had been made 
to go through a mock marriage and to 
lose her maidenhood under the belief 
brought out by false pretences that she 
was a lawfully wedded wife, she should 
be treated as a wife for the purpose of 
making an application under Section 25 
of the Act. 


10. The same view has been taken 
by the High Court of Calcutta in Sisir 
Kumar v, Smt. Sabita Rani Mandal, AIR 
1972 Cal 4, The learned Judge deciding 
the case observed . that words “the wife 
or the husband” in Section 25 had been 
used as convenient terms to refer to the 
parties to a marriage whether or not the 
marriage was valid or subsisting, just as 
the word ‘marriage’ had been used in the 
Act to include a purported marriage 
which was void ab initio; thus, a wifé 
who got a decree of nullity is entitled to 
get maintenance subsequent to the decree 
of nullity of marriage. 


11. On the other hand the counsel 
for the appellant has relied upon Nau- 
rang Singh v. Smt. Sapla Devi, ATR 1968 
All 412, and A. P. K. Narayanaswami 
Reddiar ‘v. Padamanbhan, AIR 1966 Mad 
394, In AIR 1968 All 412 (supra) the 
court was dealing with a case where the 
wife had claimed maintenance under Sec- 
tion 488. of the Criminal Procedure Code 
and the applicant was the second wife, 
who had married during the life time of 
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the first wife of her spouse which was 
legally void. The court found that such 
a marriage was void and, therefore, she 
was not entitled to the maintenance. The | 
facts of that case are entirely different. 
The court did not take into consideration 
the provisions of Section 25 of the Act, 
which confer power on the court to grani 
permanent alimony in or after the pro- 
ceedings under the Act. The authority, 
> my opinion, does not help the appel- 
ant. 


12. In A. P. K. Narayanaswami’s 
case, (AIR 1966 Mad 394) (supra) the ob- 
servations of the Division Bench of the 
High Court of Madras may be read with 
interest: 


“Section 25 cannot be construed in 
such a manner as to hold that notwith- 
standing the nullity of the marriage, the 
wife retains her status for purposes of 
applying for alimony and maintenance, 
The proper construction of Section 25 
would be that where a marriage is ad- 
mittedly a nullity, the section will have 
no application. But where the question 
of nullity is in issue and is contentious, 
the court has to proceed on the assump- 
tion until the contrary is proved, that 
the applicant is the wife. It is in that 
sense that Section 25 should be apprecia- 
ted.” 


But the aforesaid observations are 
obviously obiter dicta, as is also 
mentioned in the head-note of the 
report, In this decision their Lordships 
relied on Gunvantray’s case, (AIR 1963 
Guj 242) (supra), a decision which was 
overruled by the Division Bench of the 
same High Court in Patel Dharamshi’s 
ease, (AIR 1968 Guj 150) (supra). In the 
Madras decision, their Lordships also dis- 
tinguished Jal Kaur v. Pala Singh, AIR 
1961 Punj 391, an authority which found 
favour with the Full Bench of the Pun- 
jab & Haryana High Court in Durga 
Das’s case. In Dayal Singh’s case (AIR 
1973 Punj 44), the learned single Judge 
considered the said authority of the High 
Court of Madras and has given good rea- 
sons for not following the same. I am of 
the opinion that the law has beer cor- 
rectly laid down by the High Court of 
Punjab & Haryana in Durga Das v. Smt. 
Tara “Rani, ATR 1971 Punj 141 (FB), -and 
Dayal Singh v. Bhajan Kaur, as well as 
by the High Court of Gujarat in Patel 
Dharamshi Premji v. Bai Sakar Kanji, 
AIR 1968 Guj 150, and with respect ] 
agree with this view. 


a28 Delhi ([Prs. 13-17] 


138. My conclusion is’ this: The Act 
has to be read as a whole and in a har- 
monious way. The provision of Section 25 
empowers the court to exercise jurisdic- 
tion under the Act to grant permanent 
alimony at the passing of the decree or 
at any time subsequent thereto, The 
decree would embrace within it all the 
decrees that are passed under the 
Act and no exception has been made 
out in respect of the decrees of any 
particular kind, not even decrees annuli- 
ing the marriage. The expression “wife or 
the husband” has indeed been used in a 
descriptive sense convenient to describe 
the party, Since it applies to proceedings 
subsequent to the passing of the decree 
as well, the expression does not have a 
reference to the legal status of the appli- 
‘cant or the respondent, which may have 
‘been determined by the court in main 
proceedings under the Act. I am also of 
the view that the provisions of Sec. 25 
are ancillary to the main proceedings 
under the Act and must be liberally con- 
strued and the limitations upon tl.- exer- 
cise of power are contained: in the provi- 
sion itself and need not be discovered 
outside the Act. This is clarified by the 
provisions contained in sub-section (3) 
of Section 25 of the Act, where the cir- 
cumstances in which the alimony .is like- 
ly to be withdrawn are specified. In my 
opinion, there is no scope for enlarging 
the circumstances when alimony may not 
be granted and I have no doubt that the 
benefit of the provision is not to be de- 
nied to the parties who have suffered the 
misfortune to have their marriage dis- 
solved by the decree of the court, mere- 
ly on account of the passing of the 
decree, if they are otherwise entitled to 
the maintenance and it was certainly not 
the intention of law that the parties to 
the dissolved marriage must suffer fur- 
ther misery of starvatior. without grant 
of alimony. Passing of the decree of an- 
oulment of marriage, therefore, does not 
debar the court from granting alimony 
to the parties, who be otherwise entitled 
|to it. As a result, I find that the court 
below was right in rejecting the objec- 
tion of the appellant and the first con- 
tention of the counsel for the appellant 
fails, 


14. The next contention of the 
counsel with regard to conduct has no 
substance. The conduct that the appellant 
attributed to the respondent is marrying 
the appellant’ before the expiry of one 
year since the dissolution of the first 
marriage, but it is the appellant who waa 
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a party to the previous proceedings and 
who was a party to the marriage with 
the respondent. Hardly any blame can 
be laid at the door of the respondent on 
that account. The contention of the coun~ 
sel that the respondent knew about it 
and pressed the appellant into an unlaw- 
ful marriage, is wholly incredible and is 
rejected, At all events, even if that be 
true, it will not disentitle the respondent 
to obtain the amount of maintenance 
granted by the court, 


15. Myr. Sharma for the appellant 
lastly contended that the respondent is 
already earning and so she is not entitl- 
ed to the grant of maintenance, This is a 
question of fact which has been decided 
by the court below against the appellant 
and there is no material placed on the 
record to show that the decision of the 
court on the point is in any way errone- 
ous, Further I wish to point out that the 
quantum of Rs, 50/- per month awarded 
is very small and to my mind only sym- 
bolic. At the present time nobody can 
he expected to live and make his or her 
two ends meet on this paltry sum. The 
court below awarded the amount in view 
of “potentiality of the respondent to 
earn” and so she was indeed expected to 
earn and maintain herself, if she were 
not to be left to starve to death. The 
appellant can, therefore, not derive any 
advantage from the alleged earning of 
the respondent after he has had the ali- 
mony fixed at a low figure. The finding 
of the court below is affirmed and the 
contention of the appellant is rejected. 


16. If there be any change in the 
circumstances within the meaning of sub-~ 
section (2) of Section 25 of the Act, which 
entitles any party to have the variation 
or modification of the impugned order, 
the parties are free to’ pursue such reme- 
dies as they may be advised to adopt ac- 
cording to law. 3 
dis- 


17. The appeal is, therefore, 


missed with costs, 


Appeal dismissed. 
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Prahlad Dass, Appellant v. Bhagirath 
Lal, Respondent, 

S. A.O. No. 284 of 1972, D/- 24-2-1976.* 

(A) Civil P.C. (1908), Or. 42 R, 1 (as 
amended by the High Court of Punjab)— 
Second appeal to High Court against 
decree or order — Copy of impugned 
order or decree to be filed with Memo- 
randum of Appeal. 

Since a second appeal to the High 
Court either against an order or decree 
has got to be presented along with certi- 
fied copy of the impugned order or 
decree, the appeal filed without it in the 
first instance would be deemed presented 
only on the date the certified copy was 
furnished subsequently. (Para 4) 


(B) Limitation Act (1963), S. 5 — 
Time taken in obtaining certified copy of 
the impugned order excluded, eight 
days delay in filing the appeal, held, was 
not inordinate — Delay condoned. 

(Para 5) 


(C) Delhi Rent Control Act (59 of 
1958), Ss. 14 (2) and 15 (6) — On facts 
held that the tenant who had had 
the benefit of S. 14 (2) once could no 
more claim the protection. 


Prior to the present petition for evi- 
ction of the tenant on the ground of non- 
payment of rent under Cl, (a) of the pro- 
viso to S. 14 (1) the landlord had filed 
one on the said ground and on the addi- 
tional grounds of misuser and substan- 
tial damage under clauses (c) and (j) of 
that Proviso. As regards the ground of 
non-payment of rent the judge passed an 
order under Section 15 (1) directing the’ 
tenant to pay arrears of rent within one 
month and continue to pay future rent in 
accordance with law. The tenant deposi- 
ted the arrears in time and service of 
notice having been admitted by the te- 
nant the judge ordered costs to be paid 
by him to the landlord under S. 15 (6). 
The court, in view of certain formal de- 
fects as regards the other grounds, per- 
mitted the landlord to withdraw the peti- 
tion with liberty to file a fresh one on 
the same cause of action. The tenant 
again committing default in payment of 
rent for three consecutive months, held, 
was not entitled to the benefit under Sec- 
tion 14 (2). The contention that the ear- 


*(From order of Gian Chand Jain, Rent 
Control Tribunal, Delhi, D/- 20-9-1972.). 
er 
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lier petition was withdrawn and that 
therefore this was the first default was 
rejected, The court in the earlier petition 
gave the benefit to the tenant and the 
matter became conclusive with the pass- 
ing of the order under Section 15 and 
costs under sub-section (6). What was 
withdrawn was the claim on grounds 
based-on misuser and substantial damage. 
1972 Ren CJ 712 (Delhi) Dist. d 
(Paras T to 9) 
(D) Civil P. C. (1908), O. 23, R. 1 — 
Provision applies to proceedings under 
the Delhi Rent Control Act. (Delhi Rent 
Control Act (59 of 1958), S. 1). AIR 1975 
SC 2130 Foll, 
(Para 8) 
(E) Civil P. C. (1908), 0. 23, R, 1— 
“Claim” means relief as also grounds to 
obtain the relief, Withdrawal of some 
grounds would not amount to withdrawal 
of the cause in its entirety. (Delhi Rent 
Control Act (59 of 1958), S, 14 (1) Pro- 
viso), (Para 8) 
Cases Referred : Chronological Paras 
AIR 1975 SC 2130 1975 UJ (SC) 936 8 
1972 Ren CJ 712 1971 Ren CR 783 
(Delhi) 6 
Uma Dutta with T. C. Sharma, for 
Appellant; R. P. Bansal, for Respondent. 


JUDGMENT.—. This second appeal 
under Section 39 of the Delhi Rent Con- 
trol Act, 59 of 1958, (hereinafter referred 
to as ‘the Act’ has been filed by the te- 
nant against the appellate order of the 
Rent Control Tribunal dated 20th Septem- 
ber, 1972, by which it has dismissed the 
appeal and affirmed the order of the 
Controller, dated 31st January, 1972, 
finally ordering eviction of the appellant 
on the ground of non-payment of rent 
and it treated it a case of second default 
and so the benefit of Section 14 (2) could 
not be afforded to the appellant, 


~ 2 The appeal in this court was 
filed on 10th October, 1972 accompanied 
by a certified copy of the appellate judg- 
ment, but with a plain copy of the order 
of the Controller and without certified 
copy of the same, The appeal was ac- 
companied by an application for exemp- 
tion from filing the certified copy of the 
same and the exemption was granted 
subject to the plea of limitation, The cer- 
tified copy has finally been filed in this 
court on 4th July, 1973 while this. court 
was on vacation from 25th May, to Tth 
July, 1973., In these circumstances, the 
respondent has contended that the ap- 
peal as filed was incompetent unless it 
was accompanied by the certified copy of 
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the order of the court of first instance 
and the appeal be deemed to have been 
filed on the day the said certified copy 
had been filed and so it was barred by 
time. 


3. The appellant has filed an ap- 
plication (CM 298 of 1976) on 20th Fe- 
bruary, 1976 for condonation of delay 
under Section 5 of the Limitation Act. 
The main ground alleged for condonation 
of delay is that the certified copy of the 
order of the Controller had been applied 
for on 9th October, 1972 as is apparent 
from the annexure filed along with the 
application, but the application was re- 
turned on 22nd May, 1973 on the ground 
that the copy could not be prepared since 
the file had been transmitted to the High 
Court, The appellant thereupon filed an 
application in the registry of this court for 
supply of the certified copy on 30th May, 
1973, which was ready on 7th June, 1973 
during the vacation of the court and the 
same was eventually filed on 4th July, 
1973 as mentioned above. The appellant 
contends that the time from 9th October, 
1972 up to Tth June, 1973 should be trea- 
ted as time requisite in obtaining the 
certified copy of the order of the first 
court. The respondent has filed a reply 
to the application in which the dates 
mentioned above are not denied, but it 
is contended that there is no sufficient 
ground for condonation of delay. 


4. There is no doubt that in the 
second appeal in this court, whether 
against a decree or against an order, in 
view of Order 42 Rule 1 of the Code of 
Civil Procedure, as amended by the High 
Court of Punjab which has been con- 
tinued in this court, the certified copy 
of the first court must accompany the 
memorandum of appeal along with the 
order of the lower appellate court under 
challenge. The appeal, therefore, would 
be deemed to be filed only on the date 
when the certified copy had been filed; 
otherwise the appeal would be incompe~ 
tent. It is true that the exemption for 
filing the same was granted on the date 
the appeal was admitted, but the exemp~ 
tion was subject to the plea of limitation 
and so the appellant cannot take advan- 
tage of the order granting exemption. 


5. On the material placed on re~- 
cord, I am satisfied that the appellant 
applied to the copying agency for supply 
of certified copy of the order of the Con- 
troller on 9-10-1972 which was well 
within time for filing the appeal against 
the order of the Rent Control Tribunal 
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and the same was returned on 22nd May, 
1973 and the appellant thereafter filed an 
application for copy on 30th May, 1973. 
In this way the delay that can be said 
to be on the part of the appellant con- 
sists of only eight days. This, in the cir- 
cumstances of the case, cannot be con- 
sidered to be a very inordinate delay., 
The copy was ready on 7th June and the 
appellant was indeed entitled to file it on! 
the reopening of the court on 7th July,| 
1973, and he did it on 4th July, 1973. In! 
my opinion, there is no gross negligence 
on the part of the appellant in filing the 
certified copy of the order and sufficient 
ground has been made out for condona- 
tion of delay. As a result, I allow the 
application and condone the delay in fil- 
ing the appeal. Costs of this application 
will be costs in the appeal. 

6. Coming to the. merits of the 
ease, Mr. Uma Dutta, learned counsel for 
the appellant, has. contended that the 
finding of the Tribunal that the appel- 
lant had obtained the benefit of Sec, 14 
(2) of the Act earlier is contrary to law 
and is not sustainable. The material facts 
of the case are that the appellant. is a 
fenant in respect. of some premises in 
Shahdara. The tenancy commenced on Ist 
October, 1958 and the rate of rent was 
Rs, 40/- per month. The appellant tenant 
defaulted in payment of rent and conse- 


. quently the respondent instituted a peti- 


tion for his eviction on the ground, inter 
alia, of non-payment of rent being the 
ground mentioned in clause (a) of the 
proviso to sub-section (1) of Section 14 
of the Act, along with grounds of mis~ 
user and substantial damage mentioned 
in clauses (c) and (j) of the aforesaid 
proviso, The eviction petition was num~ 
bered as 291 of 1960, and Mr. O, P. Garg, 
then Controller, passed an order under 
Section 15 (1) of the Act on 24th August, 
1960 directing the tenant to pay arrears 
of rent within one month and continue 
to pay future rent in accordance with the 
provisions of law. He then posted the 
petition for recording of evidence. It ap~ 
pears to me.that the copy of the order 
under Section 15 (1) of the Act has not 
been filed on the record of the court be~ 
low, but this fact has not been denied. If 
also stands established by the subsequent 
order of Mr. O. P, Garg dated 26th Sept- 
ember, 1960 (certified copy of which 
is Ex. A2). Almost whole of the said 
order is reproduced in the order of the 
, Tribunal, the material portion of which 
is to the effect that in the.: above said 
eviction petition the tenant had, in com< 
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pliance with the order dated 24th August, 
1960 passed under Section 15 of the Act, 
duly deposited arrears of rent and thus 
the tenant became entitled to the bene~ 
fit of Section 14 (2) of the Act. As re- 
gards the question of costs under S. 15 
(6) of the Act the tenant admitted ser- 
vice of the notice, and stated that he sent 
fwo money orders; but they were not 
tender of the amount due to the land- 
lord. Therefore, the Controller award- 
ed Rs. 13/- as costs to the landlord against 
the tenant. This part of the order has 
been construed by the Rent Control Tri- 
bunal below as the first benefit within 
the meaning of Section 14 (2) of the Act. 
There is no doubt that the tenant had 
escaped eviction by deposit of the rent in 
pursuance of an order passed under Sec- 
tion 15 of the Act. ‘This certainly con- 
stitutes a benefit under Section 14 (2) of 
the Act. If this was so, the proviso to 
sub-section (2) is attracted. 

It reads as follows: 


“Provided that no tenant shall be en- 
titled to the benefit under this sub-sec- 
tion if, having obtained such benefit once 
in respect of any premises, he again 
makes a default in the payment of rent 
of those premises for three consecutive 
months,” l 


There is no doubt that the appellant te- 
nant bas made default for three consecu~ 
itive months subsequent to the order in 
the previous proceedings and the rent 
from Ist September, 1965 up to 3ist 
March, 1968 was admittedly due on the 
date of the petition for eviction. Mr. Uma 
Dutta, counsel for the appellant, has con~ 
tended that Ex. A2 cannot be deemed te 
be a benefit given to the appellant tenant. 
He relies upon a decision of my learned 
brother, D. K, Kapur J., in Rama Gupta 
v. Rai Singh Kain, 1072 Ren Cy 712 
(Delhi), and contends that a perusal of 
the order (Ex. A2) shows thus: 

“The respondent’s (tenant's) learned 

lawyer has conceded vide his statement 
that he has no objection to the permis~ 
sion being granted to the petitioner to 
withdraw the present petition with liber- 
ty to sue afresh on the same cause of ac- 
tion.” 
Mr. Uma Dutta submits that the respon- 
dent had really withdrawn the petition 
and so has brought the case within the 
rule of law laid down in Rama Gupta’s 
case, 


7. I am unable to agree with this 


submission. In Ex..A2, after disposing of 
the grounds of eviction as non-payment 
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of rent and referring to Section 15 (6) 
of the Act, the Controller proceeded to 
observe that the landlord had pleaded 
substantial damage to the suit premises 
and misuser by the tenant. He, however, 
found that the petition suffered from for- 
mal defects as all the ingredients of Sec- 
tion 14 (5) and Section 14 (10) of the Act 
had not been satisfied. Under these cir- 
cumstances he allowed the landlord to 
withdraw the petition with liberty to file 
iton the same cause of action. The cause 
of action, in so far as non-payment of 
rent for that period is concerned. on 
which eviction had been sought under 
clause (a) had existed and had _ culmina- 
ted in the order that had been passed 
under Section 15 (6) of the Act dismissing 
the petition on deposit of arrears of rent 
made in compliance with an order under 
Section 15 of the Act, That cause of ac- 
tion did not survive and the tenor of the 
order shows that neither parties have 
alleged the petition to be withdrawn in 
so far as the eviction on the ground of 
non-payment of rent is concerned and 
this matter has finally been concluded by 
the order dismissing the petition with 
costs. What the landlord had been allow- 
ed to agitate in another proceedings and 
in respect of which the necessary ingre- 
dients had not been satisfied for want of 
which the petition was likely to fail on 
account of formal defect was eviction 
sought on the ground of substantial da- 
mage and misuser of the premises being 
clauses (j) and (c) of Section 14 (1) of the 
Act. It is in respect of these causes of 
action that liberty had been given to the 
respondent landlord to sue afresh on the 
same cause of action. The petition that 
was allowed to be withdrawn was in res~ 
pect of the surviving petition on the sama 
ground and not the whole of the petition 
which had really been disposed of by 
the said order. 


8 Mr. Dutta has strenuously argu-' 
ed that Order 23 Rule 1 of the Code of 
Civil Procedure allows the plaintiff to 
withdraw his suit or abandon part of his 
claim, This provision, undoubtedly ap- 
plies to the proceedings before the Con- 
troller under the Act. If there were any 
doubt relating to it, reference may be 
made to a judgment of the Supreme 
Court in Roshan Lal v. Madan Lal, AIR 
1975 SC 2130. The claim of the respon~ 
dent landlord in the eviction petition was 
the relief of eviction on the grounds men- 
tioned in clauses (a), (c) and (j) of the 
relevant proviso. It was certainly open 
to the landlord to abandon any of the 
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grounds of eviction and that would cer- 
tainly be a part of his claim. It is diffi- 
cult to accept the submission that tha 
word ‘claim’ is confined only to relief and 
not to any grounds of obtaining the relief. 
I am, therefore, unable to accept the 
submission that by abandoning or with- 
drawing the claim for eviction on the 
grounds mentioned in clauses (c) and (j), 
the respondent landlord should be deem- 
ed to have withdrawn the whole of the 
petition including the grounds of eviction 
mentioned in clause (a) thereof, As ob- 
served above, so far as the petition for 
eviction on the ground of non-payment 
of rent mentioned in clause (a) is con- 
cerned, the same has been disposed of as 
prescribed by Section 15 of the Act, in 
particular Section 15 (6) and Section 14 
(2) of the Act and there was no question 
of withdrawing the same. I, therefore, 
hold that the respondent had not with- 
drawn his petition for eviction on the 
‘jpround of non-payment of rent men- 
tioned in clause (a) and the same had 
been finally decided by the Controller 
by Ex. A2. The contention of the learned 
counsel, therefore, fails and I agree with 
the Tribunal below that decision in Rama 
Gupta’s case has no application to the 
facts of this case. 





9. Even otherwise, a reference to 
Rama Gupta’s case would make it clear 
that in paragraph 4 of the judgment, his 
Lordship has proceeded to observe as fol- 
lows: i 


“As far as the claim based on non- 
payment of rent was concerned, it could 
fail either because there was no valid 
notice of demand under Section 14 (1) (a) 
of the Act or it could fail under S. 14 (2) 
by reason of the tenant making a depo- 
sit. Ig the case had been decided on 
merits then the tenants claim that the 
standard rent was Rs. 14/- would have 
been gone into and a decision would have 
been arrived at to determine whether 
there had been any default in the pay- 
ment of rent, The landlord, however, took 
the simplest way out of this situation by 
withdrawing the rent deposited in tha 
court and also by withdrawing the eject- 
ment petition. I; is impossible to come 
to the conclusion that the tenant got a 
benefit under Section 14 (2) when the 


case was withdrawn. The previous eject- 


ment petition was not dismissed on the 
ground that the tenant had made a dex 
posit, but on the ground that the land- 
lord withdrew the ejectment petition. 
This voluntary act of the landlord cannot 


ra 


Om Oil & Oilseeds Exchange Ltd. v. Union of India 


ATR. 


be said to be a benefit to the tenant 
under Section 14 (2) of the Act.” ; 
The learned Judge has noticed that there 
was some decision of this court which 
had taken contrary view and reference 
has been made. to a larger Bench for re~- 
conciling the: views of this court, But, I 
would not enter into this controversy for 
the moment. Suffice it to say that in this 
case the learned Judge found as a fact 
that the previous eviction petition had 
not been dismissed on the ground that 
the tenant had made deposit, but on the 
ground that the landlord had withdrawn 
the case, This observation would take the 
facts of the present case out of the rule 
of law laid down by his Lordship. In the 
instant case reference may again be made 
to Ex. A2, where the -Controller had 
clearly stated that the tenant had com- 
plied with the order to deposit arrears 
of rent and had become entitled to the 
benefit under Section 14 (2) of the Act 
and the petition for eviction was dis- 
missed under Section 15 (6) of the Act. 
The petition for eviction in the instant 
case had by Ex. A2 not been dismissed 
on the ground of withdrawal by the 
landlord as had been contended in Rama 
Gupta’s case, but it had been dismissed 
on the ground that the tenant had de- 
posited the rent in compliance with the 
order, which as noticed- above would 
clearly distinguish the instant case from 
the rule of law laid down in the said 
case, 


10. I have, therefore, no hesitation 
in endorsing the finding of the Tribunal! 
below and find there is no merit in the 
appeal and the same is accordingly dis- 
missed. In the circumstances of the case, 
the, parties are left to bear their respec~ 
tive costs. 

Appeal dismissed, 
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Limited, Delhi, Petitioner v. 
India and others, Respondents. 

Civil Writs Nos. 156, 167, 169, 171, 217, 
284, 296, 297, 465, 521, 522, 304, 808, 974 
to 978 of 1976, D/. 19-1-1977. 

(A) Constitution of India, Art, 226 — 
Availability of alternative remedy by 
way of Arbitration under S. 7-B of the 
Telegraph Act — It is one of the matters 
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to be considered while exercising juris- 
liction under Art. 226 — (Telegraph Act 
(1885), S. 7-B). 

Where S, 7-B of the Telegraph Act 
provided for arbitration of disputes be- 
tween the subscriber of telephone and 
the authorities and the provision consti 
tuted an alternative remedy to a sub- 
scriber. Held: the existence of such a re- 
medy was one of the matters to be con- 
sidered by High Court while exercising 
its jurisdiction under Art. 226 of the 
Constitution of India. The remedy could 
not, however, be said to be either effica~ 
cious or appropriate in the peculiar cir- 
cumstances of this case. The dispute be- 
tween the parties was not an ordinary 
dispute that would arise between a sub- 
scriber and the authorities but was a dis- 
pute with regard to the competence of 
the authorities to invoke a certain Rule 
for the purpose of effecting disconnec- 
tion of the telephones, ' (Para 4) 


(B) Constitution of India, Art. 226 — 
Rule of law — Scope and ambit of — 
Executive action, if can be challenged as 
arbitrary during emergency and suspen- 
ïon of fundamental rights. 


Rule of Law has a built-in safeguard 
against arbitrary action. Arbitrary action 
is a complete antithesis of the Rule of 
Law, Justiciability of arbitrary execu- 
ive action is, therefore, an essential 
zart of the concépt of Rule of Law, Rule 
of law, however, is much wider in its 
cope and ambit than the fundamental 
rights. The declaration of emergency. 
he consequential suspension of the fun- 
lamental rights and the recent constitu- 
ional changes in their wake have, to an 
xxtent, abridged the Rule of law but all 
hese do not add up to an abrogation 
£ it. Therefore, an arbitrary executive 
iction, which does not have the cloak of 
onstitutional or statutory protection, by 
tirtue of the constitutional and statutory 
wovisions, still remains fully justiciable 
n spite of the continuance of the emer~ 
fency and the suspension of the funda- 
nental rights. Arbitrary executive action 


nust stand on its own legs and must be - 


ested at the touch stone of the Rule of 
„aw except to the extent it has been 
aken out of the area of judicial review. 

(Paras 10, 11) 
Arbitrary executive action is justici~ 
ible independently of any of the funda- 
nental rights because of the concept of 
he Rule of Law that every executive 
iction must have legal sanction behind 
t, (Para 11) 
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(C) Constitution of India, Art. 226 — 
Delay — Petition filed after lapse of al- 
most four years — Delay, if fatat — Each 
case to be decided on its own merits — 
Petitioners’ claim became stale — Relief 
to be granted —- (Telegraph Rules (1951), 
R. 422). 

Although the Court would not ordina- 
rily entertain a stale claim. there is no 
hard or fast rule as to the circumstances 
in which a belated claim would not be 
allowed to be made in proceedings under 
Art, 226, and each case has to be decid- 
ed on its own merits, Delay in. proceed- 
ings under Art, 226 ‘is mot necessarily 
fatal to a claim but is a matter that 
would be taken into account in modulat- 
ing relief, particularly where the delay 
involves either the right of a third party 
or events have intervened which would 
otherwise not justify the grant of whole 
or part of any relief. (Para 7) 


Where, in pursuance of two orders 
passed in November/December, 1972 by 
the General Manager, Delhi Telephones, 
under Rule 422 of the Telegraph Rules, 
1951, various telephones were discon- 
nected and at the instance of some of the 
subscribers the order were ultimately 
quashed by Supreme Court in December, 


1975 and the telephones of the peti- 
tioners who were not parties to those 
proceedings were not given connections 


and they filed the present writ petitions 
in February, 1976. 


Held: Having regard to the fact that 
the proceedings in relation to the orders 
have been pending. at the instance ‘of 
some of the aggrieved persons, til] the 
decision of the Supreme Court in De- 
cember 1975, and the proceedings involv- 
ed the validity of common orders, it 
could not ibe said that the claim of the 
petitioners was belated so as to justify 
the dismissal of the writ petitions with- 
out reference to the merits, particularly 
where the common orders, affecting the 
petitioners, as indeed, the others, who 
were party to the earlier proceedings, 
had been quashed by the Supreme Court. 
Ordinarily where the foundation of ac- 
tion had ceased to exist High Court 
would have acted in aid of the decision 
of the Supreme Court and extended the 
benefit to the petitioners consistent with 
the aforesaid decision not ‘because the 
relief sought by the petitioners would be 
tantamount to implementation of the 
decision of the Supreme Court but þe- 
cause grant of such a relief to the peti- 
tioners in identical circumstances would 
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have been consistent with the decision of 
the Supreme Court. No doubt, the claim 
made by the petitioners certainly became 
stale because during the long period of 
almost 4 years the petitioners never rais- 
ed it with the authorities with the result 
that the telephone connections, now 
sought to be restored. might have been 
allotted to other persons in need of the 
same, The petitioners could not altoge- 
ther disown respensibility for the pre- 
sent state of affairs. It was, therefore, 
difficult to ignore the supervening cir- 
cumstances in awarding relief to the 
petitioners, i 

Having regard to all these cireum- 
stances, the High Court quashed im- 
pugned orders and directed restoration 
of connections to petitioners, if these 
cennections were not allotted to others, 
but if they were allotted, to give fresh 
connections on priority basis, (Para 12) 
Cases Referred: Chronological Paras 


AIR 1976 SC 789: (1976) 2 SCR 1060 2 
AIR 1976 SC 1207: 1976 Cri LJ 945 8 

Madan Bhatia and M. Dayal, for Peti- 
tioner; Mrs, S. Pappu, Sr. Advocate with 


C. K. Mahajan and B. T. Singh, for 
Respondents. ' 
ORDER:— These petitions under Art. 


226 of the Constitution of India by the 
subscribers of a number of telephone 
connections, inter alia, raise questions as 
to whether the petitions are maintain- 
able during the continuance of the emer- 
gency, and, if so, whether the petitions 
are belated and, therefore, disentitle the 
petitioners to the relief to which they 
are otherwise entitled by virtue of the 
decision cn the merits of the contro- 
versy ‘by the Supreme Court. 

2. The petitions were filed in the 
following circumstances. By an order 
made by the Administrator of Delhi on 
November 27, 1972 under S 5 of the 
Indian Telegraph Act, 1885 (for short, 
the Act) the Superintendent of Police 
was authorised to take temporary pos- 
session of certain specified telephones in- 
stalled in the various rooms and cabins 
of the building known as Coronation 
Hotel, Fatehpuri, Delhi. The order was 
said to be sequel to the satisfaction: of 
the Administrator that illegal forward 
trading in agricultural commodity was 
going on on a large scale, through the 
instrumentality of these telephones, 
which was adversely affecting the price 
of goods, considered essential to the life 
of the community. A similar order was 
made on December 4, 1972 and some 


A.L R. 


more telephone connections were speci- 
fied in it, Pursuant to these orders tele- 
phone instruments belonging to various 
persons including the petitioners, were 
physically removed from their premises 
by the Police. The orders were challeng- 
ed by a number of persons and were 
quashed by this Court by an order of 
March 22, 1973 and all the instruments 
were restored irrespective of whether 
the action had been challenged in the 
Court or not, It, however, appears that 
by two separate orders of November 28, 
1972 and December 5, 1972, made by the 
General Manager, Delhi Telephones, 
under Rule 422 of the Indian Telegraph 
Rules, 1951 (for short, the Rules) the 
various telephones were ‘disconnected. 
The orders were made with reference to 
the list of telephones which was supplied 
by the Delhi Administration to the 
General Manager. Some of the affected 
persons challenged the aforesaid orders 
of the General Manager and the im- 
pugned orders were quashed by a learn~ 
ed single Judge of this Court by an order 
made on September 28, 1973 while dis- 
pesing of a number of petiticns, The 
judgment was, however, reversed in ap- 
peal by an order of November 27, 1973. 
Some of the petitioners took the matter 
to the Supreme Court and their conten- 
tion that the impugned orders were be- 
yond the scope of Rule 422 of the Rules 
prevailed, By its judgment of December 
17, 1975 in C. A. 1848 and 1849 of 1974, 
AIR 1976 SC 789, the impugned orders 
of the General Manager, ‘Telephones, 
Delhi made on November 28, 1972 and 
December 5, 1972 were quashed and the 
respondents were directed to restore the 
telephone connections of the subscribers 
who were appellants before the Supreme 
Court. Pursuant to this judgment the 
telephone connections of the appellants 
before the Supreme Court and perhaps 
of some ethers who were parties to the 
proceedings in this Court were restored. 
The pleas of the petitioners, however, 
made soon after the judgment for their 
telephone connections being restored 
were, however, repelled presumably. be- 
cause these subscribers were not party 
to the proceedings in the Supreme Court 
or in this Court even though all the 
telephones had been disconnected by the 
aforesaid two common orders, The Gene- ° 
ral Manager, Telephones apparently took 
the view that the Supreme Court had 
directed restoration of the telephone 
connections of the appellants before it 
and no obligation was, therefore, cast on 
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she General Manager to give effect to the 
order of the Supreme Court in relation 
œ the others. who though affected by 
-he impugned orders, had not challenged 
che same. That is how the present peti- 
tions were filed in February, 1976. 


3. Mrs, Shyamla Pappu, learned 
counsel for the Union, conceded at the 
outset that if these petitions were to be 
tried on the merits the petitioners must 
succeed and the impugned orders must 
be quashed, if necessary, and the peti- 
tioners held entitled to the restoration of 
their respective telephone connections by 
virtue of the judgment of the Supreme 
Court referred to above, She, however, 
made a strong plea for the petitions be- 
ing dismissed, without reference to the 
merits, on account of three preliminary 
objections. l ` 

4, In the first instance, it was con- 
tended that the petitions were not main- 
teinable because $. 7-B of the Act pro- 
vides for arbitration of all disputes and 
the petitioners failed to invoke the pro- 
visions to have the dispute with regard 
to the validity of the impugned orders 
adjudicated in the forum of arbitration. 
This contention is, however, devoid of 
merit, It is true that S. 7-B of the Act 
provides for arbitration of disputes be- 
tween the subscriber and the authorities. 
It is equally true that the provision con- 
stitutes an alternative remedy to a sub- 
scriber and the existence of such a re- 
medy is one of the matters to be consi- 
dered by this Court while exercising its 
jurisdiction under Art. 226 of the Con- 
stitution of India. The . remedy cannot, 
however, be said to be either efficacious 
or appropriate in the peculiar circum- 
stances of this case. The dispute between 
the parties was not an ordinary dispute 
that would arise between a subscriber 
and the authorities but was a dispute 
with regard to the competence of the 
authorities to invoke a certain Rule for 
the purpose of effecting disconnection of 
the telephones, The question whether 
the impugned orders were beyond the 
scope of Rule 422 has since heen settled 
by the Supreme Court and no such 
dispute could, therefore, be said to sur- 
vive the judgment. Any arbitration 
would, therefore, be unnecessary and 
the existence of such a remedy would 
not, therefore, justify refusal of relief 
to the petitioners, should they be other- 
wise entitled to it. 

5. It is next urged that the petitions 
must fail because they are belated. The 
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impugned orders, runs the argument, 
were made in November and December 
1972 and the petitions were filed in Feb- 
ruary 1976 after a lapse of almost four 
years, The rejection of the petitions on 
the ground of delay is sought to be fur- 
ther justified for the reason that under 
the Rules the authorities were obliged 
to keep a disconnected line for a period 
of six months and if no claim with re- 
gard to it was made or pursued in appro- 
priate proceedings they were entitled to 
allot the same to another subscriber on 
the expiry of such a period. It is urged 
that on the expiry of the aforesaid 
period the various telephone connec- 
tions, forming subject-matter of the peti- 
tions, have ‘been allotted and the tele- 
phone connections as such are not avail- 
able and on account of the heavy queue 
for allotment of new connections and 
shortages of equipment and material new 
lines are not available for allotment of 
fresh connections to the petitioners. It 
is further urged that, in any event, the 
petitioners have to take their turn along 
with the other prospective subscribers — 
and are not entitled to any preferential 
treatment as they did not belong to any 
priority category. 

6. On behalf of the petitioners it was 
urged that, having regard to the circum- 
stances in which the petitions were filed. 
the petitions could not be said to be be- 
lated and that in any event the histori- 
cal ‘background would not justify the re- 
fusal of relief to the petitions particular- 
ly having regard to the decision of the 
Supreme Court with regard to the vali- 
dity of the impugned orders, It was fur- 
ther urged that until the decision of the 
Supreme Court the question as to the 
validity of the impugned orders had’ been 
a live issue forming subject-matter of the 
proceedings and it could not Ďe said 
that the petitioners were seeking to en- 
force a stale claim. It was not disputed 
that none of the petitioners had been 
party to the earlier proceedings either 
in this court or in the Supreme Court, 
but it was nevertheless contended that 
that should not disentitle the petitioners 
to maintain the petitions or to the relief 
claimed by them because, having regard 
to the pendency of proceedings, involv- 
ing the validity of the common orders, 
the petitioners, were justified in await- 
ing the outcome of the proceedings and 
the petitioners filed the present petitions 
only after the authorities declined to re- 
store the connections in spite of the de- 
cision of the Supreme Court. Any pro- 
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ceedings by the petitioners earlier to the 
present petitions, it is argued, would not 
have improved matters and would have 
led to unnecessary multiplicity of pro~ 
ceedings involving a common question 
and validity of common orders, A con- 
tention was also raised that since the 
authorities had restored possession of 
telephenes earlier to all the subscribers 
on the judgment of this Court in the 
petitions of some of them the petitioners 
presumed that the authorities would fol- 
„low the same course in relation to the 
impugned orders. On behalf of some of 
the petitioners, it was urged, that these 
petitioners were not seeking to have the 
impugned orders quashed ‘but were 
seeking an enforcement or implementa- 
tion of the order of the Supreme Court 
quashing the impugned orders and the 


question as to whether the petitions were 


delayed or not must not. therefore, be 
decided with reference to the date of the 
decision of the Supreme Court or of the 
refusal of the authorities to implement 
it in relation to these petitioners and 
that on that basis the petitions could not 
be said to be belated. 


7. It is not disputed that there is no 
limitation provided for a petition under 
Art. 226 of the Constitution of India. It 
is well settled that there is neither an 
upper limit nor a lower limit for the 
commencement of these proceedings 
and, although the Court would not ordi- 
narily entertain a stale claim, there is 
no hard or fast rule as to the circum- 
stances in which a belated claim would 
not be allowed to be made in such pro- 
ceedings and each case has to be decid- 
ed on its own merits. It is equally well 
settled that delay in such cases is not 
necessarily fatal to a claim but is a mat- 
ter that would be taken into account in 
modulating relief, particularly where 
the delay involves either the right of a 
third party or events have intervened 
which would otherwise not justify the 
grant of whole or part of any relief, It 
is true that the impugned orders were 
made in November/December 1972 but, 
having regard to the fact that the pro- 
ceedings in relation to the orders have 
been pending, at the instance of some of 
the aggrieved persons, till the decision 
of the Supreme Court in December 1975, 
and the proceedings involved the validity 
of common orders, it could not be said 
that the claim of the petitioners is be- 
lated so as to justify the dismissal of the 
petitions without reference to the merits, 
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particularly where the common orders. 
affecting the petitioners, as indeed, the 
others, who were party to the earlier 
proceedings, had been quashed by the 
Supreme Court. The maintainability of 
a petition and the sustainability of a 
relief are clearly distinguished. It may 
be that the delay would not entitle the 
petitioner to the relief claimed by the 
petitioner if the supervening circum- 
stances would justify such a conclusion, 
but that would nct be a ground for non- 
suiting the petitioners, The impact of the 
delay and the supervening circumstances 
on the relief to be granted to the peti- 
tioners would be considered while deal- 
ing with the question of relief. 





8. It was then urged that the peti- 
tions were not maintainable in view of 
the suspension of the Fundamental 
Rights. According to the learned counsel 
for the respondents the impugned orders 
were challenged as being arbitrary and 
had indeed been quashed by the Supreme 
Court on that ground. Arbitrary execu- 
tive action, proceeds the argument, is 
justiciable as an extension of the gua- 
rantee against hostile discrimination en- 
shrined in Art. 14 of the Constitution of 
India. It is urged that Art. 14 is the 
repository not only of the fundamental 
right against hostile discrimination but of 
all legal rights in relation to arbitrary 
executive action as well. It is contended 
that arbitrary action is justiciable in 
India only because it contained the germ ` 
of hostile discrimination and would, 
therefore, militate against the funda- 
mental guarantee of equality before the 
laws and the equal protection of the laws 
incorporated in Article 14 of the Consti- 
tution of India, With the suspension of 
Art. 14, it is urged, arbitrary executive 
action ceases to be justiciable and could 
not, therefore, be called in question in 
any court of law. Taking a cue from 
the majority decision of the Supreme 
Court in what has come to be known as 
the MISA case, AIR 1976 SC 1207, it is 
urged that, like Art. 21, Art. 14 of the 
Constitution was also the repository of 
all rights in relation to equality before 
the law and the equal protection of the 
laws and arbitrary executive action and 
none of these rights survived the sus- 
pension of the fundamental rights and 
an arbitrary executive action, however, 
blatant, was not justiciable during the 
continuance of the emergency, 


9. On the other hand, it is urged on 
behalf of the petitioners that, even 
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though the petitioners are not entitled to 
invoke the fundamental right under Art. 
14 of the Constitution to assail the im- 
pugned orders, the orders are still justi- 
ciable as constituting arbitrary executive 
action by virtue of the fundamental 
principle of the Rule of Law that al 
executive action must have ‘legal sanc- 
tion and that neither the suspension of 
the fundamental rights nor the declara- 
tion of the emergency, that led to it, had 
the effect of abrogating the Rule of Law 
and it was, therefore, still open to this 
Court to consider if the impugned orders 
were made without the authority of law 
or were otherwise arbitrary. The relief 
sought by the petitioners was also justi- 
fied withreference to Art. 31 of the 
Constitution, which admittedly had not 
been suspended, It was urged that, even 
though courts had extended the scope 
of Art. 14 to cases in which the execu- 
tive action was arbitrary, on the ground 
that such arbitrary action contained the 
germ of hostile discrimination, Art. 14 
was not exhaustive of the challenge that 
may possibly be thrown to . arbitrary 
executive action. It was urged that arbi- 


trary . action | was an anti-thesis 
of the Rule of Law and such 
action would be liable to be struck 


down under Art. 226 of the Constitution 
independently of Art, 14 of the Consti- 
tution in enforcing the Rule of Law, 
which survived the suspension of the 
fundamental rights and the proclamation 
of emergency. Lastly it was urged that 
the decision of the Supreme Court, 
quashing the impugned orders, even 
after the declaration of the emergency, 
and the suspension of the fundamental 
rights, is, in any event, an implied af- 
firmation of the justiciability of arbitrary 
action in spite of the aforesaid declara- 
tion and the consequential suspension, 


10. -What then is the Rule of Law 
and what is the impact of the declara- 
tion of the emergency and the suspension 
of the fundamental rights on the Rule 
and what, if any, is the limitation of 
justiciability of arbitrary executive ac- 
tion in the present state of the law? The 
expression “Rule of Law” is used in 
contradistinction to the rule of man. In 
the system in which Rule of Law pre- 
vails it is the law that rules, even though 


through the instrumentality of man, and, 


not the man independently of or above 


the law. In such a system all executive ` 


action must be based on legal sanction 
and there is no place for executive action 
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that springs from individual whim, 
malice or caprice. Rule of Law, there- 
fore, has a built-in safeguard against 
arbitrary action. Arbitrary action is a 
complete antithesis of the Rule of Law. 
Justiciability of arbitrary executive ac- 
tion is, therefore, an essential part of 
the concept of Rule of Law. Rule of law, 
however, is much wider in its scope and 
ambit than thè fundamental rights. The 
Constitution empowers, and, therefore, 
recognises the declaration of emeregency 
in accordance with these provisions. It 
also recognises and, therefore, autho- 
rises, within circumscribed limits, the 
suspension of all or any of the funda- 
mental rights, Any such declaration or 
suspension, where it is resorted to in 
accordance with the provisions of the 
Constitution, is not outside the Constitu- 
tion. It is part of the constitutional pro- 
cess. Neither the declaration of emer- 
gency nor the suspension of the funda- 
mental right can, however, ‘be destruc- 
tive of the Rule of Law. Any of these 
provisions, however, may have the effect 
of limiting, during the operation of the 
emergency, the scope and operation of 
the Rule of Law. Neither the declaration 
of emergency nor the suspension of the 
fundamental rights, to my mind, has 
the effect of total abrogation ôf the Rule 
of Law in India. While the declaration of 
emergency, the consequential suspension 
of the fundamental rights and the recent 
constitutional changes in their wake 
have, to an extent, abridged the Rule of 
Law but all these.do not add up to an 
abrogation of it. While I am not con- 
cerned in the present proceedings with 
the extent to which the frontiers of the 
Rule of Law have been redefined and 
restricted by virtue of the constitutional 
and statutory provisions promulgated 
at the time of or after the declaration of 
the emergency, there is nothing in any 
of these provisions which completely 
abrogates the Rule of law or .takes away 
all arbitrary executive action out of the 
area of judicial review. Here again, I am 
not concerned with the exclusion of cer- 
tain matters, as indeed certain statutes, 
from the area of judicial review because 








I am not-concerned either with these 
statutes or with such action. In my 
view, therefore, an arbitrary executive 


action, which does not have the cloak of 
constitutional or statutory protection, by 
virtue of the constitutional and statutory 
provisions, still remains fully justiciable 
in spite of the continuance of the emer- 
gency and the suspension of the funda- 
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mental rights’ In the MISA case the 
Supreme Court was concerned with the 
justiciability by the Presidential order, 
There is nothing in the judgment of the 
Supreme Court in that case which may 
justify a conclusion to the contrary in 
the present case and learned counsel for 
the respondents was unable to point to 
any. 


11. The contention that the judicial 
review of arbitrary action does not sur- 
vive the suspension of the fundamental 
right under Art, 14 of the Constitution 
is wholly misconceived and, to my mind, 
unfortunate. I¢ is true that in their an- 
xiety to extend the area of judicial re- 
view under Art. 32 of the Constitution an 
attempt was made in-some of the deci- 
sicns of the Supreme Court, and I say 
with respect, to extend the scope of 
Art 14 not only to discriminatory laws 
or discriminatory executive action but 
to all arbitrary action on the ground 
that such arbitrary action contained the 
virus of hostile discrimination and would, 
therefore, be within the mischief of the 
provision. It is unnecessary to go into 
this controversy any further and it is 
sufficient for my purpose to say that 
arbitrary executive action is justiciable 
independently of any of the fundamental 
rights because of the concept of the 
Rule of Law that every executive action 
must have legal sanction behind it. Whe- 
ther or not arbitrary action would have 
the virus of discrimination and may, 
therefore, militate against the equal 
protection clause of the Constitution it 
cannot be said that Art. 14 is exhaustive 
of the circumstances in which arbitrary 
executive action could be challenged, as 
has indeed been held by the Supreme 
Court in relation to Art. 21 and the cor- 
responding right to personal freedom. It 
is no doubt true that Arts. 14 and 21 are 
beth part of the Fundamental Rights 
Chapter of the Constitution but the simi- 
larity ends there. What has been stated 
by the Supreme Court? Art. 21 and the 
extent and foundation of the right of 
personal freedom is not necessarily true 
of Art, 14 in relation to arbitrary action. 
J am unable to see in the nuznerous de- 
cisions of the Supreme Court anything 
which may justify such a conclusion. In 
my ‘view arbitrary executive action must 
stand on its own legs and must be tested 
at the touch stone of the Rule of Law 
except to the extent it has been taken 
out of the area of judicial review. Learn- 


` certainly a burning issue but the 
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ed counsel for the respondents was un- 
able to point to any constitutional or 
statutory provisions which may have 
placed all executive action beyond the 
pale of judicial review. Learned counsel 
for the Union did not place reliance on 
the recent amendment of Art. 226 of the 
Constitution of India apparently because 
it has yet to come into force. Even this 
amendment does’ not impair the extent 
of judicial review of executive action in 
that notwithstanding this amendment 
executive action would be justiciable, 
independently of the fundamental rights, 
in a regular civil action subject to ordi- 
nary civil appellate jurisdiction of this 
Court and of the civil appellate jurisdic- 
tion of the Supreme Court. The amend- 
ment would effect a change in the forum 
for such review leaving the power of 
judicial review otherwise urimpaired, 
This contention must, therefore, fail. 


12. That leaves for consideration the 
question as to the relief to which the 
petitioners are entitled in the peculiar 
circumstances of this case. The impugn- 
ed orders have already been quashed by 
the Supreme Court even though at the 
instance of some of the aggrieved. per- 
sons, who were given the consequential 
relief, Ordinarily, therefore, where the 
foundation of action has ceased to exist 
this Court would have acted in aid of 


the decision of the Supreme 
Court and to have extended the 
benefit to the petitioners con- 


sistent with the aforesaid decision not 
because the relief sought by the peti- 
tioners would be tantamount to imple- 
mentation of the decision of the Supreme 
Court but because grant of such a relief 
to the petitioners in identical circum- 
stances would have been consistent with 
the decision of the Supreme Court, The 
delay on the part of the petitioners in 
assailing the impugned orders would not 
by itself be sufficient to disentitle the 
petitioners to the relief claimed by them. 
Certain circumstances have, however, 
supervened because admittedly the peti- 
tioners took no steps after the impugned 
orders were made and chose to remain 
mere interested spectators of the pro- 
ceedings that were going on in this 
Court and the Supreme Court of India. 
It is no doubt true that the abstract 


.question that the petitioners raised can- 


not be said to be a dead issue and was 
claim 
made by the petitioners certainly be- 
came stale because during the long period 
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of almost 4 years the petitioners never 
raised it with the authorities with the 
result that the telephone connections, 
now sought to be restored, may have 
been allotted to other persons in need 
of the same. It may be, as was pleaded 
on behalf of the respondents, that the 
telephene connections had to be -kept 
only for a period of six months unless 
there were proceedings pending in rela- 
tion to them and had since been allotted 
to other subscribers and there can, 
therefore, be no restoration of the con~ 
nections, It may as well be, as also plead- 
ed on behalf of the respondents, that 
there is shortage of equipment and mate- 
rial and an ever increasing demand for 
fresh connections which makes it diff- 
cult for the authorities to give fresh 
connections to the petitioners forthwith, 
even if the connections, which were 
taken away, could not be restored. There 
may be some justification for the peti- 
tioners to contend that once some peti- 
tions were pending in the courts of which 
the validity of common orders were in- 
volved the authorities should have ab- 
stained from dealing with the connec- 
tions, forming the subject-matter of the 
impugned orders, but the petitioners 
cannot altogether disown responsibility 
for the present state of affairs. They did 
not file proceedings in this Court nor did 
they make any claim on the authorities 
until the decision of the Supreme Court, 
It is, therefore, difficult to ignore the 
supervening circumstances in awarding 
relief to the petitioners, 


13. Having regard to all the circum~ 
stances I would, therefore, accept the 
petitions, quash the impugned orders 
and direct that the telephone connec- 
tions would be restored to the petition- 
ers, if not already allotted to other sub- 
scribers, If these connections have al- 
ready been allotted fresh connections 


would be allotted to the petitioners, if. 


such connections are available, failing 
which, fresh connections would be allot~ 
ted to the petitioners on a priority basis, 
with liberty to the petitioners to have 
immediate connections in areas where 
such connections are available with the 
option to have those connections trans- 
ferred subsequently to the areas from 
which the telephones were disconnected, 

subject to availability, 
14. In the peculiar 
there would be no. costs. 
Petitions allowed. 


circumstances 
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Kanwar Sain Chib, Petitioner v. Muni- 
cipal Corporation of Delhi and others, 
Respondents, 

Civil Writs Nos. 1037, 1048, 
1051 of 1976, D/~ 10-1-1977. 

Constitution of India, Art. 226 — Ab- 
sence of legal right — Petitioners, own- 
ers of flat on first floor, challenging the 
action of Corporation granting lease of 
ground floor land —— No justiciable cause 
of action — Petition held, not maintain- 
able. 

The petitioners who were owners of 
different flats on the first floor of Cen- 
tral Market, Delhi, challenged the act of 
the Municipal Corporation, leasing out 
certain land to the owners of the shops 
on the ground floor of the market, the 
constructions put up by the owners of 
the shops and the further construction ` 
sought to be put up thereon pursuant to 
the lease. 

Admittedly, the petitioners had no 
title to the property and, therefore, had 
no locus standi to challenge either the 
competence of the Corporation to lease 
out the property or to assail the validity 
of such leases, (Para 4) 

The contention on behalf of the peti- 
tioners was that the Ministry of Rehabi- 
litation had assured the flat owners that 
the land in dispute would be leased at 
the appropriate time to the owners of the 
flats or be left for being used by the said 
owners, therefore, the authorities wers 
estopped from taking any course which 
may be inconsistent with the aforesaid 
assurance. It was held that, although at 
some stage such proposal was made to 
the Ministry of Rehabilitation by the 
flat owners, no final decision had ‘been 
taken by the Ministry to earmark the 
land in dispute for the benefit of the 
flat owners or to lease it out to the indi- 
vidual flat owners. That being so, the 
mere sympathetic approach of the autho- 
tities on the thinking on the question in 
the Ministry could not mature into 
either any right or form basis of any 
estoppel. (Para 5) 

The next contention on behalf of the 
petitioners was that, the constructions 
put up by the shop owners and the con- 
struction proposed ‘by them, would vio- 
late the petitioners’ right to easement in 
that the impugned actions would adver- 
sely affect the petitioners’ right of pas- 
sage, air and light. It was not disputed 
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that the land was leased out to the shop 
owners in such a way that a passage 
commensurate with the width of the 
Stair case leading to the flats had been 
left out although covered from the- top 
and the sides by the construction that 
had been carried out. Therefore the con- 
struction did not affect any right of ease- 
ment of the petitioners either with re- 
gard to the air, passage or light. (Para 7) 
It was held that the impugned action 
of the Corporation and the consequential 
construction did not give any justiciable 
cause of action to the petitioners which 
may entitle them to any relief. The peti- 

tion was therefore not maintainable. 
(Para 9) 


D. K. Kapur with D. P, Sharma, for 
Petitioner; R. B. Datar (for Nos. 1 and 2) 


and R. M. Lal (for Nos. 5 and 6), for 
Respondents. 
ORDER:— By these petitions under 


Arts, 226/227 of the Constitution of India . 


the petitioners, who are owners of dif- 
ferent flats on the first floor of Central 
Market, Lajpat Nagar, New Delhi, chal- 
lenge the act of the Municipal Corpora- 
tion of Delhi (for short, the Corporation) 
in leasing out certain land abutting on 
the shops on the ground floor of the mar- 
ket to the owners of the shops, the 
constructions put up by the owners of 
the shops on the land and the further 
construction sought to be put up there- 
on pursuant ‘to the lease, 

2. The petitions were filed in the fol- 
lowing circumstances. Central Market, 
Lajpat Nagar, New Delhi, comprises of 
double storeyed buildings with shops on 
the ground floor and residential flats on 
the first floor and the market is planned 
in such a way that the frontage of the 
flats and some of the shops are behind 
each other. The only entrance to the 


flats ‘are ‘through staircases on 
the backside of the flats be- 
tween the shops. The market was 


apparently part of the rehabilitation 
pool constituted under the provisions of 
the Displaced Persons (Compensation 
and Rehabilitation) Act, 1954, (for short, 
the Compensation Act) and the flats and 
shops were sold to different persons who 
were entitled to it by the Ministry of 
Rehabilitation along with the lease of 
the land on which the structures stand. 
Tt appears that there is a piece of land 
19 ft. wide abutting on the shops be- 
tween the shop area and the metalled 
road, which was at some stage proposed 
either to be leased to the owners of the 
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flats so that they could extend the build-. 
ing at the first floor level or otherwise 
earmarked for the common use of the 
shop owners as well as the flat owners 
as indeed for the general public, It, how- 
ever, appears that in course of time the 
shop-keepers, by and large, made illegal 
encroachment on this piece of land and 
with a view to regularise the position 
and in the process earn premium, the 
Corporation, to whom the property or 
its maintenance was transferred, leased 
the different- portions of ‘the land to the 
shop owners to the extent it abutted on 
the shop area concerned, pursuant to 
which most of the shop owners covered 
the area leaving, however, space com- 
mensurate with the width of the stair- 
case leading to the flats. The additional — 
structures are planned in such a way 
that the path to the staircases is covered 
on both the sides and above. The height 
of the structures is said to be below the 
level of the window on the first floor 
immediately above the shops. The own- 
ers of the flats had at some stage laid 
claim to the land being leased to. them 
but were unsuccessful. ‘Their protest 
against the proposed leasing of the land 
to the owners of the shops, as indeed the 
coverage of the area by them did not 
fructify either and that is how the flat 
owners have come to this Court seeking 
to quash the lease and to restrain ‘the 
shop owners from putting up any struc+ 
ture and, where the building was in pr 

gress, from completing the same, . 


3. The petitions were opposed, botħ 
on behalf of the Corporation and the in- 
dividual shop owners, primarily on the 
ground that the petitioners had no locus 
standi to challenge the action of the Cor- 
poration or of the shop owners in that 
they had no right interest in or in rela- > 
tion to the land in dispute and no title 
to the same. 


4. The first ground of attack to the 
validity of the leases and the construc~ 
tion is based on the contention that under 
the provisions of the Compensation Act 
the property vested in the Central 
Govt; that the title to the property. was 
never: transferred to the Corporation, 
which was merely empowered to admin= 
ister the property; and that the Conpo« 
ration was, therefore, not competent fo 
lease out the pieces of land to the shop 
owners, It is true that the property was 
initially part of the Rehabilitation Pool 
constituted under the Compensation Act 
and vested in the Central Government, 
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It is equally true that the pieces of land 
have been leased out to the shop owners 
by the Corporation. The petitioners are, 
however, not concerned with the ques- 
tion if the Corporation is entitled to pass 
any valid title to the shop owners or not. 
The petitioners admittedly have no title 
to the property and have, therefore, no 
locus standi to challenge either the com- 
petence of the Corporation to lease out 
the property or to assail the validity of 
such leases. This contention must, there- 
fore, fail. 


5. It was next urged that the Ministry 
of Rehabilitation had assured the flat 
owners that the land in dispute would 
be leased at the appropriate time to the 
owners of the flats or be left for’ being 
used by the said owners, as indeed others, 
as common land for parking of vehicles 
and for the benefit of their children and 
that the authorities were, therefore, 
estopped from taking any course which 
may be inconsistent with the aforesaid 
assurance, This contention is equally un- 
sustainable. It is true that in the course 
of correspondence a suggestion was 
made at some stage that the land may 
be left for the common utilisation of the 
flat owners and others and a proposal 
was also made at some stage that the re- 
quest of the flat owners for the land be- 
ing leased out to them may be sympa- 
thetically considered. It is equally true, 
and there is enough indication from the 
material on record, that the Ministry of 
Rehabilitation was quite sympathetic to 
the claim of flat owners to the land be- 
ing left for being utilised by them for 
various purposes or being leased out to 
them. It is nevertheless difficult to sus- 
tain this contention. It was not disputed 
that no final decision had been taken at 
any stage by the Ministry of Rehabilita- 
tion to earmark this land for the benefit 
of the flat owners or to lease it out to 
the individual flat owners. It was not 
the case of the petitioners that pursuant 
to any assurance or proposal they oF 
some of them had acted to their preju- 
dice, That being so, the mere sympathe-~ 
tie approach of the authorities or the 
thinking on the question in the Ministry 
could not mature into either any right 
or form basis of any estoppel. This con~ 
tention must, therefore, fail. 


6. It was then urged that, in any 
event, land in dispute was appurtenant 
to the area held by the flat owners and, 
therefore, formed part of the property 
transferred to them including the land 
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that was leased to them. This contention 
is clearly belied by a reference to the ` 
lease dead which is admittedly quiet as 
to the land in dispute. 


7. It was next urged that, in any 
event, the lease of the disputed land to 
the shop owners, the construction put 
up iby them thereon and the construc- 
tion proposed by them, would violate 
the petitioners’ right to easement in that 
the impugned actions would adversely 
affect the petitioners’ right of passage, 
air and light. It was further urged that, 
inasmuch as the drain pipes of the first 
floor passed through the land in dispute, 
the leasing of and the construction on 
the land would constitute a constant 
source of nuisance for the petitioners and 
may prejudicially affect their interests 
and that the impugned actions would 


make the maintenance of the pipes not 
only difficult but costlier. It was, how- 
ever, not disputed that the land had 


been leased out to the shop owners in 
such a way that a passage commensurate 
with the width of the staircase leading 
to the flats has ‘been left out although 
covered from the top and the sides by 
the construction that has been carried 
out. It was also not disputed that the 
maximim height of the construction is 
below the level of the rear windows of 
the flats. Jt was also not disputed that 
the drain pipes of the first floor already 
passed through the land on which the 
shops originally stand. It is, therefore, 
difficult to accept the contention that 
the leasing out of the land and the con- 
struction thereon in any way affects any 
right of easement of the petitioners 
either with regard to the air, passage or 
light. There may, however, be some jus- 
tification for the petitioners to contend 
that, in the first instance, the passage to 
the staircase has been covered from the 
sides and the top and secondly, that the 
water pipes connecting the first floor 
would now be covered by the construc- 
tion put up by the shop owners. None 
of these, however, constitute an infrac- 
tion of any legal right of the petitioners 
so long as the right of passage remains 
intact. The fact that some of the pipes 
would now be covered by the construc- 


. tion is also of no legal consequence in- 


asmuch as the sewer pipes of the first 


oor already passed through the space 


which was originally allotted by the 
Ministry of Rehabilitation to the shop- 
owners, the construction having been 


made in such a way. The coverage of the 
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area on which the water pipes are laid 
would also be of no consequence because 
it was pointed out on behalf of ,the Cor- 
poration that under the Delhi Municipal 
Corporation Act the sewer, soil, sullage 
and other pipes are the property of the 
Corporation irrespective of whether they 
passed through private property and the 
Corporation, therefore, could have free 
access to the area for the purpose of such 
maintenance as may be. necessary. If 
the pipes required any repair it would be 
in the mutual interest of the flat owners 
and the shop owners that they are re- 
paired and if the shop owners refuse to 
allow access to the flat owners for the 
purpose of repair in spite of the power 
of the Corporation to intervene such an 
action would be at the risk of the shop 
owners themselves, for, if there is any- 
thing wrong with the pipes it is the 
shop owners who would be adversely 
affected by it and not necessarily the flat 
owners, This contention must, therefore, 
fail. 

8. The real grievance of the peti- 
tioners, however has been that if the 
land had to be leased to the shop owners 
to enable them to make use of the addi- 
tional ground area to project the shops 
the Corporation should not haye com- 
pletely ignored the claim of the flat 
owners to an arrangement by which, 
consistent with the interest of the shop 
owners, the roof of the new projection 
could have been utilised by the flat own- 
ers so as to extend the area of their flats. 
corresponding to the projection on the 
ground floor. The claim of the petition- 
ers apparently did not find favour with 
the Corporation even though the Min- 
istry of Rehabilitation appeared to be 
sympathetic to the claim of the flat own- 
ers. The inability of the ‘Corporation 
may perhaps be attributable to the con- 
straints of the building bye-laws. Be 
that as it may, the refusal of the Cor- 
poration to accommodate the claim of 
the petitioners, however, is not justici- 
able and does not entitle the petitioner 
to any relief in the present proceedings. 


9. However the conclusion arrived at 
by me above that the impugned action of 
the Corporation and the consequential 
construction do not give any justi- 
ciable cause of action to the peti- 
tioner, which may entitle them to any 
relief in the present proceedings, should 
not ‘be taken to imply that the course 
adopted by the Corporation and the de- 
sign of the construction represented the 
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best solution of the problem and would 
not lead to difficulties, complications and 
some inconvenience to the petitioners, 
The passages leading to the stairs have 
been allowed to be covered by the addi- 
tional construction. Some of the pipes 
have also been covered by the additional 
construction, On both these counts the 
possibility of some inconvenience and 
disconfiture to the flat owners could not 
be altogether eliminated, It would not be 
surprising if the situatiori created by 
the impugned actions leads to unnecessary 
estrangment of neighbourly relations 
between the shop owners on the one side 
and the flat owners on the other and 
perhaps cause unnecessary tension. This 
Court. can, however, only express the 
hope that the claims of the flat owners 
would perhaps be reconsidered by the 
Corporation in the light of these circum~ 
stances with a view to determine if any 
modification in the arrangement or the 
design and plan of the additional con~ 
struction is possible at this stage, which 
may minimise, if not altogether elimi- 
nate any future conflict of interest. be- 
tween the two groups of occupants of 
the market and, in particular, if, in the 
process, at least a part of the point of 
view of the flat owners could ‘be accom~ 
modated, even though keeping in view 
the constraints of the building bye-laws 
and other legal requirements. It is under- 
stood that as far as possible the repre< 
sentatives of the two groups would he 
associated with the process, if any. 


fail 
the 


10. In the result, the petitions 
and are hereby dismissed but, in 
peculiar circumstances, without costs. 

Petitions dismissed, 
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Sunder Singh, Petitioner v. Om Para 
kash and others, Respondents. 

Civil Revn. No. 231 of 1976, D/- 26-11« 
1976." 

Civil P. C. (1908), O. 33, Rr. 7, 8, 9 — 
Proof of pauperism — Necessity— Legal 
representatives of deceased pauper not 
required to prove their pauperism if suit 
is ‘already registered —- But they will 
have to prove so if deceased pauper dies 


*(Against order of M. K. Chawla, Addl 
Dist. J.. Delhi, D/- 27-1-1976.) : 
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before . suit is registered — AIR 1976 
Andh Pra 85, Diss. 

The question that arose in this case 
was whether the legal representatives 
who were brought on record should 
prove to be themselves paupers when the 
deceased pauper died after the suit had 
been registered: 

Held, (1) where a petitioner applies to 
the Court for permission to sue as a pau- 
per and the permission has not yet ‘been 
granted and the suit has not yet been 
registered and he dies, his legal represen~ 
tatives rnust show that they are also pau- 
pers before they can be allowed to sue 
‘in pauperis. 

(2) on the other hand, if the petitioner 
has ‘been allowed to sue in pauperis and 
his petition has been numbered and re~ 
gistered and is proceeding then on the 
death of the said party, the legal repre- 
sentatives are to be brought on record 
in accordance with O. 22 of the Code and 
if they are so substituted it is not neces~ 
sary for them to show that the legal re~ 
presentatives, whether they are heirs or 
executors or administrator, are also pau- 
pers. They will have the right to conti~ 
nue with the suit irrespective of their 
means, , 

(3) It is, however, open to the defen- 
dant or the Government Pleader to 
make an application under O. 33, R. 9 
of the Code for dispaupering the party 
on the ground, inter alia, that the party 
has the means to pay court-fees, Such an 
application can be made in respect of 
the legal representatives as well as ori- 
ginal party if the circumstances of the 
case so justify; and 

(4) the provisions for realisation of 
the court-fee apply to the legal repre- 
sentatives as much as they apply to the 
original party. AIR 1976 Andh Pra 85, 
Diss, (Para 9) 
Cases Referred: Chronological Paras 
AIR 1976 Andh Pra 85 7,9 


K. L, Arya, for Petitioner; D, L. Mal- 
hotra, for Rtespondents, 


ORDER:— This civil revision petition 
has been ‘filed by the defendant under 
S. 115 of the Code of Civil Procedure 
and is directed against the order of the 
Additional District Judge, dated 27th 
January, 1976 by which he has declared 
the respondents as paupers and rejected 
the objections of the petitioner. 

2. The material facts of the case are 
that Smt. Sham Kaur, predecessor-in- 
interest of the respondents instituted the 
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suit for specific performance of contract 
of sale in respect of property in dispute 
in forma pauperis. She was allowed to 
sue in pauperis and the suit was regis- 
tered. Smt. Sham Kaur died on 14th 
June, 1973 and the respondents before 
me were brought on record as her legal 
representatives. The question that was 
raised in the suit was whether the res- 
pondents, who were the legal represen- 
tatives were paupers. On the pleadings 
of the parties, the following three issues 


_ were framed: 


“1, Are the legal representative of 
Smt. Sham Kaur, deceased, paupers? 

2. In case it is found that the legal re- 
presentatives are not pauper, are they 
not liable to pay the court-fees? 

3. Relief.” 


3. The parties proceeded to trial. The 
respondents produced evidence, while 
the petitioner did not produce any evi- 
dence, Consequently, the court appraised 
the evidence and believing the evidence 
produced on behalf of the respondents 
recorded a finding that the respondents 
were paupers. Eventually, issue No. 4 


‘was answered in the affirmative; the se~ 


cond issue in the negative and in answer 
to issue No. 3 the suit was directed to 
be registered as a suit, Feeling aggrieved, . 
the defendant petitioner has filed this 
revision and assailed the order, 


4. Mr. K. L. Arya, counsel for the 
petitioner, has raised the following con- 
tentions: (1) the right to sue or proceed 
in forma pauperis is personal and perish- 
es with the death of the party; (2) the 
suit could not be allowed to proceed un- 
less the legal representatives were also 
declared as paupers, and (3) the finding 
of the ccurt below that the respondents 
were paupers is contrary to law. 

5. The rules relating to pauper suit 
are contained in O. 33 of the Code of 
Civil Procedure. R. 1 prescribes the de- 
finition of a pauper and provides that 
a suit must be instituted by a pauper. 
R. 2 provides that the application for 


_permission to sue as pauper shall con- 


tain the particulars required in regard 
to plaints in suits together with a sche- 
dule of the properties and their value 
annexed thereto and the petition will be 
signed and verified in the manner pres- 
cribed for signing and verifying the 
pleadings, R. 3 prescribes that the peti- 
tion shall be presented by the applicant 
in person or by his authorised agent 


-under the circumsatnces specified in the 


rule, R. 4 provides for the examination 
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of the applicant. R. 5 lays 
grounds when the application for per- 
Mission to sue as pauper should be re- 
jected and one of the grounds mentioned 
in cl. (b) is where the applicant is not a 
pauper, R. 6 prescribes that where the 
‘court sees no reason to reject the appli- 
cation, it shall fix a date for receiving 
evidence of his pauperism as well as evi- 
dence in disproof thereof. R. 7 prescribes 
the procedure for hearing the petition 
and its sub-r, (3) lays down that the 


court shall then either allow or refuse. 


the applicant to sue as a pauper. R, 8 


reads as follows: 


“Where the application is granted, it 

shall be numbered and registered, and 
shall be deemed the plaint in the suit 
and the suit shall proceed in all other 
respects as a suit instituted in the ordi- 
nary manner, except that the plaintiff 
shall not be liable to pay any court-fee 
(other than fees payable for service of 
process) in respect of any petition, ap- 
pointment of a pleader or other proceed- 
ings connected with the suit.” 
R. 9 contains the provisions for dispau- 
pering the plaintiff on the grounds men- 
tioned in the rule, inter alia if it appears 
that his means are such that he ought 
not to continue to sue as a pauper, The 
other rules in the order make provision 
for realisation of the court-fee out of 
the decretal amount or from the plain- 
tiff or the co-~plaintiff. 


6. The scheme of the order, there- 
fore, shows that the plaintiff who wishes 
to sue in pauperis has to make an ap- 
plication to the court which after exami- 
nation of the party and recording evi- 
dence, after notice to the Collector gives 
the finding if the petitioner is a pauper 
and then he is allowed to sue in pauperis. 
R. 8 lays down that once these prelimi- 
naries are over, the petition shal] be 
numbered and registered as a suit and 
it shall be deemed to be a plaint and 
the suit shall proceed in all other res- 
pects as a suit instituted in the ordinary 
manner, Consequently, after the suit has 
been registered and the plaintiff petition- 
er dies ‘his legal representatives are to be 
brought on the record in accordance 
with the provisions of O. 22 of the Code. 
There is no provision of law requiring 
the exercise of determination of pauper- 
ism and leave to sue as a pauper over 
again either in respect of the same party 
or his legal representatives, It may not 
be forgotten that the court does not en- 
visage any exemption in payment of 
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court-fees altogether, but it only defers 
the realisation of the court-fees toa 
later stage of the suit. There is there- 
fore, no jeopardy to the revenues of the 
State to realise the court-fees either 
from the subject-matter of the suit de- 
creed in favour of the party or from his 
person or other property. It is difficult 
to subscribe to the view that the legal 
representatives who really step into the 
shoes of the plaintiff petitioner and who 
have to prosecute the same suit which 
had been instituted by the deceased must 
be required to prove their pauperism 
again. 


7. There is, however, a specific pro~ 
vision contained in R. 9 of O. 33 which 
prescribes for dispaupering of the plain- 
tiff. This provision of law equally well 
applies to the original plaintiff or his 
legal representatives substituted during 
the course of proceedings. In case the 
defendant or the Government Pleader 
applies to the court that any of the 
grounds specified in R. 9 exists including 
the ground that the plaintiff has such 
means that he ought not to continue to 
sue as a pauper, then the court will 
enquire into the matter and dispauper 
the original plaintiff or his legal repre- 
sentatives substituted in the suit. But, 
this provision is certainly distinct from 
and not the same as the initial provision 
by which a petition to proceed in forma 
pauperis is converted into a suit which 
the law requires to be tried as an ordi- 
nary suit. 


relied upon Mandam 
Abdul Sattar Saheb v. H. Abdul Hakeem, 
AIR 1976 Andh Pra 85. This is a decision 
of a single Judge of the High Court and 
the learned Judge has laid down that 
there is a distinction in the right to sue 
as pauper in between the executor or 
administrator brought on record as a 
legal representative, and an heir of the 
deceased pauper plaintiff brought on re- 
cord as legal representative, and the 
principles that could be deduced are that 
the right to sue as a pauper was a per- 
sonal right, which extinguishes with the 
death of the pauper plaintiff. Secondly, 
the legal representatives could be substi- 
tuted for the deceased plaintiff in the 
ordinary course and if the heir of the 
deceased was brought on record as his 
legal representative he could continue 
the suit as pauper on fresh application 
if he had no sufficient means to pay the 
court-fees. If he had sufficient means, he 
could continue the suit on payment of 
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court-fee, but this principle did not 
apply to the executor or administrator if 
brought on record as legal representa- 
tive of the deceased pauper plaintiff and 
he could continue the proceedings as 
pauper irrespective of the fact whether 
he had sufficient means Ge aot to pay i 
court-fee as in the case of a next irie 
or a guardian of a minor. Thirdly, the 
heir who was brought on record as- legal 
representative of the deceased pauper- 
plaintiff could be dispaupered under R. 9 
if he came into posession of sufficient 
means to pay court-fee subsequent to 
the grant of leave to continue the pro- 
ceedings as pauper. But the executor of 
the administrator would not be dispau~ 
pered even if he comes into possession, 
subsequently to the grant of such leave 
of sufficient means to pay the court-fee, 
and fourthly, the executor or administra~ 
tor who was permitted to continue the 
suit as legal representative of the de- 
ceased pauper-plaintiff could also be dis- 
paupered if it was shown that he came 
into possession, in his character as legal 
representative and from out of the estate 
of the deceased, of sufficient means with- 
in the meaning of O. 33, R. 9 (b) as in 
the case of pauper-plaintiff. . 

8. The aforesaid decision does not 
take into consideration R. 8 of O. 33, 
which has directed the suit to proceed in 
all other respects as a suit instituted in 
the ordinary manner, once an order has 
been passed under sub-r. (3) of R. 7 of 
O. 33 allowing the applicant to sue as a 
pauper and the petition has been con- 
verted into a plaint and registered as a 
suit. There is no provision of law express 
or implied for going through the exer- 
cise prescribed by Rr. 1 to 7 of O. 33 
every time a legal representative is 
brought on the record during the pen- 
dency of the suit. The initial right to sue 
with a pauper may be regarded as per- 
sonal right, since only a person who is 
not possessed of sufficient means can be 
a pauper and he has to appear in person 
to satisfy the court of his pauperism, 
But after the permission has been grant~ 
ed the petitioner cannot be dispaupered 
except on the grounds mentioned in R. 9 
and surely his legal representatives can~ 
not be called upon to prove their pauper~ 
ism over again and also satisfy the court 
with regard to the matters specified in 
Rr, 3, 4 and 5, which by their very nature 
pertain to the initial stage of the peti- 
tion to sue in forma pauperis, but do not 
apply to a subsequent stage of the suit 
after it has been registered and no fur- 
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ther leave is necessary to be obtained 
from the court to proceed with the suit 
in pauperis. There is no doubt that if 
the conditions specified in R. 9 are at- 
tracted, which include the possession of 
means by the party to pay the court-fees, 
then they apply as well to the original 
plaintiff as to the legal representatives 
and they may be dispaupered according 
to the procedure prescribed, But, I am 
of the view that the legal representatives 
cannot be required to prove initially 
that they are paupers before they are 
brought on the record or are allowed to 
continue the suit, and as prescribed by 
law the suit shall continue in all other 
respects as an ordinary suit, which must 
include the right of the legal represen- 
tatives to continue the suit initially in- 
stituted without any impediment. 


9. I asked the ‘counsel for the parties 
if this decision, (Mandam Abdul Sattar 
Saheb’s case AIR 1976 Andh Pra 85) has 
been followed by any other court, but 
both the counsel submitted that there is 
no other decision on the point. My con- 
clusion is, therefore, as follows: (1) 
Where a petitioner applies to the court! 
for permission to sue as a pauper and 
the permission has not yet been granted} 
and the suit has not yet been registered 
and he dies, his legal representatives 
must show that they are also paupers 
before they can be allowed to sue in 
pauperis; (2) On the other hand, if the 
petitioner has been allowed to sue in 
pauperis and his petition has been con- 
verted into a plaint and the suit has 
been numbered and registered and is 
proceeding, then on the death of the said 
party, the legal representatives are to 
be brought on the record in accordance 
with the provisions and principles laid 
down by O. 22 of the Code and if they 
are so substituted, it is not necessary for 
them to show that the legal representa- 
tives whether they are heirs or executor 
or administrator are also paupers. They 
will have a right to continue with the 
suit irrespective of their means; (3) It is, 
however, open to the defendant or the 
Government Pleader to make an applica- 
tion under O. 33, R. 9 of the Code for 
dispaupering the party on the ground, 
inter alia, that the party has the means 
to pay the court-fees. Such an applica- 
tion can be made in respect of the legal 
representatives as well as the original 
party if the circumstances of the case so 
justify; and (4) The provisions for re- 
alisations of the court-fees contained in 
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the Code apply to the legal representa- 
tives as much as they apply to the ori- 
ginal party, 

10. In the instant case, an issue had 
been framed as to whether the legal re- 
presentatives were themselves paupers 
and the same has been answered in their 
favour. The contention of the counsel for 
the petitioner, therefore, does not sur- 
vive in the facts and circumstances of 
the case. The court has found the res- 
pondents to be paupers and this satisfies 
the procedure prescribed by R. 9 of 
O. 33 of the Code, The impugned order, 
consequently does not suffer from any 
jurisdictional error or any other legal 
infirmity. I agree with the reasoning and 
conclusion of the court and so the find- 
ings recorded by it do not call for inter- 
ference. 

11. As a result, the revision is dis- 
missed. Costs of the revision will abide 
` by the result of the suit. 

Revision dismissed. 
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Union of India, Petitioner v. Kewal 
Parkash, Respondent. 

Civil Revn. No.. 447 of 1973, D/- 8-11 
1976.* 

(A) Railways ‘Act (1890), S. 76-E (as 
amended in 1961) — Carriage of goods by 
Railway from Pakistan to India — Suit 
against Indian Railway for compensation 
for damages to and short delivery of 
goods — Absence of pleadings to show 
bailment to Railway Administration in 
India — Suit fails —— Fundamental and 
subsidiary Rules in regard to Interchange 
of Traffic between India and Pakistan 
cannot be availed of, 


S. 76-E is a special provision for fixing 
responsibility on the Railway Admin- 
istration in case of traffic passing over 
Railway in India and Railway in foreign 
countries. In case of damage to the goods 
booked from Peshawar in Pakistan to be 
delivered in Delhi, S. 76-E will apply, 
and if the plaintiff fails to show that the 
loss arose on the Railway Administration 
against whom the relief is sought for 
and also does not plead any ailment, 
the plaintiff would not be entitled to any 


*(From order of B. B. Gupta, Judge Small 
Causes, Delhi, D/- 28-3-1973.) 
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relief. The Fundamental and Subsidiary 
Rules in regard to interchange of traffic 
between India and Pakistan cannot be 
availed of since these Rules have not 
been framed under the provisions of the 
Railways Act but have been framed in 
pursuance of treaty entered into be- 
tween India and Pakistan, AIR 1969 SC 
783, Foll; AIR 1960 SC 233, Dist. 
(Paras 10 & 12) 
(B) Limitation Act (1963), Art. 10 — 
Starting point of limitation— Suit against 
Railway — Suit for compensation for 
short delivery and damages — Open 
delivery of goods given on 25-11-1964 — 
Statutory Notice under S. 80 of Civil 
Procedure Code given—Limitation begins 


to run from 25-11-1964. AIR 1962 SC 
1879, Foll. (Para 9) 
Cases Referred: Chronological Paras 


AIR 1969 SC 783: (1969) 2 SCJ 467 15 
AIR 1962 SC 1879: (1863) 2 SCR 832 9 
AIR 1960 SC 233: (1960) 2 SCR 75 14 


Y, K. Sabharwal, for Petitioner; Sat 
Pal, for Respondent. 


ORDER:— This is a petition for revi+ 
sion filed on behalf of the Union of 
India, under S. 25 of the Provincial 
Small Cause Courts Act against the judg- 
ment and decree dated March 28, 1973, 
passed by Judge, Small Cause Court, 
Delhi. The petition arises in the follow- 
ing circumstances: 

2. Plaintiff-respondent, Kewal Par- 
kash, proprietor of M/s. Kewal Parkash 
& Brothers, Dry Fruit Merchants & 
Commission Agents, filed a suit against 
the Union of India, owning and repre- 
senting the Northern Railway, for the 
recovery of Rs. 994.20 on account of 
damages for short delivery and goods 
delivered in damaged condition. It was 
Stated in the plaint that a consignment 
comprising 250 cases of raisins was con- 
signed with the Railway at Peshawar 
Cantt. Station for carriage by rail and 
delivery at Delhi station, under invoice 
No, 47, Railway Receipt No. 84871 dated 
19-8-64, ex-Peshawar Cantt. to Delhi, 
The plaintiffs were the consignees of the 
railway receipt for the said goods. It 
was alleged that the goods were consign- 
ed at railway risk rate. It was also plead- 
ed that due to the negligence and want 
of proper care on the part of the Rail- 
way Administration and/or its servants, 
seven cases out of the suit consignment, 
were delivered to the plaintiff-respon- 
dents in a badly damaged condition with 
heavy pilferage. The fact of damage 
and shortage was brought to the notice 


1977 Union of India v. Kewal Parkash 


of the station incharge before taking 
delivery and removal of the goods from. 
the railway premises. Open delivery 
was granted by the Railway and 113 kgs. 
of raisins were found short and 62 kgs. 
of raisins were delivered on assessment 
of damages at 85 per cent. It was further 
alleged that although the Railway ad- 
ministration was called upon to inform 
or disclose to the plaintiff-respondents as 
to how the consignment was dealt with 
in transit but the railway administration 
did not supply particulars thereof. The 
compensation for short delivery was 
claimed at Rs. 678 and the compensation 
for damage was claimed at Ry. 316.20, It 
was also pleaded that notices under 
S. 78-B of the Indian Railways (Amend- 
ment) Act, 1961 and under S. 80, C.P.C. 
had been given to the petitioner-defen- 
dant but to no avail. 

2-A. The Union of India contested the 
suit on various grounds. The suit was 
claimed to be barred by time. The peti- 
tioner-defendant also denied the title of 
the plaintiff to the goods in question of 
their right to sue. The defendant also 
denied negligence or want of proper care 
on the part of the Railway administration 
or its servants, It was pleaded that since 
the Pakistan seals on the wagon were 
found to be intact, the Railway admin- 
istration could not be held liable. It was 
further pleaded that the consignment 
was booked by Pakistan Railways and 
the defendants informed the plaintiff- 
respondents about the loss having taken 
place in Pakistan and asked them to seek 
relief from Pakistan Western Railway 
with whom the contract of carriage was 
entered into by the plaintiff-respondents. 
It was also stated that the Railway ad- 
ministration was not bound in law to dis- 
close as to how the consignment was 
dealt with in transit. It was suggested 
that the plaintiff-respondents could seek 
relief from Pakistan Western Railway. 
where the loss occurred because one 
sovereign State cannot be an agent of 
another sovereign State. The receipt of 
notices under S. 78-B of the Indian Rail- 
ways (Amendment) Act, 1961 and S. 80, 
C.P.C. was admitted. It was further sub- 
mitted that no cause of action was dis- 
closed in the plaint 

3. The learned Judge, Small Cause 
Court, posed the following two questions 
for decision: 

(i) Has the plaintiff locus standi to sue? 

(ii) Whether the plaintiff is entitled to 
any compensation about loss and damage 
as alleged? If so, to what amount? 
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4, On the first point for decision, the 
learned Judge, Small Cause Court, found 
that as the plaintiff was consignee of the 
goods in dispute and under the Inter- 
national law the goods vest in the con- 
signee, the plaintiff had the locus standi 
to sue. 


5. On the other point, viz., the merits 
of the case, the learned Judge, Small 
Cause Court, held that so far as suit for 
compensation for the damage to the goods 
62 kgs. of raisins is concerned, the suit 


. of the plaintiff must fail as the plaintiff 


did not take delivery within one month 
of the arrival of the goods. 


6. Regarding the claim for damages 
for short delivery, the trial court held 
that the plaintiff has proved the loss of 
Rs. 675.74 and relying upon R. 13 of the 
Fundamental and Subsidiary Rules for 
the Interchange of Traffic between India 
and Pakistan, stated in Annexure I there- 
of, took the view that the claim of the 
plaintiff-respondents had to be settled 
by the receiving railway ie. in the pre- 
sent case, the Northern Railway and de- 
creed the suit to that extent. It was also 
held that the suit was within time. 


T. Shri Y. K. Sabharwal, who appear- 
ed on behalf of the petitioner-defendant, 
made the following submissions: 

(1) that there was no contract of car- 
riage between the consignee and the 
defendant-petitioner; 

(2) that there was no plea that the de- 
fendant-petitioner are liable on account 
of any bailment; 

(3) that in view of S. 76-E of the Indian 
Railways Act, responsibility of railway 


administration in case of traffic passing 


over railway in India and railway in 
foreign countries for any loss, destruc- 
tion, damage or deterioration from 
whatever cause, cannot be fixed unless 
it is proved by the owner of the goods 
that such loss, destruction, damage or 
deterioration arose on the railway of the 
railway administration. 

It was urged in this connection that there 
is neither any averment nor any evi- 
dence on behalf of the plaintiff-respon- 
dents or otherwise that the loss arose on 
the railway of the railway administra- 
tion. It was also urged in this connection 
that the learned Judge, Small Cause 
Court, has decreed the suit on the basis 
of certain rules known as Fundamental 
and Subsidiary Rules for the Interchange 
of traffic between India and Pakistan, 
which was not the basis of the suit, In 
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any case, the learned counsel urged, 
these Rules are of no effect since the 
promulgation of S. 76-E of the Indian 
Railways Act by Indian Railways (Am~ 
endment) Act, 1961; 

(4) that the suit is barred by time, and 
the plaintiff-respondents have also not 
proved the value of the goods, 

8. I shall first take up the last point 
regarding limitation and the value of 
the goods. So far as the value of the loss 
is concerned, the learned trial Judge has 
relied upon the statement of P.W. 3, 
Manisher Lal. There was no evidence in 
rebuttal and there is no scope for inter- 
fering with that finding of the learned 
trial Judge under S. 25 of the Provincial 
Small Cause Courts Act as it cannot be 
said that this decision is not in accord- 
ance with law. 


9. Regarding the plea of limitation, 
it was negatived by the Judge, Small 
Cause Court, and I feel rightly. In this 
case, open delivery was given on 25-11+ 
1964. Thereafter notice was given under 
S. 80, C.P.C. Since it is a case of short 
delivery, the relevant article of Limita- 
tion Act is Art. 10. Under Art. 10 in a 
suit against carrier for compensation for 
josing or injuring goods, the limitation 
provided is three years from the time 
when the loss or injury occurs. In such 
circumstances, the relevant law is laid 
down by the Supreme Court in Jetmull 
Bhojraj v. Darjeeling Himalayan Rail- 
way Co. Ltd., AIR 1962 SC 1879. In this 
judgment the Supreme Court held that 
where what is claimed in a suit against 
the Railway Administration is compen- 
sation for the damage to the goods which 
were eventually delivered, the appropri~ 
ate article applicable would be Art. 30 
and not Art. 31 and the burden would 
be on the railway administration who 
‘want to non-suit the plaintiff on the 
ground of limitation to establish that 
the loss or injury occurred more than 
one year before the institution of the 
suit, After the coming into force of the 
new Limitation Act, the Art. 10 is the 
corresponding provision to the old Art. 30 
and now the period of limitation is three 
years from the time the loss or injury 
occurs, Since open delivery was given in 
the present case on 25-11-1964, the limi~ 
tation would begin to run from 25-11- 
1964. Taking into account the time taken 
in sending the notices, the suit, having 
been filed on 25-1-1968, is within three 
years. Therefore, it must be held that 
the suit is within time and is not barred 
by time. 


A.I. R. 


10. The other three submissions, as 
enumerated above, are in fact one sub- 
mission, namely, that the plaint disclos- 
ed no cause of action. A bare look at the 
plaint would show that no case of bail- 
ment to the Northern Railway was plead- 
ed in the plaint. What was pleaded was 
that loss was due to the negligence and 
want of proper care on the part of the 
railway administration. It will be notic- 
ed that S. 76-E of the Raitways Act is 
now a special provision for fixing respon- 
sibility on the railway administration in 


‘ease of traffic passing over railway in 


India and railway in foreign countries. 
S. 76-E will be straightway applicable 
to the present case since the goods were 
admittedly booked from Peshawar which 
is in Pakistan, a foreign country. The 
suit should have failed on the short 
ground that it was not even alleged in 
the plaint that the loss arose on the rail- 
way of the railway administration. 


11, The learned counsel for the res- 
pondent herein, however, urged that 
paragraph 4 of the plaint does make out 
that averment by implication. I am 
afraid, that it is not so as would be clear 
on a bare reading of paragraph 4 of the 
plaint. There is not an iota of evidence 
on behalf of either party that the loss 
arose on the railway of the railway ad- 
ministration. On this short ground alone, 
the suit of the plaintiff should have fail- 
ed. However, learned counsel for the res- 
pondent submitted that his case is based 
on a combined reading of Rr. 11, 12 and 
13 read with R. 2 as contained in Anne~ 
xure I to Fundamental and Subsidiary 
Rules in regard to interchange of traffie 
between India and Pakistan. 


12. The opening part of these afore- 
said rules reads as under: 

“the following rules for the inter- 
change of traffic between India and Pak- 
istan, framed at a meeting of the reprex 
sentatives of India and Pakistan held at 
New Delhi from 26th to 29th September, 
1950. have been ratified by both the Gov- 
ernments and will be brought into force 
with effect from Ist January 1951 except 
where otherwise stated:— 


Annexure I...... Fundamental Rules,” 
It is thus apparent that these Rules have 
not been framed under the provisions of 
the Railways Act but have been framed 
in pursuance of treaty entered into be- 
tween India and Pakistan. The relevant 
Rr. 2. 11, 12 and 13 previded as under: 

“(2) Interchange of India-Pakistan 
traffic shall be regulated by the follow- 
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ing fundamental rules and rules subsi- 
diary thereto which cannot be amended, 
added to, or departed from, without the 
written consent of the two Governments. 


oeecee Pecces ILIY] eneves 


(11) Any claim for refund of over- 
charges in the case of ‘paid to pay’ traffic 
shall lie against and te disposed of by 
the forwarding railway in respect of 
overcharges in the shares of the country 
in which the traffic originates and by the 
receiving railway in respect of over- 
charges in the shares of receiving coun- 
try. In the case of all other traffic, claim 
shall lie against the country which made 
the collection. 


(12) Incidence of claims for loss, 
damage, etc., to consignments, including 
loss, damage. etc, resulting from misdes- 
patch, delay or exchange by one country 
against another shall be determined as 
follows:— 

(A) casesvesvcesece 

(1D) .cavseesensenes 

(C)acesseesecctove 

AA) .eccsseereooen 

(6) caneccetscasies 

(13) Claims from the publie for loss of 
or damage or delay to goods shail be 
dealt with by the receiving railway. The 
liability for legal expenses will be allo- 
cated in the same proportion as liability 
for the claim.” 


13. It will be noticed that Rr. 11 and 
12 of this Annexure are wholly irrele- 
vant, R. 11 deals with claim for refund 
of overcharges and has got nothing to do 
with the present case, R. 12 deals with 
the right of one country against the 
other in case of incidence of claims for 
loss, damage etc. R. 13 merely gives a 
sort of locus standi to the public to make 
claims for the loss to goods in Indo- 
Pakistan traffic before the receiving rail- 
way. It does not provide for as to in 
what cases the receiving railway will be 
responsible. As to in what cases the re- 
ceiving railway will be liable the rules 
are completely silent. It is urged that 
the receiving railway, under R. 138, is 
liable for all cases of loss, damage or 
delay. I am afraid, this is not what R. 13 
says, All thet R. 13 says is that the 
claims from the public for loss or damage 
or delay to goods shall be dealt with by 
the receiving railway. It does not fix the 
responsibility of the receiving railway 
vis-a-vis the claims of the public. The 
claims have, in any case, to be dealt with 
in accordance with the law of the receiv- 
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ing country. In the present case. S. 76-E 
has not been complied with and in this 
view of the matter even if the rules, 
aforesaid, are still binding, the case of 
the plaintiff-respondents must fail, 

14, Shri Sat Pal, learned counsel for 
the plaintiff-respondent, has brought to 
my notice the case reported as Union of 


‘India v. Amar Singh, AIR 1960 SC 233. 


It will be noticed that in that case the 
liability was fixed on the railways in 
India on the basis of implied contract of 
bailment. No such case of implied con- 
tract of bailment has been pleaded in 
the present case, Therefore, this case is 
of no assistance to the respondents, 

15. The learned counsel then placed 
reliance upon the observations of Hidaya- 
tullah, J. in Maganbhai Ishwarbhai Patel 
v. Union of India, AIR 1969 SC 783 at 
p. 792. in paragraph 25 which reads as 
under: 

“A treaty really concerns the political 

rather than the judicial wing of the 
State. When a treaty or an award after 
arbitration comes into existence, it has 
to be implemented and this can only be 
ff all the three branches of Government 
to wit the Legislature, the Executive 
and the Judiciary, or any of them, possess 
the power to implement it. If there is 
any deficiency in the constitutional sys- 
tem it has to be removed and the State 
must equip itself with the necessary 
power. In some jurisdictions the treaty 
or the compromise read with the award 
acquires full effect automatically in the 
Municipal Law, the other body of Muni- 
cipal Law notwithstanding. Such treaties 
and awards are ‘self-executing’, Legis- 
lation may nevertheless be passed in 
aid of implementation but is usually not 
necessary.” 
There is no quarrel with the proposition 
laid down in this paragraph, The afore- 
said Fundamental and Subsidiary Rules, 
to the extent they go, merely give a 
right to a party to make a claim. So far 
as the grounds on which the Municipal 
Courts will entertain the claim is con- 
cerned that depends on the Statute and 
in the present case, we have S. 76-E of 
the Railways Act. 

16. In view of my finding that the 
plaintiff failed to comply with the pro- 
visions of S. 76-E of the Railways Act, 
the suit must fail, 

17. The Revision Petition is accord- 
ingly accepted and the judgment and 
decree passed by the learned Judge, 
Small Cause Court, dated March 28, 1973 
is set aside, 
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18. On the facts of this case, the par- 
ties are left to bear their own costs 
throughout, 

Revision allowed, 
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M/s. Hindustan Petroleum Corporation 
Ltd., Appellant v. M/s. Wearwell Cycles 
Co. (India) Ltd., Respondent. 

First Appeal No. 157-D of 1964, D/- 
29-10-1976.* 

Civil P. C. (1908), 0. 17, R. 3 — Discre- 
tion of Court — Time for paying ad- 
journment costs granted — Court has 
discretion to grant further time. 


The plaintiff in the instant case was 
granted time to pay adjournment costs to 
the defendant. The plaintiff could not 
pay the costs at the very moment when 
the case was called out on the adjourn- 
ed date and wanted the court to hold 
over the case for a short time so that he 
may arrange for payment of the adjourn- 
ment costs. The Court dismissed the suit 
merely because the payment of adjourn- 
ment costs had been made conditional. 
The Court thought that it was bound by 
its own order and had no discretion to 
give more time to the plaintiff to pay 
costs. Held that in this view the trial 
Court was in error, The Court always 
has discretion to give time to the plain- 
tiff for the payment of the adjournment 
costs. In the circumstances of the case 
an opportunity should have been given 
to the plaintiff to pay the adjournment 
costs. AIR 1961 SC 882, Relied on. 

(Paras 8, 10) 


Cases Referred: Chronological Paras 
AIR 1961 SC 882: (1961) 3 SCR 763 8 


B. N. Kirpal, for Appellant; D. D. 
Sharma, for Respondent. 


V. S. DESHPANDE. J.:— The suit of 
the plaintiff-appellant has been dismiss- 
ed under O. XVII, R. 3, Civil Procedure 
Code. Hence this appeal by the plain- 
tiff. The main question to be considered 
is whether the plaintiff-appellant com- 
mitted a ‘default’ within the meaning of 
the said rule so as to justify the dis- 
missal of the suit by the trial Court. 


*(From order of R, K. Synghal, Sub-J., 
First Class, Delhi, D/- 6-6-1964.) 
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2, The suit was originally brought by 
M/s. Esso Standard Eastern Inc. Com- 
pany which was a corporation incorpo- 
rated in the United States and was thus 
a foreign company, This foreign com- 
pany had an undertaking working in 
India and managed by its Indian subsi~ 
diary company. This undertaking was 
acquired by the Central Government by 
the Esso (Acquisition of Undertakings in 
India) Act No. 4 of 1974. At first, the 
undertaking vested in the Central Gov~ 
ernment. Later, it vested in the Hindus- 
tan Petroleum Corporation Limited 
which is a company registered under the 
Indian Companies Act, 1956, An applica- 
tion has, therefore, been made to this 
Court under O. VI, R. 17. Civil Proce- 
dure Code by the counsel for the plain- 
tiff-appellant on 30th July, 1975 for sub- 
stitution of Hindustan Petroleum Corpo- 
ration Limited in the place of M/s. Esso 
Standard Eastern Inc. Company, The 
learned counsel for the defendant-res- 
pondent opposed this application under 
a misconception. He argued firstly that 
Act 4 of 1974 acquired the Indian under- 
taking of M/s. Esso Eastern Inc. which 
is not the same name as M/s. Esso Stan- 
dard Eastern Inc. which is the name of 
the plaintiff, In answer to this objection, 
the learned counsel for the plaintiff- 
appellant referred to the certificate 
dated 22-12-1970, a copy of which has 
been filed by him on 27th November, 
1975. This shows that the former name 
of the plaintiff-company was changed in 
1970 to Esso Eastern Inc. The learned 
counsel for the respondent argues that 
the said copy was not sufficient evidence 
to prove the change of name. We find, 
however, that it is the changed name 
which figures in the Act of 1974. The 
change of name of such a world famous 
corporation is a matter of public know- 
ledge and cognizance of it has been 
taken by the Government and Parlia- 
ment of India. We do not think, there~ 
fore, that it is necessary for the plaintiff- 
appellant to produce more proof of the 
change of name. 
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3. Secondly. it was argued by the 
respondent that the original plaintiff 
company, Esso Eastern Inc. ceased to 


exist and with that the suit filed by it 
abated. But it is precisely to prevent 
such abatement that Act No. 4 of 1974 
provides that such a suit would not abate 
and that it shall be continued either by 
the Central Government in which the 
Indian undertaking of the company vests 
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or by the successor in which the said 
undertaking would later vest. ? 

4. We, therefore, allow the applica- 
tion for amendment. 

MERITS OF THE APPEAL— 

5. The suit of the plaintiff was dis- 
missed on 6th June, 1964 by the follow- 
ing order:-— 

“Presenti— Counsel for the parties, 
Plaintiffs were burdened with Rs. 50 
costs on the previous date and Rs. 30 on 
the date previous to that. Plaintiffs were 
in all to pay Rs, 80 as costs which were 
conditional but plaintiffs have failed to 
pay the same and the counsel for the 
plaintiffs states that costs were not con- 
ditional so he will now pay. But my 
previous orders are quite clear. Costs 
were conditional and as the plaintiffs are 
not ready to pay the costs, evidence of 
the plaintiffs cannot be recorded, The 
plaintiff’s evidence is, therefore, deemed 
to be closed. : 


As the plaintiffs’ evidence has been 
closed and as the burden of all the issues 
was on the plaintiffs so case is to be 
deemed to have not been issued therefore 
there is no necessity of deciding the 
issues separately. The suit is therefore 
dismissed with costs.” 


6. The background of the above order 
was as follows:— On 22nd February, 
1964, the case had fbeen fixed for the evi- 
dence of the plaintiff. The process fee 

. and diet money were, however, paid late 
by the plaintiff. The result was that 
though the summonses duly reached all 
the witnesses, only one of them could be 
served. The purpose of paying process 
fee and diet money early is that repeat- 
ed service of summons could be attempt- 
ed. If the process fee and diet money are 
paid late and only one attempted service 
can be made, then there is a risk that 
in one attempt all the witnesses may not 
be served. The plaintiff was, therefore, 
to be blamed for the late payment of 
process fee and diet money and the trial 
court was justified in granting adjourn~ 
ment subject to payment of Rs. 30 as 
costs. The trial court also ordered that 
the plaintiff shall be responsible to get 
the witnesses served. The next date for 
the evidence of the plaintiff was Tth 
April 1964, Again the plaintiff paid pro- 
cess fee late, but fortunately for it, all 
the witnesses except one were served. 
The record does not show whether any 
of the served witnesses attended the 
court, However, the trial court further 
levied adjournment costs of Rs, 50 and 
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allowed the previous costs also to be paid 
on the following date and adjourned the 
case for the evidence of the plaintiff for 
6th June, 1964. Again the court ordered 
that the plaintiff was to come with the 
witnesses on its own responsibility, On 
6th June, 1964 the counsel for the appel- 
lant submitted that the costs imposed 
were not conditional and were not justi- 
fied. The court, however, treated the 
previous order for payment of costs as 
being conditional to further progress of 
the suit. The previous order dated 7th 
April 1964 is in the handwriting of the 
Reader of the court. It is, therefore, rea- 
sonable to suppose that there may have 
been some misapprehension in the mind 
of the counsel as to whether or not the 
imposition of costs was conditional. The 
court after perusing the record came to 
the conclusion that the costs were condi- 
tional. If that were so, the court ought 
to have allowed the appellant reasonable 
time to pay the costs. 


7. The learned counsel for the appel- 
lant, Shri Prakash Narain, Advocate 
(now a Judge of this Court), who filed 
the grounds of appeal has denied _ that 
the plaintiff had refused to pay the ad- 
journment costs though the plaintiff 
could not pay them at the very moment 
when the case was called out and it 
wanted the court to hold over the case 
for a short time so that it may arrange 
for payment of the adjournment costs, 
Under the circumstances we are satisfied 
that the court below has erred in exer- 
cise of its powers under O, XVII, R. 3, 
Civil Procedure Code to decide the suit 
forthwith, 


8. Further, the court dismissed the, 
suit merely because the payment of ad- 
journment costs had been made condi- 
tional. Clearly the court thought that it 
was bound by its own order and had no 
discretion to give more time to the plain- 
tiff to pay costs, In this view, the trial 
court was in error. The trial court al- 
ways had the discretion to give time to 
the plaintiff for the payment of adjourn- 
ment costs. If any authority were needed, 
it is provided by Mahanth Ram Das v. 
Ganga Das, (1961) 3 SCR 763: (AIR 1961 
SC 882). 

9. As a rule this Court would not 
interfere with the discretion of the trial 
court in deciding the suit forthwith 
under O. XVI, R. 3, Civil Procedure 
Code, But in this particular case, the 
trial court seems to have been under a 
misapprehension that once it made the 
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payment of adjournment costs condition- 
al, it had no discretion to allow more 
time to the plaintiff for payment of 
costs. It, therefore, failed to exercise the 
discretion which it had in giving the 
plaintiff some time to pay the adjourn- 
ment costs under a mistaken view of law. 


10. We, therefore, set aside the order 
dated 6th June, 1964 dismissing the suit 
and hold that in the circumstances of 
the case an opportunity should have been 
given to the plaintiff to pay the adjourn- 
ment costs. We order that the parties do 
appear in the trial court on the 15th 
November, 1976 and on that date the 
plaintiff shall pay the adjournment costs 
to the defendant. Thereupon the trial 
court shall fix the case for evidence of 
the plaintiff giving the plaintiff. due op- 
portunity for payment of process fee 
and diet money to summon its witnesses 
through court without making the plain- 
tiff responsible for enforcing the at- 
tendance of the witnesses, If the wit- 
nesses remain absent after service, it is 
open to the trial court io refuse to ad- 
journ the case unless the plaintiff prays 
for the issue of warrants of arrest 
against such witnesses. In the circum- 
stances, we order the parties to bear 
their own costs in this appeal. 


Appeal allowed, 
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M/s. Jugmug Electric & Radio Co., Ap- 
pellant v. M/s. Telerad Pvt. Ltd., Bom- 
bay and another, Respondents. 

F. A, O, No, 126 of 1970, D/- 19-10- 
1976.* 

Trade and Merchandise Marks Act (No. 
43 of 1958), S. 11 — Prohibition contain- 
ed in cls. (a) and (e) do not have refer- 
ence to similarity of goods, 


The Appellant Co, the manufacturers 
of electrical goods and appliances were 
using trade mark ‘Telerad’ to sell their 
goods. The said ‘Telerad’ trade mark was 
registered iby the respondent Co. for their 
radio sets. The respondent Co. thus ob- 
jected to the giving of ‘Telerad’ trade 
mark to appellant Co. The Assistant Re~ 


*(From order of M. K. Pradhan, Asst. 
Registrar of Trade Marks, D/. 26-8- 
1970.) 
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gistrar upheld objection. On appeal to 


High Court, 
Held, the respondent who had coined 
the word, ‘Telerad’ and extensively used 


it and acquired reputation for his pro- 
ducts, was entitled to protect his trade 
hame against its unauthorised use. The 
use of the expression ‘Telerad’ by the 


appellant was clearly not bona fide. No 
appreciable evidence had been shown by 
the appellant for use of the respondent’s 
registered trade mark in relation to his 
goods except with the intention to cause 
confusion. The goods, which the appel- 

t wished to trade in, were electrical 
appliances but the trade name they had 
selected had nothing to do with the elec- 
trical appliances. Their obvious intention 
was to pass off their goods as originating 
from the respondents manufacture or 
at least as of a collaborator of respon- 
dent and as such the appellant’s use of 
the trade mark ‘TELERAD’ was likely to 
deceive or cause confusion and therefore 
its registration was prohibited by cl. (a) 
of S, 11. Case law discussed. (Para 11) 
Cases Referred: Chronological Paras 
1973 RPC 297: (1972) 1 WLR 729 
AIR 1969 Bom 24 
AIR 1963 SC 1882 
AIR 1963 Bom 246 4 
1957 RPC 79 
1957 RPC 177 
(1949) 66 RPC 84 
(1946) 63 RPC 59 
(1945) 62 RPC 11t 
(1942) 58 RPC 91 
(1941) 58 RPC 91 
AIR 1934 All 7:58 RPC 26 
(1929) 46 RPC 126 
(1898) 15 RPC 105 6 
(1890) 7 RPC 311 : 

Anoop Singh, for Appellant; 
Anand, for Respondents. 

JUDGMENT:— This first appeal under 
S. 109 (6) of the Trade and Merchandise 
Marks Act, 43 of 1958, (hereinafter re- 
ferred to as ‘the Act’) has been filed by 
the appellants against the order of the 
Assistant Registrar, dated 26th August, 
1970, by which he has ordered the re- 
moval of the trade mark of the appel- 
lants (No. 217016B) dated 7th August, 
1963, on the ground that it offends Ss, 11 
and 18 of the Act. 

2. The material facts of the case are 
that the appellants, namely, Jugmug 
Electric & Radio Company claiming to 
be manufacturers of electric heaters, im- 
mersion heaters (electrical), hot plates 
for cooking, electric toasters, table lamps, 
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heating apparatus and parts of the afore- 
said goods, applied for registration of 
their trade mark ‘TELERAD’, which was 
granted by the impugned mark mention- 
ed above. The respondents, who are Tele- 
rad Private Limited had their own trade 
mark registered under Nos. 181813 and 
195883 in respect of Radio and television 
as ‘TELERAD’, opposed the registration 
of the mark, but failing to file the op- 
position in time, the respondents applied 
in October, 1964 for rectification of the 
register and removal of the impugned 
trade mark of the appellants. The res- 
pondents contended that the impugned 
trade mark contravened Ss, 11, 12 and 
18 of the Act and so must be removed 
from the register. The Assistant Regis- 
trar by the impugned order found that 


the respondents before me were the 
persons aggrieved. He also found that 
the nature and characteristics of the 


respective sets of goods were totally dif- 
ferent and their manufacturers were also 
different and so the goods were of a dif- 
ferent description. He repelled the con- 
tention of the respondents that the re- 
gistered trade mark contravened §. 12 
(1) of the Act. He, however, concluded 
that the same contravened Ss. 11 and 18 
of the Act and the appellants were not 
entitled to concurrent registration under 
S. 12 (3) of the Act. So he exercised the 
discretion and ordered the removal of the 
mark, 


3. Mr. Anoop Singh appearing to as- 


sail the order has’ contended that the 
respondents had no locus standi to file 
the petition for rectification, since they 


had failed to file the opposition in time 
and that the Assistant Registrar had 
arred in recording his finding, regarding 
5. 11 of the Act after he had held that 
the goods were different. 


4. Mr. Anoop Singh, counsel for the 
appellants has cited a large number of 
1uthorities to show that if the goods 
were different, similarity in the trade 
mark does not call for refusal of regis- 
ration. In Darnell (J) & Son Ltd.'s appli- 
ration for a Trade Mark, 1957 RPC 17%, 
the trade mark of ‘boots, shoes and slip- 
ers’ was held not contravening similar 
rade mark of ‘stocking and socks’. In the 
Matter of an Application by Ladislas 
fellinek for the Registration of a Trade 
Mark, (1946) 63 RPC 59, the trade mark 
£ shoes was found as not contravening 
he trade mark for shoe polish. In Tho- 
nas Bear & Sons (India) Ltd. v. Prayag 
Narain & Jagannath, (1941) 58 RPC 25; 
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(AIR 1934 All 7) the trade mark of chew- 
ing tobacco was found as not contraven- 
ing the trade mark for cigarettes. In the 
matter of an Application by J. & J, Col- 
man Ltd. to Register a Trade Mark, (1929) 
46 RPC 126, semolina and mustard were 
found to be different goods. In Lifeguard 
Milk Products Proprietary Ltd.'s case, 
1957 RPC 79, tea and milk and milk pro- 
ducts were found to be different. In 
Lever Brothers, Port Sunlight Ltd. v. 
Sunniwite Products Ltd., (1949) 66 RPC 
84. Sunlight and Sunniwite were found 
to be different. In Nekumar K. Porwal 
v. M/s, Mohanlal Hargovindas, AIR 1963 
Bom 246, it was found that the grievance 
of the party aggrieved must be substan- 
tial and not sentimental. In London Rub- , 
ber Co, Ltd. v. Durex Products Incorpo- 
rated, AIR 1963 SC 1882 at p. 1885, the 
registration of contraceptives for men 
were found as not similar to the regis- 
tration of contraceptives for women. 


5. I have carefully considered these 
authorities. They do not touch the ques- 
tion of law that has been raised before 
me. In the instant case, it is nobody's 
case, at least at the stage of appeal, that 
radios and television sets produced by 
the respondents are the same goods as 
electrical goods like electric heaters, 
table lamp, etc. which are manufactured 
by the appellants, The Assistant Regis- 
trar has himself recorded the finding in 
favour of the appellants on S. 12 of the 
Act. S. 12 deals with the prohibition of 
registration of identical or deceptively 
similar trade marks. Had the attack of 
the respondents been confined to the 
grounds stated in S. 12, there is no doubt 
that their objection would, in view of 
the finding of the Assistant Registrar, 
have to be dismissed. The question, how~ 
ever, for consideration arises on the con- 
struction of 5. 11 of the Act and its ap- 
plication to the facts of the case, S. 11 of 
the Act reads as follows: 

"L A mark— 

(a) the use of which would be likely to 
deceive or cause confusion; or 

(b) the use of which would be contrary 
to any law for the time being in force; 
or 
(e) which comprises or contains scan- 
dalous or obscene ‘matter; or 

(d) which comprises or contains any 
matter likely to ‘hurt the religious sus- 
ceptibilities of any class or section of 
the citizens of India; or 

(e) which would otherwise 
titled to protection in a court; 


be disen- 
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Shall not be registered as a trade mark.” 
A perusal of the aforesaid section shows 
that the prohibitions contained in cls, (a) 
and (e) above do not have a marked re- 
ference to the similarity of the goods, 
The prohibition is directed against per 
se registration of the trade mark which 
contravenes any of the aforesaid clauses, 


6. In Eastman Photographic Materials 
Co, Ltd. v. John Griffith Cycle Corpora- 
tion Ltd. and the Kodak Cycle Company 
Lid., (1898) 15 RPC 105, the court found 
that the Eastman Company had in- 
vented and had for some years used the 
word ‘Kodak’ in connection with their 
goods and especially for cameras; and 
the word occurred in all their registered 
Trade Marks. The company had made a 
speciality of cameras suitable for bi- 
cyclists and the appliances for fixing the 
same to bicycles and had largely adver- 
tised ‘Bicycle Kodaks. The opponent 
company had applied for and obtained 
registration of the word ‘Kodak’ for bi~ 
cycles. The Eastman Company and The 
Kodak Co. Ltd. applied for an injunction 
to restrain the defendants from carrying 
on the business under the name of Kodak 
Cycle Company Ltd. and from passing 
off their goods as the goods of the plain- 
tiffs. The court held that the word 
‘Kodak’ had become identified with the 
Eastman Company and with their goods, 
that the evidence showed a close con- 
nection between the bicycle and photo- 
graphic trades, that registration had been 
obtained by an untrue statement to the 
Registrar, that the defendants were try- 
ing to get the benefit of the reputation 
of the Eastman Company, and that the 
Trade Mark must be expunged as being 
calculated to deceive. 


7. In the Matter of an Application by 
Edward Hack for the Registration of a 
Trade Mark, (1941) 58 RPC 91, the ap- 
plication was for registration of the 
words ‘Black Magic’ in respect of laxa- 
tives, which was opposed by the proprie- 
tors of the mark ‘Black Magic’ in respect 
of ‘Chocolate & Choclates’, The court 
held that there was a risk of confusion 
in that some persons would be likely to 
think that the two ‘Black Magic’ prepa- 
rations were made by the same manu- 
facturers, and others to wonder if this 
might be the case. As a result, the regis- 
tration was refused. Same view has been 
taken by a Division Bench of the Bombay 
High Court in Sunder Parmanand Lal- 
wani v. Caltex (India) Ltd, AIR 1969 
Bom 24, where the case was of petroleum 
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products produced by Caltex (India) Ltd., 
as competing with Caltex Watches. The 
court applied the principles of S, 11 of 
the Act and refused the registration. In 
that decision the court examined Kodak 
Cycles case ((1898) 15 RPC 105), In the 
matter of Dunn’s Trade Mark (1890) 7 
RPC 311, In the matter of an applica- 
tion by Ferodo Ltd. (1945) 62 RPC 111, 
Edward Hack Case, (1942) 58 RPC 91. In 
Dunn’s Trade Mark (1890) 7 RPC 311, 
the court had dealt with the question of 
‘Fruit-Salt Baking Powder’ as opposed 
to ‘Eno Fruit Salt’. The House of Lords 
held that Dunn’s use of the words ‘Fruit- 
Salt? would have the effect of deceiving 
the people as there would ibe a suspici- 
ous connection between the two articles 
in the minds of many persons. After exa- 
mining the cases, the Bombay High 
Court observed that a large number of 
persons, if they saw or heard about the 
mark ‘Caltex’ in connection with the ap- 
plicant’s watches, would be led to think 
that the watches were in some way con- 
nected with the opponents who were 
dealing in petrol and various oil products 
with the Caltex Mark, or they were in 
any way connected with opponents. In 
this view of the matter, the registration 
was refused. 


8 In G. E Trade Mark, 1973 RPC 
297, Lord Diplock observed as follows: 

“The essence of a trade mark is the 
association that it bears in the mind of 
a potential buyer of the goods to which 
it is applied, I can see no reason for dif- 
ferentiating between cases where the 
confusion arises because the trade mark 
is associated with the name of a manu- 
facturer to which some other manufac- 
turer’s name is similar, and causes the 
association with a design or with des- 
criptive words and the confusion arises 
‘because some other manufacturer uses a 
similar design or similar descriptive 
words to indicate the origin of his goods. 
In my view, S. 11 is wide enough to em- 
brace ‘confusion’ resulting from any of 
these kinds of association.” 


9. In the instant case, the Assistant 
Registrar found that Telerad was not a 
common dictionary word, but a coined 
word, consisting of ‘TELE’ and abbrevia- 
tion of Radio 'RAD’. The Assistant Regis- 
trar was satisfied on the evidence on re- 
cord that the respondents before me had 
established substantial user and reputa- 
tion in respect of their mark and that in 
some cases at least the rival goods were 
displayed and sold in the same shop or 
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over the same counter and passed 
through same trade channels, He also 
found the evidence from traders and 
purchasers to the effect that they would 
think that the goods have originated from 
the respondents if they see the same 
mark applied to domestic electric appli- 
ances, After recording these findings of 
fact, the Assistant Registrar held that 
though the rival goods were not of the 
same description, still there was likeli- 
hood of confusion as to trade origin if 
the respective goods were sold under the 
‘TELERAD’ mark in the same shop, over 
the same counter, and if the public were 
not actually deceived, they might still 
wonder as to whether the rival goods 
have a common trade origin. As such, he 
upheld the objection of the respondents, 


10. In view of the findings of fact re- 
corded by the Assistant Registrar, which 
there is no reason to differ from, I agree 
that the Assistant Registrar has answer- 
ed the question of law correctly. In my 
opinion he has written a very considered 
judgment and has appreciated the prin- 
ciples of law correctly, There is no doubt 
that the respondents, who have coined 
the word ‘TELERAD’ and extensively 
used it and acquired reputation for their 
products are entitled to the protection 
of their trade name against its unautho- 
rised use. The use of the expression 
‘TELERAD’ by the appellants is clearly 
not bona fide. No appreciable reason has 
been shown by the appellants or their 
counsel for use of the respondents’ regis- 
tered trade mark in relation to their 
goods, except with the intention to cause 
confusion. The goods which the appel- 
lants wish to trade are electrical appli- 
ances, but the trade name they have 
selected has nothing to do with the elec- 
trical appliances. Their obvious intention 
is to pass off their goods as originated 
from the respondents’ manufacture or at 
least as a collaborator of them. It would 
be very interesting to observe that dur- 
ing the course of arguments Mr. Anand 
for the respondents suggested that the 
appellants may adopt any name except- 
ing the word ‘TELERAD' and so a num- 
ber of suggestions were given including 
the word ‘'TELEMUG’. But- the appellants 
stoutly refused to accept any expression 
excepting the word ‘TELERAD’ without 
a break in it, though they were prepared 
to add ‘JUGMUG’ or other words either 
before or after the same. This only shows 
that the appellants whose name is JUG- 
MUG ELECTRIC & RADIO CO. and who 
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produce electrical goods do not depend 
upon their name or the description or 
the quality of their goods, except by 
using the registered trade mark of the 
respondents, 


li. As a result, I hold that the As- 
sistant Registrar has correctly recorded 
the finding that the use of the trade 
mark 'TELERAD’ by the appellants is 
likely to deceive or cause confusion and, 
therefore, its registration is prohibited 
by cl. (a) of S. 11 of the Act. I have no 
hesitation in endorsing the said finding. 


12. Mr. Anoop Singh has next sub- 
mitted that the respondents had no locus 
standi to challenge the registration. 
There is no substance in the submission. 
Nekumar K. Porwal v. M/s. Mohanlal 
Hargovindas, AIR 1963 Bom 246, pro- 
vides an answer to this. Moreover, the 
person aggrieved is the ‘person who is 
actually aggrieved by the registration of 
the trade mark and it is the respondents 
who are suffering commercially on ac- 
count of the adoption of the impugned 
trade mark by the appellants. They have, 
therefore, every locus standi to com- 
plain of the same, and file the petition 
giving rise to this appeal, 


13. Mr. Anoop Singh has also con- 
tended that the respondents are estopped 
from filing the application for rectifica- 
tion, as they had failed to file the oppo- 
sition in time. But the respondents cer- 
tainly had a right under Ss. 56 and 11 of 
the Act to apply to the Registrar for can- 
cellation of the registration and the mere 
fact that they did not file the opposition 
in time does not legally debar them from 
agitating the question. The grievance of 
the .appellants is not that the respon- 
dents filed an opposition, and having ob- 
tained a finding against ¢hem, seek to 
reagitate the question in removal appli- 
cation at a subsequent stage. The griev- 
ance is that the respondents did not file 
opposition despite opportunity to file 
opposition in time, but there is no rule 
or principle of law to debar the respon- 
dents from filing the application. The 
contention has no force and is rejected. 


14. As a result, the appeal is dismiss- 
ed with costs. 


Appeal dismissed. 
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Mohinder Singh, Petitioner v, Union of 
India and another, Respondents, 

Civil Writ Petn, No, 326 of 1975, D/~ 
14-10-1976, 

Constitution of India, Art. 226 — [Natu- 
ral justice — Right to be heard — Cir- 
cular by Railway Board banning all deal- 
ings of Railway with certain registered 
contractor — No reasons stated nor op- 
portunity given to him — Circular ought 
to be struck down — Letter merely eli- 
citing information does not amount ta 
affording opportunity, 

Any State action which is prejudicial 
to the interests of a person, as distin- 
guished from constituting infringement 
of a right to carry on business or a fun- 
damental right to carry on such business, 
would be struck down if it is arbitrary 
and violative of the principles of natural 
justice in that it is made without giving 
a reasonable opportunity to the person 
affected, of being heard. The obligation of 
the State to act in a just and fair man~< 
ner in relation to its citizens and to con~ 
form its action to well established princi- 
ples of natural justice is independent of 
any fundamental right that a citizen 
may claim to any property oor to any 
legal character. A condemnatory circular 
by Railway Board banning all dealings 
with a contractor on Indian Railways for 
an indefinite period without either giv- 
ing any reasons or affording any oppor- 
tunity to him would have serious reper- 
cussions for the contractor in that it 
would clearly paint the person as un- 
reliable businessman. The circular ought 
to be struck down because not only it 
does not give any reasons but it is made 
without giving opportunity to the con- 
tractor of being heard. A letter to the 
contractor merely intending to elicit in- 
formation from him and not indicating 
proposition to take any adverse action 
against him or intending to ban dealings 
with him would not constitute any op- 
portunity much less a reasonable op- 
portunity of being heard. (Para 7) 


D. K. Kapur with D. P. Sharma, for 
Petitioner; H. S. Dhir, for Respondents, 

ORDER:— The question that this peti- 
tion under Arts, 226 and 227 of the Con- 
stitution of India raises is as to the vali- 
dity of a circular of the Railway Board 
banning all business dealings with the 
petitioner, an erstwhile contractor on 
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Indian Railways, including projects, for 
an indefinite period. 


2. Itis not disputed that the petition» 
er has been a registered Railway con- 
tractor and has been having dealings 
with the Indian Railways until August 
1973, when, apparently as a sequel to 
dissatisfaction with the petitioner, deal- 
ings with the petitioner on the Indian 
Railways, including projects, were ban- 
ned for an indefinite period by a circular 
of the Railway Board of August 26, 1973 
(Annexure P-5). The petition is replete 
with references to Arts, 14, 19 and 301 to 
304 of the Constitution of India, but at 
the hearing of the petition it was con-< 
ceded on behalf of the petitioner that the 
assault mounted on the impressive con- 
stitutional edifice was not open to the 
petitioner because of the suspension of 
the fundamental rights and  becauss 
Arts. 301 to 304 of the Constitution deal 
with a different aspect of freedom of 
trade. The challenge to the validity of 
the impugned circular was, therefore, 
confined to the contention that, inasmuch 


- as the circular affected the interest of the 


petitioner as a businessman, it was in- 
valid having been made without afford- 
ing a reasonable opportunity to the peti< 
tioner of being heard. 


3. The only question thaf, therefore, 
requires consideration is whether, index 
pendently of the constitutional provisions, 
referred to above, the circular is liable 
to be struck down on the ground that 
peing condemnatory of the petitioner it 
was made without affording a reasonable 
opportunity to the petitioner of ‘being 
heard. 


4. It is common case of the parties 
that no notice was ever issued to the 
petitioner requiring the petitioner to 
show cause why dealings with him should 
not be banned or, for that matter, why 
any other adverse action be not taken 
against the petitioner. It is, however, not 
disputed on behalf of the petitioner that 
in the course of execution of work en~ 
trusted to the petitioner by the Northern 
Railway a controversy did arise between 
the parties with regard to the issue of 
certain rails to the petitioner and as to 
their return to the Railways and a letter 
of July 2, 1973 (Annexure P-1) was sent 
by the Divisional Engineer to the peti- 
tioner pointing out that certain rails issu~ 
ed to the petitioner, while he was exe~ 
cuting a certain work, were not used in 
any work and that when required to re- 
turn, the petitioner denied having re- 
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ceived the same but eventually admit~ 
ted that the same had been received and 
accepted liability to return the same 
“This change of statements by you”, pro~ 
ceeds the letter, tis not worthy of a good 
contractor’, The petitioner was accord~ 
ingly requested to offer his ‘remarks in 
this connection’. It is also a common cas® 
of the parties that by a letter of August 
9, 1973 (Annexure P-2) the petitioner in- 
formed the Divisional Superintendent 
that “There was no intention of mine to 
defraud the Railway Administration and 
after execution of the work whatsoever 
excess materials remained with me the 
same were returned to J.O.W. Charbagh 
and cost of the same material has also 
been recovered from my bills amounting 
to Rs. 8,999.20, The difference of opinion 
at different level is regretted and J assure 
you that such happening will not occur 
again.” There was some further corres- 
pondence but it is not necessary to refer 


to it because that correspondence was 
exchanged after August 26, 1973 when 
the impugned cireular was issued. It is 


also not in dispute that the impugned 
circular makes no reference either to the 
earlier correspondence or to any inci- 
dent and gives no reasons for the deci 
sion to ban dealings with the petitioner, 
It may be useful to read here the rele~ 
vant portion of the circular. This is what 
it says: 


"It has been decided by the Board that 
business dealings with Shri Mohinder 
Singh, Contractor, on Northern Railway, 
should hereafter be banned on All Indian 
Railways including projects for an inde 
finite period, 


It should be ensured that the above 
facts are not divulged to the contractor 
concerned or others,” 


5. On this admitted hypothesis the 
petitioner contends that the issue of a 
condemnatory circular which depicts the 
petitioner as being not business-worthy 
adversely affected his business image, as 
indeed, his business prospects and the 
action of the Railways in thus condemn- 
ing the petitioner was arbitrary in that 
it gave no reasons for the decision nor 
was any opportunity given to the peti- 
tioner of being heard before it was issu~ 
ed. It is urged that if an opportunity had 
been given the petitioner would have 
been able to point out, why the petition- 
er could not be said to ‘be guilty of any 
conduct which may attract such a penal 
action and, even if he was, why the 
drastic step banning dealings with him 
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was too harsh a penalty for any fault 
that may have been committed by the 
petitioner, 


6 On behalf of the Railway Admin- 
istration it was urged that in view of 
the suspension of the fundamental rights 
the petitioner did not have any right, 
fundamental or otherwise, to carry on 
any trade; that, like any business orga~ 
nization, the Railways were free to de- 
cide if they would have dealings with a 
particular businessman or not and that, 
in the absence of any right to carry on 
business with the Railways, there was no 
obligation on the Railway Board to either 
indicate the reasons for the ban or to 
give to the petitioner any opportunity of 
being heard before imposing such a ban. 
In the alternative, it was urged, that the 
Divisional Engineer’s letter of July 2, 
1973 (Annexure P-1) was sufficient notice 
to the petitioner of the adverse circum- 
stances appearing against him to which 
the petitioner had an opportunity to reply 
and exercised that opportunity by his 
letter of August 9, 1973 (Annexure P-2) 
and no exception could be taken to the 
ban because the Railway Board decided 
the question as to the action to be taken 
after considering all the circumstances 
including the correspondence exchanged 
between the parties. It was further point~ 
ed out that by his letter of August 9, 1973 
the petitioner had virtually admitted, 
though in a veiled manner that the stores 
issued to the petitioner had not been re~ 
turned, and by implication, that the 
petitioner had made contrary statemenis 
and that the failure to issue a formal 
notice to the petitioner to show cause 
against any adverse action would be of 
no consequence. 


7. It is true that the petitioner has no 
fundamental right to carry on any busi~ 
ness or trade much less a fundamental 
right to have dealings with any particu~ 
lar State undertaking. It is equally true 
that the petitioner does not even have 
a vested right to carry on dealings with 
the Railways or to insist that the Rail- 
ways must deal with him. It is also un- 
doubted that like any ‘business organisa~ 
tion the State undertakings are also free 
to have business dealings with persons of 
their choice and who inspire their con- 
fidence. It is, however, difficult to ignore 
that the impugned circular not only de- 
prives the petitioner of an opportunity 
to have dealings wjth the Indian Rail- 
ways, which may neither exist nor be 
immutable, a condemnatory circular ban- 
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ning all dealings with the petitioner on 
Indian Railways for an indefinite period 
has serious repurcussions for the peti+ 
tioner in that it clearly paints the peti- 
tioner as an unreliable ‘businessman. 
Such a circular, therefore, adversely - af- 
fects the interests of the petitioner. It 
is well settled that any State action 
which is prejudicial to the interests of 
a person, as distinguished from consti- 
tuting infringement of a right to carry on 
business or a fundamental right to carry 
on such business, would be struck down if 
it is arbitrary and violative of the prin- 
ciples of natural justice in that it is 
made without giving a reasonable oppor- 
tunity to the person affected of being 
heard, The obligation of the State to act 
in a just and fair manner in relation to 
its citizens and to conform its action to 
well established principles of natural 
justice is independent of any fundamen- 
tal right of a citizen or any right that a 
citizen may claim to any property or to 
any legal character, If that be so, the 
circular must be struck down because of 
the vice it suffers in that it not only gives 
any reasons but, what is worse, was 
made without giving an opportunity to 
the petitioner of being heard. It is true 
that two letters were exchanged between 
the parties before the circular was issued, 
but the letter to the petitioner was mere- 
ly intended to elicit information from 
the petitioner and there was no indica- 
tion from the letter that it was proposed 
to take any adverse action against the 
petitioner or that it was intended to ban 
dealings with the petitioner. The legal 
requirement would have been satisfied 
only if this fact was specifically brought 
te the notice of the petitioner so that 
the petitioner is put to notice that on the 
basis of certain allegations made against 
him an adverse action was sought to ‘be 
taken against him. The letter in question, 
to my mind, does not constitute any op- 
portunity much less a reasonable oppor- 
tunity of being heard. It is true that the 
principles of natural justice are not em~ 
bodied rules and would, therefore, vary 
with the varying constitution of the 
bodies, But, in any event, the minimum 
requirement, that a person sought to be 
adversely affected by an order must be 
informed of the proposed action and the 
material in swpport of it, must be satis- 
fied. Otherwise, the order would suffer 
from the vice of being an arbitrary exe- 
eutive action. 


8. For all these reasons the petition 
succeeds, The impugned circular (An~ 


Suraj Bhan v. Union of India 


A. I R, 
nexure P-5) is quashed with liberty to 
the Railway Administration to take such 
action in the matter of dealings with the 
petitioner as they may be advised in ac+ 
cordance with law. 

In the peculiar 
would be no casts, 


circumstances there 


Petition allowed, 





AIR 1977 DELHI 158 
B. C. MISRA, J. 


Suraj Bhan Gupta, Petitioner v. Union 
of India and others, Respondents. 


Civil Revn. No. 353 of 1973, D/. 18-9- 
1976.* 

Civil P. C. (1908), Gs. 115, 148, 149, 151 
and O. 7, R. 11 — Case adjourned for 
payment of deficit court-fee — Court re- 
jecting plaint on next date in early hours 
for absence of plaintiff or his counsel — 
Application for restoration made on same 
day dismissed on ground that order was 
appealable — Validity. 


The trial court adjourned the case for 
payment of deficit court-fees and on the 
next date the court rejected the plaint in 
the early hours as nobody had appeared 
on behalf of the plaintiff. The application 
for restoration moved by the plaintiff on 
the same day was rejected by the im- 
pugned order holding that the order re- 
jecting the plaint was appealable and as 
such the court had no jurisdiction or 
power to restore the suit. 


Held, that the impugned order was not 
sustainable. The order of the court to the 
effect that it had no jurisdiction to re~ 
store the suit in the circumstances of the 
case was infirm and the court had fallen 
inte an error in not exercising the juris- 
diction vested in it, (Para 10) 


It was the duty of the court to consi~ 
der the application of the plaintiff on its 
merits and if it was satisfied with regard 
to the sufficiency of the cause as to why 
the plaintiff was absent when the case 
was called out in the morning and why 
he had failed to complete the deficient 
court-fees, the court had the power and 
jurisdiction to set aside its previous 
order and it was not a proper answer to 
the application to hold that the order 
passed by the court was appealable. 

(Para 6) 


*(From order of R. Dayal, Sub-J., ist 


Class, Delhi, D/- 2-3-1973.) 
AU/BU/A113/77/CWM 





1977 


The mere fact of the appealability of 
the order does not oust the jurisdiction 
of the court to recall its order, which it 
feels it ought not to have passed. I£ an 
appeal has, in fact, been preferred then 
perhaps different considerations may 
arise, (Para 7) 

Merely ‘because the plaintiff had a 
right to appeal against the order did not 
debar him from moving the application 
for restoration of the suit. The court 
below was bound to consider the appli- 
cation on merits and it had jurisdiction 
to decide the same.. (Para 7) 

The court erred in holding that it had 
no jurisdiction to set aside the order re- 
jecting the plaint in exercise of in- 
herent powers. The court had acted with 
material irregularity in rejecting the 
plaint in the early part of the day when 
the petitioner had been granted time 
till the next date to pay the deficiency 
of court-fees, in particular when the 
plaintiff appeared at 3-50 p.m. on the 
same day to satisfy the court that he had 
purchased the stamp. duty  three/four 
days earlier and it was on account of the 
illness of the son of his advocate that the 
advocate could not appear in the early 


part of the day. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1975 Orissa 178 8 
AIR 1972 Pat 289 8 
AIR 1966 Orissa 24 8 
AIR 1964 SC 993 5 
AIR 1962 SC 527 4 
AIR 1934 Lah 1016 gi 


M. Dayal, for Petitioner: 

ORDER:— This revision petition has 
been filed under S, 115 of the Code of 
Civil Procedure against the order of the 
Sub-Judge, dated 2nd March, 1973, by 
which he has refused the application of 
the petitioner for restoration of the suit, 
in which the plaint had been rejected for 
non-payment of the deficiency of the 
court-fees. 

2. The material facts of the case are 
that the petitioner before me, as a plain- 
tiff, filed the suit giving rise to the revi- 
sion on 10th June, 1970 for the relief of 
recovery of Rs. 7,750 on the allegations, 
inter alia, that the petitioner was entitl- 


ed to the payment of salary for the 
earned leave admissible to him. ‘The 
court-fees paid on the plaint was only 


Rs. 735.60, while what was required to 
be paid was Rs. 906.40; thus there was a 
deficiency of Rs. 170.80. Time was pray~ 
ed for making good the deficiency of 
court-fees and the court adjourned the 
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case to 18th July, 1970 for the said pur- 
pose, It is significant to mention that no 
summons of the suit was ordered or issu- 
ed for service on the defendants. On the 
morning of 18th July, the petitioner did 


not appear and the court rejected his 
plaint. 
3. The petitioner had purchased the 


deficient stamp duty worth Rs. 170.80 on 
14th July, 1970, as is apparent from the 
endorsement on the stamp paper. He 
alleges to have given it to his counsel for 
filing in court, who failed to do so. He, 
however, presented it at 3-50 p.m. on 
the 18th July, 1970, This was accompani- 
ed by an application to the effect that 
the aforesaid date was fixed for complet~ 
ing the deficient court-fees and the stamp 
paper had been purchased on 14th July, 
1970 and was being attached and there 
was some delay on the part of the peti- 
tioner to come to court and when he 
came he found that the suit had been 
dismissed. This application was accom- 
panied by an affidavit which explains that 
the counsel could not come to court in 
the early hours as his son, a mental 
patient, became suddenly violent and 
the counsel was obliged to go home and 
return after lunch. Notice of the appli- 
cation was issued to the defendants and 
the same being opposed has been dis- 
missed by the court below by the im- 
pugned order. The court found that by 
order dated lith June, 1970 the whole of 
the 18th July, 1970 had not been given 
to the plaintiff to make good the defici- 
ency and the plaintiff was bound to make 
it good by the time the case was taken 
up for hearing, as the order stated that 
put up on 18th July, 1970 for making 
good the deficient court-fees and that the 
suit was taken up for hearing in the 
early hours of the day and in the absence 
of the plaintiff or the counsel for the 
plaintiff and not finding the deficient 
court-fees having been made good the 
plaint was rejected under R. 11 of O. 7 
of the Code of Civil Procedure. The ap- 
plication for restoration was dismissed on 
the ground that the order rejecting the 
plaint was appealable and as such the 
court had no jurisdiction or power to 
restore the suit. 


4. Mr. Maheshwar Dayal, counsel for 
the petitioner has assailed the legality 
and correctness of the said order, I have 
heard the counsel. There is no appear- 
ance on behalf of the respondents, al- 
though the case commenced on 15th and 
has been carried over to 16th Septem- 
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ber, 1976. In Manohar Lal Chopra v. Rai 
Bahadur Raja Seth Hiralal, AIR 1962 SC 
527, the Court observed that inherent 
powers of the court exist in addition to 
the powers specifically conferred in the 
Court by the Code. They are complemen- 
tary to those powers and therefore it 
must be held that the court is free to 
exercise them for the purposes mention~ 
ed in S, 151 of the Code of Civil Proce- 
dure when the exercise of these powers 
does not in any way conflict with what 
has been expressly provided for in the 
Code or against the intention of the 
Legislature. The same rule of law has 
been reiterated by the Supreme Court in 
Arjun Singh v, Mahindra Kumar, AIR 
1964 SC 993, 


5. 5. 148 of the Code of Civil Proce- 
dure provides that where any period is 
fixed or granted by the court for doing 
of any act prescribed or allowed by the 
Code, the Court may, in its discretion, 
from time to time, enlarge such period, 
even though the period originally fixed 
or granted may have expired, S, 149 pro- 
vides that where the whole or any part 
of any fee prescribed for any document 
by the law for the time being in force 
relating to court-fees has not been paid, 
the Court may, in its discretion, at any. 
stage, allow the person by whom such 
fee is payable, to pay the whole or part, 
as the case may be, of such court~-fee; 
and upon such payment the document, 
in respect of which such fee is payable 
shall have the same force and effect as 
if such fee had been paid in the first 
instance, Both these provisions confer 
the power on the court to extend the 
time for payment of the deficit court-fees, 
even if the time initially fixed has ex- 
pired. 


6. On 11th June, 1970 the court had 
adjourned the case to 18th July, 1970 
for payment of deficit court-fees, The 
order of 18th July, 1970 records that no~ 
body had appeared on behalf of the 
plaintiff and so the plaint was rejected. 
The order of the court does not express- 
ly indicate that the plaint was being re~ 
jected for failure to pay the deficit court- 
fees, The application for restoration was 
moved by the petitioner on the same 
date before the end of the court hours, 
It was, therefore, the duty of the court 
to consider the application of the peti 
tioner on its merits and if it was satisfied 
with regard to the sufficiency of the 
cause as to why the petitioner was ab- 
sent when the case was called out in 
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the morning and why he had failed to 
complete the deficient court-fees, in my 
opinion, the court had the power and 
jurisdiction to set aside its previo 
order and it was not a proper answer to 
the application to hold that the order 
passed by the court was appealable. 

7. The mere fact of the appealability 
of the order does not oust the jurisdic- 
tion of the court to recall its order, 
which it feels it ought not to have pass 
ed. If an appeal has, in fact, been pre- 
ferred then perhaps different considera- 
tions may arise. To take an illustration, 
O. 9, R. 18 provides that when a decree 
is passed ex parte against the defendant 
he has been given a right to apply to 
the court to set aside the decree on 
showing sufficient cause. Ex parte decree 
passed is also appealable under S. 96. 
The mere fact that the decree is appeal- 
able does not debar the defendant from 
moving the court for setting aside the 
decree, In Mulle’s Commentary on O. 9, 
R. 13, C.P.C. (Note 5), it is stated that 
the defendant against whom an ex parte 
decree is passed is at liberty to apply to 
set aside the decree under this rule, or 
to appeal from the decree, or to apply 
for a review of the judgment; he is en- 
titled to apply under this rule to sef 
aside the decree and at the same time to 
appeal from the decree; and further 
he is entitled to appeal from the . decree 
without a previous application to sef 
aside the decree under this rule. The 
question has engaged the attention of 
judicial authorities in cases under O. 9, 
R. 13 and the decisions show that the 
two remedies are concurrent and unless 
and until the appeal has been decided, 
the first court will retain jurisdiction to 
set aside its decree but, if an appeal has 
been finally decided, then the decree of 
the lower court is merged in that of the 
appellate court, The High Court of 
Lahore has gone to the extent of hold- 
ing that even after an appeal from the 
decree has ‘been dismissed, the trial 
court retains the jurisdiction to enter- 
tain an application to set aside its ex 
parte decree (see Sohan Singh v. Mool 
Singh, AIR 1934 Lah 1016). It is not 
necessary for me to pursue the question 
raised in cases arising under O. 9, R. 13. 
Suffice it to say that even when there 
is a right to appeal from the decree, it is 
open to the aggrieved party to apply to 
the court to set aside the ex parte decree 
on sufficient cause being shown and if 
can take the risk and is not bound to file 
an appeal. In the instant case, it is obvix 
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ous that no appeal had been filed against 
the order rejecting the plaint. As such 
even the consideration, whether or not 
during the pendency or after the dismis- 
sal of the appeal the court will have jur- 
isdiction to set aside the ex parte decree 
does not arise. Merely because the peti- 
ticner had a right to appeal against the 
order does not debar him from moving 
the application for restoration of the 
suit. The court below was bound to con- 
sider the application on merits and it 
hed jurisdiction to decide the same. 

8. In Damodar Prasad v. Aditya 
Maharaj, AIR 1972 Pat 289, the court 
observed that where the plaint was re- 
jected for non-payment of court-fees, an 
application under S. 151 of the Code of 
Civil Procedure was maintainable. In 
Balram Naik v. Krushna Kumari, AIR 
1975 Orissa 173, the court approved the 
rule laid down in Damodar Prasad’s case 
and observed that nothing short of ex- 
press provision limiting such powers 
should be permitted to whittle down the 


scope and amplitude of the inherent 
powers envisaged under S. 151 of the 
Code of Civil Procedure. There are a 


number of authorities to the effect that 
the power of restoration can be exercis- 
ed under S. 151 of the Code of Civil Pro- 
cedure where no express provision exists 
for such restoration (see Kunjabehari 
Das v. Chanchala Das, AIR 1966 Orissa 
24). 

9. The court below, therefore, erred 
in holding that it had no jurisdiction to 
set aside the order rejecting the plaint 
in exercise of inherent powers. I am also 
lof the. view that the court has acted with 
material irregularity in rejecting the 
plaint in the early part of the day when 
the petitioner had been granted time 
till 18th July, 1970 to pay the deficiency 
of court-fees, in particular when the 
petitioner appeared at 3-50 p.m. -to 
satisfy the court that he had purchased 
the stamp duty three/four days earlier 
and it was on account of the illness of 
the son of his advocate that the advo- 
cate could not appear in the early part of 
the day. 


10. In my opinion, the order of the 
court to the effect that it had no jurisdic- 


tion to restore the suit in the circum- 
stances of the case is infirm and the 
court has fallen into an error in not 


exercising the jurisdiction vested in it. 
The order is, therefore, net sustainable. 


11. As a result, the revision is allow- 
ed, the order of the court below is set 


-its merits and determine whether 
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aside and the court is directed to consi- 
der the application of the petitioner on 
there 
was sufficient cause: for the petitioner to 
be not present in the court when the case 
was called out for hearing. If the court 
is satisfied, it would set aside its order 
rejecting the plaint and will allow the 
deficiency of the court-fees to be made 
geod. On the other hand, if the court be 
not so satisfied it will have the power to 
dismiss the application of the petitioner 
for restoration cf the suit. Costs of this 
revision will abide by the result of the 
suit. 


12. The petitioner appearing before 
me is directed to appear before the court 
below on 25th October, 1976. Since there 
is no appearance on behalf of the Union 
of India, notice may have to be sent to 
it. 

Revision allowed. 
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. Gopi Chand and another, Petitioners 
v. Bishambar Nath, Respondent. 


Civil Revn. No. 286 of 1973 D/- 13-9- 
1976.* 


Provincial Small Cause Courts Act (9 
of 1887), Sch. II, Arts. 11 and 15 — Jur- 
isdiction of Small Cause Court — Suit 
for refund of earnest money as per con- 
tract of sale — Purchaser alleging that 
contract had fallen through due to false 
for 
specific performance or rescission of con- 
tract — Smal! Cause Court had no juris- 
diction to try it, 


Plaintiff filed a suit for refund of earn- 
est money on the allegation that the con- 
tract of sale of the immovable property 
to him had fallen through on the false 
promises of the defendant. The question 
in the instant case was whether the suit 
was within the jurisdiction of the Small 
Cause Court. Held, that, a suit for refund 
of money in a contract of sale may as 
well amount to a suit for enforcement 
of contract. On the other hand if the 
purchaser alleges that by breach of the 
contract on the part of the seller the 
contract has been cancelled and then 4 
suit is filed for recovery of the earnest 
meney it would be triable by the Court 


*(From order of B, B. Gupta, Judge, Sm. 
€ C. Delhi, D/- 17-1-1973.) 
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of Small Causes and would not be bar- 
red by any of the articles of the second 
schedule. The instant case did not show 
that the purchaser at any stage rescind- 
ed the contract. On the other hand they 
had relied upon various terms of the 
contract and contended that the seller 
had failed to perform his part of the con- 
tract, and as such according to the terms 
of the contract the purchaser had be- 
come entitled to recover the amount of 
earnest money. The suit as framed was 
obviously for the specific performance of 
the contract or its rescission. It was not, 
therefore, triable by the Small Cause 
Court, AIR 1929 All 62; AIR 1924 Mad 
908, Relied on; AIR 1926 Nag 65, Distin- 


guished, (Para 12) 
Cases Referred: Chronological] Paras 
AIR 1929 All 62 5, 10 
AIR 1926 Nag 65 9 
AIR 1924 Mad 903 8, 11, 12 
(1909) 5 Mad LT 296 8, 11 


(1888) ILR 11 Mad 269 8 
Maheshwar Dayal, for Petitioners; 
R. N. Chitkara, for Respondent. 


ORDER:— This revision petition has 
been filed under S. 25 of the Provincial 
Small Cause Courts Act, 1887, against 
the judgment dated 17th January, 1973, 
of the Small Cause Court Judge by which 
he has held that the suit is not triable 
by the Small Cause Court and as such 
returned the plaint to the plaintiffs for 
presentation to the proper court. 

2. The material facts of the case are 
that on 20th July, 1971, the plaintiff 
petitioners and the defendant res- 
pondent entered into an agreement for 
purchase of an immovable property men- 
tioned in the agreement. The sale price 
as agreed was Rs. 17,500 out of which 
Rs. 500 were. paid in cash by the peti- 
tioners to the respondent as earnest 
money at the time of the agreement and 
the balance amount of Rs. 17,000 was 
to be paid at the time of registration by 
30th July, 1971. 


3. Cl. (4) of the Contract provides 
that in case the vendor does not perform 
his part of the contract then on the ex- 
piry of the stipulated period it would 
be open to the vendee to cancel the con- 
tract for sale of the property and enforce 
the same through a court of law. On the 
other hand, the vendor was entitled to 
forfeit all the amount of the earnest 
money if the vendee did not pay the 
balance amount of the consideration and 
have registration in his name by the 
stipulated time. 
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4. It is the common case of the par- 
ties that the contract of sale has not been 
fulfilled. On 6th October, 1971, the peti- 
tioners instituted a suit, giving rise to 
this revision petition, claiming a decree 
for Rs. 500 by way of refund of the earn- 
est money on the allegation that the 
contract of sale of the immovable. pro- 
perty had fallen through on the false 
promises of the defendant respondent. 
It was averred in the plaint that at the 
time of agreement, the respondent had 
assured the petitioners that the said pro~ 
perty was free from all encumbrances 
and he undertook to show to the peti- 
tioners the necessary title deeds ete. In 
paragraph 3 of the plaint it is further 
stated that on this assurance the peti- 
tioners had paid Rs. 500 to the respon- 
dent by way of earnest money at the 
time of the: agreement on 20-7-1971. It is 
next stated that till 28th July, 1971, the 


respondent had put off the petitioners 


on one pretext or the other and evaded 
to show the original title deeds of the 
ownership of the said property. In para- 
graph 5 of the plaint it is stated that on 
28-7-1971 the petitioners served the res- 
pondent with a legal notice and further 
extended two days’ time over and above 
the stipulated period for showing them 
the said title deeds ete. but the respon- 
dent evaded the service of the same and 
failed to comply with the terms of the 
agreement. In paragraph 6 it is stated 
that the petitioners came to know that 
the respondent had mortgaged the pro- 
perty in question with some person of 
Ghaziabad and had pledged the title 
deeds with him, It is thus stated that 
due to the lapses and false promises of 
the respondent the agreement dated 
20-7-1971 fell through which rendered 
the respondent liable to return the earn- 
est money along with damages, and face 
criminal proceedings under S. 420, I.P.C. 
for obtaining money on false assurances. 
With regard to criminal action under 
S. 420, ILP.C. against the respondent, the 
petitioners alleged that they would take 
action later on. In this way the petition- 
ers only claimed payment of Rs. 500 by 
way of refund of earnest money paid by 
them, 

5. The suit was contested and the 
respondent raised a plea that the sui 
was not triable by the Small Cause Cour 
and was barred by Arts. (11) and (15) ol 
the Second Schedule to the Act. Follow- 
ing the authority of the Allahabad Higk 
Court in Raghunath Das v. Chingan (AIR 
1929 All 62) the court below upheld the 
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plea of the respondent that the suit was 
not triable by the Small Cause Court 
and returned the plaint for presentation 
to the proper Court. 

6. The learned counsel for the peti- 
tioners has challenged the said order of 
the court as being contrary to law. I 
have heard the learned counsel for the 
parties, ' i 


7. By virtue of S. 15 of the Provincial 
Small Cause Courts Act, a Court of Small 
Causes is required not to take cogniz- 
ance of the suits specified in the Second 
Schedule. The exceptions of suits pro- 
vided under Arts. (11) and (15) of the Se- 
cond Schedule are as under:— 

"(11) a suit for the determination or 
enforcement of any other right to or 
interest in immoveable property; 

(15) a suit for the specific performance 
or rescission of a contract.” 


8. In Sundara Thevan v. Ananthan 
Kaladi (AIR 1924 Mad 903) the plaintiffs 
had instituted a suit for the recovery of 
purchase money. The defendant, how- 
ever, raised an objection that the suit 
was not triable by the Court of Small 
Causes. It was held in this decision that 
a suit by a vendee for recovery of pur- 
chase money on the failure of a contract 
by vendor to convey land is of a small 
cause nature. It was observed that there 
was no reason why the plaintiffs should 
be confined only to sue for specific per- 
formance of the contract, or for its res- 
cission and a suit for either of those re- 
liefs would not be of a small cause na- 
ture, as argucd by the counsel for the 
defendant. The Court further observed, 
if there was a contract and defendant 
refused to perform it, plaintiff was at 
liberty under S. 39 of the Contract Act 
to put an end to it, and on his doing so, 
the defendant was bound to restore the 
earnest money to the plaintiff and the 
plaintiff was entitled to sue for it and 
such a suit was of a small cause nature. 
His Lordship also considered two previ- 
ous decisions of the Madras High Court 
reported as Nangiri Veerasalingam 
Sithapathy v. Sathirazu, (1909) 5 Mad LT 
296; and Pachayyappan ov. Narayana 
(1888) ILR 11 Mad 269. 

9. In Udairam v. Thakur Prasad (AIR 
1926 Nag 65) the Additional Judicial 
Commissioner held that “if plaintiff does 
not sue for specific performance of the 
contract by the execution of such in- 
strument then at the most there was a 
contract of sale and it was settled that 
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property falls through (or the sale is set 
aside or is otherwise incomplete), and 
the vendee sues to recover back the pur- 
chase money from the vendor, such a 
suit is a small cause......... n È 

10. In Raghunath Dass v. Chingan 
(AIR 1929 All 62) the rule of law has 
been laid down as follows: 


“Tt seems to me that the plaintiff 
should have at the very outset ‘been call- 
ed upon to state whether it was a part of 
his case that at the time when Rs. 110 were 
paid it was agreed that if it turned out 
that the judgment-debtor was not the 
owner of the property the amount would 
be refunded, that is to say that there was 
an express agreement as to warranty of 
title by the present defendant. If bis 
case is that there was such an agreement 
for refund then the present claim would 
be one for the specific performance of 
that contract and would not be cogniz- 
able by a Court of Small Causes. A suit 
for refund of money under a contract is 
undoubtedly ‘one for specific perform- 
ance of it. If, however, the plaintiff does 
not allege that it was the understanding 
that the amount would be repayable in 
case the title was subsequently found to 
be defective then he can only succeed in 
a Court of Small Causes by showing 
that the defendant had refused to per- 
form his part of the contract and that 
the plaintiff has accordingly cancelled it. 
On such refusal by the defendant, the 
plaintiff can under S. 39, Contract . Act 
cancel the contract and then sue for the 
recovery of the amount which had been 
paid by him.” 

11. While laying down the above rule 
of law, the Allahabad High Court follow- 
ed the two decisions of the Madras High 
Court in Sundara Thevan, (AIR 1924 Mad 
903) (supra) and Nangiri Veerasalingam 
(1909) 5 Mad LT 296) (supra). 


12. J am of the view that the rule of 
law has been correctly laid down ir 
Sundara Thevan v. Ananthan Kaladi 
(AIR 1924 Mad 903) and there is no real 
conflict ‘between the Allahabad case and 
the Madras case. If the petitioners seek 
to enforce the specific performance of 
the contract for sale of immovable pro- 
perty then their claim is barred by Arts. 
(11) and (15) of the Second Schedule to 
the Provincial Small Cause Courts Act 
and the same would not be triable by 
the Court of Small Causes. A suit for 
refund of money in a contract of sale 


may as well amount to a suit for enforce- 
mant nf nanntrant On tha nthar handA if 
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‘the petitioners allege that by breach of 
the contract on the part of the respon- 
dent the contract has been cancelled and 
then a suit is filed for recovery of the 
earnest money, it would be triable by 
the Court of Small Causes and would not 
be barred by any of the articles of the 
Second Schedule. The instant case does 
not show that the petitioners at any stage 
rescinded the contract. On the other hand, 
they have relied upon the various terms 
of the contract and contended that the 
respondent ‘had failed to perform his 
part of the contract and as such accord- 
` ing to the terms of the contract, the 
petitioners have become entitled to re- 
cover the amount of the earnest money. 
The suit as framed is obviously for the 
specific performance of the contract or 
its rescission. The order of the court 
below is not contrary to law and does 
not call for any interference by this 
Court. 

13. The result is that the revision 
petition is dismissed and the order of 
the court ‘below is affirmed. The parties 
are left to bear their own costs. The par- 
ties are directed to appear before the 
court below on 25th October, 1976, when 
the plaint shall be returned in accord- 
ance with law. 

Revision dismissed. 
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M. S. JOSHI, J. 
Anil Gupta, Plaintiff v. M/s. Sant Ram 
Dhuper & Co, and another, Defendants. 


I. A. No. 1434 of 1976 in Suit No. 403 
of 1976, D/- 3-9-1976. 


Civil P. C. (1908), O. 37, R. 3 — Leave 
to appear and defend suit based on nego- 
tiable instrument — When may be grant- 
ed — Defendant not assailing major por- 
tion of consideration for the promissory 
note — Leave must be conditional on 
furnishing adequate security for unassail- 
ed amount and costs of suit. 


The law has placed suits based on 
negotiable instruments, which carry a 
presumption as to their having been 
made or drawn for consideration, in a 
special class and that because such mat- 
ters deserve more expeditious processing. 
The rules enacted on the subject are so 
rigorous that unless the Court’s leave is 
obtained the defendant is not entitled to 
appear in the suit. The Court has discre- 
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tion to grant the leave to defend ur.con- 
ditionally or hedge it round with appro- 
priate conditions but this discretion has 
tc be exercised on sound judicial princi» 
ples. (Para 4) 

When the defendants ask for leave to 
appear and defend the suit, the Court 
will not weigh the substance their de- 
fence embodies; that has to'be done in 
its proper time. What is to be seen at 
such a moment is whether the affidavit 
put in by the defendant gives rise ta 
triable issue. If the plea put forward by 
him is real though just plausible he will 
be taken to have earned the leave. The 
defendant need not make out a case as 
should warrant a sure success in the end. 
It does not matter whether the defence 
is based on law or equity. There is no 
rigid rule as a matter of fact to guide the 
Courts where and why the leave is to be 
granted or refused. Each case has to seek 
its determination from its peculiar facts 
and circumstances. (Para 3) 


The defendants defence in respect of 
interest said to have been charged in 
excess may entitle them to unconditional 
leave but for the rest of the suit amount 
which is undisputed, they can have leave 
only on their furnishing security to cover 
the admitted portion of the consideration 
for the promissory note, the interest ac- 
crued due thereon at the rate suggested 
by the defendants themselves and the 
costs of the suit. ATR 1949 Cal 479 and 
ILR (1969) Delhi 6. Rel. on; AIR 1958 SC 


321, Distinguished; AIR 1976 SC 1766, 
Referred (Para 5) 
Cases Referred: Chronological Parag 
AIR 1976 SC 1766 4 
ILR (1969) Delhi 6 4 
AIR 1958 SC 321 8, 4 
AIR 1949 Cal 479 4 


Kanwal Narayan, for Plaintiff; J. R. 
Goel, for Defendants. 


SUDGMENT:— Anil Gupta filed a suit 
to recover Rs. 1,91,690.65 from Messrs 
Sant Ram Dhuper & Co., and its sole pro~ 
prietor Sant Ram Dhuper under the 
provisions of O. 37 of the Code of Civil 
Procedure on 25-5-1976. It was submit- 
ted by him that Sant Ram Dhuper had 
executed a promissory note on 16-6-1975 
in favour of the plaintiff in the sum of 
Rs, 1.66,518 for consideration and this 
promissory note was to bear interest af 
the rate of 15 per cent per annum, pay- 
able with monthly rests. The defendants 
made no payments to meet their liability 
on demand, and by the 25th May, 1976, 
a sum of Rs. 25,172.65 fell due as inte- 
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rest. Hence this suit for Rs. 1,91,690.63 
with costs and future interest calculated 
at the rate of lb per cent per annum 
with monthly rests. 


2. On receipt of the notice of the suit 
the defendants moved an application 
under R. 3 ut O. 37 of the Code of Civil 
Procedure (1. A. No. 1434/76} for leave to 
appear and defend the suit. It was sub- 
mitted that Yogesh C. Gupta, father oj 
the plaintiff. had advanced a lean of 
Rs. 1,00,000 to defendant No. 1 on 3-8- 
1970 and Rs. 6,000 on 17-11-1970 in the 
name of the plaintiff and this loan had 
been secured against pledge of diverse 
shares. The defendants paid back a sum 
of Rs. 70,000 to the plaintiff on 18-7- 
1972 and received a sum of Rs, 48,500 on 
5-9-1972 in his account from his father, 
as principal. The plaintiff claimed com- 
pound interest firstly at the rate of 1% 
per month with monthly rests and later 
at the rate of 14% per month so that on 
15-6-1975 a sum of Rs. 1,66,518 was 
shown due to him in the account which 
the defendants were maintaining. On 
16-6-1975 the plaintiff procured a pro- 
missory note for the said sum from the 
defendants through his father. The pro- 
visions of the Punjab Relief of Indebted- 
ness Act, 1934, as amended up-to-date, 
were made applicable to the Union Terri- 
tory of Delhi vide Government of India 
Notification dated 8-6-1956 and in conse- 
quence thereof certain changes were 
brought about in S. 3 of Usurious Loans 
Act, 1918. Under the last mentioned pro- 
vision a creditor cannot recover interest 
at a rate higher than 74% per annum 
simple interest or more than two per 
centum over the Bank rate, whichever 
ig higher in the case of-a secured loan 
or 124 per centum simple interest in the 
case of an unsecured loan. The loan ad- 
vanced to the defendants had remained 
a secured loan for one year and there- 
after it became unsecured loan although 
the plaintiff still had with him life poli- 
cies of defendant No. 2 of the total value 
of Rs. 40,000 assigned in his favour as 
security. On 16-6-1975 the plaintiff could 
recover legally Rs. 84,500 as principal 
and Rs. 47,097 as interest, Rs. 1.31,597 in 
all, and even if interest be calculated for 
the first year as well at 124% per annum 
the total sum due to him was Rs, 1.36,597. 
The promissory note in suit was thus 
without consideration, except for Rupees 
1,36,597. Moreover, under S. 30 of the 
Punjab Relief of Indebtedness Act the 
principle of ‘Damdupat?’ was applicable 
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to a debt advanced in Delhi and as such 
the plaintiff could not claim anything be- 
yond double the amount of Rs. 84,500 
i.e. Rs. 1,69,000. Therefore, issues of law 
and facts deserving to be tried arose in 
the case and the defendants were entitl- 
ed to get leave to appear and defend the 
suit. 


3. In his reply the plaintiff did. not 
offer any adequate answer to the two 
crucial points raised by the defendants. 
According to the defendants interest 
could be charged by the plaintiff for the 
first year of the loan at the rate of 74% 
per annum and subsequently at the rate 
of 123% per annum because of the pro- 
visions of S. 3 of the Usurious Loans Act 
as amended by the Punjab Relief of 
Indebtedness Act and to this contention 
the plaintiff has responded by saying 
that the relevant paragraph contains 
pleadings relating to law and therefore 
needs no reply. There is again no definite 
denial to the defendants’ averment that 
the sum of Rs. 1.66,518 for which the pro- 
missory note was executed comprised 
interest calculated against the dictates of 
the law and all what has been said is that 
the sum stood in favour of the plaintiif 
against the defendants. Vide R. 4, Chap- 
ter XV of the Delhi High Court (Original 
Side) Rules the Court shall upon appli- 
cation by the defendant give leave to 
appear and to defend the suit, upon affi- 
davits which disclose such facts as would 
make it incumbent on the holder to 
prove consideration, or such other facts 
as the Court may deem sufficient to sup- 
port the application. It is not disputed 
that the affidavit submitted by the defen- 
dants does unravel facts as put on the 
plaintiff the burden of establishing not 
an inconsequential part of the considera- 
tion. In consequence the defendants must 
get the Court’s permission to appear and 
defend the suit. At this stage when the 
defendants ask for leave to appear and 
defend the suit, the Court will not weigh 
the substance their defence embodies; 
that has to be done in its proper time. 
What is to be seen at such a moment is 
whether the affidavit put in by the defen- 
dant gives rise to a triable issue. If the 
plea put forward by him is real though 
just plausible he will be taken to have 
earned the leave. The defendant need not 
make out a case as should warrant a 
sure success in the end. It does not mat- 
ter whether the defence is based on law 
or equity. There is no 
matter of fact to guide the Courts wherel 
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and why the leave is to be granted or 
refused. Each case has to seek its deter- 
mination from its peculiar facts and cir- 
cumstances. It was held by the Supreme 
Court in Santosh Kumar v. Bhai Mool 
Singh (AIR 1958 SC 321), quoted for the 
defendants, that at the stage of leave all 
that the court has to determine is whe- 
ther if the facts alleged by the defen- 
dant are duly proved they will afford a 
good or even a plausible answer to the 
plaintiff's claim and once the court is 
satisfied about that leave cannot be with- 
held. There can be no two opinions about 
this principle. 

4. The counsel for the plaintiff con- 
tends that as per Cl. (b) of R. 4 referred 
to above leave to defend may be given 
unconditionally or subject to such terms 
as to payment into court, giving security, 
framing and recording issues or other- 
wise and the present one is a fit case 
where the defendants should be ordered 
to deposit in cash the sum of Rs. 1.36,597 
which they themselves concede was 
legally recoverable on the date of the 
execution of the promissory note and 
the amount of interest which accrued 
due to the plaintiff even at the rate sug- 
gested by them, apart from costs. The 
defendants’ counsel relies on Santosh 
Kumar’s case (AIR 1958 SC 321) (supra) 
again to urge that whenever leave is 
given it must be given unconditionally. 
It was so very recently laid down by the 
Supreme Court in the Regional Manager 
v. Pawan Kumar Dubey (AIR 1976 SC 
1766) that it is the rule deducible from 
the application of law to the facts and 
circumstances of a case which constitutes 
its ratio decidendi and not some conclu- 
sion based upon facts which may appear 
to be similar. Their Lordships observed 
further that one additional or different 
fact can make a world of difference be- 
tween conclusions in two cases even 
when the same principles are applied in 
each case to similar facts. In Santosh 
Kumar’s case the defendant alleged pay- 
ment of the entire amount for which the 
promissory note was said to have been 
executed and a triable issue embracing 
whole of the consideration having been 
raised, the Court could grant him an un- 
conditional leave with all the necessary 
justification. In the case before us the 
premissory note was for Rs. 1,66,518 and 
according to the defendants’ own show- 
ing it was executed for valid considera- 
tion at least to the extent of Rs. 1,36,597. 
.The law has placed suits based on nego- 
Mtiable instruments, which carry a pre- 
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sumption as to their having been made 
or drawn for consideration, in a special 
class and that because such matters de- 
serve more expeditious processing. The 
rules enacted on the subject are so rigor- 
ous that unless the Court’s leave is ob- 
tained the defendant is not entitled, 
what to speak of defending the suit. to 
appear in the same. The Court has dis- 
cretion as per Cl. (b) of R. 4 of Chap 
ter XV of the Original Side Rules of our 
High Court (the provision is analogous 
to R. 3 (2) of O. 37 of the Code of Civil 
Procedure) to grant the leave to defend 
uncenditionally or hedge it round with 
appropriate conditions but this discre- 
tion has to be exercised on sound judi- 
cial principles. Had the defendants not 
been able to question the consideration 
for the promissory note in suit to the ex- 
tent of Rs. 30,000 or so they would have 
had no right to be heard and the suit 
should have been decreed on the assump- 
tion that all the allegations in the plaint 
had been admitted by them as correct. 
They have no doubt acquired a right to 
resist the suit by virtue of their chal- 
lenge to a part of the consideration (less 
than one-fifth of the whole) but they 
have no defence to its major part and 
the ends of justice would enjoin that the 
admittedly tenable portion of the plain- 
tiffs claim be net placed on par with the 
questioned one. When deciding the suit 
of Kiranmoyee Dassi v. J. Chatterjee 
(AIR 1949 Cal 479) S. R. Das J. (as he 
then was) laid down the following pro- 
positions as to when leave to defend 
should be given unconditionally or sub- 
ject to terms: 


(a) If the defendant satisfies the Court 
that he has a geod defence to the claim 
on its merits the plaintiff is not entitled 
to leave to sign judgment and the defen- 
dant is entitled to unconditional leave to 
defend. 


(b) If the defendant raises a triable 
issue indicating that he has a fair or 
bena fide or reasonable defence although 
not a positively good defence the plain- 
tiff is not entitled to sign judgment and 
the defendant is entitled to unconditional 
leave to defend. 


(c) If the defendant discloses such facts 
as may be deemed sufficient to entitle 
him to defend, that is to say, although 
the affidavit does not positively and im- 
mediately make it clear that he has a 
defence yet shows such a state of facts 
as leads to the inference that at the trial 
of the action he may be able to establish 
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i defence to the plaintiff's claim, the 
olaintiff is not entitled to judgment and 
he defendant is entitled to leave to de- 
‘end, but in such a case the Court may 
n its discretion impose conditions as to 
he time or mode of trial but not as to 
yayment into Court or furnishing secu- 
ity. 

(a) Tf the defendant has no defence of 
he defence set up is illusory or sham or 
yractically moonshine, then ordinarily 
the plaintiff is entitled to leave to sign 
udgment and the defendant is not en- 
itled to leave to defend. 

(e) If the defendant has no defence of 

she defence is illusory or sham or practi- 
rally moonshine then, although ordinari- 
ly the plaintiff is entitled to leave to 
sign judgment, the Court may allow the 
defence to proceed if the amount claim- 
2d is paid into Court otherwise secured 
and give leave to the defendant on con- 
dition, and thereby show mercy to the 
defendant by enabling him to try to 
prove a defence: 
The defendant's defence in respect of 
interest said to have been charged in 
excess may fall under category (a) or (b) 
of the aforesaid categories but for the 
rest of the suit amount which is undis- 
puted they can have leave only on con- 
ditions specified in category (e) not 
otherwise. In the case reported in Jag- 
dish Pershad v. Des Raj (ILR (1969) 
Delhi 6), decided by Dua, C. J., (as his 
Lordship then was) the defendant had 
taken exception to a portion of the con- 
sideration for the promissory note. The 
Court accorded permission to defend the 
suit but required him to furnish adequate 
security fer the amount which accord- 
ng to his own statement was unassail- 
able. To my mind the same considera= 
tions should prevail here. 


5. I would, therefore, accept the de- 
fendants’ application and allow them to 
defend the suit, hut this is subject te 
their furnishing security within one 
month to the satisfaction of the Regis- 
‘rar in the sum of Rs. 1,50,000 to cover 
the admitted portion of the consideration 
for the promissory note the interest ac- 
srued due thereon at the rate suggested 
by the defendants themselves and the 
costs of the suit. 

6. The case shall be listed before the 
Deputy Registrar for further directions 
on October 11, 1976. 

Application allowed. 
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PRAKASH NARAIN AND PRITHVI 
RAJ, JJ 


Pran Nath Lekhi, Petitioner v. Union 
of India and others, Respondents. 


Crl. W. Nos. 221 of 1975 and 62 of 1976, 
D/- 16-8-1976, 

(A) Constitution of India, Art. 352 (5) 
— Whether satisfaction of President can 
he challenged in Court of law, 


On a proper construction of Cl. (5) of 
Art. 352 it will be seen that the Procla- 
mation is the mode of making a declara- 
tion which declaration is made after the 
Satisfaction postulated by Cl. (1) of Arti- 
cle 352. Sub-clause (a) of Cl. (5) of Arti- 
cle 352 deals with the satisfaction of the 
President. Sub-clause (b) of Cl. (5) ol 
Art. 352 deals with the declaration by 
Proclamation. Neither the grounds for 
satisfaction ner the resultant of this 
satisfaction, namely, the declaration by 
a Proclamation are justiciable. Indeed, 
sub-cls. (a) and (b) cover the entire field 
and both are made non-justiciable. The 
satisfaction of the President is made final 
and conclusive and cannot be questioned 
in any court on any ground. The finality 
and conclusiveness attached to the satis- 
faction of the President is not open to 
judicia] review on any ground even if 
the ground of challenge to the satisfac- 
tion is that there was no ground to 
arrive at the valid satisfaction. Existence 
of grounds or material to arrive at a 
valid subjective satisfaction has to be 
distinguished from the ground of chal- 
lenge put forth to the validity of such 
satisfaction. Sub-clause (a) of Cl (5) of 
Art, 352 speaks of the ground to chal- 
lenge the validity of the satisfaction and 
not of ground on the basis of which or 
the material on the basis of which sub- 
jective satisfaction is to be arrived at. 

The distinction between the ground of 
material for arriving at the subjective 
satisfaction and the ground to challenge 
the subjective satisfaction has to be 
borne in mind, Indeed, in terms the 
jurisdiction to entertain any question on 
any ground to judicially review the vali- 
dity of the declaration made by a pro- 
clamation by the President is taken 
away. Therefore, neither the subjective 
satisfaction of the President postulated 
by Cl. (1) and C}. (3) of Art. 352 nor the 
declaration made by a proclamation fol- 
lowing the satisfaction is open to judi- 
cial review. (Para 11) 
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(B) Constitution of India, Art. 352 — 
Basic structure of Constitution — Whe- 
ther judicial review is such basic struc- 
ture. 


The distinction between what may be 


called ordinary legislative statutes ana 
constitutional provisions is well recog- 
nised. If the Constitution, which gives 


the power of judicial review, itself take: 
away the power of judicial review then 
the very mandate under which courts 
exercise the power of judicial review is 
taken away and it cannot be said that 
this affects the basic structure of our 
Constitution. It cannot be said that the 
38th Amendment ıs ultra vires the 
pewers of the Parliament inasmuch as 
it adversely affects the powers of judi- 
cial review. Both the existence and de- 
barment of judiciel review vis-a-vis spe- 
cified statutes and executive action has 
been the scheme of our Constitution 
from the very inception, at least from 
the Ist Constitution Amendment Aet, 
So, it may be assumed that it is a basic 
feature of ovr Constitution that in speci- 
fied fields there is no judicial review. The 
38th Amendment, therefore, does not 
mitigate against the scheme of our Con- 
stitution. Specific exclusion of the juris- 
diction of the court by sub-cl. {b} of 
Cl. (5) and the non-justiciability pestulat- 
ed by sub-cl. (a) of Cl. (5) of Art. 352 do 
not, in any way, affect the basic struc- 
ture of our Constitution, 
(Paras 19, 20, 22) 
(C) Constitution oi India, Art. 352 — 
The 38th Amendment whether affects 
federal structure of the Constitution. 


Our Constitution which is more or less 
federal in character has many contin- 
gencies provided in it when the federal 
structure gets autematically affected. The 
moment an order is made under Part 18 
of the Constitution the necessary conse- 
quences must follow even before any 
amendment of the Constitution. This 
basic fact is an integral part of our Con- 
stitution and so must be regarded as a 
feature of the basic structure of the Con- 
stitution as adopted by the Constituent 
Assembly. The chapter on emergency 
and emergency provisions were conceiv~ 
ed by the framers of the Constitution 
who also conceived ar.d enshrined the 
fundamental rights. If it is said that the 
demccratic form of Government is in 
jeopardy by the 38th Amendment it must 
also be said that the emergency provi- 
sions as provided in the Constitution 
when originally adopted conceived of 
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such a feature. It cannot be said that the 
democratic form of Government is des- 
troyed by the constitutional Amendment 
or the emergency provisions. These were, 
in fact, adopted to save the democratic 
set up. The consequences vf a declaration 
by a proclamation on the satisfaction 
postulated by Art. 352 (1) and (&) follow 
from the original provisions of the Con- 
stitution. Such inborn provisions in the 
Constitution cannot be subjected to the 
basic structure test at all as they form 
part of the basic structure itself as 
adopted by the Constituent Assembly. 
The approach of the courts has always 
been that if there ıs a statutory bar to 
judicial review it will be enforced 
Clause (5) of Art. 352 creates a specific 
and absolute bar in unambiguous langu- 
age. This bar cannot be called destruc- 
tive of the federal structure or near fede- 
ral structure postulated by the Consti- 
tutien (Paras 23, 24) 


(D) Constitution of India, Art. 352 — 
Resolutions of Parliament approving pro- 
clamation under Art. 352 — Effect. 

The Proclamation issued under Cl, (1) 
of Art. 352 subsists by itself. Clause (2) 
of Art. 352 only lays down what is to be 
done subsequent to the issue of Procla- 
mation. It provides for revocation of ‘the 
Proclamation by a subsequent Proclama- 
tion. It further provides for the Procla- 
mation and the consequences if it is not 
so placed. Article 352 of the Constitution 
is comprehensive and the Proclamation 
under it can cease to be operative only 
in the manner postulated by sub-cl. (a) 
of Cl. (2) of the Article. Therefore, it 
cannot be said that the Proclamation 
ceases to exist because it has been ap- 
proved by resolutions of the Houses of 
Parliament. Indeed, the resolutions of 
the Houses of Parliament approving the 
Preclamation issued under Cl. (i) of Arti- 
cle 352 only result in satisfying the Pro- 
clamation made by the President. The 
approbation granted to the President's 
action does not mean that the President's 
acticn has ceased to exist or is merged 
into the resolution of the Houses of Par- 
liament. ILR (1975) 2 Delhi 820, Rel. on. 


(Para 25) 
Cases Referred: Chronological Paras 
AIR 1975 SC 2299 21 
ILR (1975) 2 Delhi 820 25 
AIR 1973 SC 1461 14, 16, 19, 20, 24 
AIR 1971 SC 530 . 24 
AIR 1967 SC 1643 14 
AIR 1965 SC 1096 ; 16 
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Petitioner in person; V. P. Raman and 
Jarish Chandra and Mrs. Rao Amicus 
Suriae. for Respondents. 

PRAKASH NARAIN. J.:— Criminal 
Writ No. 221 of 1975 was dismissed by 
is_in limine on July 27. 1976 and Cri- 
ninal Writ No. 62 of 1976 was dismissed 
y us on the next day by short orders 
wronounced in court. We had also indi- 
ated in our short orders that reascns 
vill be recorded later. We now proceed 
o record our reasons for dismissing these 
wo petitions. 

2. At the outset we would like to 
Jace on record our thanks and appre- 
jation te Mr. V. P. Raman, Additional 
jolicitor General and Mr. Harish Chan- 


lira, Central Government Counsel who 
bly assisted us amicus curiae at out 
‘equest. 

3. In Criminal Writ No. 221 of 1975 


he petitioner is a detenu who has been 
letained in pursuance of an order made 
inder S. 3 (1) of the Maintenance of In- 
ernal Security Act. This petitioner had 
xy his petition prayed that this court 
hould declare that:— 

"i) the continuance of emergency de- 
lared in 1971 and 

(ii) the emergency declared on 25/26 
fune. 1975. 


(iii) all actions taken, including the 
aid and search of the residence of the 
yetitioner under colour of emergency, 


he issuance of warrant of his arrest 
s unconstitutional, fraud on power, ille- 
tal and invalid. 


SSUE ORDER DIRECTION OR WRIT 
N THE NATURE OF WRIT OF 


certiorari quashing the proclamation of 
mergencies and FIR 300/75 P. S. Rajin- 
ler Nagar, New Delhi 

habeas corpus directing respondents to 
mmediate release the petitioner from 
varrants of arrest issued under FIR 300/ 
'5 PS Rajinder Nagar, New Delhi 

mandamus directing the respondents to 
sreceed in ‘accordance with law.” 

4. At the hearing, however. the peti- 
ioner pressed for only a declaration that 
Jhe emergency declared on June 25/26, 
1975 and all actions taken, including the 
said and search of the petitioner’s resi- 
jJence under colour of emergency, are 
unconstitutional, fraud on power, illegal 
and invalid. He did not press for and 
give up the relief sought on any other 
aspect. : 

5. The petitioner in the second case 
also is detained under S. 3 (1) of the 
MISA ‘and had challenged his detention 
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on various grounds. In Criminal Writ No. 
62 of 1976, we had issued notice to the 
respondents to show cause why rule nisi 
be not issued restricted only to the aver- 
ments in grounds (N) and (ff) in the pe- 
tition. We have already made our ob- 
servations with regard. to the averments 
in ground (N) in our order of July 28, 1976. 
So, we have to state our reasons only 
for rejecting the averments in ground 
(ff). This ground is to the effect that the 
38th Amendment of the Constitution is 
ultra vires and beyond the powers of the 
Parliament, inasmuch as the introduc- 
tion of Cl. (5) in Art. 352 of the Consti- 
tution offends or mitigates against the 
basic structure and framework of the 
Constitution. The petitioner in Criminal 
Writ No. 221 of 1975 had not agitated 
this aspect but the petitioner in Crimi- 
nal Writ No. 62 of 1976 did press this 
aspect in addition to the prayer that the 
Proclamation of Emergency by the Pre- 
sidential declaration dated June 26, 1975 
be held to be illegal, invalid and in ex- 
cess of the power conferred on the Pre- 
sident of India to make such a declara- 
tion under Art. 352 (1) of the Constitu- 
tion. 

6. Inasmuch as both the matters 
were heard together and substantially 
raise similar questions of law, we have 
decided to state our reasons for dismiss- 
ing the two petitions in limine on the 
aspects mentioned above by a single 
judgment. 

7. The impugned Proclamation issued 
by the President reads as under:— 

“No. JI/16013/1/75-S & P (D. II) 


GOVERNMENT OF INDIA 
MINISTRY OF HOME AFFAIRS 


NEW DELHI-110001, 
Dated 26th June. 1975. 


NOTIFICATION 
G.S.R. 353 (E). The following Procla- 
mation of Emergency by the President of 
India, dated the 25th June, 1975, is pub- 
lished for general information:— 
'PROCLAMATION OF EMERGENCY’ 
In exercise of the powers conferred by 
Cl. (1) of Art. 352 of the Constitution, I 
Fakhruddin Ali Ahmed, President of 
India, by this Proclamation declare that 
a grave emergency exists whereby the 
security of India is threatened by inter- 
nal disturbance. 
Sd-- (F. A. AHMED) 
PRESIDENT 
New Delhi, 
the 25th June. 1975.” 
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8. The above Proclamation of Emer- 
gency made by a declaration of the Pre- 
sident was published on June 26, 1975, 
though the declaration itself was made 
on June 25, 1975, as is evident from a 
reading of the Proclamation. The decla- 
ration was made in exercise of the powers 
conferred by Cl. (1) of Art. 352 of the 
Constitution. Inasmuch as Art. 352 is to 
be construed by us, it will be advantage- 
ous to read the Article. It is in the fol- 
lowing words:— 


352 (1) If the President is satisfied 
that a grave emergency exists whereby 
the security of India or of any part of 
the territory thereof is threatened, whe- 
ther by war or external aggression of 
internal disturbance, he may, by Procla- 
mation make a declaration to that effect. 

(2) A Proclamation issued under 
cl. (1j— 

(a) may be revoked by a subsequent 
Proclamation; 

(b) shall be laid before each House of 
Parliament; 

(c) shall cease to operate at the ex- 
piration of two months unless before the 
expiration of that period it has been ap- 
proved by resolution of both Houses of 
Parliament: 

Provided that if any such Proclamation 
is issued at a time when the House of 
the People has been dissolved or the dis- 
solution of the House of the People takes 
place during the period of two months 
referred to in sub-cl. (c) and if a re- 
solution approving the proclamation has 
been passed by the Council of States, but 
no resolution with respect to such procla- 
mation has been passed by the House of 
the People before the expiration of that 
period. the Proclamation shall cease to 
operate at the expiration of thirty cays 
from the date on which the House of the 
People first sits after its reconstitution 
unless before the expiration of the said 
period of thirty days a resolution approv- 
ing the Proclamation has been also pass- 
ed by the House of the People. 


(3) A Proclamation of Emergency de- 
claring that the security of India or of 
any part of the territory thereof is 
threatened by war or by external aggres- 
sion or by internal disturbance may be 
made before the actual occurrence of 
war or of any such aggression or disturb- 
ance if the President is satisfied that 
there is imminent danger thereof. 

(4) The power conferred on the Presi- 
dent by this article shall includes the 
power to issue different Proclamations on 
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different grounds, being war or external 
aggression or internal disturbance or 
imminent danger of war or external 
aggression or internal disturbance, whe- 
ther or not there is a Proclamation al- 
ready issued by the President under 
Cl. (1) and suck Proclamation is in ope- 
ration. 

(5) Notwithstanding anything in 
Constitution—- 

(a) the satisfaction of the Presidenf 
mentioned in Cl. (1) and Cl. (8) shall be 
final and conclusive and shall not be 
questioned in any court on any ground; 

(b) subject to the provisions of Cl. (2), 
neither the Supreme Court nor any 
other court shall have jurisdiction to 
entertain any question, on any ground. 
regarding the validity of— 

(i) a declaration made by Proclamation 
by the President to the effect stated in 
Cl. (1); or 

(ii) the continued operation of 
Proclamation.” 

9. Although long drawn out argu- 
ments were advanced by the petitioner 
in Criminal Writ No. 221 of 1975, who 
appeared in person, yet in the ultimate 
analysis he restricted his arguments only 
to the construction and interpretation of 
Cl. (5) of Art. 352 of the Constitution. 
The contention made was that the said 
Cl. (5) did not bar the testing of the 
validity of the satisfaction of the Presi- 
dent postulated by Cl. (1) of Art. 352 of 
the Constitution. The only bar was to 
the challenge to the validity of the Pro- 
clamation issued or a declaration being 
made by the President. In other words, 
the contention was that no challenge was 
‘being made to the validity of the Pro- 


this 


such 


clamation published in the gazette, but 
the validity of the satisfaction of the 
President leading to his making the 


declaration resulting in the Proclamation 
being issued was being challenged. We 
will first deal with this contention and 
then come to the contention of the peti- 
tioner in Criminal Writ No. 62 of 1976. 
10. The petitioner urged that the satis- 
faction postulated by Cl. (1) of Art. 352 


of the Constitution is the subjective 
satisfaction of the President. He ceon- 
tended that the subjective satisfaction, 


hewever, had to be based on some rele- 
vant material placed before the President. 
Referring to the constitutional set up it 
was contended that the material on the 
basis of which the President had to be 
satiofied had to be placed before him by 
the Prime Minister and/or the Council 
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£ Ministers headed by the Prime Min- 
ster. The Prime Minister. it was urged, 
tad further to tender advice to the Pre- 
ident to make the declaration postulat- 
{q by Art. 352 which advice would be 
nding on the President. It was further 
ged that if it could be demonstrated 


hat either the President had no material - 


w no relevant material to arrive at the 
ubjective satisfaction postulated by 
'L (1) of Art. 352 of the Constitution, 
hen the sine qua non of the subjective 
iatisfaction disappeared and it had to 
xe held that there was no valid exercise 
vf the power conferred by Cl (1) of 
irt. 352 of the Constitution. The material 
m the basis of which the satisfaction of 
he President is said to have been arriv- 
:d at was contended by the petitioner 
o be contained in a white paper issued 
3y the Central Government on July 22, 
(975 and a statement made by the Prime 
Minister in Parliament. It was urged 
‘hat inasmuch as it has been said on the 
Toor of the Houses of Parliament by the 
Minister of State for Home Affairs 
hough there was no other reason for 
jeclaring emergency except as had al- 
ready been placed before the Parliament 
m earlier occasions. namely, the white 
gaper and the statement of the Prime 
Minister, referred to above, it must be 
assumed that the only grounds on which 
he President based his subjective satis- 
faction are what is stated in the said 
two pieces of evidence, referred to by 
the petitioner. A great deal of stress was 
laid and protracted arguments were 
addressed on what is subjective satisfac- 
tion and how and to what extent a sub- 
jective satisfaction is subject to judicial 
review, Ultimately, however. all these 
irguments were given up and the peti- 
Joner in Criminal Writ No. 221 of 1975 
essed only the contention noticed 
above, namely, the construction sought 
7o be placed on Cl. (5) of Art. 352 of the 
Constitution. We are, therefore, neither 
zalled upon nor are inclined to comment 
upon the sufficiency or relevancy of the 
so-called ‘only’ material leading to the 
satisfaction of the President in making 
a declaration of emergency as proclaim- 
2d on June 25, 1975. 


11. Reading Cl. (5) of Art. 352 of the 
Constitution, we are not impressed with 
the distinction drawn by the petitioner. 
In our opinion, the proposition as put by 
him is based on a misconception. On a 
proper constructien of Cl. (5) of Art. 352 
t will be seen that the Proclamation is 
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the mode of making a declaration which 
declaration is made after the satisfaction 
postulated by Cl. (1) of Art. 352 of the 
Constitution. Sub-clause (a) of Cl. (5) of 
Art, 352 deals with the satisfaction of 
the President. Sub-clause (b) of CL (5) 
of Art. 352 deals with the declaration 


-by Proclamation. In our opinion, neither 


the grounds for satisfaction nor the re- 
sultant of this satisfaction, namely, the 
declaration by a Proclamation are justi- 
ciable. Indeed, sub-cls, (a) and (b) cover 
the entire field and both are made non- 
justiciable. The satisfaction of the Presi- 
dent is made final and conclusive and 
cannot be questioned in any court on any 
ground. The contention of the petitioner 
that the validity of the satisfacion is 
open to judicial review, if there be no 
grounds whatsoever or any relevant 
ground on which the satisfaction could 
be based, is fallacious. The finality and 
conclusiveness attached to the satisfac- 
tion of the President is not open to judi- 
cial review on any ground even if the 
ground of challenge to the satisfaction is 
that there was no ground to arrive at 
the valid satisfaction. Existence of 
grounds or material to arrive at a valid 
subjective satisfaction has to be distin- 
guished from the ground of challenge put 
forth to the validity of such satisfaction. 
Sub-clause (a) of Cl. (5) of Art. 352 
speaks of the ground to challenge the 
validity of the satisfaction and not of 
ground on the basis of which or the 
material on the basis of which subjective 
satisfaction is to be arrived at. The peti- 
tioner who had earlier advanced argu- 
ments on whether subjective satisfaction 
is open to judicial review had rightly 
not pressed those arguments. The distinc- 
tion that he now seeks to make out is 
really advancing the original argument 
which he had given up. In any case, we 
are of the opinion that no ground is 
available to challenge subjective satis- 
faction of the President and the distinc- 
tion between the ground or material for 
arriving at the subjective satisfaction 
and the ground to challenge the subjec- 
tive satisfaction has to be borne in mind. 
The bar placed on the Supreme Court or 
any other court to judicially review the 
validity of a declaration made by a pro- 
clamation by the President by sub-cl. (b) 
of Cl. (5) of Art. 352 is absolute. Indeed. 
in terms the jurisdiction to entertain any 
question on any ground to judicially re- 
view the validity of the declaration made 
by a proclamation by the President is 
taken away. Therefore, neither the sub- 
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jective satisfaction of the President 
postulated by Cl. (1) and Cl. (3) of Arti- 
cle 352 nor the declaration made by a 
proclamation following the satisfaction 
is open to judicial review. 


12. This brings us to the next ques-, 


tion agitated by the petitioner in Crimi- 
nal Writ No. 62 of 1976, namely, that if 
the 38th Amendment of the Constitution 
is invalid, then the bar of Cl. (5) of Arti- 
cle 352 would not be available. We have 
negatived this contention and proceed to 
record our reasons for that view. 


13. Mr. A. C. Shubh, the petitioner in 
Criminal Writ No. 62 of 1976, first urged 
that the 38th Amendment of the Consti- 
tution is destructive of the basic struc- 
ture of the Constitution inasmuch as it 
prevents or is violative of the concept of 
judicial review and the federal structure 
of the Union. We have, therefore, to 
` first examine whether the 38th Amend- 
ment adversely affects the basic struc- 
ture of the Constitution. 


14. The concept of “the basic struc- 
ture” was first propounded in Kesava- 
nanda Bharati v. State of Kerala, AIR 
1973 SC 1461. It is a matter of judicial 
history that the Constitution 24th Am- 
endment Act was passed as a result of 
the decision of the Supreme Court in 
L. C. Golak Nath v. State of Punjab. AIR 
1967 SC 1643. In this case what had been 
held was that Art. 368 related only to 
the procedure for amending the Consti- 
tution but did not confer on the Parlia- 
ment any power to do so. The 24th Am- 
endment expressly empowered the Par- 
liament to amend any provisions of the 
Constitution including those relating to 
fundamental rights and further made 
Art. 13 of the Constitution inapplicable 
to an amendment of the Constitution 
under Art. 368. Inasmuch as the 24th 
Amendment itself tended or appeared to 
be contrary to the rule laid down in 
L. C. Golak Nath’s case the matter had 
to be reconsidered in Kesavananda 
Bharati’s case. A Special Bench of 13 
Judges overruled Golak Nath but also 
brought in the concept of the basic 
structure of the Constitution. So, what 
we have to see is whether Kesavananda 
Bharati lays down any rule which could 
support the contention made by the peti- 
tioner that judicial review of executive 
action is a basic structure of the Consti- 
tution. 

15. Before we embark upon an exami- 
nation of the above proposition we would 
like to clarify that barring of judicial 


review by an ordinary statute passed by 
a legislature is different from barring a 
Judicial review by a constitutional pro- 
vision. We need not dilate on ordinary 
legislative embargo on judicial review. 
On that aspect the law is well settled. 
Here we are only concerned with the bar 
placed on judicial review of executive 
action by a constitutional provision. 


16. H. R. Khanna, J., whose speech in 
Kesavananda Bharati is the most relied 
upon for the concept of basic structure, 
observes as follows on the question of 
judicial review (AIR 1973 SC 1461 at 
page 1899):— 

“The power of judicial review is, how- 
ever, confined not merely to deciding 
whether in making the impugned laws 
the Central or State Legislatures have 
acted within the four corners of the 
Legislative lists earmarked for them; 
the courts also deal with the question 
as to whether the laws are made in con- 
formity with and not in violation of the 
other provisions of the Constitution. Our 
Constitution-makers have provided for 
fundamental rights in Part II] and made 
them justiciable. As long as some funda- 
mental rights exist and are a part of the 
Constitution, the power of judicial re- 
view has also to be exercised with a view 
to see that the guarantees afforded by 
those rights are not contravened. Deal- 
ing with draft Art. 25 (corresponding to 
present Art. 32 of the Constitution) by 
which a right is given to move the Sup- 
reme Court for enforcement of the 
fundamental rights, Dr. Ambedkar 
speaking in the Constituent Assembly on 
December 9, 1948 observed:— 

“If I was asked to name any particular 
article in this Constitution as the most 
important — an article without which 
this Constitution would be a nullity — 
I could not refer to any other article ex- 
cept this one. It is the very soul of the 
Constitution and the very heart of it and 
I am glad that the House has realised its 
importance” (CAD debates Vol. VII, 
page 953). ; 

Judicial review has thus become an 
integral part of our constitutional system 
and a power has been vested in the High 
Courts and the Supreme Court to decide 
about the constitutional validity of pro- 
visions of statutes. If the provisions of 
the statute are found to be violative of 
any article of the Constitution, which is 
the touchstone for the validity of all 
laws, the Supreme Court and the High 
Courts are empowered to strike down 
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the said provisions, The 
where there is no judicial 
finding out whether there 


only sphere 
review for 
has been in- 


fraction of thé provisions of Part [JI and- 


there is no power of striking down an 
Act, regulation or provision even though 
it may be inconsistent with or takes 
away or abridges any of the rights con- 
ferred by Part III of the Constitution is 
that incorporated in Art. 31-B taken 
along with the Ninth Schedule. Article 
31-B was inserted as mentioned earlier, 
by the Constitution (First Amendment) 
Act. According to Art. 31-B none of the 
Acts and regulations specified in the 
Ninth Schedule nor any of the provi- 
sions thereof shall be deemed to be void 
or ever to have become void on the 
ground that such Act, regulation or pro- 
vision is inconsistent with or takes away 
or abridges any of the rights conferred 
iby any provision of Part III of the Con- 
stitution. The one thing significant to be 
noted in this connection, however, is 
that the power under Art. 31-B of ex- 
clusion of judicial review, which might 
be undertaken for the purpose of finding 
whether there has been contraventien of 
any provision of Part III, is exercised 
not by the legislature enacting the im- 
pugned law but by the authority which 
makes the constitutional amendment 
under Art. 368, viz. the prescribed 
majority in each House of Parliament...” 
His Lordship upheld the validity of 
Art. 31-B of the Constitution observing 
that he saw no cogent ground te take a 
view different from what was expressed 
by Subba Rao, J. (as he then was) in 
N. B. Jeejéebhoy v. Assistant Collector, 
Thana, AIR 1965 SC 1096. 

17. Sikri, C. J. in the same case has 
expressed himself as follows (Para 302, 
Page 1535 of the report): 

“The learned Attorney-General said 
that every provision of the Constitution 
is essential; otherwise it would not have 
been put in the Constitution. This is true. 
But this does nct place every provision 
of the Constitution in the same position. 
The true position is that every provision 
of the Constitution can be amended pro~ 
vided ia the result the basic foundation 
and structure of the Constitution re- 
mains the same. The basic structure may 
be said to consist of ‘the following 
features: 

(1) Supremacy of the Constitution; 

(2) Republican and Democratic forms 
of Covernment; 

(3) Secular character of the Constitu- 
tion: 
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(4) Separation of powers between the 
legislature, the executive and the judi- 
ciary; 

(5) Federal character of the Constitu- 

tion.” 
It will thus be seen that Hon'ble the 
Chief Justice did not include judicial re- 
view as one of the features of the basic 
structure of our Constitution. 


18. Shelat and Grover, JJ. have alse 
made no reference to judicial review as 
a feature of the basie structure of our 
Constitution. After observing: “Our Con- 
stitution is federal in character and not 
unitary. In a federal structure the exist- 
ence of both the Union and the State is 
indispensable and so, is the power of 
judicial review,” their Lordships go on 
to illustrate “the basic elements of the 
constitutional structure” as follows:— 


“The basic structure of the Constitu- 
tion is net a vague concept and the ap- 
prehensions expressed on behalf of the 
respondents that neither the citizen nor 
the Parliament would be able to under- 
stand it are unfounded. If the histcrical 
background, the Preamble, the entire 
scheme of the Constitution, the relevant 
provisions thereof including Art. 368 are 
kept in mind there can be no difficulty 
in discerning that the following can be 
regarded as the basic elements of the 
constitutional structure. (These cannot be 
catalogued but can only be illustrated): 

l. The supremacy of the Constitution. 

2. Republican and Democratie form of 
Government and sovereignty of the 
country. 

3. Secular and federal character of the 
Constitution. 

4, Demarcation of power between the 
legislature, the executive and the judi- 
ciary. 

5. The dignity of the individual secur- 
ed by the various freedoms and basic 
rights in Part III and the mandate to 
build a welfare State contained in 
Part IV. 

6. The unity and the integrity of the 
nation.” 


19. Jaganmohan Reddy, J. in his 
speech in Kesavananda Bharati (AIR 
1973 SC 1461) had to observe as follows 
with reference to judicial review:— 
(Page 1734, para 1114). 

A There is no constitutional mat- 
ter which is not in some way or the 
other involved with political, social or 
economie questions. and if the Constitu- 
tion-makers ,have vested in this court a 
power of judicial review, and while so 


trases 
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vesting have given it a prominent place 
describing it as the heart and soul of the 
Constitution, we will not be deterred 
from discharging that duty, merely be- 
cause the validity or otherwise of the 
legislation will affect the political or 
social policy underlying it. The basic ap- 
proach of this Court has Leen, and must 
always be, that the Legislature has the 
exclusive power to determine the policy 
and to translate it into law, the consti- 
tutionality of which is to be presumed, 
unless there are strong and cogent rea~ 
sons for holding that it conflicts with 
the constitutional mandate. In this regard 
both the Legislature, the executive as 
well as the judiciary are bound by the 
paramount instrument and, therefore, no 
Court and no Judge will exercise the 
judicial power de hors that instrument, 
nor will it function as a Supreme Legis- 
lature abeve the Constitution. The bona 
fides of all the three of them has been 
the basic assumption, and though all of 
them may be liabie to error, it can be 
corrected in the manner and by the me- 
thod prescribed under the Constitution 
and subject to such limitations as may 
be inherent in the instrument.” 


It is not necessary to quote further from 
Kesavananda Bharati. Suffice it to say 
that the distinction between what may 
be called ordinary legislative statutes 
and constitutional provisions is well re- 
cognised. If the Constitution, which gives 
the power of judicial review, itself takes 
away the power of judicial review then 
the very mandate under which courts 
exercise the power of judicial review is 
taken away and it cannot be said that 
this affects the basic structure of our 
Constitution. Kesavananda Bharati can- 
not, therefore, be pressed in support of 
the contention that the 38th Amendment 
is ultra vires the powers of the Parlia- 
ment inasmuch as it adversely affects 
the powers of judicial review. 


20. Both the existence and debarment 
of judicial review vis-a-vis specified sta- 
tutes and executive acticn has been the 
scheme of our Constitution from the very 
inception, at least from the first Consti- 
tution Amendment Act. So, we might 
well assume that it is a basic feature of 
our Constitution that in specified fields 
there is no judicial review. The 38th 
Amendment, therefore, doas not mitigate 
against the- scheme of our Constitution. 
Indeed, it is a refreshing feature of our 
Constitution alone that what may seem 
ta ha annacita tuatinne all find nlace in 
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the same document. For example, there 
are the safeguards postulated by Arti- 
cles 19, 21 and 22 and there is provision 


‘for their suspension under Arts, 358 and 


359. Similarly. there is Art: 13 and then 
Art, 31-B and the Ninth Schedule. These 
so-called apposite aspects exist by the 
mandate of the people who adopted the 
Constitution. The power exercised under 
Art. 368 of the Constitution cannet be 
questioned vis-a-vis the 38th Amend- 
ment even on the basis of the rule laid 
down in Kesavananda Bharati as, (AIB 
1973 SC 1461) in our opinion, the exist- 
ence cf a bar to judicial review is also 
a feature that is recognised by the Con- 
stitution. f 


21. It may be worthwhile observing 
that subjective satisfaction of the Presi- 
dent postulated by Cl (1) and Cl. (3) of 
Art. 352 has never been struck down by 
any court. Clause (5) of Art. 352 only 
makes what has always been the ap- 
proach cf the courts as a constitutional 
requirement. We are tempted to quote 
from the speech of Y. V. Chandrachud, 
J. in Smt. Indira Nehru Gandhi v. Shri 
Raj Narain, AIR 1975 SC 2299, where his 
Lordship says (Page 2466, para 668):— 


“The provision contained in Art. 329 
(b) is decisive on the question under 
consideration. That article provides that 
no election to the Parliament or the 
State legislature shall be called in ques« 
tion except by an election petition pre- 
sented to such authority and in such 
manner as may be provided for by of 
under any law made by the appropriate 
legislature. It was, therefore, open to 
the legislature to leave the adjudication 
of election disputes to authorities other 
than those in the hierarchy of our judi- 
cial system. In fact, until the passing of 
the Representation of the People (Am~ 
endment) Act 47 of 1966. by which High 
Courts were given jurisdiction to try 
election petitions, that jurisdiction was 
vested first in a tribunal consisting of 
three members and later in a tribunal 
consisting of a single member who was 
to be a sitting District Judge. The deci- 
sions of those tribunals could eventually 
be brought before the Supreme Court 
under Art. 136 (1) of the Constitution 
but it io at least plausible that were the 
Legislatures to pass laws leaving the 
decision of election disputes to them- 
selves, judicial review might have stood 
excluded. Since the Constitution as ori- 
ginally enacted, did not consider that 
judicial power must intervene in the 
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nterests of purity of elections, judicial 
‘eview cannot be considered to be a part 
yf the basic structure in so far as legis- 
ative elections are concerned. The 
theory of Basic Structure has to be con- 
sidered in each individual case not in the 
rbstract, but in the context of the con- 
srete problem. The problem here is whe- 
her under our Constitution, judicial re- 
jew was considered as an indispensable 
‘oncomitant of elections to country’s 
egislatures. The answer, plainly. is no.” 


22. We, therefore, are firmly of the 
opinion that the specific exclusion of the 
jurisdiction of the court by sub-cl. (b) of 
cl (5) and the non-justiciability postu- 
lated by sub-cl. (a) of Cl. (5) of Art. 352 
do not, in any way, affect the basic 
structure of our Constitution. 


23. It was then urged that the 38th Am- 
andment inasmuch as it affects the federal 
structure adversely affects our Constitu- 
tion. The argument is really not under- 
standable. Indeed, our Constitution which 
is more or less federal in character has 
many contingencies provided in it when 
the federal structure gets automatically 
affected. The moment an order is made 
under Part 18 of the Constitution the 
necessary consequences must follow even 
before any amendment of the Constitu- 
tion. This basic fact is an integral part 
of our Constitution and so must be re- 
garded as a feature of the basic struc- 
ture of the Constitution as adopted by 
the Constituent Assembly. The chapter 
on emergency and emergency provisions 
were conceived by the framers of the 
Censtitution who also conceived and 
enshrined the fundamental rights. If it 
is said that the democratic form of Gov- 
ernment is in jeopardy by the 38th Am- 
endment it must also be said that the 
emergency provisions as provided in the 
Constitution when originally adopted 
conceived of such a feature. We cannot 
accept the contention that the democra- 
tic form of Government is destroyed by 
the Constitutional Amendment or the 
emergency provisions. These were, in 
fact, adopted to save the democratic set 
up. The consequences of a declaration by 
a proclamation on the satisfaction ‘postu- 
lated by Art. 352 (1) and (3) follow from 
the original provisions of the Constitu- 
tion. Such inborn provisions in the Con- 
stitution cannot be subjected to the basic 
structure test at all as they form part of 
the basic structure itself as adopted by 
the Constituent Assembly. 
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24. The observations of P. Jagan- 
mohan Reddy, J. in Kesavananda Bharati 
(AIR 1973 SC 1461) or the observations 
in the Privy Purses case, Madhav Rao 
Jivaji Rao Scindia v. Union of India. 
AIR 1971 SC 530, to the effect that there 
is no issue between citizen and State 
which can be treated as a political one 
and, therefore, beyond judicial review, 
is not an absolute proposition and has 
to be appreciated in the context of the 
observations made. In fact in the Privy 
Purses case itself it was observed by 
Shah, J.:— 


“Enforcement of those rights and ob- 
ligations is governed by municipal laws 
and unless the jurisdiction of the courts 
is excluded in respect of any dispute the 
courts will be competent to grant relief.” 
In effect, therefore, the approach of the 
courts has always been that if there is 
a Statutory bar to judicial review it will! 
be enforced. The limited nature of the 
bar provided by Art. 363 of the Consti- 
tution was acknowledged by G. K. 
Mitter, J. in the Privy Purses case. 
Clause (5) of Art. 352 creates a specific 
and absolute bar in unambiguous langu- 
age. This bar cannot be called destruc- 
tive of the federal structure or near 
federal structure postulated by the Con- 
stitution. 


25. Lastly, Mr. Shubh asserted that 
the impugned proclamation having been 
placed before the Houses of Parliament 
has merged into the resolutions passed 
by both the Houses of Parliament and 
ceases to have any force by itself. So, 
it is urged what is now to be tested is 
the validity of the resolutions of the 
Houses of Parliament and not the procla- 
mation which has ceased to exist. It is 
urged that Cl. (5) of Art. 352 is no bar 
to such judicial review. In our opinion 
the contention is wholly ill-founded. The 
Proclamation issued under Cl. (1) of 
Art. 352 subsists by itself. Clause (2) of 
Art. 352 only lays down what is to be 
done subsequent to the issue of Procla- 
mation. It provides for revocation of the 
Proclamation by a subsequent Procla- 
mation. It further provides for the Pro- 
clamation and the consequences if it is 
not so placed. Article 352 of the Consti- 
tution is comprehensive and the Procla- 
mation under it can cease to be opera- 
tive only in the manner postulated by 
sub-cl. (a2) of Cl. (2) of the Article 
Therefore, it cannot be said that the Pro- 
clamation ceases to exist because it has 
been approved by resolutions of the 
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Houses of Parliament. Indeed, the reso- 
lutions of the Houses of Parliament 
approving the Proclamation issued under 
Cl. (1) of Art. 352 only result in sancti- 
fying the Proclamation made by the 
President. As has been observed by this 
ours in Smt. Manek Ben v. Union of 
India, ILR (1975) 2 Delhi 820 with refer- 
ence to the Proclamation of Emergency 
of 1971:-— 

“Further as provided by Cl. (2) of 
Art. 352 such Proclamation is to be laid 
before each House of Parliament and 
shall cease to operate at the expiration 
of two months unless before the expira- 
tion of that period it has been approved 
by resolutions of both the Houses of 
Parliament. It follows, therefore. the 
action of the Executive in declaring an 
emergency under Cl. (1) of Art. 352 is 
sanctified by resolutions of the Houses 
of Parliament. In other words, the repre- 
sentatives of the people and the States 
put their seal on the executive action.” 
The approbation granted to the Presi- 
dent's action does not mean that the 
President’s action has ceased to exist or 
is merged into the resolutions of the 
Houses of Parliament. Therefore, there 
is no force in this last contention. 

26. For the reasons stated above, we 
dismiss both petitions, as has been order- 
ed earlier, 

Petitions dismissed. 


AIR 1977 DELHI 176 
B. C. MISRA, J. 


Smt. Chitra Lekha, Appellant v. Ran- 
jit Rai, Respondent. 
F. A. O. No. 72 of 1974, D/- 30-7-1976.* 


(A) Hindu Marriage Act (1955), Ss. 24 
and 10 (1) (b) — Application by husband 
for separation pending — Wife’s applica- 
tion under S. 24 for interim alimony not 
disposed of — Husband’s application dis- 
missed for default — Subsequent appli- 
cation by wife for award of alimony — 
Maintainability. 


Where during the pendency of the 
husband’s application under S. 10 (1) (b) 
for separation the wife made an appli- 
cation on 10-8-71 under S. 24 for grant 
of interim alimony and litigation ex- 
penses and before disposal of that appli- 


*(From order of Jagdish Chandra, Addl. 
Dist. J., Delhi, D/- 23-10-1973.) 
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cation the husband’s application was dis- 
missed for default of 1973 and the wife 
after the close of the proceedings meved 
an application before the Court that her 
application dated 10-8-71 for interim 
alimony and litigation expenses be grant- 
ed it was held that no interim alimony 
and litigation expenses could be granted 
after termination of the proceedings. 
AIR 1964 Mys 38, Dist. (Paras 2. 3, 4, 6) 

(B) Hindu Marriage Act (1955), S. 24 — 
Maintenance during pendency of pro- 
ceedings. 

The object behind S. 24 is to provide 
financial assistance to the indigent spouse 
to maintain herself (or himself) during 
the pendency of the proceedings and 
also to have sufficient funds to defend or 
carry on the litigation so that the spouse 
dees not unduly suffer in the conduct of 
the case for want of funds. AIR 196i 
Punj 42 and AIR 1976 Delhi 246, Rel. on. 


(Para 4) 

Cases Referred: Chronological Paras 
AIR 1976 Delhi 246: ILR (1976) 1 Delhi 
267 4 
AIR 1964 Mys 38 3, 6 
AIR 1961 Punj 42 4 


T. N. Sethi, for Appellant. 

JUDGMENT:— This first appeal under 
S. 28 of the Hindu Marriage Act, 25 of 
1955 (hereinafter referred to as ‘the 
Act’), has been filed by the wife against 
the order of Mr. Jagdish Chandra, Addi- 
tional District Judge. dated 23rd Octo- 
ber, 1973. 

2. The material facts of the case lie 
in a narrow compass. The parties had 


been married on 28th June, 1971. The 
respondent husband filed a petition for 
judicial separation on the ground of 


eruelty under S. 10 (1) (b) of the Act. 
This petition was dismissed with costs in 
1973. During the pendency of the peti- 
tion the appellant, soon after filing the 
written statement, made an applicaticn 
on 10th August, 1971 under S. 24 of the 
Act for grant of ad interim mainten- 
ance and litigation expenses, The 
respondent contested the application 
on the ground that the court 
had no territorial jurisdiction to 
entertain the petition and unless this 
was decided interim alimony could not 
be granted. The objection was repelled 
by the trial court and a revision against 
the same was dismissed with costs, The 
respondent, instead of pursuing the peti- 
tion. absented himself from the court 
and his petition was, as mentioned above. 
dismissed with costs, 
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3. Then the appellant before me 
noved an application before the court 
low to the effect that her application 
or interim alimony filed on 10th August, 
971 be granted and the alimony and 
itigation expenses be awarded to her. 
This application has been refused by the 
‘ourt below mainly on the ground that 
he case itself had come to an end and 
here was no valid ground to grant ali- 
nony or litigation expenses. An autho- 
ity of the High Court of Myosre, N. Sub- 
amanyam v. Mrs. M. G. Saraswathi, 
AIR 1964 Mys 38, was cited before the 
earned Judge, who has distinguished 
he same, Mr. Sethi has challenged the 
wder of the court in this appeal. Notice 
if the appeal was issued to the respon- 
lent, who has not appeared and he has 
ween proceeded against ex parte. 


4, I have heard Mr. Sethi and have 
sked him if there is any other authority 
m the point in his favour. but he has 
tated that there is no other decision of 
‘he courts taking the view that interim 
ilimony can be granted after termina- 
ion of the proceedings. Section 24 of the 
Act reads “as follows: 


“Where in any proceeding under this 
Act it appears to the court that either 
he wife or the husband, as the case may 
œ, has no independent income sufficient 
or her or his support and the necessary 
xpenses of the proceedings, it may, on 
he application of the wife or the hus- 
and, order the respondent to pay to the 
petitioner the expenses of the proceed- 
ngs, and monthly during the proceeding 
uch sum as, having regard to the peti- 
ioner’s own income and the income of 
he respondent, it may seem to the court 
2 be reasonable,” 


. bare perusal of the statutory provision 
hows that it is a condition precedent 
hat there must be proceedings pending 
nder the Act and it should appear to 
he court that the applicant has no inde- 
endent income sufficient for support 
nd necessary expenses of the proceed- 
ags, then it may pass an order for pay- 
ient of expenses of the proceedings and 
ionthly during the proceeding such 
as it may seem to the court 
> be reasonable, The object behind the 
rovision of law is to provide financial 
ssistance to the indigent spouse to main- 
ain herself (or himself, as the case 
aay be) during the pendency of the pro- 
eedings and also to have sufficient funds 
» defend or-carry on the litigation, so 
hat the spouse does not unduly suffer 
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in the conduct of the case for want of 
funds (see Smt. Anuradha v. Santhosh 
Nath Khanna, ILR (1976) Delhi 267: 
(AIR 1976 Delhi 246)). In Smt. Malkan 
Rani v. Krishna Kumar, AIR 1961 Punj 
42 I. D. Dua J. {as he then was) observ- 
ed for the Division Bench that the ob- 
ject and purpose of S. 24 was to enable 
the court to see that the indigent spouse 
was put in a financial condition in which 
the party concerned might produce pro- 
per material and evidence in the case and 


-that a party was not handicapped in or 


prevented from bringing all the relevant 
facts before the court for decision of the 
case because of his or her poverty. It is, 
therefore, clear that orders on S. 24 ap- 
plication can be passed if the applicant 
has to prosecute or defend some proceed- 
ing under the Act. Its object is not toj 
provide maintenance or. damages to the 
party outside the scope of the proceed- 
ings. For such purpose, provisions of law 
are to be found elsewhere, and separate 
remedy is to be pursued. In the instant 
case, there was nothing left for the ap- 
pellant to defend, as the main petition 
had terminated and so the grant of the 
application of the appellant at this stage 
would take us outside the purview of the 
object of the statutory provision. So far 
as the litigation expenses are concerned, 
the final order of the court awarding 
costs would take care and no indepen- 
dent case for litigation expenses can bej 
made out in the matrimonial court after 
the termination of the proceedings. 

5. This is not to say that the applica- 
tions for interim alimony should be 
allowed to lapse. In fact, orders on such 
applications should be passed as expedi- 
tiously as possible and’ the party should 
not be encouraged to continue with the 
preceedings by deferring orders or im- 
plementation of orders under S. 24. This 
should, however, be done before the 
proceedings are concluded. But, if there 
is ne legal proceeding left to prosecute 
or defend at any stage and in any court, 
then certainly no order under S, 24 of 
the Act can be passed. 

6. In N. Subramanyam’s case (AIR 
1964 Mys 38) (supra), the facts were that 
the husband had applied for a decree of 
divorce, which was granted. The court 
had granted permanent alimony of Rs. 35 
per month to the wife, but refused her 
interim maintenance and expenses of the 
proceedings which she had applied for 
during the pendency of the case. Both 
the parties filed appeals. The husband 
agitated that the alimony granted was 
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excessive, while the wife claimed that it 
should be increased. The High Court 
dealt with the case of the income of the 
husband and finally awarded interim 
maintenance of Rs. 40 per month from 
the date of the application and Rs. 50 to- 
wards the expenses of the proceedings 
and, in modification of the order of the 
court below, she was awarded permanent 
alimony at Rs. 50 per month. In this con- 
nection, the court observed as follows: 


“The grant of these items undoubtedly 
is a matter of discretion. But there must 
be some indication of such discretion be- 
ing exercised judicially. If the wife has 
no independent resources, she would, in 
matrimonial proceedings, be entitled to 
get from her husband interim mainten- 
ance and some amount towards the ex- 
penses of the proceedings, irrespective 
of the merits of the case. The Court be- 
low should have awarded her both inte- 
rim maintenance and some suitable 
amount for expenses. It should also have 
passed orders promptly on the applica- 
tion for the award of these items other- 
wise the very object of the provision for 
their award would be defeated. 


It is no doubt true that, in the case on 
hand, the duration of the proceedings 
was short, mainly on account of the fact 
that there was no contest on the ques- 
tion of divorce. But that in itself was no 
reason for deferring decision on the res- 
pondent’s application to the final stage. 
Nor can it be said that since the proceed- 
ings had themselves terminated, there 
was no occasion to grant interim main- 
tenance or expense. The right to those 
items, if established, cannot be defeated 
by allowing time to elapse and the pen- 
dency of the proceedings to end. The 
party concerned may have provided her- 
self with the requisite means in somè 
other way and she is entitled to reim- 
burse herself or to repay others if she 
has raised the means from others. 
Though, under S. 36 of the Indian Di~ 
vorce Act, and S. 6 of the Bombay Hindu 
Divorce Act, 1887, interim maintenance 
is limited to a maximum of 1/5 of the 
husband’s income, no such limitation is 
placed under S. 24 of the Hindu Marri- 
age Act, 1955. The matter is purely one 
of discretion. It appears to us that Rs. 40 
per month towards interim maintenance 
would be appropriate. 


As regards the expenses of the pro- 
ceedings, Rs. 50 may be regarded as suit- 
ably meeting the requirements, Under 
Q 94 the Court has nnwer tn srant in- 
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terim maintenance for the duration of 
the proceedings. There is no warrart for 
limiting its commencement to the date 
on which the application for the grant of 
interim maintenance was made by ‘the 
respondent, as urged by the learned Ad- 
vocate for the petitioner. We find that in 
the present case she received the notice 
of the petition on 30-12-1960 and we 
think that she should be awarded interim 
maintenance from the date up to the 
date of the termination of the pro- 
ceedings.” 

The facts of the case before the High 
Court of Mysore were, thenefore, clearly 
distinguishable, The proceedings were 
still pending in the High Court at the 
stage of appeal. The question that had 
been raised related to the grant of ali- 
mony, permanent as well as interim. im 
this context, the decision of the High 
Court, if I can say with respect, was per- 
fectly in accordance with law and the 
appellate court, in deciding the question 
of: permanent alimony, could certainly 
grant the interim maintenance, which 
had been refused by fhe trial court. This 
authority cannot be used to-support the 
proposition which Mr. Sethi is contend- 
ing, that even though the proceedings 
had been terminated and there is nothing 
leit to prosecute or defend, still an order 
for alimony must be passed or that it 


can be passed as compensation for 
trouble, while the proceedings ‘were 
pending. 


T. As a result, 1 do not find any legal 
infirmity in the impugned order, There 
is no merit in the appeal and the same 
is dismissed. In the circumstances of the 
case, there will be no order as to costs. 

Appeal dismissed, 
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Smt. Gajna Devi, Appellant v, 
shotam Giri, Respondent. 

F. A. O. No. 120 of 1975, D/- 2-2-1976." 

Hindu Marriage Act (1955) (as amend- 
ed in 1984), S. 23 (1) — Grant of relief 
if petitioner not taking advantage of own 
wrong: — Wife obtaining decree for judi- 
cial separation — Husband after two 
years seeking divorce under S. 13 (1A) 
for failure of resumption of cohabitation 


*(From decree of P. K. Bahri. Addl. Dist, 
J. Delhi, D/- 15-3-1975.) 
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Pur- 
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—~ Husband entitled! to divorce, (Ibid, K. J. Kumar, for Appellant; Bharat 
Ss. 13 (1A); and: 10). Inder Singh, for Respondent. 

Divorce under S. 13 (IA) (introduced JUDGMENT:— This first appeal from 


by amendment in 1964) is available to 
either husband or wife irrespective of the 
petitioner being guilty of matrimonial 
offence leading to the decree of judicial 
Separation or restitution of conjugal 
rights. Section 23 (entitling petitioner to 
relief only if not taking advantage of own 
wrong) existed at the time of that am- 
endment. and therefore it should be so 
construed as: not to render S. 13 (IA) 
nugatory. (Paras 10 and 12) 


Section 23 and S. 13 (LA) may be har- 
monised. The matrimonial offence lead- 
ing to an earlier decree of judicial sepa- 
ration. or restitution of conjugal rights 
cannot. be used to deprive the petitioner 
of his rights under S. 13 (1A) irrespective 
of guilt. The expression “petitioner 18 
not in any way taking advantage of his/ 
her own wrong” in S. 23 (1) (a) does not 
apply to taking advantage of the statu- 
tory right under S. 13 (LA) after the 
passing of the decree for judicial separa- 
tion or restitution of conjugal rights. 
The petitioner then is not taking ad- 
vantage of his owm wrong. but of the 
legal right following the passing of the 
decree and the failure of the parties to 
comply therewith or resume cohabita- 
tion thereafter. However if after the ear- 
lier decree any circumstances happen 
which in view of S. 23 (1) disentitle the 
spouse to divorce under S. 13 (IA) they 
can always be taken into account. ILR 
(1971), 1 Delhi 6&6 (FB), Followed; AIR 
1968. Bom. 332, AIR 1971 AH 201, AIR 
1972 Orissa 163, AIR 1975 Bom 88 AIR 
1975 J & K 95. AIR 1965. SC 364 and AIR 
1975 SC 1534, Distinguished. (Para 15) 


Thus where'a husband with an ex parte 
decree for judicial separation obtained 
against him seeks divorce under S. 13 
(1A) for failure to resume cohabitation 
for two years or more, in the absence of 
circumstances: arising after that decree 
disentitling him to divorce in view of 
S. 23 (1) he can be granted the divorce. 

(Paras 3, 16 and 17) 


Cases Referred: Chronological Paras 
AIR 1975, SC. 1534 14 
A 1975 Bom 88 14 
AIR 1975 J & K 965 14 
AIR 1972 Orissa 163 14 
AIR 1971 All 201 14 
ILR (1971) 1 Delhi 6 (FB) 13 
AIR 1968 Bom 332 14 
ATR 1985 SC 384 14 


order has been filed by the wife against 
the order of the Additional District 
Judge, Delhi, dated 15th March, 1975. by 
which he has granted a decree for 
divorce by dissolving the marriage under 
S. 13 (1A) (i) of the Hindu Marriage Act 
(25 of 1955), hereinafter referred to as 
the Act. 


2. The material facts of the case are 
that the appellant wife and the respon- 
dent husband, who were Hindus, were 
married on 16th April, 1963 according to 
Hindu rites. It is alleged that after a few 
months the husband turned out the wife 
after treating her cruelly. Consequently. 
the wife filed a petition on 5th Novem- 
ber, 1965 under S. 10 of the Act for judi- 
cial separation. This was decreed ex parte 
by Mr. Mahesh Chandra, Sub-Judge, 
I Class, by order dated 30th March, 1966 
(copy Ex. P1). 


After sometime, the husband instituted 
a petition against the wife for dissolu- 
tion of marriage on the allegation of 
adultery with one Nanak Chand. This 
was disbelieved and Nanak Chand was 
found to be a friend of the husband. The 
petition was dismissed by Mr. K. S. 
Sidhu by order dated 23rd August, 1968 
(Copy Ex. RW 5/1). Eventually the hus- 
band instituted on 19th July. 1972 the 
petition which has given rise to the pre- 
sent appeal. It was alleged that the de- 
cree for judicial separation had been 
passed and for a period of two years ol 
upwards there had not been any 
resumption of cohabitation and so the 
respondent was entitled to a decree for 
diverce under sub-s. (1A) of S. 13 of the 
Act, which has been inserted by S. 2 of 
the Amendment Act 44 of 1964. The de- 
fence of the wife in the petition was 
that the parties had been reconciled and 
she had lived with the husband for 
about 1ł months in December 1966 and 
January, 1967 at house No. 287, Jafara- 
bad, Delhi and consequently the allega- 
tions of the husband made in the petition 
were wrong and he was not entitled to a 
decree for divorce. On the pleadings of 


‘the parties, the following issues were 


framed : 

“1. Whether there has been no re- 
sumption of cohabitation for a period of 
more than two years after the passing of 


the decree for judicial separation on 
30-3-1988? 
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2. Relief.” . 
By order dated 24th September, 1974. 
the following additional issue was 
framed: 


“If issue No. 1 is decided in the affirma- 
tive whether the petitioner is still not 
entitled to the decree for divorce against 
the respondent as he is taking advantage 
of his own wrong or disability for the 
purpose of the said relief within the 
meaning of Cl. (a) of sub-s. (1) of S. 28 
of the Hindu Marriage Act?” 


3. The court below after considering 
the entire material on record came to 
the conclusion that the respondent had 
proved issue No. 1. The court has an- 
swered the additional issue against the 
appellant and has granted a decree for 
divorce dissolving the marriage. Feeling 
aggrieved, the appellant wife has filed 
this appeal and her learned counsel has 
raised the following contentions: 


1. The finding of the court below on 
issue No. 1 is erroneous on the evidence 
on record; and 


2. The court below has erred in decid- 
ing the additional issue and it ought to 
have held that the conditions of Cl. (a) 
of S. 23 (1) of the Act must still be satis- 
fied before the party is entitled to apply 
under S. 13 (1A). 

4. I shall now examine the first con- 
tention. Ex. Pl is the certified copy of 
the judgment of Mr. Mahesh Chandra, 
Sub-Judge, dated 30th March, 1966, by 
which he has granted a decree for judi- 
cial separation. Of course, the decree 
had been passed ex parte, but this fact 
will not affect. or diminish the legal effect 
of the same. It has become final. It is. 
however, significant that the husband 
never took any step to have the said 
decree set aside. In 1967 the husband in~ 
stituted the petition against the wife for 
dissolution of marriage on the ground of 
adultery, which was dismissed on 23rd 
August, 1968, but during the pendency 
of the same, the wife claimed mainten- 
ance, which was granted at the rate of 
Rs. 50 per month. The appellant wife was 
clearly not residing with the husband on 
the date of the presentation of the peti- 
tion, nor did she allege to be residing 
with him at that time. The defence set 
up by the wife in the present case i8 
that she lived and cohabited with the 
husband for about 1f months, in parti- 
cular from 8/9th December, 1966 to 21st 
January, 1967, at House No. 287, Jafara- 


bad, Delhi. This house is alleged to he 
numad hy the father of the wife Tt is 
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not an independent house alleged to have 
been taken by the husband, nor is it the 
house where the husband had been ordi- 
narily residing on the date of the marri- 
age or subsequently, 

5. The wife. examined as R.W. 6, 
stated that she had been married to the 
husband on 16th April, 1963 and they 
lived together for about a month and 
then he maltreated her and his parents 
also did not treat her well and that the 
decree for judicial separation was at her 
instance granted by the court on 30th 
March, 1966. She has stated that later on 
the husband told her father that he 
could not manage a separate house and 
then offered the aforesaid house and that 
parents of the husband used to visit 
them there and her parents also visited 
them. She also named some persons 
whom the husband had approached for 
reconciliation. In cross-examination she 
stated that she did not remember the day 
on which she had gone to Jafarabad with 


_ the husband and she had been sent from 


her parents’ house and that at that time 
the only persons present there were her 
parents, Sri Ram, her maternal uncle 
and his wife. 

She, however, admitted that she had 
made an application for the grant of 
maintenance in the court of the Magis- 
trate and that in that application she 
had not stated that the husband had 
taken her to Jafarabad and they had 
lived together at that place for one 
month and three quarters, nor had she 
stated this fact in her complaint made 
against the husband under S. 494, Indian 
Penal Code. She was also unable to state 
as to what was the place of posting of 
the husband, who was an employee of 
the Delhi Electricity Supply Under- 
taking. nor could she state when the hus- 
band handed to her the pay. She denied 
the suggestion that she was making false 
allegations to get the maintenance. 

The statement of the wife does not 
inspire any conviction. It does not give 
any details of her setting up a matri- 
monial home in a new house. It has not 
been brought on the record if any ration 
card had been prepared for the couple 
in that house or any mail had been re- 
ceived in the house or she had purchased 
any provision in order to set up the 
house. Her bald statement that she lived 
with him for a month and three quarters 
has rightly not been relied upon by the 
court below. It is significant that she 
had, as admitted by her, not mentioned 
this fact in her annlicatinn tn the erimi- 
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nal court, nor had she stated it in her 
defence in the petition filed by her hus- 
band against her. Their living together 
after the decree for judicial separation 
for about two months is if true not an 
unimportant event which could fail to 
create an impression and be forgotten 
by the wife. She has again not given any 
reason as to why she left the alleged 
matrimonial home in January, 1967. It is 
clear that this story has been set up by 
her to concoct a defence to the present 
petition for divorce. 


6. The other evidence produced by 
her in support of her story consists of 
her neighbour, R.W. 1, Bashir Hussain, 
R.W. 3. Sri Ram, her uncle, and R.W. 5, 
her father. Surely, the statements of 
these witnesses do not improve her case. 
R.W. 5, Phool Giri, father of the wife, 
after baldly supporting the story of the 
wife, has stated that he visited the said 
matrimonial home four or six times, but 
he could never find the husband on any 
of the occasions. This fact alone will 
belie the story set up by the wife. He 
has: stated that at the end of January, 
1967 the husband stopped going to the 
house in Jafarabad and his daughter was 
left alone and. therefore, he brought her 
to his own house. No reasonable ground 
has been advanced to show why the hus- 
band should, if they had really been 
living together happily for about two 
months, suddenly stop going to the house. 


The witness has also admitted that no 
writing was executed between the par- 
ties at the time of reconciliation, and no 
writing was obtained from the husband 
that he would treat the wife properly 
when she was sent with him in Decem- 
ber, 1966, nor was any letter sent by the 
father of the wife or the wife nor was 
any received from the husband by them 
or the family either before or after the 
said reconciliation. The father has also 
admitted that this cohabitation has not 
been mentioned in the criminal pro- 
ceedings under S. 488 Cr. P. C, 
or under S. 494, Indian Penal’ Code and 
that she was getting Rs. 50 as mainten- 
ance, The father was also a witness in 
the adultery case initiated by the hus- 
band. No reliance can be placed on the 
testimony of this witness. 


i. R.W. 3. Sri Ram, is the maternal 
uncle of the wife. He admitted that he 
had initiated the settlement between the 
parties and the husband had approached 
him about ten times and he had effected 
the compromise without first consulting 
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the father of the wife or the wife herself. 
He stated.that the husband came to him 
with a request for compromise after the 
passing of the decree. This witness is a 
relation of the wife and is obviously sup- 
porting the false case set up by the wife 
as a defence to the petition. The other 
two witnesses, R.W. 1 and R.W. 4 are 
neighbours. R.W. 1, Bashir Hussain stat- 
ed that he lived in Jafarabad for about 
six and a half years prior to seven 
months, and he had seen the parties 
living in hut No. 287, Jafarabad, and had 
been seeing them from the end of 1966 
for two-three months. In cross-examina- 


tion, he admitted that he had not 
brought any rent receipt of the house 
where he was living in Jafarabad and 


that he had never paid a visit to the 
house of the wife's father, where the 
parties were alleged to be living. 

In answer to a question, whether the 
witness had seen the parties cohabiting 
or sleeping together, he said it was not 
possible to see. The witness was further 
unable to give the day or date or the 
month when he saw the respondent 
there. He denied the suggestion that he 
was making a false statement to oblige 
the wife or that he never lived in Jafara- 
bad. R.W. 4, Ram Chander stated that 
after a few months of the grant of the 
decree for judicial separation the hus- 
band came to him and asked him to help 
in sending back the wife and that the 
past be forgotten. Thereafter, Sri Ram. 
R.W. 3, and father of the wife, and some 
other relations collected. The husband 
was also present and then the father of 
the wife declared that if all wanted the 
wife to be sent, he would send her to the 
husband and in the second week of De- 
cember, 1966 the husband and the wife 
went away to live together, 

The witness further stated that he 
made enquiries about the welfare of the 
couple and was told that they were liv- 
ing all right. In cross-examination, the 
witness admitted that he himself never 
visited Jafarabad and he had no know- 
ledge about any other case pending be- 
tween the parties. He admitted that no 
writing was executed at the time of 
sending the wife along with the husband. 
He denied the suggestion of giving false 
evidence to favour the wife. ` 

8. If these witnesses produced by the 
wife were telling the truth, that the hus- 
band had approached them for reconci- 
liation and living together, it is obvious 
that the first step that the husband 
would have taken to restore the marri- 
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age would be to have the ex parte de- 
cree set aside and the parties would have 
had the reconciliation recorded in the 
aforesaid judicial proceedings. At all 
events. no writing was executed between 
the parties to get rid of the decree for 
judicial separation. The story set up by 
the wife and supported by the witnesses 
is untrue and has been rightly rejected 
by the court below. 

9. The husband, on the other hand, 
examined himself as a witness and stat- 
ed that after the decree for judicial 
separation they never lived together and 
they never had resumption of cohabita- 
tion. Nothing has been brought out in 
his cross-examination to show that he 
was not telling the truth, He even denied 
the knowledge of the allegation that the 
house where the parties were supposed 
te have lived belonged to the wife’s 
father. The- cross-examination of the 
witness was, in fact, directed more to- 
wards his alleged marriage with another 
girl, Prem Lata in November, 1968 than 
to the story of living and cohabiting to- 
gether in December/January. I find that 
the finding of the court below on the 
first issue does not suffer from any legal 
infirmity and the same is amply justified 
on the material on record. The same is, 
therefore, affirmed and the contention of 
the counsel for the appellant fails. 


10. This takes me to the considera- 
tion of the second contention. Section 13 
of the Act has been amended by the 
Amendment Act 44 of 1964. Formerly. 
the law was that after the passing of the 
decree for judicial separation or restitu- 
tion of conjugal rights if for a period of 
two years or more resumption of co- 
habitation does not take place, a decree 
for divorce could be granted only at the 
instance of a party who had obtained the 
decree, while the guilty other party 
could not avail of the same. By the am- 
endment Act, the provision has been 
recast and it reads as follows: 

“13 (1A), Either party to a marriage, 
whether solemnized before or after the 
commencement of this Act, may also pre- 
sent a petition for dissolution of the 
marriage by a decree of divorce on the 
ground— 

_(i) that there has been no resumption 
of cohabitation as between the parties to 
the marriage for a period of two years 
or upwards after the passing of a decree 
for judicial separation in a proceeding 
to which they were parties; or 

(ii) that there has been no restitution 
of conjugal rights as between the parties 
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to the marriage for a period of two 
years or upwards after the passing of a 
decree for restitution of conjugal rights 
in a proceeding to which they were 
parties.” 

Under the provision after the amend- 
ment, the right has been given to 
either of the parties to the marriage 
whether or not he/she is an innocent 
party or has been guilty of the matrimo- 
nial offence. The result is that where the 
wife obtained a decree for judicial sepa~ 
ration and if for two years the cohabi- 
tation has not been resumed, the husband, 
who had suffered the previous decree is 
now entitled to obtain dissolution of 
marriage merely on the ground of pas- 
sage of time without resumption of co- 
habitation. There is no dispute about 
the validity or the construction of thit 
provision. 


11. The question that has been agitat- 
ed by the learned counsel for the appel- 
lant is that S. 23 (1) of the Act still pro- 
hibits the court from granting the relief 
to the husband if he is taking advantage 
of his own wrong or is guilty of im- 
proper or unnecessary delay or if any 
other ground specified in cls. (a) to (e) 
of this section exists. Section 23 (1) reads 
as follows: 

“23. (1) In any proceedings under this 
Act. whether defended or not, if the 
court is satisfied that— 

(a) any of the grounds for granting 
relief exists and the petitioner is not in 
any way taking advantage of his or her 
own wrong or disability for the purpose 
of such relief, and ; 

(b) where the ground of the petition is 
the ground specified in Cl. (f) of sub- 
s. (1) of S. 10, or in Cl. (i) of sub-s. (1) of 
S. 13, the petitioner has not in any man- 
ner been accessory to or connived at of 
condoned the act or acts complained of, 
or where the ground of the petition is 
cruelty the petitioner has not in any 
manner condoned the cruelty, and 

(c) the petition is not presented or pro- 
secuted in ‘collusion with the respondent, 
and 

(da) there has not been any unneces- 
sary or improper delay in instituting the 
proceeding, and 

(e) there is no other legal ground why 
the relief should not be granted, 
then, and in such a case, but not other- 
wise, the court shall decree such relief 
accordingly.” 

12. Section 23 existed in the statute 
book prior to the insertion of S. 13 (1A). 
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The Parliament when it enacted S. 2 of 
the Amendment Act and inserted S. 13 
(1A), was well aware of the existence of 
S. 23, Had the Parliament intended that 
a party which is guilty of a matrimonial 
offence and against which a decree for 
judicial separation or restitution of con- 
jugal rights had been passed, was in 
view of S. 23 of the Act, not entitled to 
obtain divorce, then it would have in- 
serted an exception to S. 13 (1A) and 
with such exception, the provision of 
S. 13 (1A) would practically beceme re- 
dundant as the guilty party could never 
reap benefit of obtaining divorce, while 
the innocent party was entitled to ob- 
tain it even under the statute as it stood 
before the amendment. Section 23 of the 
Act, therefore, cannot be construed so 
as to make the effect of amendment of 
the law by insertion of S. 13 (1A) nu- 
gatory. 

13. The provision of law came up for 
consideration before a Full Bench of this 
court in Ram Kali v. Ram Gopal. ILR 
(1971) 1 Delhi 6, where the Bench speak- 
ing through H. R. Khanna, C. J. (as his 
Lordship then was), after considering a 
number of authorities and the provisions 
of law, observed that to non-suit such a 
petitioner by invoking Cl. (a) of sub- 
s. (1) of S. 23 would have the effect of 
defeating the manifest purpose of the 
amending Act and reducing it to futility, 
and a construction which would lead to 
such a result must be avoided and the 
provisions should be so construed that 
they operated in harmony and the duty 
of the courts was to place such con- 
struction on a statute as shall suppress 
the mischief and advance the remedy. 

The court relied upon the observations 
of Maxwell on the Interpretation of Sta- 
tutes, 12th Edition to the effect that, 
‘if the choice is between two interpreta- 
tions, the narrower of which would fail 
to achieve the manifest purpose of the 
legislation, we should avoid a construc- 
tion which would reduce the legislation 
to futility and should rather accept the 
bolder construction based on the view 
that Parliament would legislate only for 
the purpose of bringing about an effec- 
tive result”. 

I am bound by the observations of the 
Full Bench and nothing has been urged in 
arguments to persuade me to have any 
view not in consonance with the same and 
I respectfully agree with the views ex- 
pressed in the authority. 

14, The learned counsel for the ap- 
mnolant hae cited Taxmihai Laxmichand 
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Shah v. Laxmichand Ravaji Shah, AIR 
1968 Bom 332, where Chandrachud J. 
(as his Lordship then was) observed that 
the right conferred by S. 13 (1A) was 
subject to the provisions of S. 23 (1). He 
also cited Smt. Hirakali v. Dr. Ram Asrey 
Awasthi, AIR 1971 All 201, Anupama 
Misra v. Bhagaban Misra, AIR 1972 
Orissa 163, Jethabhai Ratanshi Lodaya v. 
Manabai Jethabhai Lodaya, AIR 1975 
Bom 88, Smt. Kailash Kumari v. Man- 
mohan Kapoor. AIR 1975 J & K 95, 
Mahendra Manila] Nanavati v. Sushila 
Mahendra Nanavati, AIR 1965 SC 364, 
and Dr. N. G. Dastane v. Mrs. S. Dastane, 
AIR 1975 SC 1534. But, these authorities 
do not assist the appellant in resolving 
the controversy raised before me. 

15. In my opinion, the two provisions 
may be completely thus harmonised, The 
matrimonial offence which was the 
foundation of the previous decree for 
judicial separation or restitution of con- 
jugal rights cannot be used as a valid de~ 
fence against the petitioner in a subse- 
quent petition for divorce instituted 
under S. 13 (1A) of the Act. The petition- 
er for divorce, whether innocent or 
guilty, cannot be deprived of his/her 
rights on the grounds which existed 
prior to the passing of the previous 
decree, i 

In my view, the expression “petitioner 
is not in any way taking advantage of 
his or her own wrong” oceurring in 
Cl. (a) of S. 23 (1) of the Act does not 
apply to taking advantage of the statu- 
tory right to obtain dissolution of marri~ 
age which has been conferred on him by 
S. 13 (1A) of the Act subsequent to the 
passing of the decree for judicial sepa- 
ration or restitution of conjugal rights. 
In such a case, a party is not taking ad- 
vantage of his own wrong, but of the 
legal right following upon the passing 
of the decree and the failure of the par- 
ties to comply with the decree or re 
sumption of cohabitation after its pass- 
ing. Nevertheless, if after the passing ol 
the previous decree, any other facts or 
circumstances occur, which in view of 
sub-s, (1) of S. 23 of the Act disentitle 
the spouse from obtaining the relief of 
dissolution of marriage by a decree of 
divorce under S. 13 (1A) of the Act, the 
same can be legitimately taken into con- 
sideration and must be given due effect. 

16. In the instant case no such cir- 
cumstance has been alleged or brought 
out on the recerd. A feeble attempt was 
made by the appellant to urge that after 
the decree for judicial separation, the 
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husband had married another girl by 
name Prem Lata and had ‘by her a 
daughter born on 25th February, 1972 
(vide Ex. R1). This fact had not been 
alleged in the petition and no evidence 
has been produced to show that Ex. RI 
relates to the respondent husband, The 
court below has found as a fact that it 
has not been established that the res- 
pendent had married another girl, which 
marriage would. during the lifetime of 
the appellant wife, be illegal or void or 
iby that girl he has had a child. I endorse 
the finding of the court below and hold 
that no foundation has been laid for the 
point. The contention is, therefore, re- 
jected. 

17. As a result, the appeal fails and 
is dismissed, but in the circumstances of 
the case, the parties are left to bear 
their respective costs. 

Appeal dismissed. 
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Mohd. Swallehin and others, Petition- 
ers v. Lt. Governor, Delhi and others. 
Respondents. 

Civil Writ No. 143 of 1969, D/- 23-11- 
1976, 

(A) General Clauses Act (1897), S. 21 — 


Government notification — Rescission of 


— Government has no power to rescind 
notification with retrospective effect. 


Section 21 of General Clauses Act gives 
power to the Government to issue or to 
rescind the notification which can have 
effect from the date of its publication in 
the Gazette. This power does not include 
a power to rescind the notification with 
retrospective effect, AIR 1966 SC 1593, 
Rel. on. (Paras 13, 14) 

(B) Land Acquisition Act (1894), 
Ss. 5-A and 6 — Non-compliance with 
provisions of S. 5-A — Effect of — De- 
claration of land under S. 6 without com- 
pliance with provision of S. 5-A is in- 
valid. 

Held that, the object of the legislature 
in enacting S. 5-A is to give to the owners 
of the land proposed to be acquired, an 
opportunity to put forward their objec- 
tions to the proposed acquisition. Provi- 
sions of S. 5-A are mandatory. Hence 
declaration made under 58. 6 without 
compliance with the provisions of S. 5-A 
was invalid. (Para 16) 
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Cases Referred: Chronological Paras 
(1970) C. W. No. 433-D of 1961, D/- 10-12- 
1970 (Delhi) 19 
AIR 1966 SC 1593 14 


Madan Bhatia and Maheshwar Dayal. 
for Petitioners; V. P. Nanda, for Respon- 
dents. 


ORDER:— On April 9, 1964, the res- 
pondent Union of India issued a notifica- 
tion under S. 4 of the Land Acquisition 
Act (the Act) in respect of the petition- 
ers’ lands situated in Malikpur Chhawani, 
Delhi admeasuring 194 bighas-19 biswas 
comprising fields Nos. 351, 352, 353, 354, 
355, 357, 358 and 359. On May 15, 1964, 
the petitioners filed objections under 
S. 5-A of the Act. Without hearing the 
petitioners on their objections the Gov- 
ernment issued a notification under S. 6 
on November 30, 1964. 


2. Agerieved by this action of the 
Government the petitioners brought a 
writ petition on January 30, 1968 (C. W. 
No. 123 of 1968). Their main complaint in 
that case was that no notification under 
S. 6 of the Act could be issued without 
hearing them on their objections as re- 
quired by the mandatory provisions of 
S. 5-A of the Act. The Government 
realised its mistake. Accordingly, on 
December 9, 1968, the Government made 
an application to the court (C. M. No. 
2522-J of 1968). This application was 
styled as one under S. 151 of Civil P. C, 
In this application it was conceded that 
“no notice was issued to the petitioners 
for hearing of those objections and the 
mandatory provisions of S. 5-A of the 
Land Acquisition Act have not been com- 
plied with”. And that “the acquisition 
proceedings subsequent to the issue of 
S. 4 notification may be quashed. Since 
there is no defect in the notification 
dated April 9, 1964 under S. 4 of the 
Land Acquisition Act, the same may be 
kept intact.” 


3. This application came up for hear- 
ing before V. S. Deshpande J. on Janu- 
ary 10, 1969. He passed the following 
order : 

“Heard, The respondents can give a 
hearing to the petitioners under S. 5-A 
of the Land Acquisition Act, without 
waiting for the orders of the Court soli- 
cited by the application. In’ the mean- 
time the respondents may file a return 
within a week, so that the case may be 
heard scon thereafter.” 

On the very next day, that is, January 
11, 1969. the Land Acquisition Collector 
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issued a notice to the petitioners requir- 
ing them to appear before him on Janu- 
ary 14, 1969. This is what the notice 
said : - 

“You are hereby informed that the 
objections received in respect of acquisi- 
tion of land for the above purpose will 
þe heard on 14-1-1969 at 10 AM. You 
may, therefore, attend this office at the 
appointed time and date.” 

4. Now the case of the Government 
is that the three petitioners intentionally 
avoided the service of notice and there- 
fore notice was affixed on their last 
known residence on January 11, 1969 
itself. ; 

5. On January 14, 1969 no one ap- 
peared on behalf of the petitioners be- 
fore the Collector. He submitted this 
report on January 14, 1969. He recom- 
mended that the objections of the peti- 
tioners dated May 15, 1964 may be dis- 
missed, The report of the Collector, it is 
said, was placed before the Lt. Governor 
through Mr. R. C. Mathur, 

6. On January 15, 1969 a notification 
dated January 11, 1969 was published in 
the official Gazette Extraordinary Part 
IV. It was captioned as a ‘corrigenda’— 
There it was said that the petitioners’ 
lands measuring 117 bighas-3 biswas -out 
of the total area of 194 bighas-19 biswas 
and bearing field Nos. 354, 355, 357, 358 
and 359 are ‘hereby deleted’. The result 
of this notification was that the original 
notification dated November 30, 1964, 
under S. 6 stood cancelled in respect of 
the field numbers specified in the notifi- 
cation. 

T. On January 18, 1969, a fresh decla- 
ration was made under S. 6 comprising 
these very field numbers, namely 354, 
355, 357, 358 and 359 measuring 117 
bighas-3 biswas of the petitioners’ lands. 
This notification was actually published 
in the official gazette on January 18, 
1969. The petitioner brought the present 
writ petition under Arts. 226 and 227 of 
the Constitution on February 22, 1969 
challenging the second declaration dated 
January 16, 1969 published on January 
18, 1969. After they had brought the 
present writ petition they moved the 
court for the withdrawal of their earlier 
writ petition C. W. No. 123 of 1968. That 
petition was dismissed as withdrawn on 
April 9, 1969. 

8. Now the point of law for decision 
is this: Can the Government issue a 
notice for the hearing of the petitioners’ 
objections under S. 5-A which they had 
filed on May 15, 1964 without informing 
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them that the Government had decided 
to cancel the notification under S. 6 
dated Novermber 30, 1964? Mr. V. P. 
Nanda on behalf of the Government sub- 
mits that it was open to the Government 
to cancel the notification dated Novem- 
ber 30, 1964 under S. 6 on January 11, 
1969 and to issue a notice on that very 
day to the petitioners calling upon them 
to appear on January 14, 1969 for the 
hearing of the objections. He relies on 
the fact that the gazette notification 
though published on January 15, 1969 is 
dated January 11, 1969. It is said that 
this shows that on January 11, 1969 it- 
self the gazette notification of November 
30, 1964 under S. 6 of the Act stood can- 
celled and therefore between January 11, 
1969 and January 20, 1969 it was open to 
the Government to do both the things 
hear the petitioners on their objections 
under S. 5-A as well as issue a fresh 
declaration under S. 6 of the Act. 


9. In this connection January 20, 1969 
is a significant date. Under the Land Ac- 
quisition (Amendment and Validation) 
Act, 1967, the. Government had at its dis- 
posal a period of 2 years within which 
to issue a fresh notification under S. 6. 
That period began with the Ordinance 
which was promulgated on January 20, 
1967 and ended on January 20, 1969. This 
explains the undue haste and the anxiety 
of the Government to do everything 
within the short time at its disposal. Be- 
tween January 11 and January 20 there 
were not many days. Therefore, on Janu- 
ary 11, 1969 the notifications under S. 6 
was cancelled and notice for hearing of 
objections under S. 5-A was issued. 


10. In my opinion, these proceedings 
‘are clearly invalid. The reason is plain. 
It is true that the notification under S. 6 
was cancelled. But that notification was 
published in the gazette on January 15, 
1969. Till then the petitioners did not 
know that their lands had been denoti- 
fied. Until they were so informed they 
were not supposed to appear ‘before the 
Land Acquisition Collector, assuming 
that they were duly served by affixation 
of notice at their residence as has been 
contended. Whoever has heard of a 
hearing after the notification under S. 6? 
“Is it a snare or a delusion” one would 
ask oneself in an intriguing situation 


‘such as this, 


11. The notification cancelling S. 6 
declaration must appear first in the 
gazette. Then the Government can give 
an opportunity to the petitioners. This 
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ought to have been the right order of 
things and the correct sequence of time. 

12. Mr. Nanda says that notification 
under S. 6 of November 30, 1964 was can- 
celled on January 11, 1969 and this is 
the point of time when the land stood 
released from the Government notifica- 
tion made in 1964. I cannot accept this 
submission. The petitioners came to know 
of the cancellation of the notification 
under S. 6 dated November 30, 1964 only 
after its publication in the gazette on 
January 15, 1969. The conclusion there- 
fore is that the hearing said to have been 
given under S. 5-A was no hearing in 
the eye of law. It must therefore neces- 
sarily follow that the fresh notification 
issued on January 16, 1969. Under S. 6 
was invalid. The fact remains that there 
is no notification today under S. 6 which 
can be said to be valid. 


13. Section 6 (2) of the Act requires 
that every declaration under that section 
shall be published in the official gazette. 
Now the Government wanted to rescind 
its earlier notification dated November 
30, 1964 because of its invalidity. They 
could do it in the like manner namely, 
by issuing a notification in the official 
gazette. Clearly they had the power. The 
power to issue a notification includes 
the power to rescind it. Section 21 ‘of the 
General Clauses Act provides it in ex- 
plicit terms. But this power does not in- 
clude a power to rescind the notification 
with retrospective effect. Section 21 does 
not say expressly or by necessary impli- 
cation that the power can be exercised 
with retrospective effect. 


14. The dates are important. The Gov- 
ernment in this case issued the notifica- 
tion dated January 11, 1968 which was 
published in the Gazette on January 15, 
1969 under the powers conferred by 
S. 21, General Clauses Act. But that 
notification for obvious reasons cannot 
have effect from January 11, 1969. It will 
have effect from January 15, 1969 the 
date of its publication. (See State of M. P. 
v. Vishnu Pershad Sharma, AIR 1966 SC 
1593). Cancellation was in recognition of 
the invalidity of the earlier notification. 
But cancellation came to the knowledge 
of the petitioners when it was published 
in the gazette and not before that. 

15. Take a case of amendment of a 
rule. The amendment will have effect 
from the date of publication and not from 
any other date. The same is the case here. 


16. The publication in the gazette 
urna mada an Tanuary 1A 1860. The hear- 
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ing for objections under S. 5-A was fix- 
ed by the Collector on January 14, 1969. 
This has resulted in plain injustice. The 
whole proceeding smacks of a pretence 
and in idle formality. The object of the 
legislature in enacting S. 5-A is to give 
to the owner of the land proposed to be 
acquired an opportunity to put forward 
their objections to the proposed acquisi- 
tion. Provisions of S. 5-A are mandatory 
and a declaration made under S. 6 with- 
out compliance with the provisions of 
S. 5-A is invalid. I would in the circum- 
stances of this case hold that there was 
a denial of opportunity and non-compli- 
ance of the provisions of S. 5-A., This 
conclusion appears to me inescapable. 

17. Mr. Nanda submits that it was 
not necessary for the Government to 
communicate to the petitioners the can- 
cellation of the earlier notification under 
S. 6 as it was made known to them by 
the application dated December 9, 1968 
moved in the earlier writ proceedings 
and the order dated January 10, 1969 
shows it. I do not agree. There is nothing 
in the application dated December 9, 
1968 and the order of V. S. Deshpande J. 
dated January 10, 1969 which would 
show that the Government had in their 
contemplation the cancellation of the 
earlier notification and the issuance of a 
fresh notification under S. 6 of the Act, 
The application only conceded the claim 
of the petitioners. But it gave no idea, 
not even a hint of what the Government 
was contemplating in future. The order 
of Deshpande J. said nothing on this 
point. He merely allowed the Govern- 
ment to give an opportunity to the peti- 
tionezs under S. 5-A if they so wished. 

18. The procedure for cancellation of 
the declaration under S. 6 is governed 
by S. 21 of the General Clauses Act, as 
I have said. That procedure is obligatory. 
The application and the order of Desh- 
pande J. did not dispense with that pro- 
cedure, 

19. Counsel referred me to a decision 
of Prakash Narain J. in Munshi Lal v. 
Delhi Administration (C. W. No. 433-D 
of 1961 decided on December 10, 1970) 
(Delhi). That was a case under S. 48 of 
the Act. There Mr. Dharam Vira, the 
then Chief Commissioner made an order 
under S. 48 releasing the petitioner’s 
land. His successor Mr. Vishwanathan 
decided not to release the land. The 
learned Judge held that an order having 
once been made under S. 48 of the Act 
and communicated to the petitioner it 
was not open to the successive Chief 
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Commissioner to revise or reverse that 
decision and to revive the acquisition 
proceedings. That case in my opinion has 
nothing to do with the point involved in 
the present writ petition the decision of 
which turns on the validity of the can~ 
cellation of the notification under §. 6 
of the Act. 

20. For these reasons I would allow 
the writ petition with costs. Counsel’s 
fee Rs. 200, 

Petition allowed. 
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M/s. Shadi Ram Ram Sarup Dass and 
others, Petitioners v. Dr. Ravi Chander 
Mangla and others, Respondents. 

Civil Revn. No. 476 of 1972, D/- 26-11- 
1976.* 

Provincial Insolvency Act (1920), S. 25 
— ‘Able to pay his debis’ — Meaning. 

The expression ‘able to pay his debts’ 
occurring in S. 25 is used in normal com- 
mercial sense. The debtor must, there- 
fore, satisfy the court that he has the 
ability to discharge his debts presently; 
hence he is not insolvent. The expression 
‘debts’ refers to all the debts that he is 
legally bound to discharge at once and 
which he has failed to discharge. In this 
view of the matter, the mere fact that 
the debtor has deposited the amount due 
to the petitioning creditor in the court 
does not discharge the burden placed 
upon him to show that he is able to pay 
his debts within the meaning of S. 25. 
AIR 1939 Lah 349 and AIR 1937 Nag 127, 
Rel. on; AIR 1930 Lah 592 (2), Referred. 


(Para 9) 

Cases Referred: Chronological Paras 
AIR 1939 Lah 349 

AIR 1937 Nag 127 8 

AIR 1930 Lah 592 (2) 7 

S. K. Khanna, for Petitioners; K. C. 


Mittal, for Respondents. 

ORDER:— This revision petition has 
been headed as under S. 115 of the Civil 
P. C. but it is really under S. 75 of the 
Provincial Insolvency Act 5, 1920, (here- 
inafter referred to as ‘the Act’), against 
the appellate order of Mr. M. K. Chawla, 
Additional District Judge, dated 5th Oct. 
1972, by which he has dismissed the 


*(Against order of M. K. Chawla, Addl. 
Dist. J., Delhi, D/- 5-10-1972.) 
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appeal and affirmed the order of the In- 
solvency Judge. dated 10th February, 
1972, refusing to dismiss the insalvency 
petition filed by the creditors, respon- 
dents 1 and 2, against the petitioners. 

2. The material facts of the case lie 
in a narrow compass. The creditors, who 
are contesting respondents before me, 
deposited some amounts with the peti- 
tioners, the details of which it is not 
necessary to state at this stage. They 
had received part of the payment, but 
had not received the balance in spite of 
repeated demands. The respondents filed 
an application under S. 9 of the Act for 
adjudication of the petitioners as insol- 
vent and claiming that the petitioners 
before me had committed various acts of 
insolvency mentioned in the petition. 
They also alleged that the petitioners 
owed a sum of Rs. 12 lakhs to the vari- 
ous creditors. Upon the issue of the no- 
tice of the same the petitioners filed a 
written statement contesting the material 
allegations and raising varicus disputes. 
Eventually, the petitioners deposited the 
amount claimed by the respondents in 
court and they filed an application under 
S. 25 of the Act alleging that they were 
not insolvent and had means te pay the 
debts. and so the insolvency petition be 
dismissed. In the meantime, another firm 
by name Jamna Dass Balkishan Dass 
(which is not represented before me) fil- 
ed a petition for adjudicatien of the peti- 
tioners as insolvents and they claimed 
that a sum of Rs. 5,000 was due to them 
and the petitioners had committed vari- 
ous acts of insclvency and that their 
petition be consolidated with the peti- 
tion giving rise to this revision. The peti- 
tioners have disputed the claim of the 
aforesaid second petitioning creditor and 
the same is still to be investigated. 

3. The Insolvency Court held that 
the respondents 1 and 2 had alleged that 
the petitioners owed debts to the tune of 
Rs. 12 lakhs to the various creditors and 
that the second petitioning creditors’ 
claim was yet to be investigated, so it 
may be safely contended that the debt 
due to the first petitioning crediters had 
been or could be deemed to be satisfied, 
but it had not been established that the 
petitioners were able to pay their debts. 
As a result the insolvency petition could 
not be dismissed. The court consequently 
dismissed the petition of the petitioners 
filed under S. 25 of the Act. Feeling ag- 
grieved, the petitioners filed an appeal 
before the District Court and the Addi- 
tional District Judge affirmed the find- 
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ings. of the Insolvency Judge and dis- 


missed the appeal. 

4. For purposes of this appeal, it may 
be assumed that debt due to the first 
petitioning creditors has been discharg- 
ed, while the liability to pay the debt 
of the second petitioning creditor ïs dis- 
puted. Under these circumstances, the 
question that arises for determination is 
whether the expression “able to pay his 


debts” includes the debts other than 
those of the petitioning creditor. 
5. Under the Act, a creditor is en- 


titled to present an insolvency petition if 
he fulfils the conditions laid down in 
S. 9 of the Act besides particulars pre- 
scribed by sub-s. (2) of S. 13 of the Act. 
Section 14 prohibits the withdrawal of 
an insolvency petition without the leave 
of the court. Section 15 provides for con- 
sclidation of two or more insolvency 
petitions. Section 16 prescribes that if a 
petitioner does not proceed with the in- 
solvency petition with due diligence, the 
court may substitute as petitioner any 
other creditor to whom the debtor may 
be indebted in the amount not less than 
required by the Act in the case of a peti- 
tion by a creditor. Section 17 prescribes 
that in the event of the death of the 
debtor the proceedings shall not abate, 
but shall continue as prescribed. 
Section 25 of the Act reads as follows: 

“(1) In the case. of a petition presented 
by a creditor, where the court is not 
satisfied with proof of his right to pre- 
sent the petition or of the service on the 
debtor’ of notice of the order admitting 
the petition. or of the alleged act of in- 
solvency, or is satisfied by the debtor 
that he is able to pay his debts. or that 
for any other sufficient cause no order 
ought to be made, the court shall dismiss 
the petition. 

(2) In the case of a petition presented 
by a debtor, the court shall dismiss the 
petition if it is not satisfied of his right 
to present the petition.” 


6. The scheme of the Act shows that 
the proceedings in the insolvency are 
really in rem and enure for the benefit 
of all the creditors of the insolvent. The 
petition cannot be withdrawn without 
the leave of the court, nor does it abate 
on the death of the. debtor and provision 
has been made for consolidation of two 
or more petitions of various creditors 
and also for substitution of the petitioner. 
Section 25 prescribes the available de- 
fences and one of the defences is that if 
the debtor satisfies the court that he is 
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able to pay his debts, then the court 
shall dismiss the petition. Nevertheless 
if he is unable to pay his debts and com- 
mits some act of insolvency, the insol- 
vency petition must continue notwith- 
standing the wishes or conduct of the 
particular petitioning creditor. The con- 
tention of the counsel for the petitioners 
is that if the debtor has satisfied the 
debts of the petitioning creditor. then he 
has established his defence of ability to 
pay his debts within the meaning of Sec- 
tion 25 and it is not material whether 
any other debts survive. 

7. In Kalu Ram v. Gitwar Singh, AIR 
1930 Lah 592 (2) the learned single Judge 
held that under S. 25 on a petition pre- 
sented by the creditor for adjudicating 
a debtor as insolvent. it lies on the deb- 
tor to satisfy the court that he is able to 
pay his debts. In Bhagwan Das v. Mo- 
hammad Nawas Shah, ATR 1939 Lah 349, 
the facts before the Division Bench were 
that the debt due to the petitioning cre- 
ditors, (who were four in number), was 
only Rs. 10,537. while it had been estab- 
lished that besides committing an dct of 
insolvency the amount owed by the deb- 
tor was Rs. 18,691 which had been out- 
standing for years. The contention of the 
debtor was that he possessed unliquidat- 
ed assets. The High Court on appeal 
came to the conclusion that the debtor 
did not possess any liquid assets to pay 
the debts and he had not made any at- 
tempts to voluntarily raise money to pay 
his creditors. The controversy raised þe- 
fore the court related to the meaning of 
the expression ‘able to pay his debts’. 
The Division Bench held that it would be 
idle to contend that the mere fact that 
the debtor owned valuable properties 
was per se sufficient to justify a finding 
that he was ‘able to pay his debts’. The 
court, therefore, held that the debtor 
had failed to prove that he was able to 
pay his debts. On the finding that the 
creditors had fulfilled the conditions laid 
down in 5. 9, and the respondent had 
failed to make out a case for dismissal of 
the petition. the Division Bench allowed 
the appeal and reversed the order of the 
Insolvency Judge and the debtor was ad- 
judged insolvent. 

8 This authority does show that in 
construing the expression occurring in 
S. 25 of the Act, the court took into con- 
sideration the debts owed to other per- 
sons in arriving at the finding. Similarly, 
in Gadi Bhikaji Dhangar v. Govindrao 
Bapuji Puranik. AIR 1937 Nag 127, the 
learned single Judge took the view that 
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the burden of proof lay upon the debtor 
to show that he was able to pay his 
debts within the meaning of S. 25 of the 
Act. In that case also that debt due to 
the petitioning creditors was only Rs. 850 
while there were two other debts of 
Rs. 330 and Rs. 525 standing due against 
the debtor which he had failed to pay 
and the court came to the conclusion 
that the debtor was unable to pay all the 
three debts and so it affirmed the. finding 
of the court below that the debtor had 
failed to prove that he was able to pay 
his debts; hence 'the insolvency petition 
could not be dismissed. 

9. The expression ‘able to pay his 
debts’ occurring in S. 25 is to be used in 
normal commercial sense. The debtor 
must. therefore, satisfy the court that he 
has the ability to discharge his debts 
presently; hence he is not insolvent. The 
expression ‘debts’ refers to all the debts 
that he is legally bound to discharge at 
once and which he has failed to dis- 
charge. In this view of the matter, the 
mere fact that the petitioners have depo- 
sited the amount due to the petitioning 
creditor in the court does not discharge 
the burden placed upon the debtor to 
show that he is able to pay his debts 
within the meaning of S. 25 of the Act. 
One of the debts clearly alleged is the 
one relating to the second petitioning 
creditor, who. if the first petitioning cre- 
ditor does not proceed with the petition, 
is likely to be substituted as the peti- 
tioner in the instant insolvency petition. 
It is true the debt due to him is under 
investigation and will have to be verified. 
But that does not show that the peti- 
tioners before me did not have any other 
debt to pay. The order of the lower 
appellate court by which it has affirmed 
the order of the trial court does not call 
for interference and the same is affirmed. 

10. As a result, the revision petition 
is dismissed but under the circumstances, 
the parties are left to bear their respec- 
tive costs, 


Revision dismissed, 
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(A) Public Premises (Eviction of Un- 
authorised Occupants) Act (1958), S. 2 (e) 
— “Unauthorised Occupation” — Occu- 
pation by allottee after termination ef 
his lease is unauthorised occupation. 


Where the lease of a tenant is termi 
nated or the allotment is cancelled the 
authority under which he was allowed to 
occupy disappears and -he becomes a 
person in “unauthorised occupation” of 
the premises. (Para 6) 


(B) Public Premises (Eviction of Un- 
authorised Occupants) Act (1958), S. 5 — 
Cancellation of allotment and termina- 
tion of lease — Cancellation for non-pay- 
ment of rent and arrears — Justifiability 
of action for termination is not open to 
judicial review. (Para 6) 


(C) Constitution of India, Art. 226 — 
Natural justice — Right to be heard — 
Rule of “Audi Alteram Partem” — Ap- 
plicability to Appellate proceedings — 
Appellant not availing of opportunity of 
hearing — Order can be passed without 
hearing. 


The duty to hear an appellant is re- 
quired by the same basic rule of natural 
justice which requires every person to be 
heard before an order affecting his rights 
can be passed. At the appellate stage this 
duty is not more onerous than it is at 
the stage of the original hearing. The 
rule of audi alteram partem only re- 
quires that an opportunity to be heard 
should be given to the person concerned, 
It does not require that even if the said 
person does not avail himself of the op- 
portunity an order against him cannot be 
passed without hearing him. Therefore if 
the appellant fails to be present on the 
date fixed for hearing the appellate au- 
thority can dismiss the appeal for de- 
fault. AIR 1963 SC 146, Foll. (Para 6) 


(D) Public Premises (Eviction of Un- 
authorised Occupants) Act (1958), S. 9 (4) 
— Words ‘disposed of? — Meaning of — 
—Dismissal of appeal for default is valid 
— Appellate officer not bound to decide 
appeal on merits. 


Section 9 does not require the appel- 
late officer to decide the appeal on merits 
in default of appellant and the appellate 


- Officer is fully competent to dismiss the 


appeal for default. The words ‘dispose of 
merely mean put an end to the appeal by 
any of the recognised methods. The word 
disposal includes disposal of all kinds, 
namely disposal for default, by compro- 
mise ete., that is not on merits as also dis- 
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posal on merits. AIR 1921 PC 55, Rel. on, 
AIR 1967 SC 148, Dist. (Para 6) 

(Œ) Public Premises (Eviction of Un- 
authorised Occupants) Act (1958), S. 9 (4) 
— Dismissal of appeal for default — Ap- 
plication for restoration — No sufficient 
cause shown — Order dismissing appli- 
cation for restoration justified —- Autho- 
rity acted within jurisdiction while dis- 
missing application for restoration — No 
interference in writ proceedings called 
for. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1967 SC 148: 1966 Sup SCR 139 6 
AIR 1963 SC 146: (1963) 2 SCR 733 6 
AIR 1921 PC 55 6 


Sital A. K. Dar, for Petitioner; V. P. 
Singh, for Respendents, 


V. S. DESHPANDE, J.:— An interest- 
ing question arising for decision in this 
writ petition relates to the construction 
of sub-s. (4) of S. 9 of the Publie Pre- 
mises (Eviction of Unauthorised Occu- 
pants) Act, 1958 (now corresponding to 
S. 9 (4) of the Public Premises (Eviction 
of Unauthorised Occupants) Act, 1971) 
which is as follows:— 


“Every appeal under this section shall 

be disposed of by the appellate officer as 
expeditiously as possible.” 
The question for consideration is whether 
an appeal preferred against the decision 
of an Estate Officer can, under S. 9 (4), 
be dismissed for the default of the ap- 
pellant or whether even if the appellant 
fails te appear when the appeal is called 
for hearing, the appellate officer is bound 
to decide the appeal on merits. 

2. The petitioner Dr. K. R. K., Talwar 
had been allotted on 9-6-1953 Govern- 
ment premises at 216, Kamla Market, 
New Delhi. It is not clear if a lease deed 
signed by the petitioner and also by the 
authorised officer on behalf of the Pre- 
sident of India had been executed in res- 
pect of the premises. Dr. Talwar had an 
assistant called Shri H. Batra who work- 
ed in the same premises. Dr. Talwar ap- 
pears to have been in large amount of 
arrears of rent almost 
ning of the allotment. Though he paid 
something, he desired that the arrears of 
rent should be adjusted against some 
verified claim which he claimed to hold 
as a displaced person from West Pakistan. 
The first order by which the petitioner 
felt aggrieved was passed on 12th Janu- 
ary 1961 (Annexure F to the writ peti- 
tion) terminating the tenancy of the 
petitioner. The petitioner requested the 
authorities to withdraw the termination 


from the begin- | 
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of his lease or cancellation of his allot- 
ment but did not succeed. The reason for 


the termination or cancellation of the 
lease or allotment probably and firstly 
was the undeniable fact that the peti- 


tioner was in arrears for a number of 
years and the arrears had mounted to a 
huge sum. Secondly, it was possible that 
the authorities suspected that the peti- 
tioner had parted with possession of the 
premises to Batra inasmuch as at one 
stage the petitioner requested the autho- 
rities to evict Batra from the premises. 


3. In due course, notice to show cause 
why he should not be evicted from the 
premises was issued to the petitioner 
under S. 4 and the eviction order was 
passed under S. 5 by the Estate Officer 
after hearing the petitioner. The order of 
the Estate Officer dated 5-1-1965 (Anne- | 
xure M to the writ petition) gave full 
reasons for holding that both Dr. Talwar 
and Shri Batra are in unauthorised occu- 
pation of the premises. The order of 
eviction was later passed on 11-1-1965 
and served on the petitioner on 27-1-1965. 


4. An appeal was filed by the peti- 
tioner under S. 9 (1) against the order 
of the Estate Officer to the appellate 
officer who was Shri M. S. Joshi, Addi- 
tional District and Sessions Judge, Delhi 
(mow M. S. Joshi, J. of this High Court). 
The appeal was fixed for hearing on 14-7- 
1965 but the appellant did not turn up 
till after 4 p.m. and the appeal was, 
therefore, dismissed for his default. An 
application was made for restoration of 
the appeal on the ground that he had to 
go to the High Court to attend his case 
and he could not return from the High 
Court till 445 P.M. It was found as a 
fact that the appellant had no case in 
the High Court fixed for that date and 
even if he had some reason to believe 
that he had some such case there, he 
could have returned to the court of Shri 
M. 5. Joshi very soon long before the 
close of Court hours after ascertaining 
that there was no case of his in the High 
Court on that date. Subsequently. an ap- 
plication for review was also dismissed 
by Shri M. S. Joshi. 

5. The present writ petition is filed 
for quashing— 

(A) The order of cancellation of allot- 
ment, 

(B) The order of eviction, 

(C) The order dismissing the appeal 
for default, 

(D) The order dismissing the applica- 
tion for restoration, and 
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(Œ) The order dismissing the applica- 
tion for review. 


6. Let us consider the validity of each 
of these orders and the scope of judicial 
review in respect of each of them. 

(A) The definition of ‘unauthorised 
occupation’ in S. 2 (e) of the Act is the 
occupation by any person of the public 
premises after the authority under which 
he was allowed to occupy the premises 
has expired or has been determined for 
any reason whatsoever. The authority 
for the occupation of Dr. Talwar was the 
original allotment or lease granted to 
him. When this lease was terminated or 
allotment was cancelled, that authority 
disappeared and he became a person in 
unauthorised occupation of the premises. 
The non-payment of rent by the peti- 

, tioner for a long time was an over- 
whelmingly sufficient reason for the ter- 
mination of the lease and the cancella- 
tion of the allotment. The petitioner’s 
counsel contended that the real reason 
for such action was the suspicion of the 
authorities that the premises had been 
sublet by Dr. Talwar to Shri Batra. The 
lessor or the allottor has an absolute 
right to terminate the lease or cancel the 
allotment. It is not permissible in | the 
course of judicial review to probe into 
the reasons for such action. The justifi- 
ability of such an action is not open to 
judicial review at all. Moreover, the 
non-payment of rent for a long time was 
a complete justification for such an 
action, 


(B) The order of eviction was passed 
after Dr. Talwar had the fullest oppor- 
tunity of showing cause why he should 
not be evicted from the premises. Before 
the Estate Officer, Dr. Talwar pleaded 
that his allotment should not have been 
cancelled. But the Estate Officer rightly 
held that he was not to sit in judgment 
over the sufficiency of administrative 
reasons for cancellation of allotment. He 
found that a notice for more than 15 
days had been given ta Dr. Talwar for 
the termination of the tenancy. This was 
done when the Transfer of Property Act 
had not been made applicable to Delhi. 

(C) The duty to hear an appellant is 
required by the same basic rule of na- 
tural justice which requires every per- 
son to be heard before an order affecting 
his rights can be passed. At the appellate 
stage this duty is not more onerous than 
it is at the stage of the original hearing. 
The rule of audi alteram partem only re- 
quires that an opportunity to be heard 
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should be given to the person concerned.| . 
Ii does not require that even if the said 
person does not avail himself of the op- 
portunity, an order against him cannot 
be passed without hearing him. Such an 
interpretation of the rule would mean 
that the person concerned may simply 
refuse to say anything against the order 


proposed to be passed against him and 
may thereby stultify the proceedings 
against him completely with the 
effect that no order against him 
can be passed merely because he 
does not allow it to be passed 


by merely refusing to defend himself. 
The same principle should normally 
apply to an appeal by a person aggriev- 
ed by an order against which the appeal 
is preferred. Petitioner’s counsel has, 
however, argued that an appeal under 
S. 9 of the Act could not be dismissed 
without an order on merits by the appel- 
late officer. His arguments in support of 
this proposition ran as follows. Firstly, 
the procedure in appeal is laid down in 
R. 8 of the Rules framed under the Act. 
It says that an appeal preferred under 
S. 9 shall be in writing and set forth the 
grounds of objection to the order appeal- 
ed against. On receipt of the appeal and 
after calling for and perusing the record 
of proceedings before the Estate Officer, 
however, the appellate officer shall ap- 
point a time and place for the hearing of 
the appeal and shall give notice thereof 
to the Estate Officer against whose orders 
the appeal is preferred, to the appellant 
and to the department or authority in 
administrative control of the premises. 
Secondly, the order so passed by the ap- 
pellate officer shall be final and shall not 
be called in question in any original suit, 
application or execution proceeding in 
view of S. 10 of the Act. 

As for the first reason, the whole sub- 
ject as to the duty of an appellate 
court was considered by the Supreme 
Court in Thakur Sukhpal Singh v. Tha- 
kur Kalyan Singh, (1963) 2 SCR 733: 
(AIR 1963 SC 146). In that case, the ap- 
pellant though present did not argue his 
appeal as he could not do so in the ab- 
sence of his counsel or co-operation 
from his counsel. Apart from the gues- 
tion as to whether an adjournment 
should have been given or not, it was 
urged that the relevant rules of O. XLI 
of the Civil Procedure Code required 
that the appeal should be fixed for hear- 
ing and that the appellant shall be heard 
in support of the appeal (R. 16), It was 
also argued that the appellate court had, 
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after hearing the appeal, to pronounce a 
judgment in open court (R. 30). These 
provisions are, to some extent similar to 
the provisions of R., 8 cited before us. 
The Supreme Court held that these pro- 
visions of O. XLI applied only when the 
appellant argued his case. They were not 
called into action if the appellant did not 
argue his case and did not show any 
cause as to why the order appealed 
against should be interfered with in 
appeal. The first reason given by the 
petitioner’s counsel dees not, therefore, 
show that the appeal could not be dis- 
missed for default. 

As for the second reason, the petition- 
er’s counsel relied upon the decision of 
the Supreme Court in Vajesingh Salem- 
bhai Naik v. State of Gujarat, (1966) 
Supl. SCR 139: (AIR 1967 SC 148). Sec- 
tion 20 of the statute in that case also 
made the decision of the Revenue Tribu- 
nal final. But the main provision regard- 
ing the appeal was S. 17 (1) which-stated 
that the Tribunal shall, after giving no- 
. tice to the appellant and the State Gov- 
ernment, “decide the appeal and record 
its decision”. Relying on the said langu- 
age of S. 17 (1) read with S. 20, the Sup- 
reme Court held as follows at p. 142 of 
the report:— 

secure it is obligatory on the part of 
the Tribunal to decide an appeal on 
merits even though there is default in 
the appearance of the appellants and to 
record its decision regarding the. merits 
of the appeal. If an appeal is dismissed 
for want of prosecution it cannot be said 
that the Tribunal has ‘decided the ap- 
peal’ and ‘recorded its decision’ within 
the meaning of S. 17 of the Jagirs Abo- 
lition Act. It cannot be supposed that the 
legislature intended by the word ‘decide’ 
in S. 17 (1) to mean ‘dispose of the ap- 
peal or to put an end to the appeal’.” 
The language of S. 9 (4) or R. 8 in the 
present case is in marked contrast to 
the language of S. 17 of the Jagirs Abo- 
lition Act. In fact, the Supreme Court 
has held that the words ‘decide’ and ‘re- 
cord its decision’ are in direct contrast to 
the words ‘dispose of the appeal’. The 
words ‘dispose of? merely mean put an 
end to the appeal by any of the recog- 
nised methods. We are all aware of the 
word ‘disposal’ of judicial cases. In fact, 
every month, statements of disposals are 
made in respect of each court. These dis- 
posals include disposals of all kinds, 
namely disposals for default, by compro- 
mise, etc., that is, not on merits as also 
disposal on merits. It is well established 
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that when legislature uses a word which 
has a well understood meaning in the 
particular context in which the word is 
used, then it is presumed to have used 
the word with the same meaning. The 
word ‘disposal’ in relation to judicial 
cases and appeals has always included 
all kinds of disposals. There is no reason 
to think that the legislature should have 
intended to give a meaning different 
from its popular meaning in S. 9 of the 
Act. On the contrary, the legislature in 
the Bombay Act before the Supreme 
Court in Vajesingh’s case did not use the 
word ‘disposal’ advisedly and used the 
word “decide the appeal and record its 
decision”. The contrast between the lan- 
guage of the legislation before the Sup- 
reme Court in the Bombay case and the 
language of S. 9 before us is clear. 

The contention that the appellate offi-- 
cer must have decided the appeal on 
merits even when the appellant was ab- 
sent has dangerous implications. In Mt. 
Fakrunisa v. Moulvi Izarus Sadik, AIR 
1921 PC 55, the Judicial Committee ob- 
served that in every appeal it was in- 
cumbent upon the appellants to show 
some reason why the judgment appeal- 
ed from should be disturbed: there must 
be some balance in their favour when all 
the circumstances were considered to 
justify the alteration of the judgment 
that stands. As such the appellant has, in 
our opinion, to show to the appellate 
authority, by oral argument and refer- 


ence to the record why the 
order of the first authority is 
not sustainable. Mere mention in 


the grounds of appeal is not sufficient 
since it is open to the appellant to aban- 
don any of the grounds and it is his duty 
to substantiate his grounds pressed by 
reference to the material placed on the 
record, which may not be apparent from 
the order of the first authority, Under 
the circumstances, it is impossible for 
the appellate court or authority to con- 
jecture the grounds and imagine the 
arguments advanced and then give its 
reasons to repel the same. Moreover, the 
appellant whose appeal is dismissed for 
default has the legal remedy of getting 
the appeal restored so that it may be 
heard on merits. Should the appeal be 
decided on merits in the absence of the 
appellant, the question of the appeal being 
restored for being heard and decided on 
merits will not arise. If the appellate 
court has decided the appeal on merits 
without the appellant, then it will consi- 
derably prejudice the appellant, if he 
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wants the same to be heard again in his 
presence and surely the appeal cannot be 
decided twice on merits. We are, there- 
fore, of the view that S. 9 did not require 
the appellate officer to decide the appeal 
on merits and the appellate officer was 
fully competent to dismiss it for default 
and the. contention of the learned coun- 
sel for the petitioner before us has no 
merit. 


(D) The appeal of the petitioner had 
been pending for some time and on the 
date it was dismissed for default, he was 
present before the appellate authority in 
the early part of the day and then had 
an application moved for its adjournment 
which was not granted. He alleges that 
he came to the High Court but found: 
that he did not have a case. If it were so, 
it was the duty of the appellant to im- 
mediately go back to the appellate au- 
thority and attend to the appeal which 
was already pending. The learned appel- 
late officer was right in his observation 
that the petitioner really wanted ad- 
fournment and not hearing of the appeal. 
We are satisfied that the order of the 
appellate officer dismissing the appeal 
for default of appearance was legal and 
valid and no sufficient ground had been 
made out for restoration of the appeal. 
The order dismissing the application for 
restoration was, therefore, amply justifi- 
ed and does not call for interference in 
exercise of writ jurisdiction. 


(E) In view of the finding that the 
appellate officer had acted within his 
jurisdiction and according to law in dis- 
missing the application for restoration. 
no case had properly been made out for 
review of his order and the order of the 
appellate officer dismissing the review 
application was within his jurisdiction 
and passed according to law and is justi- 
fied in the circumstances of the case. The 
same does not call for any interference. 


7. As a result, we find that there is 
no merit in the writ petition and the 
same is dismissed with no order as to 
costs, 


Writ Petition dismissed. 
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Assam Sillimanite Limited and another, 
Petitioners v, Union of India and others, 
Respondents. 

Civil Writ Petn. No, 1283 of 1972, D/- 
29-11-1976, 

(A) Precedents — Decision based on 
variety of opinions —- Ascertainment of 
ratio decidendi. 

When a decision is based on a variety 
of opinions expressed by the Judges and 
the question is how should the ratio deci- 
dendi on a praitcular point be ascertain- 
ed, the practice of construing the deci- 
sions of Courts of Appeals in England is 
helpful. The practice is that when a de- 
cision is based on various grounds, some 
wide and others narrow, the common 
ratio decidendi is to be found in the 
highest common factor or factors which 
can be deduced from the narrower 
grounds which are common to the vari- 
ous judgments leaving out the wider 
grounds which are not so common. That 
alone would have binding force as the 
ratio decidendi of the Court. (1909) 2 KB 
820, (1925) 1 KB 141 and AIR 1974 SC 
1940, Relied on. (Para 6) 


' (B) Assam Sillimanite Limited (Acqui- 
sition and Transfer of Refractory Plant) 
Act (1976), Ss. 9, 10 — Amount payable 
for acquisition of Refractory Plant — 
Not illusory so as to violate Art. 31 (2) 
of Constitution. (Constitution of India, 
Art. 31 (2) (as amended by Constitution 
(Twenty-fifth Amendment) Act, 1971) — 
‘Amount’? — Meaning). 


If the amount fixed by the Legislature 
as payable for the acquisition of property 
is illusory, it is no amount at all and 
Art. 31 (2) (as amended by the Constitu- 
tion (Twenty-fifth Amendment) Act, 
1971) is violated because the Legislature 
would be deemed not to have fixed any 
amount in reality while purporting to do 
SO. (Para 7) 

As regards the concept of reasonable- 
ness, all that can be said is that the 
amount should bear some relationship to 
the value of the property acquired but 
this relationship need not be a reason- 
able relationship, AIR 1973 SC 1461, 
Applied. (Para 11) 

The amount of Rs. 1,07,17,000 payable 
under Ss. 9 and 10 of the Assam Sillima- 
nite Limited (Acquisition etc.) Act for 
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acquisition of the Refractory Plant might 
be inadequate or small (as compared to 
the alleged market value of Rupees 
4,29,00,000). but it has some relationship 
(though not adequate relationship) to the 
value of the property acquired. Anyhow, 
the amount payable under Ss. 9 and 10 
cannot be said to be illusory in the sense 
in which the word ‘illusion’ or in the 
sense in which the word ‘amount’ was 
used by Chandrachud, J. in AIR 1973 SC 
1461; the attack on the constitutionality 
of the impugned law on the ground that 
it contravened the concept of ‘amount’ 
in Art. 31 (2) of the Constitution is, there- 
fore, not sustainable. AIR 1973 SC 1461, 
Applied. (Para 11) 

(C) Assam Sillimanite Limited (Acqui- 
sition and Transfer of Refractory Plant) 
Act (1976), S. 3 —- Acquisition of Refrac- 
tory Plant — Constitutional validity — 
Act implements policy of Art. 39 (b) and 
hence protected by Art. 31-C. (Constitu- 
tion of India, Arts. 39 (b), 31-C (as am- 
ended by Constitution (Twenty-fifth Am- 
endment) Act, 1971) — ‘Material resour- 
ces’ — Connotation). 


Since the object of the Assam Sillima- 
nite Limited (Acquisition etc.) Act (by 
which the Refractory Plant has been ac- 
quired by the Central Government) has 
a nexus to the policy underlying Art. 39 
(b) of the Constitution, the impugned 
legislation is protected by Art. 31-C from 
attack on the ground that it violates 
Art. 31 (2). (Para 15) 


The key words of Art. 39 (b) are “the 
material resources of the community”. 
The wide language of Art. 39 (b) can- 
not be so restricted as to include within 
its ambit the mineral sillimanite but not 
the plant and machinery. Resources may 
include material resources or human re- 
sources, the contrast being between mat- 
ter and man. In economics, land and 
capital are the material and labour and 
management are the human factors of 
production. Economic activity is use of 
resources — whether natural or acquir- 
ed, ie, land or capital — both being 
resources, There is no reason why the 
material resources should include only 
the minerals but,not the capital equip- 
ment by which raw materials are turned 
into industrial products or even the in- 
dustrial products themselves particularly 
if they are capital goods. The words ‘ma- 
terial resources’ have the same meaning 
as the word ‘wealth’ in this context. They 
both denote the total non-human re- 
sources or the wealth of the country. On 
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this view, the Refractory Plant would be 
included in the phrase ‘material re- 
sources’, (Para 13) 


The distribution implied by Art. 39 (b) 
does not mean partitioning the property 
into various shares. What it means is 
that instead of being held by a company 
or a few individuals i; should be held 
by the people as a whole so that the 
ownership and control is not held by a 
few but is held by the community as a 
whole. The distribution of the resources 
would then be more broadly based. The 
vesting of such resources in the commu- 
nity leads to more economic equality and 
according to Art. 39 (b) common good 
would be better served by this method. 
This is more so when the management 


‘of these resources has been regarded as 


bad by the Government. (Para 15) 
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M. C. Bhandare, Sr. Advocate with 
N. N. Goswami, for Petitioners, Smt. 
Shyamla Pappu, Sr. Advocate with R. N. 
Dixit (for Nos. 1 to 3) and C. R. Soma- 
sekharan (for Nos. 5 and 6), for Respon- 
dents. ; 

ORDER:— The constitutionality of 
the Assam Sillimanite Limited (Acquisi- 
tion and Transfer of Refractory Plant) 
Act, 1976 (hereinafter called the ‘Act’) 
has been challenged by the Assam Silli~ 
manite Limited, a company registered 
under the Companies Act, 1956, the Re- 
fractory Plant of which has been acquir- 
ed by the Central Government, The only 
grounds of challenge argued by Shri 
M. C. Bhandare. learned counsel for the 
petitioners, related to the construction 
of the Constitution and are as follows:— 

(1) That the amount of rupees one 
crore seven lakhs and seventeen thousand 
which is made payable to the company 
by the Central Government under S. 9 of 
the Act and the other amounts payable 
under it and S. 10 of the Act is arbitrary, 
unreasonable and illusory thus violating 
Art. 31 (2) of the Constitution as it stands 
after the Constitution (Twenty-fifth Am- 
endment) Act, 1971, and 
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(2) That its constitutionality is not 
immune from attack in view of Art. 31-C 
because in reality it does not give effect 
to the policy of the State towards secur- 
ing the principles specified in Cl. (b) of 
Art. 39 despite the declaration to that 
effect contained in S. 30 of the Act. 


Whether the Act contravenes Art. 31 (2)? 


2. Section 2 (a) of the Constitution 
(Twenty-fifth Amendment) Act, 1971 
which substituted the new Cl. (2) in 
place of the former one in Art. 31 was 
itself challenged as being an impermissi~- 
ble amendment. of the Constitution in 
Kesavananda Bharati v. State of Kerala, 
heard by thirteen Judges of the Supreme 
Court whose judgments are repored in 
(1973) Supp SCR 1: (ATR 1973 SC 1461). 
While the validity of the said amend- 
ment was upheld by the Full Court, the 
learned Judges differed in their reasons 
for this conclusion. The views of the 
oo Judges may be classified as be- 
ow:— 

{a) On the one hand, a minority of six 
learned Judges, namely, Sikri. C. J., She- 
lat and Grover, JJ. Hegde and Mukher- 
jea, JJ. and Reddy, J. upheld the amend- 
ment on their own view of the meaning 
of the word ‘amount’ used in it. At one 
extreme was the view expressed by 
Reddy, J. that where what is given in 
lieu of acquisition of property is illusory, 
arbitrary or cannot be regarded as com- 
pensation and bears no reasonable rela~ 
tion to the property acquired, the Court 
can go into it (and invalidate the con- 
cerned law) and the position has not in 
any way been affected by the amendment 
by merely substituting the word ‘amount’ 
for ‘compensation’. The other five learn- 
ed Judges constituting the minority re- 
cognised that after the amendment, a 
law acquiring property for a public pur- 
pose need not provide for the payment 
of a just equivalent or an adequate com- 
pensation. Nevertheless, the amount 
which is made payable to the owner of 
the property which is acquired must not 
be arbitrary or illusory and must have 
a reasonable relationship with the value 
of the property acquired. 

(b) The majority of the other seven 
learned Judges have upheld the validity 
of the amendment without making their 
decision conditional on any particular 
meaning to be attached to the word 
‘amount’. Three of the learned Judges, 
namely, Ray, J., Mathew, J. and Dwivedi, 
J. completely ruled out judicial review 
of a law fixing the amount payable for 
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the acquisition of property on the ground 
that the judgment of the Legislature en- 
acting the law was not reviewable. 
Khanna, J. held the amendment valid 
whatever may be the connotation of the 
word ‘amount’. Palekar, J. also held that 
an amendment cannot become invalid be- 
cause it authorises the legislature to fix 
an ‘amount’ instead of fixing the ‘com- 
pensation’ for the acquisition of property. 
The amendment has negatived the inter- 
pretation put by the Supreme Court on 
the concept of ‘compensation’. Beg, J. 
agreed with Ray, Palekar, Mathew and 
Dwivedi, JJ. Chandrachud J. also held 
that the amount payable under the law 
providing for the acquisition of property 
may not bear reasonable relationship 
with the value of the property and yet 
may be valid. But to say that an amount 
does not bear reasonable relationship 
with the market value is a different 
thing than to say that there is no rela- 
tionship at all whatsoever to the value 
of the property. In the latter case the 
payment becomes illusory and may come 
within the ambit of permissible chal- 
lenge. Palekar, J. also observed that the 
question whether a particular law fixes 
an amount which is illusory would de- 
pend upon the law when made and is 
tested on the basis of Cl. (2) of Art. 31. 
The possibility of abuse of a power given 
by an amendment of the Constitution’ is 
not, however, determinative of the vali- 
dity of the legislation. 


3. Shri Bhandare argued that six of 
the learned Judges, namely, Sikri, €. J.. 


Shelat and Grover, JJ., Hegde and Mu- 


kherjea, JJ. and Reddy J., have held 
that a law fixing an amount for the ac- 
quisition of property would be unconsti- 
tutional if the amount does not bear a 
reasonable relationship with the value of 
the property acquired or is arbitrary or 
illusory. According to his submission, 
only four of the learned Judges, namely, 
Ray, Mathew, Beg and Dwivedi, JJ., 
ruled out judicial review of such a law. 
Palekar and Khanna, JJ. did not express 
any opinion and Chandrachud, J. held 
that the amount must not be illusory. 
He, therefore, argued that a compara- 
tive majority among the learned Judges, 
namely, six of the learned Judges, re- 
quired that the amount payable for the 
acquisition of property must have a rea- 
sonable relationship with the value of 
the property acquired if the law is to 
be regarded as constitutional in the con- 
text of Art. 31 (2). 
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4. The question as to what was pre- 
cisely decided by the largest ever Bench 
of the Supreme Court in Kesavananda’s 
ease (AIR 1973 SC 1461) as to the mean- 
ing of the word ‘amount’ in the amend- 
ed Art. 31 (2) of the Constitution is be~- 
coming increasingly important, After the 
majority decision in Rustom Cavasjee 
Cooper v. Union of India, ATR 1970 SC 
564, invalidated the Banking Companies 
(Acquisition and Transfer of Undertak- 
ings) Act, 1969 on the ground that the 
principles for the determination of com- 
pensation laid down therein were not in 
accordance with the pre-1971 Art. 31 (2). 
Parliament passed Act 5 of 1970 for the 
same purpose dispensing with principles 
and merely fixing the amount payable as 
compensation and thereby avoiding judi- 
cial review of the relevancy of any prin- 
ciples on which the compensation could 
be determined. By the Constitution 
(Twenty-fifth Amendment) Act, 1971 the 
word ‘compensation’ was itself substitut- 
ed by the word ‘amount’. Parliament has 
preferred the fixation of actual amounts 
or rates at which the amount is payable 
for acquisition of property perhaps be- 
cause this would be more immune from 
judicial scrutiny rather than laying down 
the principles the relevancy of which 
was found to be more open to judicial 
review. For instance, in the General In- 
surance Business (Nationalisation) Act, 
1972 the amounts payable to the various 
companies have been fixed in the Sche- 
dule to the said Act. Similarly, in the 
Urban Land (Ceiling and Regulation) 
Act, 1976, S. 11 fixes the different rates 
for the payment of amount per square 
metre for different categories of vacant 
land acquired. The question. therefore, as 
to what meaning should be put on the 
word ‘amount’ and how far the fixation 
of such amount for acquisition of pro- 
perty in a law can be the subject of ju- 
dicial review has an importance beyond 
the dimensions of the statute challenged 
in this case. 

5. We do not think that it can be said 
that Palekar and Khanna, JJ., did not 
express any opinion on this question. 
When Khanna, J. held that the amend- 
ment is valid whatever connotation is 
given to the word ‘amount’, the learned 
Judge clearly implied that the constitu~ 
tionality of the law cannot be challeng- 
ed under Article 31 (2) by raising any 
argument as to what the amount fixed 
thereunder has to be. Similarly, when 
Palekar J. said that the amendment can- 
not be invalid because the Constitution 
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authorises the Legislature to fix an 
amount instead of compensation, the 


learned Judge also implied that it is for 
the Legislature to fix the amount. The 
learned Judge treated the question as 
hypothetical as to whether a law would 
be void if the amount fixed by it is illu- 
sory. Chandrachud, J. however, said that 
the law would be unconstitutional if the 
amount fixed is illusory. 


6. It is well known that when autho- 
rity is wanting, courts decide a case or 
a point on principle. It is because the 
question of the validity of S. 2 (a) of 
the Constitution (Twenty-fifth Amend- 
ment) Act was one of first impression 
not covered by authority that the learn- 
ed Judges of the Supreme Court in 
Kesavananda’s case (AIR 1973 SC 1461) 
have sought the help of principles to 
decide the question. The classical view 
that the ratio of a judgment is the prina 
ciple of law which the judge declares in 
his judgment to justify and explain his 
decision is generally based on observa- 
tions such as the one by Sir George Jess 
se] given below:— 


“The only thing in a Judge’s decision 
binding as an authority upon a subse- 
quent Judge is the principle upon which 
the case was decided.” 

(Osborne v. Rowlett, (1880) 13 Ch D 
774 at p. 795 and C. K. Allen: Law in 
the Making, Chapter IV). 

But Kesavananda’s case as such cannot 
be said to have been decided on any one 
principle. We must, therefore, find out 
not the principle which decided the case 
but the principle which decided the 
precise question before us, namely, the 
meaning of the word ‘amount’ in Art. 31 
(2). This would be the ratio decidendi of 
the decision on this particular question 
and not of the case as a whole. How 
should the ratio decidendi on this point 
be ascertained in the face of such a va~ 
riety of opinions expressed? The practice 
of construing the decisions of Courts of 
Appeals in England is helpful. The prac- 
tice is that when a decision is based on 
various grounds, some wide and others 
narrow, the common ratio decidendi is to 
be found in the highest common factor 
or factors which can be deduced from the 
narrower grounds which are common ta 
the various judgments leaving out the 
wider grounds which are not so common. 
That alone would have binding force as 
the ratio decidendi of the Court (Hillyer 
v. St. Bartholomew’s Hospital, (1909) 2 
KB 820, and Hambrook v, Stokes Bros, 
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(1925) 1 KB 141). Professor A. L. Good- 
hard (whose study on the subject repro- 
duced in an American publication has 
been referred to with approval by Beg, 
J., in Mysore State Road Transport Cor- 
poration v. Mysore State Transport Ap- 
pellate Tribunal, AIR 1974 SC 1940, para- 
graph 29) has also expressed the view 
that there should always be a presump- 
tion against laying down of broad princi- 
ples of law in favour of principles which 
are sufficient to dispose of a question or 
a case (Essays in Jurisprudence and the 
Common Law. p. 21). Following this 
practice, it may be said that seven of the 
learned Judges, namely Sikri, C. J., She- 
lat and Grover, JJ., Hegde and Mukher- 
jea. JJ., Reddy J. and Chandrachud J., 
actually held that if the amount fixed by 
the Legislature as payable for the ac- 
quisition of property is illusory, then the 
law could be challenged as being viola- 
tive of Art. 31 (2) according to the mean- 
ing placed by these learned Judges on 
the word ‘amount’ used in that article. 
Palekar, J., referred to the possibility of 
such a law being challenged on such a 
ground. The highest common factor in 
the rationes decidendi of the various 
judgments, therefore, is that a law can 
be challenged as being contrary to Arti- 
cle 31 (2) only if the amount payable 
under it is illusory. 


7. The meaning of the word ‘illusion’ 
in the Concise Oxford Dictionary is given 
as deception or a delusion or a sensuous 
perception of an external object involv- 
ing a false belief. We talk of an optical 
illusion meaning thereby that what we 
think we see does not exist in reality. An 
illusory amount made payable for the 
acquisition of property is, therefore, no 
amount at all and Art. 31 (2) is violated 
because the Legislature would be deem- 
ed not to have fixed any amount in 
reality while purporting to do so. 

8. About the first contention, there- 
fore, the only thing that survives for 
consideration is firstly to understand the 
meaning in which the word ‘illusory’ is 
used in the governing ratio of the Kesa- 
vananda’s case (AIR 1973 SC 1461) which 
is binding on us and secondly whether 
the amount made payable to the peti- 
tioners by the. impugned Act is ‘illusory’ 
in that sense. 

9 The pleading of the petitioners in 
paragraph 14A of the amended writ peti- 
tion is that the Refractory Plant which 
was acquired was worth rupees four 
erores and twenty-nine lakhs at the time 
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of the acquisition. The repeated use of 
the word ‘price’ by the petitioners in 
paragraph 14A would show that the peti- 
tioners are referring to the market value 
of the Plant on the date of the acquisi- 
tion. For this claim, support is sought by 
the petitioners in the report of an inde- 
pendent valuer approved by the Govern- 
ment of India who estimated the value 
of the Plant in December 1970 to be 
rupees two crores and eighty-six lakhs. 
Since then the prices are said to have 
arisen by at least one-and-half times so 
that the value of the Plant at the time 
of the acquisition is estimated to be 
rupees four crores and twenty-nine 
lakhs. The amount made payable to the 
petitioners for the acquisition of the 
Plant in S. 9 (1) of the Act is only rupees 
one crore seven lakhs and seventeen 
thousand. Some other amounts are added 
to this by the other provisions of Ss. 9 
and 10. 


16. While the Central Government 
have denied the valuation of the Plant 
pleaded by the petitioners, they have 
not disclosed any basis or principles as 
to how the amount of rupees one crore 
seven lakhs and seventeen thousand has 
been made payable for the acquisition of 
the property. It is merely stated that 
this amount exceeds the valuation of the 
Plant which was acquired. It was argued 
by Shri Bhandare that the very fact that 
the Legislature has not disclosed how 
the amount has been arrived at is suffi- 
cient to show that it was fixed arbitra- 
rily and that it was an unreasonable 
amount. Or in other words. it did not 
bear any reasonable relationship with 
the value of the property. But it cannot 
be said that these criteria can be sup- 
ported on the basis of the highest com- 
mon factor of the ratio decidendi of the 
majority decision in Kesavananda’s case 
(AIR 1973 SC 1461). The highest common 
factor found by us is that according to 
the majority opinion only a law which 
fixes an amount which is illusory can be 
declared unconstitutional. The question, 
therefore, is whether the amount fixed 
by the impugned statute can be said to 
be illusory. 


11. The word ‘illusory’ has been used, 
on the one hand, by six learned Judges 
(Sikri, C. J., Shelat and Grover, JJ., 
Hegde and Mukherjea, JJ. and Reddy J.) 
who held that the amount fixed for the 
acquisition of property must not only þe 
not illusory but also must have a reason- 
able relationship to the value of the 
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property and must not be unreasonable. 
On the other hand it was used by Pale- 
kar, J. hypothetically and by Chandra- 
chud, J. only in the sense that the 
amount so fixed need not have any rea- 
sonable. relationship with the value of 
the property but must have some rela- 
tionship with it. As six of the learned 
Judges were in favour of a reasonable 
relationship of the amount with the value 
of the property acquired, while the other 
six learned Judges unconditionally up- 
held the validity of the amendment, the 
balance was swung by Chandrachud. J. 
alone. In Rajnarain Singh v. Chairman, 
Patna Administration Committee, (1955) 
1 SCR 290:(AIR 1954 SC 569), an ana- 
lysis of the rationes decidendi of the 
seven learned Judges who gave opinions 
in the Delhi Laws case (AIR 1951 SC 
332) was made by Bose, J. and the gov- 
erning rationes were found by the learn- 
ed Judge at pages 300 and 302 by relying 
on the views of ‘Mukherjea and Bose JJ., 
who swung the balance”, The meaning of 
‘illusory’ which is binding on us, there- 
fore, is the meaning given to the word 
by Chandrachud, J. Since the concept of 
reasonableness is excluded by Chandra- 
chud, J., all that can be said is that the 
amount should bear some relationship 
to the value of the property acquired but 
this relationship need not be a reason- 
able relationship. The use of the word 
‘illusory’ by Chandrachud, J., therefore, 
seems to mean that the amount must not 
be entirely a delusion or unreal. Assum- 
ing for the sake of argument that the 
valuation of the property on the date of 
the acquisition was rupees four crores 
and twenty-nine lakhs as pleaded by the 
petitioners, can it be said that the amount 
of rupees one crore seven. lakhs and 
seventeen thousand payable to the peti- 
tioners under the impugned legislation 
was illusary? The amount so payable is 
about one-fourth of the value of the 
property acquired. Suppose. the impugn- 
ed legislation had said that the particu- 
lar property is to be acquired only by 
paying an amount which would be one- 
fourth of its market value. This would 
have a definite relationship to the value 
of the property inasmuch as the amount 
would be about one-fourth of the mar- 
ket value. It may not, however, be an 
adequate relationship inasmuch as it is 
far too low as compared to the market 
value. Can it, however, be said that this 
amount. is illusory, that is to say, no 
payment. at all or so unreal as to be only 
a delusion but not a reality? In our view, 
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the amount can be said to be inadequate 
or small but it cannot be said that it has 
no relationship to the value of the pro- 
perty acquired. It cannot, therefore. be 
said to be illusory in the sense in which 
the word ‘illusion’ is defined in the Con- 
cise Oxford Dictionary or in the sense in 
which the word ‘amount’ has been used 
by Chandrachud, J. The attack on the 
constitutionality of the impugned law on 
the ground that it contravenes the con- 
cept of ‘amount’ in Art. 31 (2) of the Con- 
stitution, therefore, fails. 


Does the Act implement the po- 
licy of Art. 39 (b) and is therefore, pro- 
tected by Art. 31-C? 

12. Article 39 (b) is contained in Par! 
IV, namely. the Directive Principles ol 
State Policy. Article 37 expressly say: 
that the provisions contained in Part IV 
shall not be enforceable by any Court 
The reason is that these are broad prin: 
ciples of State policy which is to be for- 
mulated in regard to the people as «< 
whole or a section of the people and no’ 
in regard to any individual. In that res- 
pect, they are analogous to the Preamble 
of the Constitution which is also applic 
able ta the people as a whole and not t 
an individual. They are to be contrastec 
with fundamental rights which are essen 
tially conferred on the individual. A: 
was pointed out in M/s. Mahavir Metal 
Works P. Ltd. v. Union of India, ILR 
(1974) 1 Delhi 617 at p. 627: (AIR 197 
Delhi 73 at p. 79), the argument of the 
petitioner in the Kesavananda’s cast 
(AIR 1973 SC 1461) was that the langu 
age of Art. 31-C including that of Cls. (b 
and (c) of Art. 39 was so wide that a law 
made thereunder could abrogate ali 
fundamental rights protected by Arts. 14, 
19 and 31. The argument of the Solicitor- 
General for the respondents, on the 
other hand, pointed out that ‘the law en- 
acted under it will operate on ‘materia 
resources’ etc. The legislative effor 
would generally involve (i) nationalisa- 
tion of material resources of the commu 
nity and (ii) imposition of control on thi 
production. supply and distribution oa 
the products of key industries and essen: 
tial commodities. It, therefore, impinge 
on a particular kind of economic systen 
only.’ The argument of the petitione 
appealed to the minority of the learne 
Judges who held S. 3 of the Amending 
Act enacting Art. 31C as unconstitution 
al. According to the majority of thr 
learned Judges who held the first par 
of Art, 31C as constitutional, a law whick 
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has a reasonable nexus to the implemen- 
tation of the Cls. (b) and (c) of Art. 39 
would be protected by Art. 31C against 
challenges based on Arts, 14, 19 and 31. 
This decision of the majority was thus 
helped and not hindered by the argu- 
ment which had appealed to the mino- 
rity, namely, that even a tenuous con- 
nection between the impugned legisla- 
tion and Cls. (b) and (c) of Art. 39 would 
be sufficient to enable such a law to 
withstand challenges based on Arts. 14, 
19 and 31 and sufficient to secure their 
protection by Art. 31C. The language of 
Art. 39 (b), the policy underlying which 
is sought to be implemented by the im- 
pugned legislation has, therefore, to be 
construed widely inasmuch as it only 
lays down principles which are always 
widely worded and not specific enforce- 
able rights which have to be moral pre- 
cisely worded. 

13. The key words of Art. 39 (b) are 
‘the material resources of the commu- 
nity’. Shri Bhandare submitted firstly 
that ‘material resources’ would mean the 
natural resources or the raw-materials as 
distinguished from plant and machinery. 
He said, for instance, the mineral silli- 
manite was a material resource but the 
Refractory Plant was not. We think, the 
wide language of Art. 39 (b) cannot be 
so restricted. To us, resources may in- 
clude material resources or human re- 
sources, the contrast being ‘between mat- 
ter and man. In economics, land and 
capital are the material and labour and 
management are the human factors of 
production. Economie activity is use of 
resources — whether natural or acquired, 
i. e., land or capital — both being re- 
sources, There is no reason why the ma- 
terial resources should include only the 
minerals ‘but not the capital equipment 
by which raw-materials are turned into 
industrial products or even the industrial 
products themselves particularly if they 
are capital goods. In this connection. we 
may refer to an encyclopedia called ‘The 
Wealth of India’ published by the Publi- 
cations and Information Directorate of 
the Council of Scientific and Industrial 
Research. It runs into twenty volumes. 
The first eleven volumes deal with indus- 
trial products. The words ‘material re< 
sources’ in our view have the same 
meaning as the word ‘wealth’ in this con- 


text. They both denote the total non- 
human resources or the wealth of the 
country. On this view, the Refractory 


Plant would be included in the phrase 
‘material resources’, 
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14. Shri Bhandare then submitted 
that it is only the material resources ‘of 
the community’. that is to say, belonging 
to the community as a whole whieh 
would be covered by Art. 39 (b) He 
argued that the property of an individual 
cannot be nationalised thereunder. In 
this connection, he said that the Refrac- 
tory Plant is owned by thousands of 
shareholders. Their properties could not 
be acquired to implement the policy of 
Art. 39 (b). This argument ignores that 
nationalisation is included in the basic 
objects of Art. 39 (b). If the material re- 
sources are already vested in the com- 
munity, then it would be unnecessary to 
make a law to distribute the ownership 
and control of such resources to subserve 
the common good. What is vested in the 
community as a whole is already avail- 
able to subserve the common good of the 
people as a whole. It is only because the 
resources are not vested in the commu- 
nity as a whole but are held by certain 
individuals that they have to be acquir- 
ed by the community so as to subserve 
the common good. It is, therefore, essen- 
tially the material resources which are 
owned and controlled by the individuals 
as contrasted with the community which 
have to be so distributed as to subserve 
the common good. 


15. Shri Bhandare then said that the 
word ‘distributed’ is not applicable to 
the vesting of the material resources in 
the community by making a law to ac- 
quire the property of individuals, In our 
view, the distribution here does not mean 
partitioning the property into various 
shares. What it means is that instead of 
being held by a company or a few indi- 
viduals it should be held by the people 
as a whole so that the ownership and 
control is not held by a few but is held 
by the community as a whole. The dis- 
tribution of the resources would then be 
more broadly based. In short, the vesting 
of such resources in the community leads 
to more economic equality because the 
resources would then be controlled and 
owned by the State or the community on 
behalf of the people as a whole rather 
than by some individuals. This use of the 
word ‘distribution’ recalls the concept of 
‘distributive justice’ first propounded by 
Aristotle, There cannot be any doubt 
that, according to Art. 39 (b). common 
good would be better served when the 
resources are owned and/or controlled by 
the community rather than when they 
are owned and controlled by a few indi- 
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viduals. This is more so when the 
management of these resources was re- 
garded as bad by the Central Govern- 


ment, It may be recalled that the mana- 
gement of the petitioner-company was 
taken over by the Central Government 
under 8. 18AA of the Industries (Deve- 
lopment and Regulation) Act. A transfer 
of the resources from the ownership and 
control of persons whose management 
thereof was regarded as bad to the State 
would be strictly within the policy of 
Art. 39 (b). Since the object of the im- 
pugned legislation has a nexus to the 
policy underlying Art. 39 (b), the im- 
pugned legislation is protected by Arti- 
{ele 31C from attack on the ground that 
it violates Art. 31 (2). The declaration 


made in S. 30 of the legislation, there- 
fore, rings true. 
16. For the above reasons, the writ 


petition is dismissed with no order as to 
costs. 
Petition dismissed. 
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M/s. Lachhmandas Biharilal, Appellant 
v. Bhagwan Dass and others, Respon- 
dents. 


F. A. O. No. 89 of 1970, D/- 14-10-1978. 


(A) Trade and Merchandise Marks Act 
(1958), S. 56 — Application for removal 
of trade mark — Affidavit filed in evi- 
dence cannot be allowed to be withdrawn 
by parties without leave of the Court 
granted on adequate grounds, - (Para 5) 


(B) Trade and Merchandise Marks Act 
(1858), S. 46 — Intention to use trade 
mark — Depends on facts of each case — 
Use of the mark with alteration does not 
infer intention not to use the registered 
trade mark. 


Whether or not a party had a bona fide 
intention never to use the trade mark as 
registered must be established as a fact 
on the material placed on the record, It 
is not possible to infer it as a matter of 
law merely from the use of the register- 
ed trade mark by the party with an alte- 
ration in ‘breach of the conditions of regis- 
tration, If a condition of the registration 
is broken, it may be open to the Assis- 
tant Registrar to remove the mark for 
this or any other reason. but not on the 
ground that the party never had the in- 
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tention to use the registered trade mark. 
(Para 8) 

(C) Trade and Merchandise Marks Act 
(1958), Ss. 46, 56 — Scope — Grounds 
under S. 46 not necessary to exercise 
power of removal under S. 56 — Each 
is independent and self-contained pro- 
vision though some grounds may over- 
lap. 

Section 46 is (subject to 5. 47) an in- 
dependent provision which furnishes the 
grounds for removal of the trade 
mark from the register. In an ap- 
plication filed under S. 56 of the Act, it 
is not always necessary to establish the 
ingredients of either cl. (a) or (b) of 
S. 46, although some of the grounds may 
partly overlap. Section 56 (1) of the Act 
is clear and self-contained and lays down 
that the High Court or the Registrar is 
entitled to order the cancellation or va- 
riation of the registration of the trade 
mark on the ground of any contravention 
or failure to observe a condition entered 
on the register in relation thereto. 

(Para 9) 


On a plain construction of S. 56 of the 
Act, it follows that if a proprietor of a 
registered trade mark substantially con- 
travenes or fails to observe any condi- 
tion of the registration imposed upon 
him, then the Tribunal is authorised to 
order the cancellation or variation in its 
discretion on this ground simpliciter, 
whether or not the grounds mentioned in 
S. 46 are established and for that matter 
whether or not the impugned trade mark 
infringes §. 11 of the Act. That may or 
may not be a ground for action for re- 
moval. but the power to remove under 
S. 56 (1) is independent of Ss. 11 and 46 
of the Act. It inheres in the language of 
S. 56 and merely because the party has 
contravened the conditions either by 
any act or omission, the Tribunal has 
been enabled to cancel the registration. 


(Para 11) 
Section 46 of the Act itself contains 
self-sufficient provisions for removal 


from the register or for variation on the 
grounds of non-user, and the High Court 
and the Registrar are empowered by the 


language of the section to order taking 
of the registered trade mark from the 
register on an application made in the 


prescribed manner. There is nothing in 
the language of S. 56 of the Act to at- 
tract the construction that the exercise 
of power under S. 56 is dependent on the 
establishment of ingredients of S. 46. 

i (Para 12) 
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Anoop Singh, for Appellant; N., K. 


Anand, for Respondents, 


JUDGMENT:— This first appeal has 
been filed under S, 109 (6) of the Trade & 
Merchandise Marks Act, 43 of 1958 (here- 
inafter referred tg as the Act). It is di- 
rected against the order of the Assistant 
Registrar, dated 25th April 1970, by 
which he has refused the application of 
the appellants to remove the mark of the 
contesting respondents 1 to 3 (herein- 
after referred to as the respondents). from 
the register of trade marks. 


2 The facts of the case are that the 
appellants filed an application under 
S, 56 of the Act to rectify the register by 
removal of the entry No. 183344 of the 
impugned trade mark of the respondents. 
The allegations made by the appellants 
were that they were the registered pro- 
prietors of trade mark No, 141860 having 
the leading feature. of the device of a 
train and the words “ROYAL FRONTIER 
MAIL SNUFF” in class 34 and that the 
respondents had contravened the condi- 
tions of the registration of their own 
mark, which they had altered by adding 
a device of a train and had thereby com- 
mitted infringement of the appellants’ 
registered trade mark. It was further al- 
leged that the respondents had obtained 
their registration by fraud and they had 
no bong fide intention to. use the mark 
as registered in relation to their goods 
and had not used the same up to the 
roonth before the date of the application. 
Notice of this application was issued ta 
the respondents, who contested the same 
and statements and counter-statements 
were filed. However, at the hearing the 
respondents did not appear and the Assis~<« 
tant Registrar closed their case, He, how~ 
ever, came to the conclusion that in an 
applicaticn for rectification the onus lay 
on the applicants to establish a case for 
removal of the mark from the register as 
is clear from S, 31 (1) of the Act which 
provides that registration of a trade 
mark is prima facie evidence of the vali- 
dity thereof and that under S, 56 (2) of 
the Act the Tribunal has a discretion 
either to remove or not to remove a 
mark from the Register, He further held 
that the appellants before me were ag- 
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grieved persons, since they were from the 
same trade and from the same place. On 
the merits of the case, the Assistant Re- 
gistrar came to the conclusion that the 
appellants had failed to prove that the 
respondents had not been using the re- 
gistered mark or haa obtained the regis- 
tration by fraud. He repelled the conten- 
tions of the appellants that the respon- 
dents had no intention tọ use the mark 
and that its use did, in the opinion of the 
Assistant Registrar, not amount to in- 
fringement of the appellants trade mark. 
As a result, he dismissed the application 
with costs, 

3. Feeling aggrieved, the appellants 
have assailed the said order in this appeal 
and their counsel, Mr, Anoop Singh, has 
contended: (1) The Assistant Registrar 
below has erred in not relying on the 
affidavit of Jaswant Singh; (2) He has 
erred in correctly appreciating and ap- 
plying the rule of law laid down in 
Toofan Mail’s case; (3) The respondents 
were not using the trade mark as regis- 
tered, but the one which had been sub- 
stantially altered and its use was con- 
trary to the imposed conditions; and (4) 
The impugned trade mark had not been 
registered with the bona fide intention 
to use and was, therefore, liable to re- 
moval, I have heard Mr. Anoop Singh in 
suppor, of the appeal and Mr, N, K. 
S for the respondents at some len- 
gth. 

4. In my opinion, the Assistant Regis- 
trar was correct in his finding that the 
appellants are really the aggrieved per- 
sons and that onus in an application for 
rectification rests on fhe applicants to 
establish the grounds on which the re- 
ctification must be ordered, 

5. The Assistant Registrar has, how- 
ever, fallen into an error in not accepting 
the affidavit of Jaswant Singh, The rea- 
son he has advanced is that after having 
filed the affidavit, he, at a later stage 
withdrew the previous affidavit and so 
the Assistant Registrar has rejected the 
affidavit, In my opinion, once evidence 
has been produced on the file, it is not 
open to any party to withdraw the same 
without leave of the court granted on 
adequate grounds, The original affidavit 
had been filed by the party as evidence 
of truth, So far as the subsequent letter 
withdrawing the same is concerned, nei- 
ther the party nor the deponent took 
the responsibility for the same and mere 
receipt of communication in the office of 
the Registrar purporting to be from the 
deponent, though attested by a Notary 
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Public, withdrawing the affidavit cannot 
be acted upon, In such a case, the Assis- 
tant Registrar must insist upon the par- 
ties to show cause for withdrawal of the 
affidavit and if the parties dg not take the 
responsibility, then the deponent must ap- 
pear before Registrar and satisfy him 
with sufficient grounds for withdrawal of 
the previous affidavit, eg, if the previ- 
ous affidavit had nogę been sworn by him 
or had been obtained by fraud or coer- 
cion or any other sufficient ground then 
the Registrar may decide as to whether 
he would accept the withdrawal or would 
refuse leave for its withdrawal and would 
act on the first affidavit. The only effect 
of a subsequent affidavit of withdrawal 
if genuine would be that there may be 
two conflicting affidavits on the file and 
this will have an important bearing on 
the reliability of the affidavit, but with- 
drawal of an affidavit simpliciter by 
subsequent affidavit much less by a letter 
fs not a procedure known fo judicial or 
quasi-judicial proceedings. Should this 
withdrawal be permitted, the matter may 
become endless as the Registrar may be 
faced with a number of conflicting affi- 
davits or withdrawals or withdrawal of 
withdrawals, as the parties may succeed 
in procuring and filing. It is, therefore, 
clear that once an affidavit has been 
filed, it can ordinarily not be withdrawn 
unless and until the Registrar is satisfied 
that the previous one had been filed 
under circumstances that would make its 
filing invalid, The reason advanced by 
the Assistant Registrar for rejecting the 
affidavit of Jaswant Singh is legally not 
correct, But no opinion is expressed on 
the merits of the case and it would be 
open to the Assistant Registrar to deal 
with the said affidavit in such manner 
according to law as he thinks fit. 

6. ‘Toofan Mail’s’ case was the subject 
matter of Civil Original 16-D of 1959 
(Lachhman Dass, ete. v. Behari Lal, etc.), 
decided by D. Falshaw, J. on 11-12-1959 
(Punj). Letters Patent Appeal against the 
same was L.P.A. 69-D of 1959, and was 
decided by Bishan Narain and I, D. 
Dua, JJ, by order dated 13-9-1960 (Punj). 
The appellants before me were the peti- 
tioners in the original petition in the 
High Court and they applied under Sec- 
tions 45 and 37 of the Trade Marks Act, 
5 of 1940 (the predecessor of the present 
Act) for cancellation’ of the trade mark 
of Chanan Ram Behari Lal. The facts 
were that the appellants, whg. were pro- 
prietors of the trade mark ‘Royal Fron- 
tier Mail Snuff registered under 
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No, 141860 on 4-1-1950, felt aggrie- 
ved by the registered trade mark of the 
opposite party in thay case. The impugn- 
ed trade mark consisted of a blank 
rectangle about 3” x 2” surrounded by a 
sort of frame, I; was contended that the 
respondents did not get the trade mark 
registered with the. bona fide intention of 
using it and had not in fact ever used 
their registered trade mark, though they 
had been fraudulently using the word 
‘Registered’ on the trade mark they had 
been using which included the picture of 
the train, The use of the device of the 
train in the mark was contrary to the 
registered mark. It was consequently con- 
tended that the use of the trade mark 
with the device of a train and calling it 
registered trade mark showed that the 
party had never a kona fide intention to 
use their trade mark as registered with 
a blank panel without any device, The 
learned single Judge held that the party 
had not used the registered trade mark 
for more than five years and so ordered 
its removal from the register. An impor- 
tant feature of the case, as noticed in the 
judgment of the single Judge, is this: In 
the course of the brief cross-examination 
of the respondent, he virtually gave his 
whole case away. He was shown a cer- 
tified copy of his registered trade mark 
and he said: ‘One of our registered trade 
mark is Ex, P2, When [I registered the 
trade mark it was not my intention to 
have the central place blank but 
to put in the picture of a train, We have 
never used the trade-mark as it is in Ex. 
P2 with the space blank’, On this admission 
the court came to the conclusion that the 
trade mark was liable to cancellation on 
both the grounds (a) and (b) of sub- 
s. (1) of S. 37 since the trade mark was re- 
gistered without any bona fide ‘intention 
of using it in that form and in fact it had 
not been used for more than five years 
before the application was filed. 

7. Thedecision of Falshaw J. was sub- 
ject matter of the Letters Patent Appeal 
The Division Bench on appeal found thai 
the addition of the train with 2 down 
signal substantially affected its identity 
and the distinguishing feature of the 
mark as used was the train and not the 
writing around it and so the addition in 
the registered trade mark was held to 
substantially affect its identity. The 
Court observed that in this view of the 
matter, admittedly the trade mark as 
registered had never been used by the 
appellant-firm; the trade mark was re- 
gistered in June, 1949 and the appellant- 
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firm had not been using it for ten years; 
and it was clear from the written state- 
ment of the appellant firm that it has 
neither used nor intended to use the 
trade mark as registered and that it has 
yeen using before and after its registra- 
ition with a railway train and the “down 
signal.” Consequently, they had never 
ntended to use the trade mark as regis- 
‘ered. With these observations, the ap- 
geal was dismissed, 


8. In my opinion, this authority turns 
yn its own facts, Whether or not a party 
iad a bona fide intention never to use 
he trade mark as registered must be 
stablished as a fact on the material pla- 
sed on the record, It is not possible to 
nfer it as a matter of law merely from 
he use of the registered trade mark by 
he party with an alteration in breach of 
he conditions of registration. If a condi- 
ion of the registration is broken, it may 
xe open to the Assistant Registrar to re- 
nove the mark for this or any other rea- 
on, but not on the ground that the party 
lever had the intention to use the regis- 
ered trade mark, The Assistant Regis- 
rar in the impugned order noticed the 
bove authority to decide the case in 
and on its own facts and has not com- 
nitted any error of law in appreciating 
he Toofan Mail’s case. But, since this 
ase is not reported, I have extracted its 
ubstance and stated its ratio by perusal 
f the original records of the Court. 

9. This takes us to the consideration of 
he remaining contentions of Mr. Anoop 
tingh, Section 56 of the Act reads as fol- 
ows: 

“(1) On application made in the pres- 
ribed manner to a High Court or to the 
legistrar by any person aggrieved, the 
bunal may make such order as it may 
aink fit for cancelling or varying the 
egistration of a trade mark on the 
round of any contravention, or failure to 
bserve a condition entered on the regis- 
ər in relation thereto. 

(2) Any person aggrieved by the ab- 
ance or omission from the register of 
ny entry, or by any entry made in the 
agister without sufficient cause, or by 
ny entry wrongly remaining on the regis- 
ar, or by any error or defect in any entry 
1 the register, may apply in the pres- 
ribed manner to a High Court or to the 
tegistrar, and the tribunal may make 
uch order for making, expunging or 
arying the entry as it may think fit, 

(3) The Tribunal may in any proceed- 
ig under this section decide any ques- 
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tion that may be necessary or expedient 
to decide in connection with the rectifi- 
cation of the register. 

(4) The Tribunal, of its own motion, 
may, after giving notice in the prescribed 
manner to the parties concerned and 
after giving them an opportunity of be- 
ing heard, make any order referred to in 
sub-s, (1) or sub-s, (2), 

(5) Any order of the High Court recti- 
fying the register shall direct that notice 
of the rectification shall be served upon 
the Registrar in the prescribed manner 
who shall upon rcceipt of such notice 
rectify the register accordingly. 


(6) The power to rectify the register 
conferred by this section shall include 
the power to remove a trade mark regis- 
tered in Part A of the register to Part B 
of the register.” 

Section 46 (1) reads as follows: 

“Subject to the provisions of S. 47, a re- 
gistered trade mark may be taken off the 
register in respect of any of the goods 
in respect of which it is registered gn ap- 
plication made in the prescribed manner 
to a High Court or to the Registrar by 
any person aggrieved on the ground 
either — 

(a) that the trade mark was registered 
without any bona fide intention on the 
part of the applicant for registration that 
it should be used in relation to those 
goods by him or, in a case to which the 
provisions of S. 45 apply, by the company 
concerned, and that there has, in fact, 
been no bona fide use of the trade mark 
in relation to those goods by any pro- 
prietor thereof for the time being up to 
a date one month before the date of the 
application; or 

(b) that up to a date one month before 
the date of the application, a continuous 
period of five years or longer had elap- 
sed during which there was ng bona 
fide use thereof in relation to those goods 
by any proprietor thereof for the time 
being: 

Provided that, except where the appli- 
cant has been permitted under sub-s. (3) 
of Section 12 to register an identical 
or nearly resembling trade mark in 
respect of the goods in question or 
where the tribunal is of opinion that 
he might properly be permitted so to re- 
gister such a trade mark the tribunal 
may refuse an application under cl. (a) 
or cl. (b) in relation to any goods, if it 
is shown that there has been, before the 
relevant date or during the relevant 
period, as the case may be, bona fide 
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use of the trade mark by any proprietor 
thereof for the time being in relation to 
goods in respect of which the trade mark 
is registered,” ; 


The arguments addressed at the bar seek 
to make out a point that in order to at- 
tract the removal of the Trade Mark 
under S, 56 (1), the. applicant must satis- 
fy the grounds mentioned in Cls, (a) and 
(b) of S. 46 (1) of the Act and the ap- 
pellants before me have attempted to 
bring their case within Cls, (a) and (b) 
of S. 46 (1). In my opinion, there is a 
fallacy in the submission, Section 46 is 
(subject to S. 47) an independent provi- 
sion which furnishes the grounds for re- 
moval of the trade mark from the regis- 
ter, In an application filed under S, 56 of 
the Act, it is not always necessary to 
establish the ingredients of either cl. (a) 
or (b) of S, 46, although some of the 
grounds may partly overlap. Section 56 
(1) of the Act is clear and self-contained 
and lays down that the High Court or 
the Registrar is entitled to order the 
cancellation or variation of the regis- 
tration of the trade mark on the ground 
of any contravention or failure to ob- 
serve a condition entered on the register 
in relation thereto, 


10. In Nokes v. Dencaster Amalgama- 
ted Collieries Limited, (1940) A.C. 1014 
at 1022, it was held that the principles of 
construction which apply in interpreting 
a section were. well established; the gol- 
den rule is that the words of statute must 
prima facie be given their ordinary mean- 
ing... and judges were not called up- 
on to apply their opinions of sound policy 
so as to modify the plain meaning of 
statutory words, Similarly, the Supreme 
Court in Sales-Tax Officer, Banaras v. 
Kanhaiya Lal Mukund Lal Saraf, AIR 
1959 SC 135, observed in paragraph 
16 that if the terms were plain and un- 
ambiguous, resort could not be had to 
the position in law as it obtained in En- 
gland or in other countries and it was 
the clear duty of the courts to construe 
the plain terms of the statute and give 
them their legal effect. It was further 
observed in paragraph 21 that to ascer- 
tain the true meaning and intent of the 
provisions we have got to turn to the 
very terms of the statute itself, divorced 
from all considerations as to what was 
the state of the previous law or the law 
in England or elsewhere at the time 
when the statute was enacted. To do 
otherwise would be to make the law, not 
to interpret it. 


A.I. R. 


11. Consequently, I am of the view 
that the plain words of our statute must 
be construed and given their full legal 
effect and it is not necessary for me to 
dwell on the state of law prevailing in 
the U. K, & the decisions available there. 
On a plain construction of S, 56 of the} 
Act, it, therefore, follows that if a pro- 
prietor of a registered trade mark sub- 
stantially contravenes or fails to observe 
any condition of the registration imposed 
upon him, then the Tribunal is authorised 
to order the cancellation or variation in 
its discretion on this ground simpliciter, 
whether, or not the grounds mentioned in 
S. 46 are established and for that matter 
whether or not the impugned trade mark 
infringes S, 11 of the Act, That may or 
may not be a ground for action for re- 
moval, but the power to remove under 
8. 56 (1) is independent of Ss, 11 and 46 
of the Act, It inheres in the language of 
S. 56 and merely because the party has 
contravened the conditions either by any 
act or omission, the Tribunal has been 
enabled to cancel the registration, There 
is a valid reason for the same, Whenever 
registration is granted subject to some 
conditions, it is expected that the party 
will faithfully observe the conditions. If 
it fails to do so, the Registrar is enabled 
to enforce the condition by ordering can- 
cellation of the registration; whether or 
not the contravention of the condition 
imposed by the Registrar at the time of 
registration infringes the rights of some 
other party or not, This is also evident 
from the provisions of S. 56 (4), which 


entitles the Tribunal to act suo motu. 


12. However, I do not wish to suggest 
that the Registrar or High Court for 
that matter, is bound to order cancella- 
tion or variation for every contravention 
of the conditions, but the matter rests in 
the discretion of the Tribunal to be exer- 
cised according to well established prin- 
ciples of law, as is manifest from the 
expression ‘such order as it may think 
fit. In my opinion, the parties have, 
therefore misdirected themselves with 
regard to the scope of S, 56, Even at the 
risk of repetition, it may be emphasised 
that where the contravention of a condi- 
tion also involves infringement of clauses 
(a) and (b) of S. 46 (1) or S. 11 or any 
other provision of law, that may afford a 
substantially good ground for the Regis- 
trar to cancel the registration. But to 
order cancellation or variation, the Re~ 
gistrar has ample power under S, 56 (1) 
and the exercisé of this power is not 
dependent upon the finding of infraction 
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of any other provision of law, like S, 46 
or S, 14 of the Act or the rights of any 
other party, Again S. 46 of the Act it- 
self contains self-sufficient provisions for 
removal from the register or for varia- 
tion on the grounds of non-user, and the 
High Court and the Registrar are em- 
powered by the language of the section 
to order taking of the registered trade 
mark from the register on an application 
made in the prescribed manner, There is 
nothing in the language of S. 56 of the 
Act to attract the construction that the 
exercise of power under S, 56 is depen- 
dent on the establishment of ingredients 
of 5. 46. 

13. In view of the rule of law laid 
down above, it will be for the Registrar 
to determine as to whether the respon- 
dents have committed any substantial 
breach of the conditions of registration of 
their trade mark and if so what orders 
should be passed by him under S, 56 of 
the Act, The counsel for the appellants 
also requests me to leave the question 
open as to whether the act of the respond- 
ents renders them liable to removal of the 
trade mark under S., 46 of the Act. I agree 
that the request is reasonable, In this 
view of the matter, I do not propose to 
discuss the various authorities cited by 
the counsel for the parties to show whe- 
ther or not the act of the respondents 
rendered them liable to removal under 
S. 46 of the Act. No opinion is expressed 
on the merits of the case either, as to 
whether the respondents have or have 
not used the impugned mark in breach of 
the conditions, 
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14. As a result, the appeal is allowed, 
The impugned order of the Assistant Re- 
gistrar is set aside and the case is re~ 
manded to him for fresh decision accord- 
ing to law, after affording both the par- 
ties another opportunity to produce such 
evidence as they may produce in accord- 
ance with law. The costs of this appeal 
will abide by the result of the applica- 
tion. 

Appeal allowed. 
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M?s. Rawla Construction Co., Petitioner 
v. Union of India and another, Respon- 
dents, 


Suit No. 360-A of 1976, D/- 13-8-1976, 
LT/AU/E490/76/RNA/KSB 
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Arbitration Act (1940), Sections 20, 41, 
Sch, H Cl. 4 — Building contract with 
Government Contractor furnishing 
Bank Guarantee bond payable on demand 
upto 4 lakhs of rupees i» respect of 
monies received as advance for the full 
value of the work done from time to 
time — Arbitrttion clause in contract for 
reference of disputes to arbitration — 
Application for reference under S, 20 of 
the Act admitted — Injunction restrain- 
ing the Government from encashing the 
bend pending reference if and when can 
be granted. 


Under the conditions of a building con- 
tract with the Government, the contrac- 
tor was entitled to running payments upto 
a certain percentage of the value of the 
work executed from time to time, the 
balance to be retained by the Govern- 
ment as a reserve until completion of the 
work and final settlement of accounts. 
It was also provided in the contract that 
the contractor may be paid advance upte 
the full value of' the work executed on his 
furnishing bank guarantee upto 4 lakhs of 
rupees, There. was also a clause in the con- 
tract for arbitration in case of disputes. 
The Bank guarantee bond for payment of 
4 lakhs on demand was given. 


The work was completed and a final bill 
was prepared by the Government and was 
signed by the contractor under protest 
in view of disputes as to the amount due 
to the contractor. The contractor applied 
for filing the agreement in Court under 
S, 20 of the Arbitration Act and applied 
for a temporary injunction under S, 41 
and Sch. II Cl. 4 of the Act restraining 
the Government from recovering the 
amount of the guarantee bond from the 
Bank pending the reference to arbitra- 
tion, The agreement was filed by consent 
of parties and reference to arbitration 
directed, On the question whether a 
temporary injunction can be granted 
restraining the Government from en- 
cashing the guarantee bond pending the 
reference to arbitration: 


Held: in such cases normally the Court 
should refrain from interfering with the 
rights which flow from the bank guaran- 
tees, The Court’s jurisdiction to grant in- 
junctions is wide, but i would be wrong 
to interfere normally with the established 
commercial practice, 


But where the demand by the Govern- 
ment did not fall within the scope of 
el, 2 of the Guarantee bond, a temporary 
injunction was granted restraining the 
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Government from cashing the bond pend- 
ing the reference to arbitration, 
{Paras 9, 10, 11) 
Cases Referred : Chronological Paras 
AIR 1970 SC 891 8 
Daljit Singh. for Petitioner. Harish 
Chandra, for Respondents, 

ORDER :— The petitioner 
into a contract with the 
India for the construction 
‘accommodation for certain units at 
Meerut being agreement No, CENZ/ 
MRT/£/34 of 1971-72 (hereinafter re- 
ferred to as Contract agreement). The 
contract agreement was subject to Gene- 
ral Conditions of Contracts as contained 
in LA.F.W, 2249. Under Clause 64 of the 
said General Conditions of Contracts, the 
petitioner/contractor was entitled to run- 
ning payments at intervals of not less 
than one month, Such running payments 
were to be made-up tothe extent of 90% 
of the value of work executed and the 
remaining 10% could be retained by the 
Union of India as a reserve in case of works 
not exceeding Rs.5 Lacs; 71/2% on the 
next Rs, 5 Lacs and 5% on the balance 
after the first Rs. 10 Lacs. In one of the 
provisos to said clause 64 it was provi- 
ded that the contractor may-be paid ad- 
vance on account to the full value of 
work executed on the site on his furnish- 
ing Guarantee bond(s) from a Scheduled 
Bank for the amount of the retention 
money which should otherwise be re- 
coverable from him under the contract, 
that the said bond shall be executed for 
a period and on a form as directed by 
the Accepting Officer and that the Con- 
tractor shall further arrange to extend 
the period of the Guarantee bond or 
shall furnish fresh Guarantee bond(s) of 
equal value so as to cover the period till 
after payment of the final bill. The peti- 
tioner in pursuance of the said cl, 64 was 
asked to furnish a guarantee bond in the 
sum of Rs. 4 Lacs only in lieu of the 
reserve of the retention money applicable 
to the contract, The petitioner furnished 
the guarantee bond of National and 
Grindlays Bank Ltd. and a copy of the 
same has been placed on the record, as 
Annexure P-1 to the petition. The guar- 
antee bond was renewed from time to 
time and finally extended upto 30-4- 
1976. 

2. The petitioner completed the entire 
work on July 14, 1975. The final bill was 
prepared by the respondents but the peti- 
tioner signed the bill only on October 10, 
1975 and that also under protest. The 
final payment was made to the petitioner 


entered 
Union of 
of residential 
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on April 1, 1976. In the meantime the 
petitioner raised certain claims/disputes 
in his letter dated March 12, 1976, copy 
Annexpure P-6 to the petition alleging 
that the disputes have arisen under tha 
contract and requested the Engineer-in=- 
Chief to appoint an arbitrator for adjudi- 
cation of those disputes/claims in accord- 
ance with the agreement. The Engineer- 
in-Chief has not so far appointed any arbi- 
trator. 

3. On April 22, 1976, the Chief En- 
gineer addressed a letter to the Grindlays 
Bank Limited pointing out that the bank 
guarantee bond bearing No, .1204/75/16 
dated February 27, 1975 for Rs, 4 Lacs 
was executed by the bank in favour of 
M/s, Rawla Construction Company and 
since certain recoveries against the con- 
tractor have arisen, called upon the said 
bank to afford credit of Rs. 4 Lacs to the 
revenue deposit of GE (East) Meerut in 
terms of para 2 of the Bank Guarantee 
Bond. A copy of this letter was endorsed 
to the petitioner. It is at that stage that 
the petitioner filed the present applica- 
tion under Section 20 of the Arbitration 
Act, 1940 praying to the Court that the 
arbitration agreement as contained in 
clause 70 of the General Conditions 
of Contracts attached to the con- 
tract agreement between the par- 
ties be filed in the Court and an 
order of reference in accordance with 
said Cl, 70 be made for adjudication of 
the disputes thathave beenraised by the 
petitioner, This is registered as Suit No. 
300-A of 1976. Along with the petition 
under S, 20 of the said Act, the petitioner 
also moved an application, being LA. 945 
of 1976, under S, 41 read with IInd 
Schedule of the said Act praying that 
the. Court may restrain the respondents 
from giving effect to their letter dated 
April 22, 1976 and from  encashing the 
guarantee bond. 

LA, 945 of 1976 came up for ex parte 
hearing before the Court on April 29, 
1976 when the Court issued notice to the 
respondents and further restrained the 
respondents from encashing the bank 
guarantee. After pleadings in the suit as 
well as the replies to the LA. were com- 
pleted by the parties, the matter is pla< 


` ced before the Court for hearing in the 


suit as well as in the LA. I have heard 
the learned counsel for the parties, 

4. The respondents have no objection 
in getting the disputes adjudicated by 
arbitration in terms of clause 70 of the 
General Conditions of Contracts. The said 
cl. 70 is quoted in para 10 of the peti« 
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tion and is admitted as correct. It contains 
the arbitration agreement between the 
parties providing for all disputes between 
the parties being referred to the sole 
arbitration of an Engineer Officer to be 
appointed by the authority mentioned in 
the tender documents, It is admitted by 
the parties that the authority mentioned 
in the tender documents is “Engineer-in~ 
Chief.’ Military Engineers Services, New 
Delhi. I, therefore, direct that the arbitra- 
tion agreement between the parties con- 
tained in Contract No. CENZ/MRT/E/34 
of 71-72 be filed in this Court within one 
month, The petitioner has mentioned the 
disputes/claims that had then arisen in 
the letter dated March 12, 1976, Mr. Dal- 
jit Singh states at the Bar that certain 
further disputes have arisen between the 
parties after 12-3-1976 and they should also 
be referred to arbitration, The Engineer- 
in-Chief should appoint an Engineer Of- 
ficer as an arbitrator within one month 
in accordance with said clause 70. The 
disputes raised by the petitioner in the 
letter dated March 12, 1976 shall stand 
referred to the appointed arbitrator. It 
will be open to the petitioner to raise 
further disputes/claims before the arbi- 
trator that have since arisen, It will also 
be open to the Union of India to raise 
counter-claims or disputes that have 


arisen upto date before the appointed 
arbitrator. 
5. Suit No. 300-A of 1976 is allowed 


leaving parties to bear their own costs. 


6. The next question for consideration 
is whether the ex parte injunction gran- 
ted on April 29, 1976 restraining the res- 
pondents from encashing the bank guar- 
antee should be made absolute or not 
and if so to what extent. The recitals in 
the bank guarantee clearly show that it 
was issued in consideration of the Presi- 
dent of India having agreed not to re- 
tain Rs, 4 lacs out of the reserve or the 
retention money as provided under the 
Terms & Conditions of the Contract Agree- 
ment, National & Grindlays Bank Lid, 
(now sueceeded by Grindlays Bank Lid.) 
undertook to pay to the Government an 
amount not exceeding Rs. 4 Lacs against 
any loss or damage caused to or suffered 
or would be caused to or suffered by the 
Government by reason of any breach by 
the petitioner of any of the terms of con- 
ditions contained in the contract agree~ 
ment, Clause 2 of the Guarantee Bond 
contains an undertaking of the bank to 
pay the amount due and payable under 
the guarantee without any demur, merely 
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on a demand from the Government stat- 
ing that the amount claimed is due by 
way of loss or damage caused to or 
would be caused to or suffered by the 
Government by reason of any breach by 
the petitioner of any of the terms or 
conditions contained in the said contract 
agreement or by reason of the petitioner’s 
failure to perform the said contract agree~ 
ment. It is further provided that any 
such demand on the bank shall be con- 
clusive as regards the amount due and 
payable by the bank under this guaran- 
tee but liability shall be restricted to an 
amount not exceeding Rs, 4 Lacs. 


7. The bank guarantee, therefore, con- 
stitutes an agreement between the bank 
and the Gevernment under which there 
is an absolute obligation of the bank to 
make the payment to the Government 
merely on a demand from the Govern- 
ment. The bank is prohibited under the 
guarantee from raising any objection. 
Any demand made on the bank in accord- 
ance with the eventualities mentioned in 
clause 2 is conclusive as regards the 
amount due and payable by the bank. 
There may be disputes between the peti- 
tioner and the Government about the 
amount claimed by way of loss or damage 
caused to or would be caused to or suf- 
fered by the Government by reason of 
any breach by the petitioner of any of 
the terms and conditions contained in 
the contract agreement or by reason of 
the petitioner’s failure to perform the 
said contract agreement but so far as the 
bank is concerned, it has to make pay- 
ment on-demand without any demur. 
The bank guarantee is a definite under- 
taking on the part of the bank and con- 
stitutes an engagement of the bank to 
pay to the Government merely on de- 
mand, The bank has assumed the liabi- 
lity and responsibility to satisfy directly 
the claim of the Government, ‘ Thus an 
independent contract has been created 
between the bank and the Government 
by reason of the bank undertaking to 
the Government in consideration of the 
Government having agreed not to retain 
Rs. 4 lacs out of the reserve or the re- 
tention money as provided under the said 
contract agreement, ta pay upto Rs, 4 
lacs without any demur merely on de- 
mand from the Government, Such bank 
guarantees have assumed great  signifi« 
cance in the present commercial system 
and in contracts between the Government 
and the contractors, An elaborate system 
has been built on the footing that the 
banks would always honour without. any 
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ebjection the obligation under the. guaran- 
tee and on that assurance the reserve or 
retention money is not retained by the 
Government, Such contracts have to be 
respected and not interfered with, 


8. In M/s, Tarapore and Co. Madras v. 
M/s. V/o Tractoroexport Moscow, AIR 
1970 SC 891 the obligations under the 
letter of credit came up for consideration 
before the Supreme Court. It was ob- 
served that opening of a confirmed let- 
ter of credit constitutes a bargain be- 
tween the banker and the vendor of the 
goods, which imposes upon the banker 
an absolute obligation to pay, irrespec- 
tive of any dispute there may be be- 
tween the parties as to whether the 
goods are upto contract or not, A ven- 
dor of goods selling against a confirmed 
letter of credit is selling under the as- 
surance that nothing will prevent him 
from receiving the price, If the buyer has 
an enforceable claim that adjustment 
must be made by way of refund by the 
seller and not by way of retention by 
the buyer. It was held: 


“The letter of credit is independent of 
and unqualified by the contract of sale 
or underlying transaction. The autonomy 
of an irrevocable letter of credit is en- 
titled to protection, As a rule Courts re- 
frain from interfering with that auto- 
nomy.” 

9. In the contract agreement the Gov- 
ernment had a right to retain certain 
percentage out of the bills submitted by 
the petitioner as reserve or retention 
money. The petitioner was paid on ac- 
count of the full value of the executed 
work on the site because he furnish- 
ed the guarantee bond from the 
bank to the extent of Rs, 4 lacs for the 
amount of the reserve or retention money 
which would have otherwise been re- 
covered from the petitioner under the 
contract, The Government would have 
retained the money if the bank guanan- 
tee had not been furnished by the peti- 
tioner. But with a view to facilitate the 
entering into of the contracts and the 
payment of the full value of the work 
executed, the Government adopted the 
alternative modeof securing that money 
by obtaining a bank guarantee. The 
undoubted value of such bank guaran- 
tees given on behalf of contractors in the 
contracts with the Government and/or 
public undertakings is becoming an in- 
creased practical advantage to the con- 
tractors, but at the same time securing 
the amount due and payable to the Gov- 


Rawla Construction Co. v. Union of India 


ALR. 


ernment and/or Public Undertakings, But 
this system of securing the reserve or 
retention money would break down com- 
pletely, if the Courts start issuing in- 
junctions which would result in freezing 
the amount due and payable under the 
bank guarantee. The bank guarantee is a 
well recognised and accepted mode of en- 
forcing the obligations arising out of the 
contract and has to be protected in the 
same manner as the irrevocable letter of 
credit was protected by the Supreme 
Court, In such cases the Courts should 
refrain from interfering with the rights 
which flow from the bank guarantees. 
The Court’s jurisdiction to grant injunc- 
tions is wide, but it would be wrong to 
interfere normally with the established 
commercial practice, 


10. However, on the facts of the case 
before me the position is slightly dif- 
ferent. In the reply it is stated that there 
was physical completion of the work and 
for this reason the final bill was also 
paid, that on post-payment audit and 
technical examination of the works and 
the final bill, some over-payments have 
been discovered in respect of works exe- 
cuted by the petitioner, and that as a 
result of this, the respondents have to 
make recoveries of about Rs. 3,00,000/- 
from the petitioner, Clause 67 of the 
General Conditions of Contracts reserves 
a right to the Government to carry out 
post-payment audit and technical exa- 
mination of the works and the final bill, 
including all supporting vouchers, ab- 
stracts ete, A right is further reserved with 
the Government to carry out checks and 
enforce the recovery when detected, not- 
withstanding the fact that the amount 
of the Final Bill may be included by one 
of the parties, as an item of dispute be- 
fore the arbitrator appointed under the 
Arbitration Clause of the contract and 
notwithstanding the fact that the amount 
of the bill figures in the arbitrator’s 
award, It further provides that if as a 
result of such audit and technical exa- 
mination any overpayment is discovered 
in respect of any work done by the con- 
tractor or alleged to have been done by 
him under the Contract it shall be re- 
covered by Government from the Con- 
tractor by any or all of the methods pre- 
scribed in the contract agreement. Thus it 
was open to the Government to carry out 
post-payment audit and technical exa- 
mination and if any overpayment is de- 
tected, it can be recovered from the peti- 


tioner under the contract agreement, 


1977 


11. In the reply there is a mere asser- 
tion that ‘As a result of this the respon- 
dent has to make recoveries of about 
Rs. 3 Lacs from the Petitioner’. No fur- 
ther details have been furnished either in 
the reply or in the affidavit in support 
thereof, The demand which has been 
Made against the Grindlays Bank Ltd. 
only contained this statement that ‘cer- 
tain recoveries against the above contract 
have arisen’, This is not within the scope 
of Cl. 2 of the Guarantee Bond, Had the 
Government made a demand stating that 
the amount claimed is due either by way 
of loss or damage caused to or would be 
caused to or suffered by the Government 
by reason of any breach by the petitioner 
of any of the terms or conditions contain- 
ed in the said contract agreement or by 
reason of the petitioner’s failure to per- 
form the contract agreement, then such 
demand would have been conclusive as 
regards the amount due and payable by 
the bank, otherwise not. Then the alleg- 
ed recoveries are of about Rs, 3 Lacs, 
but the Government has asked the Bank 
to deposit Rs. 4 Lacs, This demand, there- 
fore, could not be for the amount due 
and payable by the petitioner. In the 
absence of any demand having been in 
terms of Cl, 2 of the Guarantee Bond, 
the Guarantee Bond could not be en- 
forced. This is my, prima facie, opinion 
expressed on the application for the grant 
of the interim relief, Thus the respon- 
dents have no, prima facie, case in their 
favour calling upon the Grindlays Bank 
Ltd. to afford the credit of Rs. 4 lacs to 
the Revenue. But the bank guarantee has 
to be kept alive till the disputes are set- 
tled by the arbitrator, 


12. The result of the above discussion 
is that the ex parte injunction granted 
on April 29, 1976 is made absolute till 
the award is made by the arbitrator, Mr. 
Daljit Singh, however, points out that 
Cl. 3 of the Guarantee Bond provides 
that in the event of notice of demand be- 
ing served on the bank, the liability of 
the bank under the guarantee will con- 
tinue until terminated by operation of 
law. In my opinion, this is not sufficient 
and may create complications and dis- 
putes. The petitioner will keep the bank 
guarantee alive till the date of the 
award and 3 months thereafter by ob- 
taining extension of the bank guarantee 
from the Grindlays Bank Ltd. within a 
fortnight from today. The petitioner may 
extend the bank guarantee for a period of 
one year in the first instance, In the cir- 
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cumstances I leave the parties to bear 
their own costs, , 
Order accordingly. 
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T. V. R. TATACHARI C. J., 
T. P. S. CHAWLA AND AVADH 
BEHARI ROHATGI, JJ.* 

S. K. Gupta, Petitioner v. The Union of 
India and others, Respondents. 

Civil Writ Petn, No, 785 of 1972, D/- 
24-12-1976, 

(A) Precedents — Binding effect of 
decision — Supreme Court decision. 

The binding effect of a decision does 
not depend upon whether a particular 
argument was considered therein or not, 
provided that the point with reference 
to which an argument was subsequently 
advanced was actually decided. AIR 1963 
SC 151, Foll (Para 22) 

(B) Land Acquisition Act (1894), Sec- 
tions 4, 6 and 17 (4)—-Simultaneous noti- 
fications under — Validity — Declara- 
tion under S.6 is not invalid despite hav- 
ing been made and published at the same 
time as notification under S. 4. AIR 1963 
SC 151 and (1969) 2 SCR 60, Foll; AIR 
1954 Bom. 235; AIR 1957 Andh Pra 450; 
AIR 1961 Andh Pra 98; AIR 1957 Mys 12; 
AIR 1970 Punj & Har 29 and AIR 1968 
SC 615, Not followed in view of AIR 1963 
SC 151 and (1969) 2 SCR 60. (Para 22) 


(C) Land Acquisition Act (1894), S. 17 
(1) and (4) — Notification under S. 17 (4) 
dispensing with application of S, 5A — 


‘Urgency’ justifying resort to S, 17 (1) 
and (4) — Justiciability — Burden of 
proof. 

‘Urgency’ envisaged by sub-section (1) 


of S, 17 is subjective. An enhanced degree 
of subjectivity prevails under sub-s. (4), 
since it can only be resorted to if in the 
opinion of the appropriate Government 
the provisions of sub-s. (1) or sub-sec, (2) 
are applicable, But even though the power 
of the State Government has been formu- 
lated under S, 17 (4) in subjective terms 
the expression of opinion of the State 
challenged as ultra 
vires in a court of law if it could be 
shown that the State Government never 


*(Note: The judgments in the case are 
printed in the order in which they are 
given in the certified copy.—ED), 
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applied its mind to the matter or that 
the action of the State Government is 
mala fide, (Case law discussed.) 

(Para 42) 

In the instant case it was not recited in 
any of the notifications under Ss, 4,6 and 
17 (4) that there was ‘urgency’. If there 
had been such a recital, although it would 
net have been conclusive the burden of 
proving that it was wrong would have 
lain on the petitioner, The absence of a 
recital leaves the burden of proof on the 
Government but does not bar it from 
establishing aliunde that there was in 
fact, ‘urgency’, However it was held in 
the facts and circumstances of the case 
that there was no urgency and hence 
S. 17 (1) and (4) could not be resorted to. 

(Paras 44 & 51) 

(D) Land Acquisition Act (1894), S. 17 
(1) — Notification under mentioning S 17 
(1) — Further specification that the land 
is waste or arable not necessary, 

It is enough that S. 17 (1) is specifical- 
ly mentioned in the notification, The 
fact that it does not further specify whe- 
ther the land is waste or arable does not 
make it invalid. AIR 1966 Punj 59 (FB), 
Followed. (Case law discussed.) 


(Para 11) 

Cases Referred Chronological Paras 
AIR 1976 Bom 129 49 
AIR 1975 Kant 140 28, 43 
AIR 1974 SC 2249 41, 74 
ILR (1974) 2 Delhi 81 6 
AIR 1973 SC 1150 6 
1973 Lab IC 1299 : ILR (1973) 1 Delhi 
838 30 
AIR 1971 SC 1033 43, 79 
(1971) 73 Bom LR 872 44, 80 


(1971) 1 WLR 433 : (1971) 1 All ER 1049 

73 
AIR 1970 SC 1789 40 
AIR 1970 Cal 90 29, 44 
1970 Delhi LT 554 6 
AIR 1970 Guj 175 44 
AIR 1970 Punj & Har 1 (FB) 29, 43, 44 

0 


AIR 1970 Punj & Har 29 


AIR 1969 SC 707 89, 41, 72 
(1962) 2 SCR 60 22, 82 
AIR 1968 SC 615 11, 20 
AIR 1968 SC 870 7, 12, 44 
AIR 1968 Goa 91 9 
1968 AC 997 : 1968-2 WLR 924 61 
AIR 1967 SC 295 38, 39, 41, 65 
AIR 1967 SC 483 : 1967 Cri LJ 520 44 
AIR 1967 SC 1081 9, 42 
AIR 1967 Andh Pra 280 9, 28 
AIR 1966 Punj 59 (FB) 11 
AIR 1965 Bom 224 12 
AIR 1965 Ker 92 46 


A.L R. 
AIR 1965 Mad 328 49 
AIR 1964 Punj 477 44 
AIR 1963 SC 151 21, 82 
AIR 1963 Mys 255 10 


(1963) 2 All ER 66 : (1963) 2 WLR 935 37 
(1962) 1 QB 340 : (1961) 3 WLR 798 39 


AIR 1961 Andh Pra 98 184, 20 
AIR 1961 Bom 89 10 
1959 SCR 122 77 
AIR 1957 Andh Pra 450: 18-A 
AIR 1957 Mys 12 19 
AIR 1954 Bom 235 20 
1951 AC 66 : 66 TLR (Ft 2) 36, 39 
AIR 1945 PC 156 32, 44 


(1943) 3 All ER 338 : 1942 AC 206 33, 36, 
37, 39, 41, 75 
AIR 1937 PC 265 31 


Miss. C. M. Kohli, for Petitioner; V., P. 
Singh with U. S. Chaudhary, for Resvon- 
dents. 

T. P. S, CHAWLA, J.:— This petition 
under Art. 226 of the Constitution raises 
some frequently recurring questions under 
the Land Acquisition Act, 1894. It-concerns 
four plots of land in Tigri, a village near 
Delhi. The petitioner, Major S. K, Gupta, 
purchased these and other lands from the 
Delhi Sainik Co-operative House Building 
Society Limited. Title was conveyed to 
him by a sale deed executed on 29th Apr. 
1971. As the lands are neither contiguous 
nor part of the same field, they are des- 
cribed in the correspondence preceding 
the sale as ‘scattered land’, 

2 In Jan, 1972, Delhi Administration 
decided to acquire a large area of land in 
village Tigri, including the four plots 
owned by the petitioner. Three notifica- 
tions, all dated 28th Feb, 1972, were pub- 
lished in the Delhi Gazette of 16th Mar. 
1972. Their distinctive numbers are (iii), 
(iv) and (v) which are suffixed to the 
number of the file from which they 
emanate. The numerical order accords 
with the statutory legal sequence. 

3. Notification (iii) is a composite noti- 
fication issued under Ss, 4 and 17 (4) of 
the Land Acquisition Act. It intimates 
to ‘all whom it may concern’ that 
the land described therein ‘is likely to 
be acquired’ for a public purpose, name- 
ly, ‘the Planned Development of Delhi’. 
Certain officers are then authorised ‘with 
their servants and workmen to enter up- 
on and survey any land in the locality 
and do all other acts required or per- 
mitted’ by S. 4. The last paragraph of 
this notification is important, and it reads 
as follows: 

‘The Lt. Governor, being of the opinion 
that provisions of sub-s, (1) of S. 17 of 
the said Act are applicable to this land, is 
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further pleased under sub-sec, (4) of the 
said section, to. direct that the provisions 
of S. 5-A shall not apply.’ 

4. The declaration under S. 6 of the 
Act that the land ‘is needed for a publie 
purpose’ is made in notification (iv), and, 
further, the Collector is directed under 
S. 7 ‘to take order for the acquisition of 
the said land’, 

5. Finally, notification (v) which is of 
vital importance, states that: 

‘In exercise of the powers conferred by 
sub-s. (1) of S, 17 of the Land Acquisition 
Act, 1894, the Lt. Governor, Delhi, is 
pleased to direct the Land Acquisition 
Collector, Delhi to take possession of the 
land the specification of which is given 
in his notification No. F. 9 (67)/70-L, & 
B (iv) of even date on the expiration of 
15 days from the publication of the notice 
under sub-s, (i) of S. 9 of the said Act.’ 

6. At the preliminary hearing of the 
petition it was contended on the basis of 
Munshi Singh v. Union of India, AIR 
1973 SC 1150, that all these notifi- 
cations were invalid because the ‘Planned 
Development of Delhi” was too vague and 
indefinite a statement of the public pur- 
pose, especially as a copy of the Master 
Plan for Delhi had not been appended to 
the notification under S, 4. A Division 
Bench of this court had held earlier in 
Uttar Pradesh Samaj Co-operative House 
Building Society Ltd, New Delhi v. 
Union of India, 1970 Delhi LT 554, that 
the ‘Planned Development of Delhi’ was 
a sufficient narration of the publie pur- 
pose, Envisaging that this decision might 
possibly need reconsideration in the light 
of the later judgment of the Supreme 
Court, the admitting bench (of which 
Chief Justice S N. Andley and I were 
members) directed that the matter be 
heard by a Full Bench. Subsequently, in 
Raj Kumar v. Union of India, ILR 
(1974) 2 Delhi 81, a Division Bench 
of this court has carefully examin- 
ed the implications of Munshi Singh’s 
case and agaim affirmed that, in the con- 
text of the situation existing in Delhi, the 
‘Planned Development of Delhi’ is a suf- 
ficient indication of the public purpose. 
Presumably, it was. for this reason that, 
at the final hearing, no argument was 
addressed to. us. om this: point. 

7. It is pleaded in the petition that the 
notifications were not ‘issued and signed 
by the proper authority’. There is no 
further amplification of this plea. Consi- 
dering that there is a presumption under 
S. 114 of the Evidence Act, 1872 that 
‘official acts have been regularly perform- 
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ed’, a plea so meagre as this does not even 
force an answer: see Ishwarlal Girdharlal 
Joshi v. State of Gujarat, AIR 1968 SC 870. 
However, in the counter-affidavit sworn 
by the Deputy Secretary (Land and Build- 
ing), Delhi Administration, the allegation 
is denied. Copies of two notifications 
dated 19th Aug. 1954 and ist Nov. 1956, 
annexed to that affidavit, show that the 
President has ‘directed’ the Lieutenant- 
Governor under Art, 239 (1) of the Con- 
stitution to ‘exercise the powers and dis- 
charge the functions of the Central 
Government under the provisions of the 
Land Acquisition Act 1894 within the 
Union Territory of Delhi. In argument, 
counsel for the petitioner merely sub- 
mitted that the published versions of the 
netifications in the Delhi Gazette did not 
indicate who, if anyone, had signed them. 
From the official files produced before us 
it is clear that on 15th January, 1972 the 
Lieutenant-Governor ‘approved’ of the 
proposal to acquire the land, and the ori- 
ginal notifications were signed by Mr. 
R. N. Puri, Deputy Secretary (Land and 
Building), Delhi Administration on 28th 
Feb. 1972. For some reason which we do 
not know, the printer of the Delhi Ga- 
zette omitted the name and designation 
of the person who had signed the notifi- 
cations. But since the originals were duly 
signed, the omission by the printer is in- 
consequential. The validity of the notifi- 
cations cannot depend on the printer’s 
aberrations. 


8. A more substantial point canvassed 
was that sub-s. (1) of S. 17 of the Act 
could not be applied to the petitioner's 
lands as they were not ‘waste or arable’, 
Ifa case falls within that sub-section, pos- 
session of the land sought to be acquired 
can, aS a departure from the normal rule 
in 8. 16, be taken even before compensa- 
tion has been awarded by the Collector. 
It provides that: 

‘In cases of urgency, whenever the ap- 
propriate Government so directs, the Col- 
lector, though no such award has been 
made, may, on the expiration of fifteen 
days from the publication of the notice 
mentioned in S, 9, sub-s, (1), take posses- 
sion of any waste or arable land needed 
for public purposes or for a Company. 


Such land shall thereupon vest abso- 
lutely in the Government, free from all 
encumbrances,’ 


9. After the judgment of the Supreme 
Court in Raja Anand Brahma Shah v. 
State of Uttar Pradesh, AIR 1967 SC 
1081, it is indisputable that the sub-sec- 
tion can only be applied to land which 
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is ‘waste or arable’, and that this is a 
‘jurisdictional fact’ which it is competent 
for the High Court to review, In that case 
the Supreme Court said: ` 

‘In our opinion, the condition imposed 

by Section 17 (1) is a condition upon 
which the jurisdiction of the State Gov- 
ernment depends and it is obvious that 
by wrongly deciding the question as to 
the character of the land the State Gov- 
ernment cannot give itself jurisdiction to 
give a direction to the Collector to take 
possession of the land under S. 17 (1) of 
the Act, It is well established that where 
the jurisdiction of an administrative au- 
thority depends upon a preliminary find- 
ing of fact the High Court is entitled, in 
a proceeding of writ of certiorari to de- 
termine, upon its independent judgment, 
whether or not that finding of fact is 
correct.’ 
And, the notification under S, 17 (1) was 
quashed as the land was held to be 
‘forest’ land. This case was followed in 
Maria Silvia v, Union of India, AIR 1968 
Goa 91, and there are observations to the 
like effect in G. Ramalakshmamma v. 
Govt. of Andhra Pradesh, AIR 1967 Andh. 
Pra. 280. 

10. None of the notifications in the pre- 
sent case mentions that the land to which 
it pertains is waste or arable, All that is 
said in notification (iii) is that the Lieu- 
tenant-Governor is ‘of the opinion that 
provisions of sub-sec. (1) of S. 17 of the 
said Act are applicable to this land’. In 
Navnitlal Ranchhodlal v. State of Bom- 
bay, AIR 1961 Bom 89, and Thirumalaiah 
v. State of Mysore, AIR 1963 Mys 255, 
the relevant notifications recited that 
there was ‘urgency’ but made no refer- 
ence to the nature of the land, In both, 
the argument that this showed non-ap- 
plication of mind by the. Government to 
this aspect of the sub-section was regard- 
ed as forceful, though in neither was the 
decision rested solely on that ground, 

11. On the other hand, in Murarj Lal 
Gupta v. State of Punjab, AIR 1966 Punj 
59 (FB), a Full Bench has held, it is enough 
that S. 17 (1) is ‘specifically mentioned in 
the notification’, and the fact that it does 
‘not ‘further specify’ whether the land is 
jwaste or arable does not make it invalid. 
I think this is the better view. Support 
for it can be derived by analogy from 
Ganga Bishnu Swaika v, Calcutta Pinjra- 
pole Society, AIR 1968 SC 615, There, it 
was argued, that whereas under S, 6 of 
the Act the appropriate Government had 
to be ‘satisfied’ about the matter respect- 
ing which it made a ‘declaration’, the 
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impugned notification used, instead, the 
words ‘it appears’ and was, therefore, 
bad. The Supreme Court said ‘it is not 
necessary that satisfaction of the Govern- 
ment must ex facie appear in the declara- 
tion made under that section’, and the 
contention ‘that it is imperative that 
the satisfaction must be expressed in the 
declaration or that otherwise the notifi- 
cation would not be in accord with S., 6 
is not correct’. By parity of reasoning, J, 
would hold, it is not essential that the 
direction under S, 17 (1) should state that 
the land is waste or arable for the sub- 
section contains no such injunction, It fol- 
lows that when the question is agitated 
before a court, it is open to the Govern- 
ment to establish, despite the absence of 
a recital, that the land is of the kind 
within the sub-section. 


12. In the counter-affidavit filed on 
behalf of Delhi Administration it is main- 
tained that ‘the land in dispute was waste 
or arable land’, The incertitude of this 
affirmation was seized upon by counsel 
for the petitioner to urge that, since, 
even when the affidavit was filed the Ad- 
ministration was not definite whether the 
land was ‘waste’ or ‘arable’, a fortiori the 
matter had received no attention at all 
when the notifications were issued, At 
first blush the argument seemed unans- 
werable, Indeed, in Sadruddin Suleman v. 
J. H. Patwardhan, AIR 1965 Bom 224, an 
affidavit worded in precisely the same 
way was treated as ‘itself an important 
indication of the non-application of mind’ 
and ‘not indicative of any decision what- 
ever’, These observations remain intact 
although that case was overruled in 
Ishwarlal Girdharlal Joshi v. State of 
Gujarat, ATR 1968 SC 870, on the question 
whether ‘arable’ land would include land 
‘actually cultivated’. 

13. But in the present case there is an 
explanation given which is very plausi- 
ble, It will be remembered that the noti- 
fications cover not only the petitioner’s 
lands but a much larger area, Counsel 
for Delhi Administration said that 
some of the lands to which the 
notifications applied were ‘waste’ and 
others were ‘arable’, and that is 
why it was necessary to use both words 
in the counter-affidavit. He said the 
words ‘land in dispute’ used there- 
in were meant to refer to all the 
land which was the subject of the noti- 
fications, and it was intended to say that 
some of it was ‘waste’ and some ‘arable’, 
and not that the petitioner’s lands were 
either ‘waste or arable’, While accepting 
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that the grammatical construction of the 
sentence did give the latter impression, 
he submitted it was merely the result of 
defective expression. 


14. This submission is borne out by 
the papers on the file of Delhi Adminis- 
tration, Before the notifications were 
issued, the Collector was asked to sub- 
mit a draft notification respecting the 
land at Tigri. Under cover of a letter 
dated 26th November 1971 he sent two 
draft notifications: one in respect of lands 
which were ‘waste and arable’ to which 
S. 17 (1) could be applied, and the other 
in respect of lands on which there were 
‘jhuggis’ and ‘bhattas’ which precluded 
the application of that sub-section, It is 
very significant that in speaking of the 
former the conjunction used is ‘and’, not 
‘or’, That means the land comprised both 
‘waste’ and ‘arable’. I am persuaded that 
this is what the counter-affidavit was 
really intended to convey, and am not 
prepared to attach too much weight to 
the form of words employed. 

15. However, the question still re- 
mains, what was the nature of the peti- 
tioner’s lands? Apart from saying that 
his lands are not ‘waste or arable’, the 
petitioner has alleged that they are 
‘habitable’ and a portion is ‘being used 
for the purpose of fishery’. In his applica- 
tion for interim stay of dispossession, 
though not in his petition, it is also al- 
leged that he has ‘built his hutment for 
residence and is running his farm and 
fisheries on this land’, Except his father’s 
affidavit, the petitioner has not placed on 
record any proof of his allegations. As 
against this, Delhi Administration has re- 
lied on two documents annexed to a sup- 
plementary affidavit filed on its behalf 
in the course of the hearing, with leave. 
One document consists of copies of en- 
tries in the Khasra Girdawari for the 
period 1971-72 regarding the four plots 
owned by the petitioner. In the appro- 
priate column it is recorded that each 
of them is irrigated by ‘tube-well’ (‘Az 
Nal Kop’). The other document is an 
award, made by the Land Acquisition Col- 
lector on 17th Nov. 1972, determining the 
compensation payable for the land acquir- 
ed by notifications (iii), (iv) and (v). In this 
award, three of the plots owned by the 
petitioner are described as ‘abpash’ and 
one as ‘Ghair-abpash’. Both these terms 
signify that the lands were arable. An 
opportunity was afforded to the peti- 
tioner to rebut the contents of these 
documents by filing a further affidavit, 


S. K, Gupta v. Union of India (FB) (Chawla J.) [Prs. 13-18-A] Delhi 213 


but he chose to file none. The conclusion 
is, therefore, irresistible that his lands 
were ‘arable’ and to them S. 17 (1) could 
be applied. 

16. Another question debated turns on 
S. 17 (4). This sub-section enacts that: 

‘In the case of any land to which, in the 
opinion of the appropriate Government, 
the provisions of sub-sec, (1) or sub-sec- 
tion (2) are applicable, the appropriate 
Government may direct that the provi- 
sions of S, 5A shall not apply, and, if it 
does so direct, a declaration may be made 
under S. 6 in respect of the land at any 
time after the publication of the notifi- 
cation under S. 4, sub-sec, (1)? 

On reading this sub-section it seemed to 
me that notification (iv), the one containing 
the declaration made under S., 6, might be 
invalid as it had been published at the 
very same time and in the very same 
Gazette as notification (iii) issued under 
S. 4. It will be observed that S. 17 (4) 
says in unmistakable terms that ‘a de- 
claration may be made under S, 6 in res- 
pect of the land at any time after the 
publication of the notification under Sec- 
tion 4, sub-sec. (1). Impliedly that pro- 
hibits the making of a declaration under 
S. 6 before or at the same time as the 
Pee of the notification under 
p4: 

17. In the petition this point is not 
touched upon at all. No doubt in the 
course of the narrative it is said that the 
notifications ‘have been issued simultane- 
ously’, but the only grievance built upon 
this statement is that the petitioner was 
thereby prevented from filing objections 
under S. 5A to the proposed acquisition 
of his lands, Neither there nor in the 
grounds, is it contended that any of the 
notifications was invalid because it had 
been ‘published’ at the same time as the 
others. Nevertheless, as the question was 
one purely of law, we allowed it to be 
argued. 

18. After listening to the arguments. 
my original view has remained unaltered, 
though I find myself overborne by autho- 
rity to hold otherwise, The word ‘after’ is 
a common English word meaning ‘later in 
time’. It is the antithesis of ‘before’. I do 
not think that, without doing utter vio- 
lence to its meaning, ‘after’ can possibly 
be made to include that which coincides 
in time, or, in a word, the ‘simultaneous’. 
It is legitimate to assume that the legis- 
lature used so simple a word in its pro- 
per acceptation, and did so advisedly, 

18A. The reason appears from N, V. 
Durga Prakasa Rao v. State of Andhra 
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Pradesh, AIR 1961 Andh Pra 98 A 
‘declaration’ under S. 6 can only be made 
after the Government is ‘satisfied’ that 
any particular land ‘is needed for a pub- 
lic purpose’, When objections are filed 
under S. 5A, the satisfaction can be rea- 
ched only after considering the objections. 
Inevitably, that causes some time to elapse 
‘after the publication of the notification 
under S, 4’, But even if the application of 
S. 5A is dispensed with by a direction 
under S. 17 (4), so that no objections can 
be filed, some time, albeit a day, must 
still be allowed for the Government to be 
‘satisfied’ before making a ‘declaration’. 


As was said in the decision just cited: 


‘In either case the making of a declara- 
tion under sub-sec, (1) of S. 6 is manda- 
tory and is subsequent to and conditional 
on the satisfaction of the Government as 
envisaged by the first part of the sub- 
section,’ 


There, the declaration under S. 6 was 
quashed as it had been made ‘before’ the 
publication of the notification under Sec- 
tion 4. In that case, as also in Rama- 
brahmam v. State of Andhra, AIR 1957 
Andh Pra 450, it was reiterated, that S, 17 
(4) permits a ‘declaration’ under S, 6 to be 
made only ‘after’ the notification under 
S. 4 has been ‘published’. A statement to 
the like effect occurs in Bharat Singh v. 
State of Haryana, AIR1970 Punj & Har 
29, with the addition of the words ‘and 
not along with it’. 

19. Simultaneous notifications were 
considered in B. K, Abdul Azeez v. State 
of Mysore, AIR 1957 Mys 12. The notifica- 
tion under S. 4 and the declaration under 
S. 6 had been published in the same issue 
of the official Gazette. It was held that 
on this account the declaration under 5, 6 
was illegal. With reference to S. 17 (4) 
it was said: 

‘The wording of the section is quite 

clear and stress must be Jaid on the word 
“after” appearing after the words “at 
any time” and before the words “publi- 
cation of the notification”, ete., in S. 17 
(4) and there can be no doubt that the 
declaration under S, 6 has to be made 
after the publication of the notification 
under S, 4 (1).’ 
This corresponds exactly with my view. 
Precisely the same reason that I have in- 
dicated for the use of the word ‘after’ is 
found stated in that judgment. Speaking 
of the interval which that word imposes, 
the court said: 

‘It appears to us that this gap was and 
is intended for the benefit of the Gov- 
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ernment. After the notification under 
5. 4 (1) the Legislature must have inten- 
ded to give some time to the State Gov- 
ernment to consider if there existed a 
public purpose and if the land had really 
to be acquired. No doubt, the simultane- 
ous publication of the notification under 
S. 4 (1) and the declaration under S, 6 
is not in order and the same is open to 
objection inasmuch as it contravenes the 
provisions of S. 17 (4)? 


20. Yet, this ‘illegality’ was held not 
to ‘vitiate’ the proceedings. The reasons 
for this conclusion were stated as follows: 

‘Considering the context in which S. 17 
(4) comes in and the wording of that sec- 
tion, we do not agree that the provi- 
sions of that section are mandatory 
in the sense that a contravention of the 
same would vitiate the proceedings al- 
ready taken, At the most, it is an ir- 
regularity not affecting the merits of the 
acquisition inasmuch as it has not pre- 
judiced the petitioner.’ 

As to the correctness of this passage, I 
entertain serious doubt. No authority has 
been cited in support of it, Many cases 
rule that the provisions of the Act must 
be strictly complied with before the land 
of a citizen can be acquired: see Maneklal 
Amratlal v. Collector of Ahmedabad, AIR 
1954 Bom 235; N, V. Durga Prakasa 
Rao v. State of Andhra Pradesh, AIR 
1961 Andh Pra 98. One of the unrelaxable 
safeguards is that the Government should 
apply its mind and be ‘satisfied’ that the 
land is ‘needed for a public purpose’ be- 
fore a declaration under S, 6 is made. 
The opening words of 5. 6 — ‘when the 
appropriate Government is satisfied’ — 
themselves show that the satisfaction isa 
condition precedent to the making of a 
‘declaration’: see Ganga Bishnu Swaika 
v. Calcutta Pinjrapole Society, AIR 1968 
SC 615. It was conceded in N. V, Durga 
Prakasa Rao v, State of Andhra Pradesh, 
AIR 1961 Andh Pra 98, that ‘the provi- 
sions of S. 6 (1) and S. 17 (4) are manda- 
tory’. Nor is it right to assume that if no 
objections can be filed under S. 5A, there 
will be no new material to consider at the 
stage of 5, 6. Pursuant to the notification 
under 8S. 4 (1) there will invariably be the 
result of the ‘survey’ and ‘other acts 
done under §, 4 (2) calling for the appli- 
cation of the Governments mind anew, 
There is always legal prejudice caused to 
a person if the Government does not ap- 
ply its mind to a matter at the stage at 
which the statute enjoins it should. He 
is thereby deprived of the protection 
which the statute, in its wisdom, affords. 
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21. I think I have said enough to vin- 
dicate my view. But as I said at the start, 
it cannot prevail, for the Supreme Court 
has ruled to the contrary in Smt, Soma- 
wanti v. State of Punjab, AIR 1963 SC 
151. In that case, too, the notification 
under S, 4 and the declaration under Sec- 
tion 6 had been published in the Gazette 
of the ‘same date’, The contention was 
that they ‘cannot be made simultaneous- 
ly’. Overruling this contention, the majo- 
rity judgment said: 

‘Undoubtedly the law requires that 
notification under sub-s, (1) of 5. 6 must 
be made only after the Government is 
satisfied that particular land is required 
for a public purpose. Undoubtedly also 
where the Government has not directed 
under sub-s. (4) of S, 17 that the provi- 
sions of S. 5A need not be complied with 
the two notifications, that is, under sub- 
sec, (1) of S, 4 and sub-s, (1) of S. 6 can- 
not be made simultaneously. But it seems 
to us that where there is gn emergency 
by reason of which the State Government 
directs under sub-s, (4) of S. 17 of the 
Act that the provisions of S. 5A need not 
be complied with, the whole matter, that 
is, the actual requirement of the land 
for a public purpose must necessarily 
have been considered at the earliest stage 
itself that is when it was decided that 
compliance with the provisions of S. 5A 
be dispensed with. It is, therefore, diffi- 
cult to see why the two notifications can- 
not, in such a case, be made simultaneous- 
ly. A notification under sub-s, (1) of Sec- 
tion 4 is a condition precedent to the 
making of notification under sub-s, (1) of 
S. 6. If the Government, therefore, takes 
a decision to make such a notification 
and, thereafter, takes two further deci- 
sions, that is, to dispense with compliance 
with the provisions of S. 5A and also to 
declare that the land comprised in the 
notification is in fact needed for a pub- 
lic purpose, there is no departure from 
any provision of the law even though 
the two notifications are published on 
the same day.’ 

A little later the 
curs: 
‘But the law 


following passage oc~ 


does not make the 
prior publication of notification under 
sub-section (1) of S, 4 a condition prece- 
dent to the publication of a notification 
under sub-s, (1) of S. 6. Where acquisi- 
tion is being made after following the 
normal procedure the notification under 
the latter section will necessarily have 
to be published subsequent to the noti- 
fication under the former section because 
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in such a case the observance of proce- 
dure under S, 5A is interposed between 
the two notifications, But where 5. 5A 
is not in the way there is no irregularity 
in publishing those notifications on the 
same day.’ 


22. If I may venture to say so with 
respect, the attention of the court does 
not appear, at least, from the judgment, 
to have been drawn to the actual relevant 
words in S. 17 (4), and no emphasis seems 
to have been placed on the word ‘after’ 
used therein, Also, it was apparently not 
mentioned to the court that after the 
notification under S., 4 (1) is published, 
even if no objections are allowed to be 
filed additional material would arise for 
consideration under S. 6 (1) because of 
the ‘survey’ and ‘other acts’ done under 
S. 4 (2). Nor were any of the authorities, 
to which I have referred, cited. Never- 
theless, the judgment is binding on us, 
for, as was said in the same case in ano- 
ther connection: 

‘The binding effect of a decision does 
not depend upon whether a particular 
argument was considered therein or not, 
provided that the point with reference to 
which an argument was subsequently 
advanced was actually decided.’ 


I do not think if is possible to distinguish 
that case on the ground that there, unlike 
the present case, the declaration under 
S. 6 was actually made one day after the 
‘preliminary declaration’ under S, 4, 
though both were published together. 
The point is that the ‘publication’ was 
simultaneous, Nor can I see any other 
ground of distinction. Moreover, it has 
been followed in Vijay Cotton & Oil Mills 
Ltd. v, State of Gujarat, (1969) 2 SCR 60. 
Accordingly, I am bound to hold that the 
declaration under S, 6 is not invalid des- 
pite having been made and published at 
ae same time as the notification under 
. 4 

23. That brings me to the last and 
main point in the case: whether there was 
‘urgency’ justifying resort to S. 17 (1) 
and (4)? Immediately a preliminary ques- 
tion arises: is ‘urgency’ justiciable, and, 
if so, within what limits? Here the autho- 
rities are legion and not always reconci- 
lable or self-consistent, Taking those dis- 
cussed before us, I will try to glean the 
principles, ignoring matters of detail. Al- 
most without fail they use the terms 
‘objective’ and ‘subjective’, a terminology 
now firmly embedded in the law. It is 
worth pondering for a while what these 
terms mean, 
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24. In his ‘Dictionary of Modern En- 
glish Usage’ (2nd ed. 1965), H. W. Fowler 
says: 

‘Objective and subjective (adjj.) are 

terms of philosophy and physiology dis- 
tinguishing concepts and sensations that 
have an external cause from those that 
arise only in the mind ............ They 
have become Popularised Technicalities, 
treated as stylish substitutes for com- 
moner and more precise words such as 
(un)biased, (dis)interested, (im) partial, 
(un) prejudiced.’ 
He then illustrates his comment with quo- 
tations, This explanation of the present 
connotation of these words is as simple 
and lucid as any one can find. 

25. The ‘Oxford English Dictionary’ 
gives many meanings of ‘objective’, In 
medicine it is ‘Applied to symptoms 
“observed by the practitioner, in distinc- 
tion from those which are only felt by the 
patient” ’, In philosophy it is 

‘Opposed to “subjective” in the modern 

sense: That is or belongs to what is pre- 
sented to consciousness, as opposed to 
consciousnes itself; that is the object of 
perception or thought as distinct from 
the perceiving or thinking subject, hence, 
that is, or has the character of being, a 
“thing” external to the mind; real’ 
It is interesting, as the following note 
explains, that, in the course of time, ‘ob- 
fective’ and ‘subjective’ have nearly in- 
terchanged their meanings: 

‘The Scholastic Philosophy made the 
distinction between what belongs to things 
subjectively (subjective), or as they are 
“in themselves”, and what belongs to 
them objectively (objective), as they are 
presented to consciousness. In later times 
the custom of considering the perceiving 
or thinking consciousness as pre-eminent- 
ly “the subject” brought about a dif- 
ferent use of these words, which now 
prevails in philosophical language. Ac- 
cording to this, what is considered as be- 
longing to the perceiving or thinking self 
is called subjective, and what is consi- 
dered as independent of the perceiving or 
thinking self is called in contrast objec- 
tive. As to this transition of use (which 
primarily concerns the word subjective, 
and affects objective as its antithesis) re- 
sulting in what is almost an exchange of 
sense between the two adjectives, see 
Hamilton Reid’s Wks. 806 note, R, L. 
Nettleship Philos. Lect. & Remains I. 
193.’ 

26. In transferred senses, when used 
. ‘Of a person, a writing, work of art ete’, 
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‘objective’ . has, according to the same 
Dictionary, come to mean: 

‘Dealing with, or laying stress upon, 
that which is external to the mind; treat- 
ing of outward things or events, rather 
than inward thoughts or feelings; regard- 
ing or representing things from an objec- 
tive stand point ............ Treating a sub- 
ject so as to exhibit the actual facts, not 
coloured by the feelings or opinions of 
the writer.’ 

Or, as Funk and Wagnall’s ‘Standard 
College Dictionary’ puts it more briefly: 

‘Free from or independent of personal 
feelings, opinions, prejudice, ete.; detach- 
ed; unbiased.’ 
‘Subjective’ of course, 
posite. 


27. These notions have been transpor- 
ted as ‘Popularised Technicalities’ into 
the law. From the cases, the distinction 
between what is ‘objective’ and ‘subjec- 
tive’ cannot be clearly drawn, It is doubt- 
ful whether any of them could survive 
philosophical dissection. The words are 
only used to designate a decision accord- 
ing to its dominant characteristic, for, in 
reality, no decision, be it judicial or admi- 
nistrative, is wholly ‘objective’ or ‘sub- 
jective’. Both elements coexist in varying 
proportions, and the classification is 
merely relative. 

28. An opinion or judgment is called 
‘objective’ when it is based on facts which 
can be perceived by the sense, or those 
inferable therefrom. Such facts are ‘ex- 
ternal’ to the ‘mind’ of the person or au- 
thority forming the opinion or judgment. 
They, as well as the opinion or judgment, 
are, therefore, intrinsically capable of 
review in the exercise of supervisory 
jurisdiction. A good example is afforded 
by S. 17 (1) of the Land Acquisition Act. 
Unless the land is ‘waste’ or ‘arable’ an 
order under that section cannot be made. 
Whether land is ‘waste’ or ‘arable’ is an 
‘external’ and observable fact. So it has 
been held that an opinion as to whether 
it is one or the other is ‘objective’ and is 
open to examination by the High Court 
on a motion for certiorari: see Ramalak- 
shamamma v. Govt. of Andhra Pradesh, 
AIR 1967 Andh Pra 280, 

29. In contrast, those opinions and 
judgments are described as ‘subjective’ in 
which the ‘personal’ element predomi- 
nates, They represent the reactions of an 
individual or body of individuals to a 
situation, and not a ‘detached’ assessment 
of ‘external’ phenomena. A host of im- 
ponderables enters into the decision, most 
of them unknown and unknowable. The 
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nature of the matter and the decision is 
such as to make judicial review impractic- 
able and inexpedient, Since the real rea- 
sons for the decision would rarely be 
discernible, an error could seldom be ex- 
posed, A review would only substitute 
the “reactions” of a superior authority 
for those of an inferior, and produge un- 
certainty and confusion. Therefore, in 
general, but subject to the exceptions to 
be gathered from the cases, a ‘subjective’ 
opinion or judgment is not justiciable. 
Again, S. 17 (1) provides an instance. It 
can be resorted to only when there is 
‘urgency’. This is not an ‘external’ fact, 
but a ‘sensation’ produced in the mind by 
a combination of circumstances, Diffferent 
minds would not necessarily be induced 
with the same ‘sensation’ by a given com- 
bination. Accordingly, the decision as to 
‘urgency’ has been held to be ‘subjective’: 
see Printers House Pvt. Ltd. v. Misri Lal 
Dalip Singh AIR 1970 Punj & Har 1 (FB); 
Jatadhar Mitra v. State of West Bengal, 
AIR 1970 Cal 90; Acchanaik v. State of 
Mysore AIR 1975 Kant 140. 

30. But to treat ‘subjective’ decisions as 
absolutely final is also fraught with grave 
consequences. It could provide shelter for 
non-application of mind, arbitrariness, 
dishonesty or even tyranny, Justice could 
be wholly subverted. No wonder, then, 
that the present trend of judicial opinion 
favours an increasing degree of judicial 
control, This trend was noticed by V. S. 
Deshpande, J., in Delhi Transport Cor- 
poration v. Delhi Administration, ILR 
(1973) 1 Delhi 838. Nevertheless, scrutiny 
is still restricted to a number of grounds, 
and not at large, as the cases to which I 
now turn will show. y 

31. The earliest is Estate and Trust 
Agencies (1927) Ltd. v. Singapore Impro- 
vement Trust, AIR 1937 P. C. 265. An 
Ordinance in force in Singapore said 
that ‘Whenever it appears to the Board’ 
that a building is ‘unfit for human habita- 
tion’ the Board may ‘declare’ it to be 
‘insanitary’. This phraseology is indicative 
of a ‘subjective’ judgment. In the case 
before it, the Privy Council held that 
the ‘declaration’ was not justified as it 
had been made by ‘applying a wrong and 
inadmissible test, A writ of prohibition 
was ordered to issue. The basis of the 
decision was that the Board had gone 
‘beyond the limits imposed’ by the Ordin- 
ance, although it was emphasised at the 
same time, that, within the powers con- 
ferred, the Board could ‘determine ques- 
tions gravely affecting the property and 
rights of the inhabitants’. Thus, a ‘sub- 
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jective’ decision may be annulled if it can 
be shown to be in excess of power, 

32. In Emperor v. Sibnath Banerji, 
AIR 1945 P. C. 156, the question was 
whether certain orders of detention made 
under R, 26 of the Defence of India Rules 
(1939) were valid. That rule enabled the 
Government to make an order of deten- 
tion if it was ‘satisfied’ that it was neces- 
sary to detain a person for any of the 
specified reasons. It transpired from the 
affidavit filed on behalf of the Govern- 
ment that, pursuant to directions issued 
by the Home Minister, ‘routine orders’ 
for detention had been made respecting 
two persons ‘as a matter of course’ on 
the ‘recommendation by the police’, and 
the matter had not been considered ‘in- 
dependently of the police recommenda- 
tion’, On this account the orders were 
held to be invalid. The case establishes 
that the failure of the appropriate autho- 
rity to apply its mind invalidates a ‘sub- 
jective’ decision. 

33. During the second world war the 
attitude was temporarily more constric- 
tive, The defence of the realm was the 
paramount consideration overshadowing 
all others, Typical of the cases of that 
period is the well-known Liversidge v. 
Anderson (1943) 3 AER 338. It arose out 
of the detention of a person under war- 
time legislation, He sued to recover dama- 
ges for false imprisonment maintaining 
that his detention was unlawful. The 
defence relied on an order of detention 
made under regulation 18B of the Defence 
(General) Regulations 1939. Detention 
could be ordered under that regulation if 
the Secretary of State had ‘reasonable 
cause to believe any person to be of hos- 
tile origin or associations’ and that by 
reason thereof it was ‘necessary to exer- 
cise control over him’, On an application 
for particulars of the defence, the crucial 
question was whether, by the words ‘rea- 
sonable cause to believe’, this regulation 
imposed an ‘objective condition precedent 
of fact’ or a ‘subjective’ one. Or, as Vis- 
count Maugham put it — 

‘ whether the words re- 
quire that there must be an external fact 
as to reasonable cause for the belief, and 
one, therefore, capable of being challen- 
ged in a court of law, or, whether, 
the words in the context 
are found point simply to the belief of 
the Secretary of State founded on his 
view of there being reasonable cause for 
the belief which he entertains.’ 

34. The majority of the House of Lords 
held that the regulation vested an ‘execu- 
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tive discretion’ and ‘there is no appeal 
from the decision of the Secretary of 
State in these matters, provided only that 
he acts in good faith’. Viscount Maugham 
could not believe ‘that those responsible 
for the order in council could have con- 
templated for a moment the possibility 
of the action of the Secretary of State 
being subject to the discussion, criticism 
and control of a judge in a court of law’. 


35. Lord Atkin was the lone dissen- 
tient, It is his dissent that has made the 
case famous. In a judgment memorable 
for its learning, dialectical skill, felicity 
of language and libertarian sentiment, he 
proceeded to show ‘that “reasonable 
cause” for a belief, when the subject of 
a legal dispute, has always been treated 
as an objective fact, to be proved by one 
or other party and to be determined by 
the appropriate tribunal’. In his view 
‘“reasonable cause” for an action or be- 
lief is just as much a positive fact capa- 
ble of determination by a third party as 
is a broken ankle or a legal right’, He 
had no doubt that the words gave ‘rise 
to a justiciable issue’. As to the ‘subjec- 
tive’ meaning contended for by the Secre- 
tary of State he said ‘it has never at any 
time occurred to the minds of counsel or 
judges that the words are even capable 
of meaning anything so fantastic’, But he 
accepted that when the words used in 
the Defence (General) Regulations were 
‘If it appears to the Secretary of State ta 
be necessary .......4. ’ or ‘Tf the Secretary 
of State is satisfied ............ > an ‘unlimi- 
ted discretion’ was conferred on the Se- 
eretary of State ‘assuming, as everyone 
does, that he acts in good faith’. 

36. Not for the first time in legal his- 
tory, subsequent cases uphold the dis- 
sent. In Nakkuda Ali v. M. F. De S. 
Jayaratne, 1951 AC 66. Lord Radcliff, 
speaking for the Privy Council, explained 
or, rather, explained away, the Liversidge 
ease (1943-3 All ER 338) saying that the 
meaning attributed by the majority to 
the words ‘reasonable cause to believe’ 
was induced by ‘the context and atten- 
dant circumstances of Defence Regula- 
tion 18B’ and that ‘there is no general 
principle that such words are to be so 
understood’, The Privy Council’s own 
view was intimated in the following pas- 
sage: 

‘After all, words such as these are com- 
monly found when a legislature or law- 
making authority confers powers on a 
minister or official. However read, they 
must be intended to serve in some sense 
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as a condition limiting the exercise of an 
otherwise arbitrary power, But if the 
question whether the condition has been 
satisfied is to be conclusively decided by 
the man who wields the power the value 
of the intended restraint is in effect 
nothing. No doubt he must not exercise 
the power in bad faith: but the field in 
which this kind of question arises is such 
that the reservation for the case of bad 
faith is hardly more than a formality. 
Their Lordships therefore treat the words 
in reg. 62, “where the Controller has rea- 
sonable grounds to believe that any dealer 
is unfit to be allowed to continue as a 
dealer” as imposing a condition that there 
mustin fact exist such reasonable grounds 
known to the Controller, before he can 
validly exercise the power of cancella- 
tion.’ 


This is entirely in consonance with what 
Lord Atkin had said, 


37. In Ridge v, Baldwin, (1963) 2 All 
ER 66, Lord Reid dismissed the Liver- 
sidge case, (1943) 3 All ER 338 as ‘the 
very peculiar decision of this House’, and 
frankly announced ‘that a temporary 
abandonment of the rules of natural jus- 
tice was one of the sacrifices which war 
conditions required’ so that the cases of 
that period should not be ‘regarded as of 
any great weight’. 

38. The view of the Supreme Court 
runs parallel, and probably goes further. 
There is a trilogy of cases under the 
Companies Act 1956 which is instructive. 
The first is Barium Chemicals Ltd. v, 
Company Law Board AIR 1967 SC 295. 
It was concerned with an order made 
under S. 237 of that Act by the Company 
Law Board acting on behalf of the Cen- 
tral Government, So far as relevent, that 
section provides that the Central Govern~ 
ment may appoint inspectors to investi~ 
gate the affairs of a company ‘if, in the 
opinion of the Central Government thera 
are circumstances suggesting’ what is 
stated thereafter, AIl the Judges were 
agreed that the ‘opinion’ was ‘subjective’, 
and the majority held that it was open 
to a limited judicial review. Shelat, J., 
extensively reviewed the cases, including 
the ones to which I have referred, and 
then said: 


‘Therefore, the words, “reason to be- 
lieve” or “in the opinion of” do not al- 
ways lead to the construction that the 
process of entertaining “reason to be= 
lieve” or “the opinion” is an altogether 
subjective process not lending itself even 
to a limited scrutiny by the court that 
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such “a reason to believe” or “opinion” 
was not ‘formed on relevant facts or with- 
in the limits or as Lord Radcliffe and Lord 
Reid called the restraints of the statute as 
an alternative safeguard to rules of natu- 
ral justice where the function is admini- 
strative,’ 

Enumerating the grounds for interference 
he said: 

If it is shown that the circumstances 
do not exist or that they are such that 
it is impossible for any one to form an 
opinion therefrom suggestive of the afore- 
said things, the opinion is challengeable 
on the ground of non-application of mind 
or perversity or on the ground that it was 
formed on collateral grounds and was be- 
yond the scope of the statute,’ 


Apart from these he mentioned ‘mala 
fides, dishonesty or corrupt purpose’. 


39. The second case is Rohtas Indus- 
tries Ltd. v. S. D., Agarwal etc., AIR 1969 
SC 707, which also turned on S. 237 of 
the Companies Act. It endorsed the view 
of the majority in the Barium Chemicals 
Ltd. case (AIR 1967 SC 295), Both the 
Liversidge (1943-3 All ER 338) and the 
Nakkuda Ali (1951 AC 66) cases were 
noticed. As to the former, Hegde, J., said 
it did not ‘serve as a real guide for inter- 
preting the provisions of law’ with which 
the court was concerned, and Bachawat, 
J., distinguished it on the ground that 
‘decisions on emergency legislation stand 
on a peculiar footing’, The latter case 
was followed. Another case mentioned 
was Commr. of Customs and Excise v. 
Cure & Deeley Ltd., (1962) 1 QB 340, 
which is of interest because it manifests 
the modern approach. There, Sachs, J., 
said: 

PESENE, I reject the view that the 

words “appear to them to be necessary” 
when used in a statute conferring powers 
on a competent authority, necessarily 
make that authority the sole judge of 
what are its powers as well as the sole 
judge of the way in which it can exer- 
cise such powers as it may have.’ 
Thus, even the very ‘subjective’ and slen- 
der limitation on the exercise of power 
derivable from the word ‘appear’ is not 
beyond judicial surveillance, 

40. Last of the trilogy is the Rampur 
Distillery and Chemical Co. Ltd. v. Com- 
pany Law Board, New Delhi, AIR 1970 
SC 1789, in which S. 326 of the Compa- 
nies Act came for consideration. For the 
appointment of a managing agent in res- 
pect of any company, sub-s, (1) of that 
section makes it necessary to obtain the 
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approval of the Central Government. 
Sub-sec. (2) instructs the Centra] Govern- 
ment not to accord its approval ‘unless 
it is satisfied’ about certain matters, in 
particular ‘that the managing agent pro- 
posed is, in its opinion, a fit and proper 
person to be appointed......... ’. Rejecting 
the submission that these expressions 
meant that the ‘satisfaction’ was ‘subjec- 
tive’ and ‘immune from the scrutiny of 
the court’, the Supreme Court held it 
must be ‘the result of an objective ap- 
praisal of the relevant materials’, ‘There- 
by the Central Government’, it was rul- 
ed, ‘is not made the final arbiter of the 
existence of the grounds on which the 
satisfaction may be founded’. The grounds 
for interference by the court specified 
in the earlier cases were repeated, 

41. It must not be supposed that the 
principles to be collected from these 
eases are confined, in their application, 
to the field of company law. In every 
branch of law similar principles are in- 
voked. Most recently, in M. A. Rasheed 
v. State of Kerala, AIR 1974 SC 2249, 
whilst dealing with R, 114 (2) of the De- 
fence of India Rules 1971, under which 
an order may be made if the Government 
‘is of opinion that it is necessary or ex- 
pedient so to do for securing the defence 
of iia etc.’, the Supreme Court obser- 
ved: 

“Where powers are conferred on public 

authorities to exercise the same when 
“they are satisfied” or when “it appears 
to them”, or when “in their opinion” a 
certain state of affairs exists, or when 
powers enable public authorities to take 
“such action as they think fit” in rela- 
tion to a subject matter, the Courts will 
not readily defer to the conclusiveness 
of an executive authority’s opinion as to 
the existence of a matter of law or fact 
upon which the validity of the exercise 
of the power is predicated.’ 
The Rohtas Industries case (AIR 1969 SC 
707) was followed, and a passage from 
the dissenting judgment of Lord Atkin 
in the Liversidge case ( (1943) 3 All ER 
338) was cited with approval. Echoing 
the Barium Chemicals Ltd. case, (AIR 
1967 SC 295), it was added, that ‘Admi- 
nistrative decisions in exercise of powers 
even if conferred in subjective terms are 
to be made in good faith on relevant con- 
siderations’, 

42. With regard tosub-sections (1) and 
(4) of S. 17 of the Land Acquisition Act, 
the principles are the same, I have al- 
ready shown that ‘urgency’ envisaged by 
sub-s. (1) is subjective. An enhanced de- 
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gree of subjectivity prevails under sub- 
Ise, (4), since it can only be resorted to 
if ‘in the opinion’ of the appropriate Gov- 
ernment the provisions of sub-sec. (1) or 
sub-sec. (2} are applicable. Yet, in Raja 
Anand Brahma Shah’s case, (AIR 1967 
SC 1081) the Supreme Court said: 


‘But even though the power of the 
State Government has been formulated 
under S, 17 (4) of the Act in subjective 
terms the expression of opinion of the 
State Government can be challenged as 
ultra vires in a court of law if it could 
be shown that the State Government 
never applied its mind to the matter or 
ithat the action of the State Government 
is mala fide.’ 

43. Of the two grounds referred to in 
this quotation, non-application of mind 
has been elaborated by the High Courts 
in later cases. For instance, in the main 
judgment of the Full Bench in Printers 
House Pvt, Ltd, v, Misri Lal Dalip Singh 
AIR 1970 Punj 1 (FB), Shamsher Baha- 
dur, J., says that: 


‘If the question of urgency has been 

decided on grounds which are non-exis- 
tent or irrelevant, or on material on 
which it would be an impossible conclu- 
sion to reach, it could legitimately be in- 
ferred that the mind has not been appli- 
ed at all.’ 
He expressly held that the question of 
‘urgency’ was ‘justiciable’. Mahajan, J., 
agreed, Though Narula, J., said the 
‘issue is not justiciable’, he conceded that 
interference was permissible on essential- 
ly the same grounds. The context shows 
that he was using the word ‘justiciable’ 
in a special sense, that is, an appellate 
court’s power to ‘substitute its own opin- 
ion for that of the appropriate authority’. 
This case was followed in Acchanaik v. 
The State of Mysore, AIR 1975 Kant 140, 
whichextends the categories of non-ap- 
plication of mind to include opinions that 
are ‘ex facie arbitrary’. And there are 
many other cases. The resulting position is 
on level with the cases under company law. 
At the same time one should not forget 
the admonition in Jage Ram v, State of 
Haryana AIR 1971 SC 1033, that ‘the con- 
clusion of the Government in a given 
case that there was urgency is entitled to 
weight, if not conclusive’. 





44. It is not recited in any of the noti- 
fications in the present case that there 
was ‘urgency’, If there had been such a 
recital, although it would not have been 
conclusive, the burden of proving that it 
was wrong would have lain on the peti- 


AER. 


tioner: see Jaichand Lal Sethia v. State 
of West Bengal, AIR 1967 SC 483; Em- 
peror v. Sibnath Banerji, AIR 1945 PC 
156; Jatadhar Mitra v, State of West Ben- 
gal, AIR 1970 Cal 90 and Ishwarlal Gir- 
dharlal Joshi v, State of Gujarat, AIR 
1968 SC 870. The absence of a recital 
leaves the burden of proof on the Gov- 
ernment but does not bar it from esta- 
blishing aliunde that there was, in fact, 
‘urgency’: see Murari Lal Gupta v. State 
of Punjab, AIR 1964 Punj 477 (overruled 
on a different point in The Printers 
House Private Ltd, v. Misri Lal Dalip 
Singh, AIR 1970 Punj 1 (FB) ): and Bal- 
wantrai Chunilal Bhatt v. State of Guja- 
rat AIR 1970 Guj 175. To discharge the 
burden, the circumstances constituting 
the ‘urgency’ must not merely be asser- 
ted, but proved: see Narayan Govind 
Gavate v. State of Maharashtra, (1971) 73 
Bom. L. R. 872. 


45. In the counter-affidavit filed on 
behalf of Delhi Administration it is al~ 
leged that — 


‘The land in dispute along with other 
large chunk of land was urgently requir- 
ed for extension of Jhuggi and Jhonpari 
Camping site and as such, S. 17 of the 
Land Acquisition Act was correctly ap- 
plied in the present case, People living 
in Jhuggi and Jhonpari clusters in Delhi 
are removed as and when the land, on 
which these clusters are situated, is re- 
quired fora project by the concerned au- 
thority, The Jhuggi and Jhonpari dwellers, 
ig eligible under the rules, are carried 
to Jhuggi and Jhonpari site, These are 
emergency operations and the extension 
of the Jhuggi and Jhonpari Camping site 
was urgently required and hence this 
land had to be acquired. .......c0cceees The 
answering respondent, before issuing the 
notifications under Ss.4,6and 17 of the 
Land Acquisition Act, was fully satisfied 
that land was required for the execution 
of the scheme of Planned Deyaibpment 
of Delhi.’ 

As a specimen of drafting, this piece is 
not to be recommended as a model for 
emulation, The specific facts and circum- 
stances giving rise to the ‘urgency’ are 
not revealed, and the tenor is vague and 
general. When did it become necessary 
toextend the Jhuggi and Jhonpari Camp- 
ing site, and why? Which was the slum 
area ‘required for a project by the con- 
cerned authority’, and when? What was 
the project, and when was it decided to 
be implemented? Before undertaking the 
project, why could adequate arrangements 
to accommodate the slum-dwellers not 
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have been made in advance? For how many 
slum-dwellers was a camping site needed, 
and for how long? These obvious questions 
come to the mind on a cursory reading of 
the counter affidavit, and are left un- 
answered. A proper return should dispel 
questions, and not generate them. 


46. True, the ‘planned development of 
Delhi’ is a public purpose, but the phrase 
is not a synonym for, and does not of it- 
self import, ‘urgency’. For decades the 
‘development’ of Delhi has been ‘planned’, 
and certainly there will be more decades 
before the process is complete, if, indeed, 
it ever is. Moreover, the ‘purpose of ac- 
quisition is one thing: ‘urgency’ is ano- 
ther: see Seshagiri Maller v. Special Teh- 
sildar for Land Acquisition, Kozhikode, 
ATR 1965 Ker 92, Acquisition is permite 
ted by S, 4 only for a ‘public purpose’. 
Every public purposeis not per se urgent. 
Otherwise, S. 17 would have prescribed 
a routine procedure and not conferred 
‘special powers’ as its side-note proclaims. 

47, Preferring not to decide this point 
solely on the basis of an inadequate re- 
turn, we gave leave to Delhi Administra- 
tion to file the supplementary affidavit 
already mentioned, Attached to this affi- 
davit is the copy of a letter dated 7th 
September 1971 addressed by the Execu~ 
tive Officer (New Leases), Delhi Deve-~ 
lopment Authority, to the Secretary, 
Land and Building Department, Delhi 
Administration. By this letter the acqui- 
sition was initiated. After saying that an 
area measuring 42.30 acres in village 
Tigri, of which details were enclosed, ‘is 
urgently required for the “Planned Deve- 
lopment of Delhi”’ the letter proceeds: 

‘The proposal for acquisition on prio~ 
rity basis has been approved by the Finan- 
cial Adviser of your Department. You 
are kindly requested to arrange for ac~ 
quisition of land after issuing notification 
u/ss. 4, 6 of the Land Acquisition Act, 1894. 
The possibility of acquiring the land u/s 
17 of the Act may also kindly be ex- 
plored.’ 

48. On receipt of this letter the Land 
Acquisition Collector was asked ‘to send 
the draft notification under Ss. 4, 6, 17 
(1). In his reply dated 26th Nov, 1971 
the Collector separated lands which were 
waste or arable, to which S, 17 (1) and 
(4) could be applied, from the rest, and 
submitted two draft notifications. He said 
nothing whatsoever about urgency, The 
copy of an office-note prepared on Ist 
Jan. 1972 is also attached to the supple- 
mentary affidavit, It suggests, in accord- 
ance with the Collector’s report, that the 
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waste or arable lands ‘be acquired by 
invoking provisions of S, 17 (1) of the 
Land Acquisition Act whereas the re- 
maining area may be acquired in the nor- 
mal course’, There was no reference made 
to any urgency. On 15th Jan. 1972 the 
Lieutenant-Governor put the word ‘ap- 
proved’ under this note and signed it. 
Thereafter, the notifications impugned 
were issued, 

49. It is patent that at no stage did 
any one consider the question whether 
there was urgency or set down the facts 
and circumstances by which it was caus- 
ed. No material was placed before the 
Lieutenant-Governor on which he could 
possibly find that the matter was urgent. 
The documents produced by Delhi Ad- 
ministration display a total non-application 
of mind to this aspect of S. 17, A preci- 
sely similar situation occurred in Peria- 
thambi Mudaliar v, Special Tahsildar 
(L.A.} Planning Scheme, Coimbatore, 
AIR 1965 Mad 328, where also the 
land was required for rehabilitating slum 
dwellers, The proceedings, other than 
the notification under S. 4, were quash- 
ed, In Jamnadas Devsibhai v. Commr, 
Nagpur Division, Nagpur, AIR 1976 Bom. 
129, the position was quite different. It 
was established there that a ‘time-bound’ 
scheme had been framed by the Govern- 
ment for providing houses to landless 
workers in rural areas, and delay would 
frustrate that purpose. Besides, compre- 
hensive affidavits were filed disclosing 
how the matter had been dealt with at 
various stages. 


50. The inference that there was no 
urgency is re-inforced by the course of 
the proceedings here, On 1st Sept. 1972, 
when the petition was admitted, an ex- 
parte interim order was made restraining 
the dispossession of the petitioner from 
his lands, Notice of the application for 
stay was served on the respondent for 
4th Oct. 1972, On that date no one ap- 
peared for the respondents and the ex 
parte order was confirmed, Though the 
petition remained pending for three years, 
at no time was an application made to 
have that order set aside. Had the need 
for the land been urgent, some attempt 
would surely have been made to secure 
possession. The inertig of Delhi Adminis- 
tration proves that there was no press- 
ing need, and the inevitable conclusion 
is that there was no urgency. 

51. Hence, S, 17 (1) and (4) could not 
be resorted to in the present case, Except 
the notification under S, 4, all the pro- 
ceedings taken are invalid, Accordingly, 
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in my opinion, this petition should be al- 
lowed and notifications (iii), (iv) and (v) 
should be quashed, saving the first three 
paragraphs of notification (iii) which per- 
tain to S, 4 of the Act. The respondents 
will, of course, be entitled to proceed 
afresh from that stage in accordance 
with law. Having regard to all the cir- 
cumstances in particular that the peti- 
tioner has succeeded only on one point 
and much time was spent over the others, 
I would leave the parties to bear their 
own costs. 

T. V. R. TATACHARI, C. J.:— 52. 
I agree, 

AVADH BEHARI ROHATGI, J.:— 53. 
I have had the pleasure of reading the ela- 
borate and convincing judgment of my 
learned brother Chawla J. I would how- 
ever like to add a few words of my own 
on judicial review of subjective discre- 
tion. 

54. The terms “subjective” and “ob- 
jective” gave rise to a debate in the 
course of arguments, In the philosophy 
of mind subjective denotes what is re- 
ferred to the thinking subject, the Ego. 
The objective belongs to the object of 
thought, the Non-ego, It is a tendencv to 
lay stress upon what is external to the 
mind as opposed to the subjective sensa- 
tions that arise only in the mind. 


55. True it is that there is no such 
thing as purely subjective or purely ob- 
jective. These elements are so mixed in 
us that it is difficult to say when the 
subjective element recedes and the ob- 
jective element preponderates. The mind 
is conditioned by the object. The object 
in its turn influences the mind, There is 
action and interaction. But mankind has 
always striven to be objective as far asit 
has lain in its power, This thought has 
been expressed by Judge Cordozo in his 
inimitable style: 

“The traditions of our jurisprudence 
commit us to the objective standard. I 
do not mean, of course, that this ideal of 
objective vision is ever perfectly attain- 
ed. We cannot. transcend the limitations 
of the ego and see anything as it really 
is. None the less, the ideal is one to be 
striven for within the limits of our capa- 
city. This truth, when clearly perceived, 
tends to unify the judge’s function.” (Se- 
lected Writings p. 151). 

56. But here we are not concerned 
with the philosophical systems of thought 
and their refinements, These two terms 
have gained currency and are now ac- 
cepted as part of the legal nomenclature. 
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Subjective power means in plain terms 
discretionary administrative action, It is 
subjective freedom of choice to take one 
course or another, There comes in at 
once the need for legal control. The need 
for control, and control according to law, 
will remain so long as men believe that 
uncontrolled power is an evil to be eradi- 
cated from civilised society, It is perhaps 
too often forgotten that one of the merits 
of the rule of law is that it is a curb upon 
power — irrespective of the person or 
institution who wields it, Law, it has 
been said, is the finest flower of human 
civilisation. 

57. Tt is true that no terminology is 
perfect. For want of better words writers 
and judges have adopted these terms. 
What is after al] in a name: that which 
we call qa rose, by any other name 
would smell as sweet, 


58. Section 17, Land Acquisition Act 
is the main subject of this peti- 
tion. The Government have  purpor- 
ted to act under that section, That 
section confers “special powers in 
eases of urgency”, That is essentially a 
statutory discretionary power conferred 
in subjective terms on the Government. 
How far such a power can be subject to 
judicial review is a constantly recurring 
theme in the field of administrative law. 


59. The first term requiring clarifica- 
tion is “discretion”. Any person empower- 
ed to make a decision possesses a discre- 
tion, if on a given or proven set of facts, 
he has a choice between two or more 
alternative courses of action. Thus a deci- 
sion-maker has no discretion if, on proof 
of facts a, b and c, he must take action 
1, or on proof of facts d, e and f, he must 
take action 2. However, if the decision- 
maker is empowered, on proof of facts a, 
b and c, to take either action 1 or action 
2, he possesses a choice or discretion, 

60. The decision-maker’s discretion is 
“objective” where the source of his 
power imposes defined or ascertainable 
pre-determined criteria by which, and 
solely by which, he must make his choice. 
The decision-maker’s discretion is “sub- 
jective’, however, when the source of his 
power confers upon him the freedom tc 
determine his own criteria for choosing 
between the alternative courses of actior 
open to him. Subjective discretions are 
usually conferred by such phra- 
ses as “if in his opinion”, “i 
he thinks fit”, “if he deems”, “if he consi- 
ders” and numerous other similar ex- 
pressions whose common feature is thai 
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they confer upon the decision-maker the 
freedom to set his own limits, to deter- 
mine his own criteria. (See Current Legal 
Problems 1975 p. 151). 

61. The most striking modern example 
of judicial activism in this area of admin- 
istrative law has been the decision of 
the Houses of Lords in Padfield v, Min- 
ister of Agriculture, 1968 AC 997. Under 


the statutory milk marketing scheme, the . 


Milk Marketing Board fixed milk prices 
for each of eleven regions, Producers in 
the south-eastern region considered that 
they should be awarded a price increase. 
Since the majority of the Board did not 
agree with them, they made a complaint 
to the Minister asking him to appoint a 
committee of investigation, Under the 
Act, the Minister was empowered to ap- 
point such a committee if- he “in any 
case so directs”. The Minister refused to 
appoint the committee, giving as one of 
his reasons that if the committee repor- 
ted in favour of an increase he would be 
expected toimplement their recommenda- 
tions and that this would place him in 
an embarrassing position, The House of 
Lords held that the Minister’s discretion 
was not unfettered, and that mandamus 
should issue to him requiring him to de~ 
termine the application by the south-eas« 
tern producers according to law, in that 
the reasons given showed that he had 
taken irrelevant considerations into ac- 
count and was frustrating the policy of 
the Act. 

62. Lord Reid, Lord Hodson, Lord 
Pearce and Lord Upjohn, moreover, ex- 
pressed the view that once a prima facie 
case of misuse of power has been made 
out, it would have been open to them to 
infer that the Minister had acted unlaw- 
fully ig he had declined to supply any 
justification at all for his decision. Lord 
Upjohn said that the Minister is a pub- 
lie officer charged by Parliament with 
the discharge of public discretion affect- 
ing Her Majesty’s subjects; and 

“if he does not give any reason for his 
decision it may be, if circumstances war- 
rant it, that a court may be at liberty to 
come to the conclusion that he had no 
good reason for reaching that conclusion.” 
(p. 1061-62). 

63. The late lamented Prof. S.A. de 
Smith in his Judicial Review of Admin- 
istrative Action ‘third edition) at p. 258 
had this to say: 

“Nowadays the courts will not readily 
be deterred by subjectively worded sta- 
tutory formulae from determining whe- 
ther acts done avowedly in pursuance of 
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statutory powers bore an adequate rela- 
tionship to the purposes prescribed by 
statute.” 


64. The opening words of S, 17: “In 
cases of urgency, whenever the appro- 
priate Government so directs, the Col- 
lector. sess. may” confer statutory dis- 
cretionary power. Sub-sec. (4) says: “In 
the case of any land to which, in the 
opinion of the appropriate Government, 
the provisions of sub-section (1) or sub- 
sec. (2) are applicable.........”, This clearly 
endows the Government with a dis- 
cretion. A special power is deposited in 
the Government to act in cases of urgen~ 
cy. 

65. Counsel argued that the decision 
of the Government on the question of 
existence of urgency cannot be contested 
in a court of law. In so arguing the coun- 
sel was echoing views which were cura 
rent some years ago. But there have been 
important developments in the last 10 
years which have transformed the situa- 
tion, These developments have been most 
marked in the review of executive and 
administrative action. In India the Su- 
preme Court decision in Barium Chemi- 
cals Ltd. v, Company Law Board, AIR 
1967 SC 295 marks a positive advance in 
this direction, Take the case of statutory 
bodies. It is now well settled that an ad- 
ministrative authority which is entrusted 
by statute with discretion, must act ac 
cording to law. It does not matter whether 
its functions are described as judicial or 
quasi-judicial on the one hand or as ad- 
ministrative on the other hand. The dis~- 
cretion of the body is never unfettered 
Tt is a discretion which is to be exercised 
according to law, This means at least this: 
the authority must be guided by relevant 
considerations and not by irrelevant. If 
its decision is influenced by extraneous 
considerations, the decision cannot stand, 
No matter that the au.aority may have 
acted in good faith, nevertheless the deci- 
sion wll be set aside, That is establish- 
ed by Padfield’s case which is a land- 
mark in modern administrative law. (See 
Breen v. A.E.U. per Lord Denning M.R. 
(1971) 2 QB 175 (189-90), 


66. Padfield’s case was followed in 
India by the Supreme Court in Rohtas 
Industries Ltd. v. S. D. Aggarwal, AIR 
1969 SC 707 and: Rampur Distillery and 
Chemical Co, Ltd. v. Company Law 
Board, AIR 1970 SC 1789, 


67. In a recent decision: M. A. Rasheed 
v. State of Kerala, AIR 1974 SC 2249 


‘Ray C.J. said: 
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“Administrative decisions in exercise of 
powers even if conferred in subjective 
terms are to be made in good faith on 
relevant consideration. The courts in- 
quire whether a reasonable man could 
have come to the decision in question 
without misdirecting himself on the law 
or the facts in a material respect. The 
standard of reasonableness to which the 
administrative body is required to con- 
form may range from the courts own 
opinion of what is reasonable to the cri- 
terion of what a reasonable body might 
have decided, The courts will find out 
whether conditions precedent to the for- 
mation of the opinion have a factual 
basis.” 

68. This is an authoritative statement 
of the law. Apply this to the facts of the 
case in hand. Now the ground of urgency 
is stated in a key passage of the respon- 
dent’s affidavit-in-opposition dated Dec. 
22, 1972 in these words: 

“There was great urgency for acquir- 
ing the lands as this land was required 
for extension of Jhuggi and Jhaupari 
Camping Site. 

The land in dispute along with other 
large chunk of land was urgently requir- 
ed for extension of Jhuggi and Jhaupari 
Camping site and as such, S. 17 of the 
Land Acquisition Act was correctly appli- 
ed in the present case. People living in 
Jhuggi and Jhauparij clusters in Delhi are 
removed as and when the land, on which 
these clusters are situated, is required 
for a project by the concerned authority. 
The Jhuggi and Jhaupari dwellers, if eli- 
gible under the rules, are carried to 
Jhuggi and Jhaupari site. These are 
emergency operations and the extension 
of the Jhuggi and Jhaupari Camping site 
was urgently required and hence this 
land had to be acquired.” 

69. This paragraph gives us little indi- 
cation of the factual situation which the 
administration was facing and which, it 
is said, was marked and characterised by 
urgency, What was the urgent need? 
What were the impelling and prompting 
forces which compelled the administra- 
tion to resort to “special powers”? What 
was it that was thought to be of pressing 
importance? Answers to these questions 
one has been left to imagine, 

70. The written evidence — and the 
record of the Government is the written 
evidence—does not support the case that 
there was urgency, It has to be shown 
that the decision-maker addressed him- 
self to the question of urgency on which 
ground alone his action can be justified 
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under S. 17. It must clearly appear that 


the pressure of necessity was actively 
present to his mind. 
71. It was said that these are emer- 


gency operations and the land was urgent- 
ly required, The course of the hearing, 
however, is suggestive of a different in- 
ference. If anything, it indicates to the 
contrary, No one has bothered to oppose 
stay when the court issued notice. None 
moved this court for early hearing on 
the ground of urgency or for vacation of 
stay. No one pressed the matter strongly 
upon the courts attention. On October 4, 
1972, stay was confirmed when the res- 
pondent, though served, remained ab- 
sent, For more than 4 years the scheme 
of extension of Jhuggi and Jhaupari 
Scheme slumbered peacefully. But, in 
times of pressing need — and this is 
what “urgency”? means in plain English— 
nobody rests peacefully. The need is im- 
perative. It calls for and demands im- 
mediate attention, Such is the abnormal 
stress. Such is the pressing importance. 

72. Decision to take action in urgency 
is based on an opinion or appraisal form- 
ed in the mind about a particular mat- 
ter, The opinion itself is a view or belief 
based on interpretation of observed facts 
and experience, This stresses the subjec- 
tivity of the opinion or conclusion. Opin- 
ion implies a conclusion concerning 
something on which ideas may differ. But 
it does not exclude a careful considera- 
tion or weighing of evidence or pros or 
cons. As opinion is generally and widely 
accepted as factual, the court can examine 
the material on which it is founded. It 
is subject to judicial review, As was said 
in Rohtas Industries v, S. D. Aggarwal, 
AIR 1969 SC 707: 


“If it is established that there were no 
materials upon which the authority could 
form the requisite opinion the court may 
infer that the authority did not apply its 
mind to the relevant facts. The requisite 
opinion is then lacking and the condition 
precedent to the exercise of the power 
vaanii is not fulfilled.” (p. 721). 


73. The modern drafting technique is 


to use subjective words such as ‘if he 
is satisfied that ...... ’ or ‘if it appears to 
him that ...... ’ or ‘appears to him to be 


necessary’, Does it make the authority 
the sole judge of the extent of its power? 
The present day draftsman uses words 
which do not exclude jurisdiction in 
terms but positively repose undefined 
power in a named authority. But here, 
as usual, the courts react against attempts 
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to disarm them, and they will intervene 


if it is shown that the administrator has 
acted arbitrarily, or has not given his 
mind to the question on which he must 
be satisfied or has declared himself to be 
satisfied on the wrong question. or had 
no evidence or material for some vital 
finding. (See Coleen Properties Ltd. v. 
Minister of Housing and Local Govt. 
(1971) 1 WLR 433). 


74..In the case of M. A. Rasheed 
(AIR 1974. Be 2249) (supra) Ray C.J. 
said: 


“Where powers are conferred on public 
authorities to exercise the same when 
“they are satisfied” or when “it appears 
to them”, or when “in their opinion” a 
certain state of affairs exists; or when 
powers enable public authorities to take 
“such action as they think fit” in rela- 
tion to a subject-matter, the Courts will 
not readily defer to the conclusiveness of 
an executive authority’s opinion as to the 
existence of a matter of law or fact upon 
which the validity of the exercise of the 
power is predicated.’ 

‘75. Only in consideration of grave 
emergency are the courts likely to sur- 
render control ef administrative discre- 
tion as happened in England in Liversidge 
v. Anderson, 1942 AC 206 during the 
Second World War, The powerful dissent 
of Lord Atkin has justly made that case 
famous. “Amidst the clash of arms” he 
told us “the laws are not silent”. 

76. The Government is given a subjec- 
tive discretion when it is empowered to 
act in cases of urgency. Section 17 con- 
fers upon the Government complete free- 
dom in law to act in cases of urgency; 
the Government is free to determine its 
own criteria for making of the choice whe- 
ther to act or not. That this is the effect 
of the relevant section has been confirm- 
ed by the courts in several cases to 
which Chawla J, has referred, 

77. In recent years the courts have 
not been-deterred from reviewing the 
decisions of the administrators merely be- 
cause the empowering legislation confer- 
ed subjective powers. The judiciary have 
stepped in toimply the purposes for which 
the legislature must in their view have in- 
tended the powers to be used. As was 
observed in a leading Canadian case “there 
is always a perspective within which a 
statute is intended to operate” (Roncarel- 
li v. Duplessis (1959) SCR 122, 140 per 
Rand J.), Thus the doctrine of judicial re- 
view upholds the parliamentary sove- 
reignty. The doctrine establishes that the 
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executive is not above the law, but sub- 
ject to it. It is as much bound by the 
latest enacted word of Parliament as the 
Judiciary. Both pay homage to the 
sovereignty of the laws, Both are alike 
governed by the laws, 


78. Although the question of urgency 
might confer a discretionary power on 
the Government, nonetheless the Lt. 
Governor cannot exercise the power and 
reach a decision without any evidence on 
that question. Where there must be 
grounds for a decision, there must also be 
some evidence upon which the finding 
that there are grounds can be based. 


79. Urgency must be shown to be ba- 
sed on facts founded on evidence, The 
courts can test the substantiality of those 
evidentiary foundations. Thus without 
the merits of a decision- 
maker’s subjective judgment, the courts 
can nonetheless require that there be 
substantial evidence to support the as- 
sumptions upon what the judgment or 
opinion is based, As the Supreme Court 
tersely put it: 

“The conclusion of the Government in 
a given case that there’ was urgency was 
entitled to. weight, if not conclusive.” 
(age Ram v, State of Haryana, AIR 1971 
SC 1033). 


80. The “no evidence rule” is a form 
of jurisdictional review, its rationale 
being that the decision-maker must justi- 
fy his finding of jurisdictional] fact upon 
which his exercise of power is based. If 
the subjective decision or apprehension. 
of a factual situation is unsupported by 
evidence the decision will be set aside. 
(See Narayan Govind Gavate v. State of 
Maharashtra (1971) 73 Bom LR 872 and 
Printers House Pvt, Ltd. v, Misri Lal, 
AIR 1970 Pun & Har 1 (FB) )., 

81. And now to sum up. The judiciary 
does not control the policy. It is not fit- 
ted to do so. On matters of policy it does 
not substitute its decision for that of the 
administration. It is concerned only to 
see that power is used for the purpo- 
ses for which the statute confers it; that 
decisions are based on grounds deemed 
relevant by the statute which empower 
it and none others, And this is good law 
as well as sound administration, 

82. On the question of the contempo- 
raneous publication of three notices under 
Ss. 4, 6 and 17, Land Acquisition Act, I 
agree with my brother Chawla J. that 
we are bound by the Supreme Court de-- 


' cisions where the question directly: arose 
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and was decided (See Smt. Somawanti v. 
State of Punjab, AIR 1963 SC 151 and 
Vijay Cotton and Oil Mills Ltd., v. State 
of Gujarat, (1969) 2 SCR 60). If the 
question had been res integra we might 
have taken ag different view. But as the 
point is covered by direct Supreme Court 
rulings we would not like to strike a new 
path. 

83. Following the dictum of the Su- 
preme Court that- i 

“the courts will find out whether con- 
ditions precedent to the formation of the 
opinion have a factual basis”, 
my conclusion on the main case is this. 
There is no worthwhile evidence which 
would persuade me to hold that the Gov- 
ernment have made out a case for the 
exercise of special powers of urgency 
under S, 17 of the Land Acquisition Act. 

84. I agree with my brother Chawla J. 
in his reasoning and ‘conclusion that the 
petition should be allowed and the parties 
be left to bear their own costs, 

Petition allowed. 
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© (A) Constitution of India, Art. 227 

(Prior to 42nd Amendment) — Writ 
petition against order declining leave 
to defendant to appear and defend 
suit under O. 37, C. P.C. — Plea of 
bar of limitation, not open if peti- 
tion is to be treated as arevision — 
Order impugned, not an appealable 
order — Writ petition under Art. 227 
can be treated as revision petition 
under S. 115 of Civil P. C. (Para 7) 

(B) Civil P. C. (1908), S, 115, O. 37, 
R. 2 (2) — Right under S. 115 — 
Ambit of — Order refusing to grant 
leave to defendant to defend suit 
under O. 37, if revisable. Civil Revn. 
No, 355 of 1973 (Delhi), Overruled. 

A revision petition cannot be filed 
as of right. The right is only to 
bring an “error” to the notice of the 
High Court. Distinction between ap- 
peal and revision pointed. AIR 1963 


HU/IU/D196/717/SSG 


No. 134 of 1974, D/- 





S. K. Bhardwaj v. M. L, Gupta 


A.I. R. 


SC 698 and ILR (1973) 2 Delhi 88, 
Foll. (Paras 9, 10) 


If the impugned order is one which 
falls within the ambit of the phrase 
“any case which has been decided” 
it would be revisable. An order under 
O. 37, R. 2 (2) refusing to grant 
leave to defendant to appear and de- 
fend suit under O, 37 has far-reach- 
ing consequences and would clearly 
fall within the ambit of the phrase 
“any case which has been decided” 
for as far as the defendant is con- 
cerned, the controversy has really 
come to an end. Trrespective of the 
decree that has been passed, a revi- 
sion against such an order is tompe- 
tent, ATR 1964 SC 497, Rel. on. 
Civil Revn, No. 355 of 1973 (Delhi), 
Overruled and 1974 Rajdhani LR 80 
Approved, {Paras 11, 12, 17) 


When leave is refused to the de- 
fendant to appear and defend a suit 
under ©. 37, C, P, C., the effect of 
the refusal of leave to appear and 
defend is that the allegations in the 
plaint by a deeming provision stand 
admitted. The allegations in the 
plaint being admitted, a decree thas 
to follow. This means that the de- 
cree follows as a consequence of the 
earlier order of refusal to grant 
leave to appear and defend. When a 
subsequent order, even if it be a de- 
cree, is a consequential order to an 
earlier order and the earlier order is 
set aside the latter order must also 
fall and directions to that effect have 
to be given, Therefore, if the ïm- 
pugned order is reversed or modified 
the consequential order or decree will 
also have to be modified or direc- 
tions will have to be given that the 
same is of no effect. ATR 1957 Andh 
Pra 330 and 1973 Delhi LT 510, Foll 


(Para 15) 

Cases Referred: Chronological Paras 
1974 Rajdhani LR 80 1 
ILR (1973) 2 Delhi 88 10 
1973 Delhi LT 510 : 15 
(19738) Civil Revn. No. 355 of 1973 
(Delhi) 1 
AIR 1970 SC i i 11 
AIR 1964 SC 497 11, 12, 13, 17 
AIR 1963 SC 698 9 
AIR 1957 Andh Pra 330 15 
AIR 1921 AIl 1 (FB) 11 
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B. N. Nayyar with I. D. Garg, for 
Petitioner; Arun Kumar, for Respon- 
dents. , 

PRAKASH NARAIN, J:— This 
matter comes before us on a refer- 
ence made by me to a larger bench 
on account of a conflict of opinion 
between B. €. Misra, J. and D. K. 
Kapur, J. in their respective judg- 
ment deciding Civil Revm. No, 20 of 
1973 Lachhmar Singh ete v. C. D. 
Taneja ete. and Civil Revn. No. 355 
of 1973 (Delhi) Ramesh Chander Jain 
v. Sarvdeshik Arya Pratinidhi Sabha. 
In point of time the decision of 
Kapur, J. was earlier than the deci- 
sion of B. C. Misra, J. but if seems 
that. the decision of Kapur, J. was 
not brought to the notice of Misra, J. 


2. The two learned Judges have 
differed on the question of the main- 
tainability of a revision petition 
against. am order of a trial Court de- 
elining leave to the defendant to ap- 
pear and defend a suit under O. 37 
of the Civil P. C. if a deeree has also 
been passed. against the said defen- 
dant. B, C. Misra, J. is of the opi- 
nion that. the mere fact that the 
court below at the time of or after 
refusing to grant. leave to the de- 
fendant to. appear and defend has 
passed. a deeree does not have the 
effect of depriving the said defendant 
of his: right to have the order refus- 
ing leave to appear and defend re- 
vised by the High Court in exercise 
of its. revisional jurisdiction merely 
because a decree has been passed 
from which an appeal lies. 

Kapur, J, on the other hand, takes 
the view that a decree having been 
passed the order, refusing leave to 
appear and defend cannot be revised 
under S. 115 of the Civil P. Œ, and 
an. appeal must be filed against the 
decree and in that appeal the tena- 
bility of the order refusing Ieave to 
appear and defend can be questioned. 
We are, therefore, only called upon 
to decide whether in a suit brought 
under ©. 37, C, P, C. if leave to ap- 
pear and defend the suit is not grant- 
ed to a defendant and a decree is 
passed, would the order of the trial 
Court refusing leave to appear’ and 
defend the suit be revisable or whe- 
ther the defendant in such a case 
must file an appeal against the de- 
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cree and in that appeal challenge the 
order refusing him leave to appear 
and defend the suit by either invok- 
ing the provisions of Sec, 105 of the 


Code of Civil Procedure or other- 
wise. 
3. I would like to make it clear 


that the reference made to the lar- 
ger bench is restricted only to ans- 
wering the above question and not 
deciding the petition on merits, 

4. Before I proceed to deal with 
the question referred to us, ‘it ill 
be necessary to deal with another 
point, The present petition was fil- 
ed under Art, 227 of the Constitution 
of India, as it existed prior to the 
42nd Amendment to the Constitution 
of India, In view of Art, 227 of the 
Constitution having been amended, 
the petitioner has moved C. M. 399 of 
1977 praying that the petition may 
be treated as a -revision petition 
under S, 115, C. P, C. The question 
is whether it can be done. 


5. The impugned order was passed 
On March 14, 1974. The petition 
under Art. 227 of the Constitution, as 
then in force, was filed on May 13, 
1974, So, the bar of limitation can- 
not be pleaded if the petition is to 
be treated as a revision petition under 
S. 115, C. P. C. 

6. Section 115, C. P. C, as amend- 
ed now reads as under: — _ 

“115 (1) The High Court may call 
for the record of any case which has 
been decided by any court subordi- 
nate to such High Court and in 
which no appeal lies thereto, and if 
such subordinate Court appears— 

(a), to have exercised a jurisdiction 
not vested in it by law, or 
- (b) to have failed to exercise a 
jurisdiction so vested, or 

(c) to have acted in the exercise of 
its jurisdiction illegally or ` with 
material irregularity, 
the High Court may make such order 
in the case as it thinks fit. 

Provided that the High Court shall 
not, under this section, vary or re- 
verse any order.made, or any order 
deciding an issue, in the course of a 
suit or other ` proceeding, except 
where— 

(a) the order, if it had been made 
in favour of the party applying for 


. revision, would have finally disposed 


of the suit or other proceeding, or 
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(b) the order, if allowed to stand, 
would occasion a failure of justice or 
cause irreparable injury to the party 
against whom it was made. 

(2) The High Court shall not, 
under this section, vary or reverse 
any decree or order against which 
an appeal lies either to the High 
Court or to any Court subordinate 
thereto. 


Explanation.— In this section, the 
expression “any case which has been 
decided” includes any order made, or 
any order deciding an issue, in the 
course of a suit or other proceeding”: 


7. Reading the above section and 
since, admittedly, the impugned order 
is not an appealable order, if a case 
. is made out a revision petition under 
5. 115, C, P. C. could be filed instead 
of a petition under the unamended 
Art. 227 of the Constitution, This is 
subject, of course, to the main ques- 
tion which we are called upon tode- 
cide, If that be the situation, we see 
no impediment in treating the peti- 
tion under Art. 227 of the Constitu- 
tion as a revision petition nae Arti- 
cle 115, C. P. 


8. Learned easel for the peti- 
tioner has urged that an order like 
the one in question is analogous to 
an order passed under O, 23, R. 3, 
C. P. C. and, therefore, a revision 
petition would lie as of rigbt. He fur- 
ther submits that a revision is en- 
tertained by the High Court in its 
appellate jurisdiction and just as an 
appeal is a procedura] remedy, sois a 
revision petition. The contention is 
that if a statute has provided a re- 
medy it must be correlated to a right. 
The High Court, it is submitted, has 
power in appeal to uphold, reverse 
or modify the judgment or decree or 
order, Similarly, the High Court has 
power in its revisional jurisdiction to 
rectify an error, if it falls within 
Cls, (a) or (b) or (e) of S5. 115 (1), 
C. P. C. Thus, it is the right of a 
litigant, it is submitted, to bring the 
error to the notice of the High Court 
which then exercises its power. In 
short, the argument is that a litigant 
has a right to file a revision petition 
or has a right to invoke the jurisdic- 
tion of the High Court either by way 
of an appeal or revision petition and 
- the High Court is under duty to 
exercise the pawer coniomen upon it 
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-dhari Lal Chowdhury, 
698. 


A-I. R. 


-and interfere if the- circumstances So 


‘warrant. 

8. In my opinion, appeals and re- 
visions cannot be equated, There is 
an obvious distinction between the 
two. A right of appeal carries with 
it a right of rehearing on law as well 
as' on fact, unless a statute confer- 
ring the right of appeal limits the 
rehearing only to questions of law, 
as has been done in the case of second 
appeal under the Civil P. CŒ. In a 
revision the High Court is only re- 
quired to satisfy itself that a particu- 
lar case has been decided according 
to law or that a particular order does 
not suffer from the infirmity of hav- 
ing been passed without jurisdiction, 
in excess of jurisdiction, in denial of 
jurisdiction or is otherwise not ille- 
gal or suffering from material irre- 
gularity. Indeed, revisional powers 
conferred upon the High Court or for 
that matter any other superior court 
or Tribunal have to be exercised 
within the limits of the powers con- 
ferred. In the case of S. 115, C. P.C. 
it is restricted to exercise, non-exer- 
cise, illegal exercise or exercise with 
material irregularity of jurisdiction 
and jurisdiction alone, This distinc- 
tion is well settled and if any autho- 
rity is needed, one has only to look. 
at the law laid down by the Supreme 
Court in Hari Shankar v, Rao Gir- 
AIR 1963 SC 





10. I am inclined to agree with 
the submissions made on behalf of 
the petitioner that if the power has 
been conferred upon the High Court 
to revise orders of courts inferior to 
it, as postulated by S. 115, C. P. C, 
there is a corresponding right in a 
litigant to bring to the notice of the 
High Court any error committed by 
the inferior court and to invoke the 
jurisdiction of the High Court to in- 
terfere under S, 115, C.P.C. if the 
circumstances of the case so war- 
rant. But that does not mean that a 
revision petition can be filed as of 


right. The right is only to bring an 
“error” to the notice of the High 
Court. In Smt, Kalwant Kaur v. 


Hazari Lal, ILR (1973) 2 Delhi 88, a 
bench of this Court, to which I was 
a party, clearly pointed out the dis- 
tinction between an appeal and a re- 


. vision and also laid down what was 


the nature of ‘the right in invoking 
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-the revisional jurisdiction conferred 
by S. 115, C. P. C. As was observed 
in that case:— 


“It may be true that in invoking 
the revisidnal jurisdiction of the 
High Court the aggrieved party may 
be asking the court to exercise its 
appellate powers but the concept of 
appeal and revision in the Code of 
Civil Procedure are wholly different. 
‘The nature of the jurisdiction exer- 
cised by the High Court does not 
place the two proceedings at par to 
justify the assumption that an appeal 
is the same as a revision...... Fur- 
ther, it will also be seen that while 
ordinarily an appeal is in continuation 
of a suit this is not true in case of a 
revision......Appeal can be filed as of 
right but revision is a discretionary 
remedy depending on the facts of the 
case, The scope of interference by 
the High Court in the two proceed- 
ings is also not the same...... Tas, 

In view of the above rule of law, it 
has to be held that there is an inde- 
pendent right with a litigant to file 
an appeal but there is no 


is, however, a right to bring an ille- 
gality or material irregularity to the 
notice of the High Court which in 
Its turn would exercise the power 
conferred upon it, as warranted by 
the circumstances of the: case. The 
right to invoke the jurisdiction of the 
court under S. 115, C. P, C. may be 
invoked not at any time but only 
within the period stipulated by Arti- 
cle 131 of the Limitation Act. 


11. The various authorities cited 
by the learned counsel for the peti- 
tioner in support of his contention 
that the provisions of O, 37, Rule 3, 
C. P. C. are analogous to the provi- 
sions of. O, 23, R. 3, C. P. C, need 
not be noticed in view of my con- 
clusion about the nature of the right 
in a litigant to invoke the jurisdic- 
tion of the High Court under S, 115, 
C. P. C. The High Courts revisional 
jurisdiction is no doubt a part and 
parcel of the appellate jurisdiction of 
the High Court but all the same the 
nature of the two jurisdictions, name- 
ly, the appellate and the revisional, 
have to be distinguished, as noticed 
earlier, (See . Shankar Ramchandra v. 
Krishnaji Dattatraya, AIR 1970 SC 


1). The crux of the problem is what . 


t 
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right as, 
such to file a revision petition, There- 
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is the scope of S, 115, C. P. C. That 
section has already been read ear- 
lier. As was observed in S. S. Khanna 
v. F. J, Dilon, AIR 1964 SC 497, Sec- 
tion 115, C. P, C., consists of two 
parts, namely, one prescribing the 
conditions in which jurisdiction of 
the High Court. arises, i.e. there is a 
case decided by a subordinate Court 
in which no appeal lies to the High 
Court and .the other which sets out 
the circumstances in which the juris- 
diction may be exercised, The power 
of the High Court is exercisable in 
respect of “amy case which has been 
decided.” The expression “case” 
was not defined in the Code nor in 
the General Clauses Act. 


Their Lordships of the Supreme, 
Court have observed that meaning of 
this expression must be sought in the 
nature of the jurisdiction conferred 
by S. 115, C, P, C. and the purpose 
for which the High Courts were in-` 
vested with it. According to. the 
views of Shah, J, and Sarkar, J.: 
“The expression ‘case’ is a word of 
comprehensive import: it includes 
civil proceedings other than suits, and 
is not restricted. by anything con- 
tained in the section to the entirety 
of the proceeding in a civil court. 
To interpret the expression ‘case’, as 
an entire proceeding only and not a 
part of a proceeding would be to im- 
pose a restriction upon the exercise 
of _powers of superintendence to 
which the jurisdiction to issue writs, 
and the supervisory jurisdiction are 
not subject, and may result in cer- 
tain cases in denying relief to an ag- 
grieved litigant where it is most 
needed, and may result in the perpe-: 
tration of gross injustice.’ Their 
Lordships did not approve of the re- 
stricted view taken by the Allahabad 
High Court in Buddhulal v, Mewa 
Ram, AIR , 1921 All 1 (FB), There- 
fore, if the impugned order is one 
which falls within the ambit of the 
phrase “any case which has been de- 
cided” it would be revisable, 

12. The next question which ari- 
ses is whether the High Court ` has 
power to set aside an order which 
does not finally dispose of the 
suit and when from the de- 
cree or from the final order pass- 
ed in the proceedings an appeal 
is competent, In the present case 
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the order refusing to grant leave to 
appear and defend did not finally 
dispose of the suit and an appeal is 
competent from the decree that has 
been passed, but it must be kept in 
view tbat the effect of the impugned 
order is as given in Cl, (2) of Order 
87, Rule 2, C. P. C., namely that in 
case leave to defènd and appear is 
mot granted, the allegations in the 
plaint shall be deemed to be admit- 
ted, Therefore, an order like the 
present one has far-reaching consequ- 
ences and would clearly fall within 
the ambit of the phrase “any case 
which has been decided” for as far 
as the defendant is eoncerned, the 
controversy has really come to an 
end. If that is the correct proposi~ 
‘tion and if the expression “case” in- 
cludes a part of a case, then, as was 
observed in S. S. Khanna’s case (AIR 
1964 SC 497) by the Supreme Court, 
“there is no escape from the conclu- 
Sion that the revisional jurisdiction 


of the High Court may be exercised. 


irrespective of the question whether 
an appeal lies from the ultimate de- 
cree or order passed in a suit.” In 
my view fhe only interpretation that 
{one can give is that in the present 
jcase irrespective of the decree that 
{has been passed, a revision is compe- 
itent, 


13. On behalf of the respondents 
reliance has been placed on an ob- 
servation of Hidayatullah, J. (as his 
Lordship then was) in the case of S. 
5. Khanna, (ATR 1964 SC 497) men- 
tioned above, which is, “if the trial 
Judge had dismissed the suits and 
passed decrees, there would un- 
doubtedly have been appeals and no 
revision would lie.’ In my view the 


reliance on this observation ‘is mis- 
“placed. ‘In the context in which 
this observation was made, it could 


not be said that the learned Judge 


was disagreeing with the majority 
view in S, S. Khanna’s case. Even 


if it could be said that the view of 
Hidayatullah, J. is different, then I 
‘say with respect that it is the mino- 
rity view. 

14. In view, of the clear pro- 
nouncement of the Supreme Court, I 
consider it unnecessary to dilate upon 
the correctness or otherwise of the 
views expressed in various cases cit- 
ed by learned counsel, . 


A.I. R. 


15. It has been urged on behalf of 
the respondent that there is one other 
important reason why it should be 
held that in a case like the present 
one a revision is not competent and 
the petitioner’s only remedy is to 
file an appeal against the decree. The 
argument is that a decree once passed 
remains effective till set aside and 
so, revising the order by which leave 
to appear and defend has been refus- 
ed would be an exercise in futility 
because the decree will still subsist. 
There is a fallacy in this contention. 
When leave is refused to the defen- 
dant to appear and defend a suit 
under O. 37, C. P, C., the effect of 
the refusal of leave to appear and 
defend is that the allegations in the 
plaint by a deeming provision stand 
admitted. The allegations in the 
plaint being admitted, a decree has 
to follow. This means- that the decree 
follows as a consequence of the ear- 
lier order of refusal to grant leave 
to appear and defend. In my opin- 
ion, when a subsequent order, even 
if it be a decree, is a consequential 
order to an earlier order and the 
earlier order is set aside the -latter 
order must also fall and directions to 
that effect have to be given. 

In Rangiah v. Peddireddi, AIR 1957 
Andh Pra 330, Subba Rao, C. J. (as 
his Lordship. then was) following the 
dicta of the Privy Council] in Shama 
Purshad Ray Chowdry v. MHurro 
Purshad Ray Chowdry (1863-66) 10 
Moo Ind App 203 (PC) observed: “It 
Is a well-settled principle of law that 
certain orders and decrees which 
are subordinate and dependant upon 
earlier orders and decrees could only 
remain in force so long as the orders 
Or decrees on which they were depen- 
dent are not reversed or superseded.” 
The same view was expressed by S. 
N. Andley, C, J. in the. Chamber of 
Colours and Chemicals (P) Ltd, Delhi 
v. Trilok Chand Jain, 1973 Delhi LI 
510, His Lordship construing the effect 
of S. 38 (1) of the Delhi Rent Con- 
trol Act, 1958, observed that “it can- 
not be doubted that the appeal when 
filed was competent, if so, it cannot 
be rendered incompetent merely be- 
cause a final order has been passed. 
If the appeal against the order under 
sub-sec. (7) of Section 15 which may 
be described as an interlocutory 
Order or even as a preliminary order 
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succeeds the final order even if pass- 
ed in the meantime will have to be 
suitably modified.” I, therefore, hold 
that if the impugned order is revers- 
ed or modified the consequential 
order or decree will also have to be 
modified or directions will have to 
pe given that the same is of. no. ef- 
ect, 


16. There is another aspect which 
I may advert to and that is the ef- 
fect of the proviso to sub-sec, (1) to 
S. 115, C. P. C. added by the recent 


amendment to S. 115, C, P; C. 


17. Obviously, the impugned order 
in this case does not fall under Cl. (a) 
of the Proviso. In my opinion it, 
however, does fall under. Cl. (b). It 
will be a great failure of justice if re- 
vision is barred at the threshold on 
account of the proviso because 
under O., 37, R. 2 the effect of refu- 
sal to grant leave to appear and de- 
fend can be the automatic passing of 
a decree against the defendant. I 
should not be taken to mean that I 
am making any observations on the 
Merits as to whether the impugned 
order should or should not have been 
passed by the trial Court. The above 
observations are being made by me 
only in the context of the compe- 
tency of the revision petition. The 
amendment to S. 115, C. P, C., there- 
fore, does. not detract from the prin- 
ciples enunciated above, Indeed, it 
will be worth noticing that the ex- 
planation to the newly added sub-sec- 
tion (2) of S. 115, C. P. C, makes it 
clear that the expression “any case 
which has been decided” is to be 
given the meaning which their Lord- 
ships of the Supreme Court. had 
given to the phrase in S. S. Khanna’s 
case (AIR 1964 SC 497). 


18. The result is that I am of the 
opinion that the revision in the cir- 
cumstances of the case is competent. 
The civil revision be now laid before 
a single Judge for disposal. No costs 
at this stage. 


19. PRITAM SINGH SAFEER J.:— 
I agree. 
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Order accordingly. 
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AVADH BEHARI ROHATGI, J. 
M/s. Mehta Teja Singh & Co., Petis 
tioners v. Union of India and another, 

Respondents. 


Suit No, 301-A of 1973 and I. A. 
2514 of 1973, D/- 9-2-1977. 


(A) Arbitration Act (1940), Ss. 14, 20 

— “Misconduct”? meaning of — Refu- 
sal to summon production of impor- 
tant evidence is misconduct — Acbi- 
trater must follow principles ef na- 
tural justice. 


The principles of natural justice re- 
quire that a party must know what 
case he has to meet. Natural justice 
is nothing else but fair play in ac- 
tion. If is true that am arbitrator is 
not- bound by the technical rules of 
evidence or court procedures, But 
certainly he has a duty to be fair. 
That duty is laid upon every one who 
is called upon to deeide a dispute 
impartially, Refusal to order the pro- 


duction of g document which is the 
‘foundation of the claim is a denial 
of justice. 

The arbitrator's procedure should 


not be opposed to natura? justice. He 
should perform his function in a 
quasi-judicial manner and: should not 
make a farce of the enquiry before 
him, If he does not follow the fum- 
damental rule governing judicial pxo- 
cedure he commits misconduct. The 
word ‘misconduct’ dees not. involve 
moral turpitude. It is a technical 
misconduct. The words. ‘misconduct- 
ed the proceedings’ in Sec, 30 mean 
‘such a mishandling of the arbitration 
as is likely to cause some substantial 
miscarriage -of justice’. (1914) 2 KB 
478, Rel, on. AIR 1971 SC 1646 and 
AIR 1975 SC 230, Dist. (Paras 24, 25) 


(B) Arbitration Aet (1940), S. 30 — 
Award partly good and partly bad— 
Setting aside of. 

Where an award is good in part 
and bad in part, and the two parts 
are severable the award can be set 
aside in part. (Para 31) 
Chronological Paras 
AIR 1975 SC 230 ` 2T 
AIR 1975 SC 1259 I7 


EU/FU/B675/77/KSB 
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AIR 1971 SC 696 +29 
AIR 1971 SC 1646 27 
(1914) 2 KB 478:83 LJKB 1296 | 25 


G. T, Gajaria with J. P, Gupta, for 
Petitioners; K, B, Soni, 
Saharya, for Respondents, 


ORDER:— The petitioner M/s. 
Mehta Teja Singh & Co. are a firm 
of contractors ` (contractor). The res- 
pondent, Union of India invited them 
to accept the work of construction of 
irrigation channels for 'equine breed- 
ing studs at Hissar, One of the items 
of this work was this: 


“Rough excavation in any soil 
(ordinary or hard) getting out and 
removal of spoil to a distance not 


exceeding 440 yards all as specified.” 

2. The contractor executed the 
work. Payments were made to him 
from time to time, At the end of 
the work, in the final bill it was 
found that he was entitled to a ba- 
lance sum of Rs. 12,782.09. 


3. At that stage the Union lodged 
a claim against the contractor, The 
claim was that as the contractor had 
been overpaid he should refund to 
them a sum of Rs. 50.478.15. . The 
contractor denied the claim. The mat- 
ter went to the arbitrator. 


4. Lt. Col. M. K. Bakshi, Com- 
mander Works Engineer was appoint- 
ed as the arbitrator. He made the 
award on lst June, 1973. On the 
claim of the Union for refund his 
award was in these terms: 


“"(b) Claimant’s claim No. 2 of 


Rs. 50,478.15 against recoveries for 
removal of spoil to a distance less 
than specified. The claimant shall 


pay to the respondent a net sum of 
Rs, 14,674.00 only towards recovery.” 


5. The Union having succeeded in. 


their claim before the arbitrator re- 
fused to release -the security of 
Rs. 50,000/- which had been deposit- 
ed by the contractor with them at 
the commencement of the work, The 
contractor, therefore, in order to get 
the security released paid this 


amount of Rs. 14,674/- to the Union’ 


under protest reserving his right to 
challenge the award in Court. It 
is'this part of the award that is now 
being challenged before me by a 


for A, B.. 


-& Co, wv. Union: of. India .. 


Arbitration Act. 

6. Counsel for the contractor has 
not challenged othér -parts of the 
award wherein the contractor’s claims 
were rejected. He has confined his 
attack only to this part of the claim 
of -the Union which was found by 
the arbitrator against the contractor. 


7. On the pleadings of the parties 
the following issues were framed: 


1. Whether the petitioner has ae- 
quiesced in the award and is estop- 
ped from challenging the same on 
account of the fact that realisations 
have been permitted to be made in 
accordance with the award? OPD, 


2. Is the award of the arbitrator 
not open to challenge because it is 
@ non-speaking award? 


3. Is the award given by the arbi- 
trator vitiated because of ‘miscon- 
duct in the proceedings particularly 
on account of the failure to give a 
proper hearing, to make note of the 
proceedings, to consider the submis- 
sions and putting the onus on the 
plaintiff-petitioner as set out in the 
Objection petition? 


4. Is the award of the arbitrator 
also liable to be set aside particular- 
ly because the arbitrator did not call 
for-the evidence of the realisations 
made by the defendant to the extent 
of Rs. 50,478.15 and did not even call 
for the technical. examiner’s report on 
the basis of which this tecovery | was 
made. 

8. Before me the contractor has 
pressed only issue No. 4, On behalf 
of the Union only issue No, 2 was 
argued. 


9. When the matter was before 
the arbitrator, the contractor sub- 
mitted his claims. In their counter- 
claim, the Union made the following 
claim on account of overpayment, It 
was said that after the execution of 
the work the technical examiner had 
made a report in which he had point- 


ed out that overpayment had been’ 


made to the contractor. On the basis 
of this report, the Union formulated 
its claim before the arbitrator -in 
these words: ` >» > ; ‘ 


ALR, 
-petition under Ss. 30 and:.33 of. the 


ae 
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“Details ‘of recoveries on account of post-Technical Examination of 


work. 


S1. No. ` ` Description of detect 


Amount Remarks, 


A A A A a Emenee enanencmmnneeeenne aaa 


i, Borrow pits dug at a distance 
not exceeding 50 yards in- 
ated of antes not on 
ceeding yards as s$ 
ae Eves item 4 of Sch, ‘A’ 


*E ft SSR rate for Si. peu 4 of Sch, ‘A’ 
in any, soil with 440 yds. lead, - 


S.I. 78 0.98 Av 
108 255 
8.53/CM 
-509 20% 0.71- 


; 4,24{CM f 
*B’ SSR rate for S1, Item 4 of Seh, ʻA’ 


in any soil with‘50 yds. lead 
eL 78 0.98 Av 
106 1.20 


218 - 
20% 0.44. . 


2.62iCM 
When SSR rate is 4.24/C M 
When SSR rate ‘is:2.62(/(CM 


10. The contractor disputed this 
claim of the Union, He contended 
that no ‘recovery could be made from 
him, In reply the Union said that 
under Cl. 67 of the Contract, they 
were entitled to recover any amount 
which had been overpaid and, there- 
fore, the arbitrator is entitled to go 
into this question and order refund. 


“11. Under Cl. 67 “the Government 
reserve the right to carry out — a 
technica] examination of the works” 
and 


“If as a result of such technical 

examination any overpayment is dis- 
covered in respect of any work done 
by the contractor it shall be re- 
covered by Government from the 
contrator.......... 
It cannot, therefore, be disputed that 
under Cl. 67, if as a result of the 
‘technical examination’ any overpay- 
ment is discovered the Government 
has a right to recover it from the 
contractor, 

12. Now comes the point of con- 
flict, In-the course of the arbitration 
proceedings, the contractor requested 


29347.76 
CM * 


0.71 
1.25 


50478,15 * This Qty has been 
taken from audited 
Final Bill litem 4 of 
(Sch. ‘A’ ** Sea 
Break down as ‘bo. 


low. 
4, 241CM 


1.72 
C.M. **¥ 


21.98 


8.02;CM, 


- Contractor rate is Bs. 4.50/CM 
Contractor rato is Rs. 4,50 x 2,6 


Seed 


4.24 
= Rs. 2.78/C.M. 
$ Excess rate is =: 4.50 
2.78 (—~) 
1.72 C.M. 


the ‘arbitrator to order the produc- 
tion of the technical examiner’s re- 
port on the basis of which recovery 
of overpayment was being claimed. 
He also asked for the correspondence 
which ensued on the report of the 
technical examiner between one de- 
partment of the Government and the 
other, This request of the contrac- 
tor was strenuously opposed by the 
Union, The arbitrator did not make 
any order, He paid little attention to 
the question of production, funda- 
mental though it was, He heard the 
parties, He made his award on Ist 
June, 1973, as I have said, 


13. After the award was made 
the contractor filed the present peti- 
tion, He also requests.the Court that 
the Union may be ordered to pro- 
duce in Court the technical examiner's 
report as well as ensuing correspon- 
dence. By order dated 22nd - Jan., 
1975 Prithvi Raj, J. directed the Union 
to produce the report of the techni- 


eal examiner but declined to make an. - © 


order in respect of the inter-depart- -.- 
mental correspondence. or notings on 
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the files on the ground that these 
were privileged. 


14. Now the Union has 
report of the technical examiner 
dated 8th Sept., 1971. The relevant 
part of the report reads as follows:— 
. “During site inspection it was no- 
ticed that the borrow pits have been 
dug along channel Nos. 1 and 4 in- 
volving no lead at. all. This has re- 
sulted in an unintended’ benefit to 
the contractor to the extent of Rupees 
2.50 per Cu. M. (i.e. by taking the 
difference of rates quoted for items 
4&1 of Schedule ‘A’),.” > 


15. Now it is not in dispute that 

the technical examiner’s report dated 
8th September, 1971 was not produc- 
ed by the department before the 
arbitrator. Nor was the contractor 
allowed to inspect the report. With- 
out seeing the report the arbitrator 
made his award. Can such an award 
be upheld? This is the question. 


16. To my mind the technical exa- 
miner’s report was a vital document. 
In order to arrive at a just and fair 
decision it was incumbent on 
arbitrator to order its production. It 
was a material document, Without 
the report it was not possible to re- 
solve the controversy between the 
department and the contractor. 
Throughout the department’s case 
was that they were entitled to make 
a recovery because of the report of 
the technical examiner under Cl, 67 
of the contract, This was the basis 
of the claim. Without the technical 
examiner’s report being produced be- 
fore the arbitrator how could any de- 
cision be reached on the respective 
contentions of the parties? The de- 
partment contended that the techni- 
cal examiner has found that overpay- 
ment has been made, The contractor 
on the other hand denied this. The 
least the arbitrator could have done 
was to order its production, The con- 
tractor asked for the report. The Union 
in their counter-claim asserted that 
they were not bound to show the re- 
port to the contractor. In my opin- 
ion this has resulted in grave preju- 
dice to the contractor, Without see- 
ing the report it was not possible to 
defend the counter-claim. The arbi- 
trator had a duty to be fair to the 
parties, Fairness demanded that’ he 
should have ordered the document 


filed the 


the. 
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which was the basis of the claim to 
be produced, Any decision arrived 
at on claim No. 2 without looking at 


the report is bound to result in mis- 


carriage of justice. This is exactly 


- what was happened in this case. 


17. Under S. 30 (a) of the Arbi- 
tration Act an award is liable to be 
set aside if the arbitrator has mis- 
conducted himself or the proceedings. 
Misconduct under S. 30 (a) has not 
the connotation of a moral lapse, It 
comprises legal misconduct. Where 
the arbitrator refuses to order pro- 
duction of materia} documents hav- 
ing a direct bearing on the dis- 


pute between the parties and which 


would have thrown ample light on 
the controversy he is guilty of mis- 
conduct because without the docu- 
ment he cannot come to a just and 
fair decision. This is what the Sup- 
reme Court has held in K, P, Poulose 
v. State of Kerala, AIR 1975 SC 1259. 
18, Counsel for the Union has 
contended that though it is true that 
the report of the technical examiner 
was not produced no prejudice was 
caused to the contractor as the pur- 
port of the report was set out by the 
department in their letter dated 6th 
June, 1972. In that letter the de- 
partment wrote to the contractor: 


“It may be informed that during 
Technical Examination of above work 
under condition 67 of IAFW-2249, 
forming part of the Contract Agree- 
ment, it is seen that the borrow pits 
have been dug by you along channel 
Nos. 1 and 4 involving no lead at 
all which actually were required to 
be dug at a distance of 440 yards as 
specified under item 4 of Schedule 
‘A’ of the contract agreement, This 
has resulted to an overpayment to 
the tune of approximately Rs. 50,000/- 
Exact amount of recovery is being 
worked out and shall be intimated to 
you shortly.” 

The exact amount of recovery was 
later on worked out to Rs. 50,478.15. 

19. Both from the technical exa- 
miner’s report as well as the letter 
dated 6th June, 1972 it will be seen 
that the technical examiner had 
found that borrow pits had been dug 
along channels Nos, 1 & 4 involving 
no lead at all. This is why he 
thought that “unintended benefit” had 
been given to the contractor, l 
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26. In terms of the contract the 
contractor was bound to remove the 
spoil to a distance not exceeding 440 
yards, But if he dumps the earth at 
that very place from where he ex- 
cavates it, he cannot get any pay- 
ment, Lead means the distance from 
the point where material is excavat- 
ed to that where it is deposited. But 
in the claim a different position was 
taken. What was said there was “as 
a result of the technical examination 
of the work, it was revealed that 
though as per the contract the claim- 
ant had to bring the earth from the 
borrow pits from a distance not ex- 
ceeding 440 yards but actually at 
site these borrow pits were dug along 
channels involving lesser lead.” 

21. Similarly in para, 2.4 of the 
counter-claim, it was. said: 

“Having taken the element of the 
lead of 440 yards in their rate the 
claimant’s statement that even if the 
lead is less than 440 yards no reco- 
very is due from them does not 
stand to any reasoning.” 


22. The department thought that 
the contractor was bound to remove 
the spoil to a distance of 440 yards, 
This was also their case before the 
arbitrator where the description of 
defect in the work of the contractor 
was given as: that he had dug bor- 
row pits “at a distance not exceed- 
ing 50 yards instead of a distance 
Not exceeding 440 yards.” 

23. The department’s line of rea- 
soning was that if the contractor had 
dug the pits at a distance not ex- 
ceeding 50 yards he was entitled to 
one rate, If he had dug pits at a 
distance of 440 yards he was entitl- 
ed to another rate. The ‘break down’ 
given by the department in their 
claim clearly shows this. But this 
reasoning is clearly opposed to the 
clause of the contract which says 
that the contractor is entitled to the 
rate of 4.50 for the rough excavation 
in any soil (ordinary or hard) get- 
ting out and removal of spoil to a 
listanee not exceeding 440 yards, The 
zontract provided only one rate. It 
did not provide for two rates, It was 
open to the contractor to dump the 
zarth at any distance from the place 
Xf excavation and that distance was 
10t to exceed 440 yards. It could be 
less than 440 yards, It could be 50 
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yards from the place of excavation. 
Simply because the contractor dump- 
ed the earth at a distance of 50 
yards will not be a ground for dis- 
entitling him to the payment of the 
contracted rate of Rs. 4.50, The 
award therefore suffers from this 
error which appears ex facie. 


24. From the reading of the coun- 
ter-claim and the technical exami- 
ner’s report it is clear that the arbi- 
trator was guilty of legal miscon- 
duct, All this error has resulted be- 
cause he did not order the produc- 
tion of the report and did not per- 
use it. If the arbitrator had ordered 


’. the production of the report the con- 


tractor would have been able to per- 
suade him that the counter-claim of 
the department ran counter to the 
report of the technical examiner. He 
would have cleared the confusion 
which arose because of the two dif- 
fering expressions such as ‘no lead at 
all’ and ‘lesser lead”. As the report 
was net made available to the eon- 


© tractor he was hampered in defend- 


ing the counter-claim.. How could he 
meet the case of the Union? He did 
not know what the technical exami- 
ner had said in his report. The prin- 
ciples of natural justice require that 
a party must know the case he has 
to meet. Natural justice is nothing 
else but fair play in action. Today 
parties litigate with their cards open 
at the table. It is true that an arbi- 
trator is not bound by the technical 
rules of evidence or court proce- 
dures, But certainly he has a duty 
to be fair, That duty is laid upon 
everyone who is called upon to de- 
cide a dispute impartially. Refusal 
to order production of a document 
which is the foundation of the claim 
is a denial of justice. This is why 
when the matter came before Court 
Prithvi Raj, J. ordered production. 
He rejected the claim of privilege, 
25. The arbitrator’s procedure 
should not be opposed to natural jus- 
tice. He should perform his func- 
tion in a quasi-judicial manner and 
should not make a farce of the en- 
quiry before him, But if he does not 
follow the fundamental rule govern- 
ing judicial procedure he commits 
misconduct, The word misconduct 
does not involve moral turpitude. It 
is a technical misconduct. The words 
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‘misconducted the proceeding? in 
S. 30 mean in the words of Atkin, 
J., ‘such a mishandling of the arbitra- 
tion as is likely to cause some sub- 
stantial miscarriage of justice’, (Wil- 
liams v. Wallis (1914) 2 KB 478). 
One instance of such mishandling is 
this case. . 

26. For these reasons I would hold 
that the arbitrator was guilty of legal 
misconduct in awarding a sum of 
Rs. 14,674/- against the contractor. 

27. Counsel for the Union submits 
that there is no error apparent on the 
face of the record and the award, 
therefore, cannot be impugned, I was 
referred to M/s, Allen Berry & Co. 
Pvt, Ltd. v. Union of India, AIR 1971 
SC 696, Union of India v. Kalinga 
Construction Co, (P) Ltd., AIR 1971 
SC 1646 and N. Chellappan v, Secy., 
Kerala State Electricity Board, AIR 
1975 SC 230. It was said that the 
award is a non-speaking award and 
cannot be set aside as there is no er- 
ror on the face of the award. 

28. In my opinion it is not so 
much a case of apparent error as of 
legal misconduct, Therefore, these 
rulings have no application to the 
facts of this case. The error in the 
award has resulted because of legal 
misconduct, Error there is but it has 
its origin in misconduct such as to 
justify setting aside the award, 

29. Counsel then said that no pre- 
judice was caused to the contractor 
by the non-production of the report. 
I cannot accept this. The technical 
examiner’s report said one thing, The 
claim was entirely different. It was 
not possible for the contractor to 
contest the claim without the mate- 
rial document being before him, 

30. Lastly counsel contended that 
the arbitrator has not awarded the 
‘entire sum of Rs, 50,478.50 to the 
Union of. India. He has awarded 
only Rs. 14,674/- and, therefore, it is 
not possible to go into the mental 
process of the arbitrator or the rea- 
sons which weighed with him in 
making the award for a lesser sum 
than that claimed by the Union, This 
argument does not appeal to me. As 
T have said it is not a case of appar- 
ent error on the face of the award. 
Tt is a case of misconduct, Without 
the document it was not possible for 
the claimant to contest the case or 
for the arbitrator to‘ decide it. 
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31. For these reasons I would set 
aside the award in so far as it 
awards Rs. 14,674/- to the Union of 
India against M/s. Mehta Teja Singh 
& Co, The rest of the award has not 
been challenged and is, therefore, 
sustained. The good part of the 
award is severable from the bad. The 
parties are however left to bear their 
own. costs. - 
Order accordingly. 
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.S. B. Lall and another, Petitioners 
v. Registrar of Co-operative Societies 
and another, Respondents. 

Civil Writ No, 1075 of 1976, 
30-3-1977. 

Delhi Co-operative Societies Act (35 
of 1972), S. 97 (2) (v)—Delhi Co-ope- 
rative Societies Rules (1973), R, 25 (2) 
— Membership — Disability for con- 
tinuance of Retrospective ope- 
ration — Validity — Power of retro- 
spective subordinate legislation — 
Such power must be specifically 
given in the Act — In the absence of 
such power in S. 97, R. 25 (2) is 
ultra vires the Act. 


As there is no comma after the 
word ‘admission’ in S. 97 (2) (v), the 
disability that can be prescribed, by 
a rule framed under the section, te 
the continued membership has to be 
a prospective disability. It cannot 
provide for a disability which did nol 
exist previously but by virtue of the 
rule is deemed to exist retrospective- 
ly. The phraseology of Cl, (v) œl 
Sec. 97 (2) has to be read as a con- 
dition to be complied by the existing 
members after the Rules come inte 
force. Power to legislate retrospec: 
tively has been held to exist in legis- 
latures, If the legislature want 
subordinate legislation to be made 
retrospectively, that power has to bt 
specifically given. Since such powe: 
has not been given by Cl. (v) of sub: 


D/- 


“sec, (2) of Section 97, so far as Cl. (2 


of Rule 25 has. retrospective effect 
it is “ultra vires the  rule-makin; 
power postulated by Sec. 97. ILI 
(1974) 2 Delhi 684, Dist. (Para 11 


HU/1U/D125/77/DNK/WNG 





1977 


‘Cases Referred: Chronological Paras 
ILR (1974) 2 Delhi 684 


A. R. Lal, for ‘Petitioners; V. P. 
Nanda, for Respondents. 
PRAKASH NARAIN, J.:— This 


petition under Art, 226 of the Con- 
stitution of India raises only one 
question, namely, whether. R, 25 or 
any of its sub-rules, of the Delhi Co- 
operative Societies Rules, 1973, is 
ultra vires the rule-making power 
postulated by S. 97 of the Delhi Co- 
operative Societies Act, 1972. 

2. The facts material for the pur- 
poses of this case are as stated here- 
inafter. 

3. Petitioner No. 1, S. B. Lal, 
claims himself to be a member of 
petitioner No, 2, which is a housing 
society registered as a Co-operative 
Society under the relevant law. This 
Society was incorporated in 1950 hav- 
ing been registered under the Bom- 
bay Co-operative Societies Act, 1925, 
as applicable to the Union Territory 
of Delhi, on Dec, 9, 1950. In the 
middle of 1951, the Society acquired, 
by purchase, land in Mohammadpur 
Munirka, a revenue estate in the 
Union Territory of Delhi. A portion 
of the land acquired by petitioner 
No, 2 was notified . for acquisition 
under the Land Acquisition Act, 1894. 


The Notification under S. 4 of the 
said Act was issued in 1957. Peti- 
tioner No, 2 started litigation ques- 


tioning the validity and tenability of 
the said acquisition, Inasmuch as 
this litigation was taking time to be 
concluded and so the development of 
the land and allocation of the plots 
were held up, the first petitioner 
who was in urgent need to construct 
a dwelling house for himself on ac- 
count of his impending retirement 
from service, acquired some land in 
Kailash Colony and built a house 
thereon in 1962, The civil suit filed 
by petitioner No. 2 was decided on 
March 31, 1965. The judgment and 
decree of the civil court struck down 


the acquisition of the land belonging. 


to petitioner No, 2. An appeal was 
preferred to the District Judge, 
Delhi, against the judgment and de- 
cree of the trial Court but the same 
was dismissed on Nov. 19, 1968. On 
further appeal the High Court up- 
held the trial Court’s judgment and 
decree by its judgment of July 21, 
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1972, On April 2, 1973, the Delhi 
Co-operative Societies Act 35 of 1972, 
came into force, On the same date 
the Delhi Co-operative Societies Rules, 
1973 were also promulgated and 
came into force. The effect of the 
coming into force of the said Rules 
is that petitioner No, 1 has ceased to 
be a member of petitioner No. 2 and 
thus would not be entitled to allot- 
ment of a plot of land in the hous- 
te colony developed by petitioner 

o, 2. 

4. It is a common ground that no 
disqualification attached to the peti- 
tioners in either having the first peti- 
tioner as a member of the second 
petitioner or allotting land to him 
under the Bombay Co-operative So- 
cieties Act and the Rules framed 
thereunder, Therefore, we are only 
concerned with the relevant provi- 
sions of Act No, 35 of 1972 and the 
Rules of 1973. 

5. Section 1 of Act No. 35 of 1972, 
States inter alia, that it extends to 
the whole Union Territory of Delhi. 
Clause (p) to S. 2 of the said Act de- 
fines “rules” to mean the rules 
made under the Act. Section 92 of 
Act No, 35 of 1972 lays down that 
every society existing on the date of 
enforcement of the Act which has 
been registered under the Co-opera- 
tive Credit Societies Act, 1904, or 
under the Co-operative Societies Act, 
1912, or under the Bom. Co-operative 
Societies Act, 1925, as in force in the 
Union territory of Delhi, shall be 
deemed to be registered under the 
corresponding provisions of this Act, 
and its bye-laws shall, so far as the 
Same are not inconsistent with the 
express provisions of this Act, con- 
tinue in force until altered or res- 
cinded, Therefore, petitioner No. 2 
became a society registered under 
Act No. 35 of 1972, Section 97 of 
the Act gives powers to the Lt. Gov- 
ernor, Delhi, to make Rules inter 
alia, to provide as mentioned in 
Cl, (v), “the conditions to be compli- 
ed with by persons applying for ad- 
mission or admitted as members, for 
the election and admission of mem- 


“bers, and for the payment to be made 


and the interest to be acquired þe- 
fore the exercise of the right of mem- 
bership.” 

6. In exercise of the powers con- 
ferred by S. 97 of Act No, 35 of 1972, 
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the Lt, Governor of Delhi framed 
the Delhi Co-operative Societies Rules 
1973. These also came into force, 
as noticed earlier, on April 2, 1973. 
Rule 25 of the said Rules reads as 
under:— 

25, “Disqualifications for 
ship. 

(1) No person shall be eligible for 
admission as a member of a co-ope- 
rative society, if he— 

(a) has applied to be adjudicated an 
insolvent or is an undischarged insol- 
vent; or 

(b) has been sentenced for any of+ 
fence other than an offence of a poli- 
tical character or an offence not in- 
volving moral turpitude and dis- 
honesty and a period of five years 
has not elapsed from the date of ex- 
piry of the sentence; or 

(c) in the case of membership of a 
housing society; 


Member- 


(i) he owns a residential house or. 


a plot of land for the construction of 
a residential house in any of the 
approved or unapproved colonies or 
other localities in the Union Territory 
of Delhi, in his own name or in the 
name of his spouse-or any of his de- 
pendent children, on lease-hold or 
free-hold basis; 


(ii) he deals in purchase or sale of 
immovable property either as prin- 
cipal or as agent in the Union Terri- 
tory of Delhi; or 

Gii) he or his spouse or any of his 
dependent children is a member of 
“any other housing society except 
otherwise permitted by the Regis- 
trar. 

(2) Notwithstanding anything con- 
tained in the rules or the bye-laws 
of the Co-operative Society, if a 
member becomes, or has already’ be- 
come subject to any disqualifications 
specified in sub-rule (1), he shall be 
deemed to have ceased to be a mem- 
ber from the date when the disqua- 
lifications were incurred 


(3) A member who ceases to be a 
member of a co-operative society 
under sub-rule (2), shall not be en- 
titled to exercise rights of member- 
ships or incur liability as member 
with effect from the date referred to 
in sub-rule (2) but as from the date 
he becomes a creditor of the co-ope- 
rative society in respect of the 
amount due to him on account of 
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paid-up share capital, deposit, cost of 
land deposited or any other amount 
paid by him to the co-operative so- 
ciety as its member. As from the 
date of his ceasing to be a member 
of the society under sub-rule (2), the 
amount standing to his credit shall 
be paid to him by the co-operative 
society forthwith and when the co- 
operative society -is already under 
liquidation, the amount due to him 
will be credited as a debt to a third 
party from the co-operative society. 

(4) If any question as to whether 
a member has incurred any of the, 
disqualifications referred to in sub- 
rule (1) arises, it shall be referred to 
the Registrar for decision. His deci- 
sion. shall be final and binding on 
all concerned. The power of the Re- 
gistrar under this rule shall not be 


delegated to any other person ap- 
pointed to assist the Registrar.” 
7. The present challenge is res- 


tricted to Clauses (2) and (3) of Rule 
25. It is submitted that these clauses 
of Rule 25 are ultra vires Sec, 97 {v) 
of Act No. 35 of 1972, for two rea- 
sons, namely: 


(a) the impugned clauses have re- 
trospective effect and provide for the 
existing members to cease to be mem- 
bers which is not warranted by the 
legislative powers under S, 97 (v) of 
the Act; and 

(b) Cls. (2) and (3) have been fram- 
ed in the exercise -of ` legislative 


. powers which could be exercised only 


by the legislature particularly, when 
S. 97 (v) of the Act does not lay 
down any policy which cireumscribes 
or places any limitations on the am- 
bit and scope of subordinate legisla- 
tion. 

That, vis-a-vis the existing co-opera- 
tive society and its members, Cls. (2) 
and (3) of R. 25 have retrospective 
effect, is not in dispute, The ques- 
tion is whether it is beyond the scope 
of rule-making power postulated by 
S. 97 (v) of the said Act. 


- The precise question which has 
been raised in the present case it is 
said, came up for consideration in 
Prof, Balraj Madhok v. Registrar of 
Co-operative Societies (ILR (1974) 2 
Delhi 684) where it was held that 
legislative intention gleaned from the 
rule-making power is that in the 
Union Territory of. Delhi a person 
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already having a dwelling house 
should not have a, second dwelling 
house by becoming a member of a 
housing society, The validity of the 
rule, it is claimed, was upheld, The 
respondents relied on this decision to 
defeat the petition that has been pre- 
ferred. Learned counsel for the peti- 
tioners, however, urged that the de- 
cision in the case of Prof. Balraj 
Madhok (supra) is distinguishable and 
submitted that the precise question 
raised by him was not before the 
bench. It will, therefore, be proper 
to notice the facts and the ratio of 
the decision in some detail, 


8. The petitioners in that case be- 
came members of a housing society 


which was registered under the Bom-. 


bay Co-operative Societies Act, 1925. 
The Co-operative Society adopted its 
bye-laws which were later replaced 
by the new bye-laws, The relevant 
bye-laws in 1968 were: 

5 (D) (e):— “Any person shall be 
eligible to be-a member of the so- 
ciety provided............ he or his wife 
(she or her husband in case of a 
woman) or any of his/her dependents 
does not own a dwelling house in 
Delhi” 

g {vii):— A person ceases to be a 
member on undertaking the 
business of purchase and sale of 
houses or land for construction of 
houses either directly or indirectly 
or on purchasing a house or a plot 
of land for construction of house 
either in his own name or in the 
name of any of his dependents 
through any other source and the 
member shall, within one month of 
his undertaking the said business or 
purchase of a house or a plot of 
land shall inform the society about 
this.” 

9. The petitionérs complained that 
the Registrar and the Assistant Re- 
gistrar, Co-operative Societies, Delhi 
Administration; had on the strength 
of these bye laws treated the peti- 
tioners as having ceased to be mem- 
bers of the housing society. The peti- 
tioners did not deny that they had 
houses in Delhi but they contended 
that they were nevertheless entitled 
to become members of the society 
under the bye-laws of 1959 and that 
the bye-laws of 1968 had no retro- 
spective application so as to deprive 


er 
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them of their membership, The main 
relief prayed for by the petitioners 
was for a declaration that they con- 
tinued to be members of the housing 
society and for the quashing of the 
action of the Registrar and Assistant 
Registrar of Co-operative Societies, 
treating them as non-members. 
Though the writ petition was filed on 
August 2, 1973, the petitioners did 
not refer to the fact of the coming 
into force of- the Delhi Co-operative 
Societies Act, 1972 and the Delhi Co- 
operative Societies Rules, 1973. It was 
in this background that the matter 
was heard, Construing the- term 
“eligible to be a member” used in 
bye-law No, 5 (i) of this housing so- 
ciety, it was observed that “the verb 
“be” has two meanings, namely, (a) 
to exist and (b) to become.: The for- 
mer refers to the existence of state 
of affairs in praesenti while the lat- 
ter refers to the coming into exis- 
tence of a new state of affairs.” The 
effect of coming into existence of Act 
No. 35 of 1972 and the Rules of 1973 
was dilated upon. It was held that 
the housing society must be deemed 
to be registered under S., 9 of Act 
No. 35 of 1972, and so its bye-laws 
could not be contrary to the provi- 
sions of the Act and the Rules made 
thereunder, In that context it was 
observed: that if bye-law 5 (i) was 


‘applicable only to the admission of 


new members then the said bye-law 
continued in force only upto April 2, 
1973. Rule 25 (1) was noticed and it 
was mentioned that it disqualifies a 
person from becoming a member if 
he owns a residential house or plot of 
land in Delhi. This rule, it was held, 
was framed under S. 97 (2) (v) which 
expressly empowers the framing of 
rules which would affect not only 
persons- applying for admission buf 
also persons who were admitted as 
members already. Observing that 


‘the same power to affect the mem- 


bership of persons who have already 
become members by the making of 
rules was also given by S, 71 (2) (d) 
of the Bombay Co-operative Societies 
Act, 1925, it was held that the legis- 
lative intention underlying the rule 
making sections of both these statu- 
tes, i.e., Acts of 1925 and of 1972, 
was the same. Old bye-law 5 (i) (v) 
was held to have ceased its effect in 
1972, as it was inconsistent with 
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R..25 (2). . It seems the Bench was 
more concerned with the bye-laws of 
the society than the validity of Rule 
25 (2), and we are in agreement with 
the learned counsel for the petitioner 
that the. Bench did not consider the 
question as to whether R. 25 (2) was 
ultra vires, S. 97 (2) (v) of Act No. 35 
of 1972. 

10. Section 97 (2) (v) of Act No. 
35 of 1972 reads as under:— 
- "97 (2): In particular, and without 
prejudice to the generality of the 
foregoing power, such rules may pro- 
vide for all or any of the following 
matters namely:— 
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(v) the conditions to be complied 
with by persons applying for admis- 
sion or admitted as members, for 
the election and admission of mem- 
bers, and for the payment to be 
made and the interest to be acquir- 
ed before the exercise of the right of 
membership.” 

11. Reading S. 97 (2) (v) if one 
puts a comma after the word ‘admis-~ 
sion’ one can say that a fourth cate- 
gory of persons is also created, name- 
ly, those who were already members 
on the day when the rules came 
into force. As it is, we do not find 
that there is any comma. So, the dis- 
ability that can be prescribed by a 
rule framed under the section to the 
continued membership has to be a 
prospective disability. It cannot pro- 
vide for a disability which did not 
exist previously but by virtue of the 
rule is deemed to exist retrospective- 
lly. The phraseology of Cl. (v) of 
sub-s. (2) of S. 97 of Act, 1972, has 
to be read as a condition to be com- 
plied with by the existing members 
after the Rules come into force. 
Power to legislate retrospectively has 
been held to exist in legislatures, If 
the legislature wants 
legislation to be made retrospective- 
‘lly, that power has to be specifically 

given. In our view, this power has 
not been given by Cl. (v) of sub-sec- 

tion (2) of S, 97 of the said Act. 

Therefore, so far as Cl. (2) of R. 25 
has retrospective effect, it must be 
held -to be ultra vires ‘the rule mak- 





ing power postulated by Sec, 97 of 


Act No. 35 of 1972. 
12. The view that we have taken 
above makes it unnecessary for us 
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to dilate on the other aspects urged 
by the learned counsel for the peti- 
tioners. 


13. We, therefore, accept this peti- 
tion and declare that Cl. (2) of R. 25 
of the Delhi Co- -operative Societies 
Rules, 1973, and in consequence 
Cl. (3) of the said rule are ultra vires 
S. 97 (2) (v) of Act No, 35 of 1972. 
Inasmuch as the said rule has been 
struck down by us, we issue a man- 
damus against the respondents res- 
training them from enforcing the 
rule that has been struck down by 
Us, 

14. In the circumstances 
case, we leave the parties 
their own costs. 


of the 
to bear 


Petition allowed. 
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Gandhi Harijan Ucchtar Madhymik 
Vidyalaya and others, ` Petitioners v. 
Director of Education, Delhi Admin- 
istration; Delhi and others, Respon- 
dents, 

Civil Writ No, 1140 of 1975 and 
Civil Misc Nos. 339, 921, 935, 936, 975, 
941, 986, 987, 1301, 1474, 1538 of 1976. 
and Cr. O. No. 36 of 1976, D/- 17-5- 
1977. 


(A) Constitution of India, Art. 30 
—— Minority — Arya Samaj cannot 
be considered a minority — ` Hence 
institutions established by it would 
not qualify for the protection under 


Art, 30, AIR 1976 Delhi 207, Foll. 
(Para 5) 

(B) Delhi School Education Act (18 
of 1973), S. 20 — Taking over the 
management of school — Show cause 
notice to the management of school— 
When to be issued — Considerations, 
(Constitution of. India, Art. 226). 

In a system governed by the Rule 
of Law every executive action, to be 
valid must not only conform to the 
constitutional or statutory constraints 
but also be bona fide, just and fair. 
A mala fide executive action has no 
de jure existence. It is well settled 
that the State take over of the mana- 
gement of an educational institu- 
tion, run by an individual or a so- 


. ciety, is a matter of considerable im- 
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portance, There are many facets to 
a take over measure, It divests the 
individual or the society of the right 
to manage the institution, which the 
individual or the society had esta- 
blished, and to that extent, therefore, 
interferes with individual or institu- 
tional rights. A take over of manage- 
ment may also involve temporary or 
partial deprivation of the right to 
hold property and the individual or 
the institution concerned may, as a re- 
sult of the take over of the manage- 
ment, be deprived of the possession 
of the property, that may belong toa 
such an individual or institution, In 
that sense, therefore, the take over 
may attract the fundamental right to 
hold property, A take over of manage- 
ment would also involve a conflict 
between individual or institutional in- 
terest on the one hand, and publie 
interest, which is sought to be serv- 
ed by the take over, on the other. 
There is the imperative need to ba- 
lance the two requirements. There 
are various aspects of the property of 
a take over, apart from the constitu- 
tional or legal requirements to which 
such a measure must conform, It is 
beyond doubt that the affairs of an 
educational institution must be con- 
ducted in accordance with law, so as 
to be conducive to the development 
of education, an object that the ins- 
titution is supposed to serve, While 
it is not possible to put the condi- 
tions which may justify a take over 
of a management in the strait-jac- 
ket of a judicially evolved definition, 
there could be no doubt that the 
take over of a management of an 
institution would, ordinarily, be re- 
sorted to where other measures to 
deal with the affairs of an institu- 
tion, complained of, have failed to 
achieve the desired result, There are 
various interests involved in an edu- 
cational institution, There is the le- 
zal right of the management to con- 
luct the affairs of the institution. 
There are the claims of the staff, the 
security of their tenure and proper 
2onditions of works. There is the 
nterest of the students, as indeed the 
werriding requirements of public in- 
terest. In any conflict between the 
management of an educational insti- 
tution and the dissident staff it is 
necessary, as well as desirable, to 
strike a reasonable balance between 
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the requirement of discipline, on the 
one hand, and the need of a machi- 
nery for the redressal of grievance 
of the staff, on the other, (Para 12) 


In considering the various ques- 
tions that arise in the proceedings 
for the take over of the management 
of the institution, the Administrator 
would keep all these considerations in 
view and would bring to bear inde- 
pendent and fresh thinking on the 
material on record, and the further 
material that may be placed before 
him by the various interests and 
take a decision after giving the 
management, the teachers and others, 
who may be interested a reasonable 
opportunity of being heard, If the 
Administrator decides to order an 
Inquiry into the affairs of the insti- 
tution the inquiry should be, as far 
as possible, entrusted to an autho- 
rity, which would inspire confidence 
of all the interests.concerned, and no 
person in authority, who had occa- 
sion to deal with the matter before, 
would be associated with the inquiry 
or the process of decision making. 


(Para 12) 
Cases Referred: Chronological Paras 
AIR 1976 Delhi 207 5 


S. N. Marwaha with A. K. Mar- 
waha, for Petitioners; B, N. Lokur 
Sr, Advocate with B. Dutta, J. L. 
Saxena and Rishi Kesh, (for Nos. 1 
and 2); Madan Bhatia with Mahesh- 


war Dayal and Wazir Singh, for 
other Respondents, 
ORDER:— This petition, under 


Arts. 226/227 of the Constitution of 
India, By Gandhi Harijan Ucchatar 
Madhyamik Vidyalaya, its Principal, 
and certain others, including the Pre- 
sident of its Managing Committee, is 
directed against certain orders and 
directions ofthe Directorate of Educa- 
tion with regard to the management 
of the School and a notice from the 
Administrator of the Union Territory 


of Delhi requiring the Manager of 
the school to show cause why the 
management of the school be not 


taken over under Section 20 of the 
Delhi School Education Act, 1973 (for 
short, the Act).- 


2. According to the petitioners, the 
school was started in the year 1965 
by the Gandhi Harijan Shiksha Sabha, 
a society registered under the Socie- 


. 242 Delhi [Prs. 2-3] 


ties Registration Act, asa: Middle 
School, with the object of imparting 
“knowledge of vedic and Arya Samaj 
text as laid down by its founder 
Maharishi Daya Nand Ji who had 
been the Pioneer for the eause of up- 
lift of untouchability in India in 
Hindu society.” -It is claimed that in- 
ter alia, on account of the untiring 
efforts and work of Shri Ranjit 
Singh, who has been the Principal of 
the school since its inception, the 
institution has grown from strength 
to strength over the years and had 
become by the year 1975, when the 
petition was filed, a Higher Secon- 
dary School, having on its rolls 3500 
students and a staff of 146 teachers, 
housed in a building of its own con- 
sisting of over 50 rooms in two floors 
in an area of about 7000 sq. yds. ac- 
quired and put up with public help 
without any assistance from govern- 
ment. It is a co-educational institu- 
tion and works in two shifts. It is 
further claimed that throughout this 
period the school was considered 
among the best run schools in Delhi, 
with excellent results and the mana- 
gement of the school had been 
the recipient of commendations and 
appreciation on a number of occa- 
sions from the educational authori- 
ties, According to the petitioners, 
since the enforcement of the Act, 
there has been undue interference in 
the management and administration 
of the. school by the Directorate of 
. Education, which had its genesis in 
the jealousies that the successful 
management and growth of the school 
by the efforts of the Principal had 
generated and, in particular, the 
machinations of a local social worker, 
Shri Ram Chander Kardam, who had 
openly aspired to the membership of 
the Managing Committee of the school. 
According to the petitioners, the re- 
sistance of the management to the in- 
clusion of Shri Kardam into the 
Managing Committee has been the 
cause of hostility by the Directorate 
of Education towards the manage- 
ment of the school, which inspired 
public agitation against the manage- 
ment and, in particular, against the 
Principal and disaffection amongst a 
section of the teaching staff, which 
have since taken an ugly turn be- 
cause of the support that the ele- 
ments hostile to the management 
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have been able to enlist on account 
of the influence of Shri Kardam over 
the then Chief Executive Councillor, 
who also held the education portfolio, 
and the officers of the Directorate of 
Education. It is further alleged that 
the hostile attitude of the dissident 
teachers is partly attributable to the 
fact that they were acting under the 
influence of a political party,‘ which 
during the material period, was sup- 
porting the political party then in 
power in the Union Territory of 
Delhi and at the Centre. According to 
the petitioners, the interference with 
the management of the school and 
its threatened take over by the Ad- 
ministration is not only mala fide, 
actuated by political considerations, 
but is also violative of the funda- 
mental right of the Society and the 
School enshrined in Art. 30 of the 
Constitution of India on the ground 
that the Society and the school are 
minority institutions, having been 
established by the Arya Samaj, a re- 
ligious minority, for the benefit of 
the Scheduled Castes and the other 
backward classes ‘constituting an eco- 
nomic minority, After the internal 
emergency was withdrawn the peti- 
tioners also sought the protection of 
Art. 19 of the Constitution of India 
in that the threatened take over 
would militate against the fundamen- 
tal right of the Society to hold its 
property, Article 14 was also press- 
ed into service on the ground that 
the threatened action smacked of hos- 
tile discrimination in that it was an 
arbitrary executive action, The con- 
stitutionality of certain provisions of 
the Act and the Rules framed there- 


under was also brought within the 
sweep of the challenge. 
3. The petition was vehemently 


opposed on behalf of the Administra- 
tion and the allegations of mala fides 
and the minority character of the in- 
stitution, inter alia, were denied, Dur- 
ing the pendency of the proceedings 
the dissident members of the staff 
apparently intensified their agitation 
against the Principal and in their ef- ' 
fort to remove him from the manage- 
ment entered the fray and sought to 


be impleaded as respondents, inter 
alia, on the ground that they were 
vitally interested in the proper 


management of the school and were 
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being victimised by 
management. A large number of 
teachers were, therefore, impleaded 
as respondents with a view to pro- 
tect their interests. Gandhi Hari- 
jan Sewak Samaj, a society, said to 
have been registered under the So- 
cieties Registration Act, and which 
staked a claim to having established 
the aforesaid school, was also allow- 
ed to participate in the proceedings 
at its request. The petition was also 
opposed by the dissident teachers and 
the said society. 


4. I have heard learned counsel 
for the parties at great length not 
only on the various questions in con- 
troversy between the parties but also 
as to the course of events since the 
inception of the ‘school leading, and 
the causes that may have contribut- 
ed, to the present state of confronta- 
tion between the management of the 
‘school and a section of the teaching 
staff, as indeed, the conflict between 
the management of the school and 
the authorities. 


Gandhi H. U. M. Vidyalaya v. 
the present 


5. The principal question that the 


petitioners raise relates to the cha- 
racter of the society or the school 
as a minority institution established 


by the Arya Samaj for the uplift of 
the Harijans and other backward 
classes and the consequential Consti- 
tutional protection that it claims 
under Article 30 of the Constitution 
of India, including the right to 
manage and conduct its affairs, It is 
‘apparently on account of this con- 
tention that Rule had been issued in 


the petition, as indeed in a large 
number of other petitions, involv- 
ing a similar question. The ques- 


tion was agitated before me but 
it was agreed that, so far as this 
Court is concerned, the matter was 
settled by a Division Bench of this 
Court by an order of Nov. 17, 1975, 
in C. W. 334/74 (reported in AIR 1976 
Delhi 207) in which this Court, inter 
alia, ruled that Arya Samaj could 
not be considered a minority and the 
institutions established by it would 
not, therefore, qualify for the pro- 
tection under Art. 30 of the Consti- 
tution of India, The decision is bind- 
ing on this Court and I am in res- 
pectful agreement with the view ex- 
pressed by the Division Bench, It is 
true that the question is otherwise 
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res integra as the matter was taken 
to the Supreme Court and now forms 
subject-matter of an appeal. In view 
however, of the decision of the Divi- 
sion Bench this contention cannot 
prevail at this stage and must, there- 
fore, fail. 


6. On behalf of the dissident tea- 
chers a contention was raised that 
even if the institutions set up by the 
Arya Samaj were to qualify for the 
constitutional protection the peti- 
tioners could not avail of it in that 
in the first place, the Society, which 
Is said to have established the school, 
was not the petitioner and had not 
claimed any relief and secondly, be- 
cause the material on record would 
Not support the claim that the So- 
ciety or the school had ever been 
established by the Arya Samaj. It 
was further contended that the mere 
object to impart education to the 


members of the Scheduled Caste 
and backward classes would be in- 
sufficient to attract the aforesaid 
constitutional provision. By C. M. 


1538/76 the Gandhi Harijan Shiksha 
Sabha was sought to be impleaded as 
a co-petitioner at the fag-end of the 
hearing of the petition with a view 
to tide over the difficulty, There is, 
however, nothing in the application 
or in the other material on record 
which may support the claim that 
the institution had at any stage 
been established by the Arya Samaj 
or any group of persons claiming to 
believe in its tenets. The constitu- 
tional protection would not, there- 
fore, be available to the institution 
in any event and the claim to it 
must fail on that account as well. 


7. One of the other contentions, 
which is based on an equally impres- 
sive constitutional edifice, is as to 
the vires of certain provisions of the 
Act and the Rules framed there- 
under. But here again the petitioners 
were considerably handicapped þe- 
cause of the decision of this Court 
upholding the constitutional validity 
of most of these provisions, No at- 
tempt was made to assail the provi- 
sions other than those which have 
already been upheld by this Court. 

8. Ordinarily, the major premise 
on which the petition was based 
having thus virtually disappeared 
with the pronouncement of this Court 
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On the real questions in controversy. 
I would have accepted the conten- 
tion of the Administration, as indeed 
the dissident teachers, to dismiss the 
petition at an earlier stage of the 
proceedings leaving the petitioners 
free to pursue the matter, either in 
the Supreme Court or before the 
Administrator, in the course of the 
proceedings arising out of the im- 
peached notice. However, I desisted 
from following such a course because 
of two very weighty reasons. In the 
first instance, it appeared to me that 
there was substance in the grievance 
of the petitioners that, even though 
the petitioners were under a notice 
threatening a take “over of the 
management of the school, the peti- 
tioners were being denied a reason- 
able opportunity to inspect the offi- 
cial records ‘relating to the earlier 
enquiries into somewhat similar al- 
legations which formed basis of the 
impugned notice and reports of in- 
spection of the school, which alleged- 
ly belied the allegations, It was not 
disputed on behalf of the Administra- 
tion that there were occasions in the 
past in which some of the allega- 
tions, said to form the basis of the 
take over notice, had been enquired 
into by various inspection teams and/ 


or enquiry committees and the alle- . 


gations had either been proved to be 
false or remained unsubstantiated for 
want of material. I felt that unless 
the petitioners were allowed a rea- 
sonable opportunity of inspecting the 
records it would be a denial of a rea- 
sonable opportunity to the petitioner 
of being heard, Secondly, the peti- 
tioners had made serious allegations 
that the move for the take over of 
the management of the school was 
not based on any bona fide adminis- 
trative necessity or any objective as- 
sessment of the affairs of the school, 
but was wholly mala fide in so far 
as it had been engineered by Shri 
Kardam for purely personal ends, 
through his political influence on 
the then Chief Executive Councillor 
of Delhi, in collusion with the dissi- 
dent teachers who were acting as in- 
struments of a political party which 
had, at the relevant time, been sup- 
porting the policies of the party 
then in. power in the Union Territory 
of Delhi and that the decision to 


take over had virtually been taken 


-years been more or less a 


‘tion of power, 
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and the impugned notice and the in- 
quiry pursuant to it was intended to 
be a mere eye-wash. That the take 
over decision was tainted with mala 
fide was also sought to be supported 
with reference to the admitted fact 
that on more than one occasion in 
the past some of the allegations, 
which were sought to justify the 
take over, had been enquired into 
but the enquiry had proved abortive. 


9 During the pendency of the 
petition the petitioners have been 
able, on account of the intervention 
of this Court, to make an exhaustive 
inspection of the records relating to 
the previous inspections and enqui- 
ries and had the necessary opportu- 
nity to make out copies of the reje- 
vant records. One of the grievan- 
ces of the petitioners that they would 
not be able to effectively place their 
point of view before the Administra- 
tor would seem to have thus disap- 
peared. The petitioners were, there- 
fore, willing to submit to an impar-~ 
tial enquiry into the affairs of the 
school, as indeed, the conduct of dis- 
sident teachers, The dissident teachers 
were also willing to submit to any 
such enquiry, Counsel for the Admin- 
istration was, however, unable to 
persuade the Administration’ to have 
either a judicial enquiry or an im- 
partial enquiry by any person who 
would not be under the influence of 
the Administration, particularly the 
then Chief Executive Councillor, 


10. On a perusal of the bulky re- 
cords of the petition and in the 
course of hearing of elaborate argu- 
ments on behalf of the various par- 
ties it prima facie appears that, ir- 
respective of the fact whether the 
school was established by any society 
or had a duly constituted managing 
committee, the management of the 
school has, by and large, over the 
one-man 
affair in that the Principal of the 
school, who appeared to be both 
energetic and but also its sole builder 
and benefactor (sic), It has almost 
been a common case of the parties 
that ~he has been managing the af- 
fairs of the school almost exclusive- 
ly, including collection of funds, re- 
cruitment of teachers and had ap- 
parently, because of this concentra- 
become unpopular 
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among a section of the teaching staff, 
which made him, as indeed the school 
a subject-matter of not only public 
controversy but also brought them 
Into conflict with the educational 
authorities. Prima facie, it also ap- 
peared that the school had, by and 
large, a smooth course until Shri 
Kardam started evincing interest in 
its affairs and almost openly aspired 
to the membership of its managing 
committee, either for personal pro- 
jection or with a view to ensure the 
participation of local population with 
the administration of the school. 
That his desire was blessed and sup- 
ported by the then Chief Executive 
Councillor is amply borne out by 
the records although I could not 
hazard any opinion as to the reason 
why he was able to enlist his sup- 
port, There is considerable force in 
the contention that the attitude of 
the Chief Executive Councillor, as 
indeed of the dissident teachers, may 
have some political motivation al 
though it is difficult to altoge- 
ther exclude the possibility that 
the hostile attitude of the Admin- 
istration and a section of the staff 
may have been occasioned either hy 
the concentration of power in the 
hands of the principal or the use of 
the unconventional methods adopted 
by him in the management of the 
school or perhaps because of the oft 
repeated allegations of collection of 
funds without accounts, arbitrary 
manner of dealing with the staff, 
lack of control by the managing 
Committee and the further allegation 
that contribution for the school was 
extorted out of the prospective mem- 
bers of the staff and the existing staff 
was compelled to execute receipts 
for larger amounts than were paid to 
them by way of salary, probably with 
a view to generate sufficient funds to 
meet the deficit, which a recognised 
school was bound to . provide, 


11. 
are 


Ordinarily, where mala fides 
attributed to executive . action 


and there is material which may 
justify an investigation, this Court 
would be inclined, as indeed 


bound, to go into the matter and, if 
necessary, even strike down a notice 
which merely requires the manage- 
ment of a school to show cause 
against a possible take over. I do 
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not, however, propose to adopt this 
course or even to comment on what, 
on the examination so far made of 
the material, appears to me to be the 
true position because the extensive 
inspection of records allowed to the 
petitioners under the auspices of this 
Court during the pendency of the 
petition and the recent political chan- 
ges and the administrative changes in 
consequence thereof, to my mind, 
have made a qualitative difference in 
the context in which the petitioners 
had a justifiable apprehension that a 
fair hearing or an impartial and ob- 
jective considertion of the question of 
take over would be denied to the 
petitioners. Learned counsel for the 
petitioners made no attempt to con- 
ceal his jubilation on the recent poli- 
tical changes and even hinted, on 
more than one occasion, that as a re- 
sult of these changes, and the fur- 
ther changes that, he thought, were 
bound to follow, a withdrawal of the 


notice was perhaps around the cor- 
ner, even though the likelihood of 
the reversal of the attitude of the 


Administration, in the matter of 
take over of the school in larger pub- 
lic interest, was not shared on be- 
half of the dissident teachers. In view, 
therefore, of the fact that the major 
objection of the petitioners, that they 
were being prevented from inspect- 
ing the relevant official records has 
almost disappeared and the counsel 
for the petitioners has had an exten- 
sive opportunity to inspect the records 
and the further fact that, in view of 
the recent political and administra- 
tive changes, it would be possik'e for 


the Administration to bring to bear 
an independent, impartial and fresh 
thinking on the material on record 


and the further material that may be 
placed before the authorities by 
the petitioners as indeed the tea- 
chers and all others who may 
be interested’ in the proper mana- 
gement of the school, it is un- 
necessary for this Court to inter- 
fere at this stage, leaving the peti- 
tioners free to seek their legal reme- 
dies should and adverse order be 
made by the Administrator, 


12. In a system governed by the 
Rule of Law every executive action, 
to be valid must not only conform to 
the constitutional or statutory con- 
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Straints but also be bona fide, just 
and fair, A mala fide executive ac- 
tion has no de jure existence, It is 
well settled that the State take over 
of the management of an educational 
institution, run by an individual or a 
society is a matter of considerable 
Importance, There are many facets 
to.a take over measure. It divests 
the individual or the society of the 
right to manage the institution, which 
the individual or the. society had 
established, and to that extent, there- 
fore, interferes with individual or in- 
stitutional rights. A take over of 
management may also involve tem- 
porary or partial deprivation of the 
right to hold property and the indivi- 
dual or the institution concerned 
may, as a result of the take over of 
the management, be deprived of the 
possession of the property, that may 





belong to such an individual or in- 
stitution. In that sense, therefore, 
the take over may attract the fun- 


damental right to hold property. A 
take over of management would also 
involve a conflict between individual 
or institutional interest on the one 
hand, and public interest, which is 
sought to be served by the take over, 
on the other. There is the imperative 
need to balance the two require- 
ments, There are various aspects of 
the propriety of a take over, apart 
from the constitutional or legal re- 
quirements to which such a measure 
must conform, It is beyond doubt 
that the affairs of an educational in- 


stitution must be conducted in ac- 
cordance with law and the require- 
ments of propriety so as to be 


conducive to the development of edu- 
tion, an object that the institution is 
supposed to serve, While it is not 
possible to put the conditions which 
may justify a take over of a mana- 
gement in the strait-jacket of a 
judicially evolved definition, there 
could be no doubt that the take over 
of a management of an institution 
would, ordinarily, be resorted to 
where other measures to deal with 
the affairs of an institution complain- 
ed of, have failed to achieve the de- 
lsired result. There are various in- 
iterests involved in an educational in- 
‘stitution. There is the legal right of 
‘the management to conduct the af- 
fairs of the institution. There are the 
claims of the staff, the security of 
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their tenure and proper conditions of 
work, There is the interest of the 
students, as indeed the overriding re- 
quirements of public interest. In any 
conflict between the management of 
an educational institution and the 
dissident staff it is necessary, as well 
as desirable, to strike a reasonable 
balance between the requirement of 
discipline, on the one hand, and the 
need of a machinery for the redres- 
sal of grievance of the staff, on the 
other, I have absolutely no doubt in 
my mind that, in considering the 
verious questions that arise in the 
present proceedings for the take over 
of the management of the institution, 
the Administrator would keep all 
these considerations in view and 
would bring to bear independent ‘and 
fresh thinking on the material on re- 
cord, and the further material that 
may be placed before him by the 
various interests and take a decision 
after giving the management, the tea- 
chers and others, who may be inte- 
rested, a reasonable opportunity of be- 
ing heard, I have also no doubt in 
my mind that if the Administrator 
decides to order an inquiry into the 
affairs of the institution the inquiry 
would be, as far as possible, entrust- 
ed to an authority, which would in- 
spire confidence of all the interests 
concerned, and no person in autho- 
rity, who had occasion to deal with 
the matter before, would be associat- 
ed with the inquiry or the process of 
decision making. 


13. In the result I would dismiss 
the petition. In the way I have look- 
ed at the matters in controversy no 
further direction will be necessary on 
the various miscellanous applications 
made by the parties from time totime 
for directions. All these applica- 
tions are dismissed and the various 
interim orders and directions made 
from time to time with regard to the 
management of the school stand va- 
cated. 


14. In the peculiar circumstances, 
there would be no costs. 


Petition dismissed. 
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PRAKASH NARAIN AND 
PRITAM SINGH SAFEER, JJ. 

Kahan Chand Makan, Appellant v. 
B. S. Bhambri and others, Respon- 
dents. 

S. A, O. Nos, 213 of 1969 and 231 
of 1974, D/- 4-4-1977." 

Delhi Rent Control Act (1958) Ss. 14 
(2) and 15 (1) — Benefit under Sec~ 
tion 14 (2). — When tenant can be 
deemed to have obtained —— Neces- 
sity of previous order under S. 15 (1). 


When a landlord files a petition for 
eviction on the ground of non-pay- 


ment of rent covered by S. 14 (1), 


three possible situations can arise. 
First, the tenant on coming to know 
of the filing of the petition may pay 
the arrears of rent due to the land- 
lord out of court prior to the hear- 
ing fixed: Secondly, the tenant may 
pay the arrears of rent due or de- 
posit the same on the first date of 
hearing or at any time prior to the 
making of an order under S. 15 (1); 
and thirdly, may wait for an order fo 
be made under S, 15 (1) and deposit 
the arrears of rent mentioned in the 
said order. In the first two situa- 
tions, the landlord may (a) withdraw 
his petition for eviction or (b) get his 
petition dismissed for default or (c) 
press for an order under Sec, 15 (1). 
The occasion for insisting for an order 
under S, 15 (1) may arise because 
the tenant may be contesting the 
ground of eviction or the landlord 
may like to ensure that in case of a 
future default in payment of rent 
and he being compelled to come to 
court, he should be able to plead the 
proviso to S. 14 (2). In case no order 
under S. 15 (1) is made or claimed to 
be made by the landlord, the pay- 
ment or deposit of rent by the ten- 
ant cannot be regarded as having 
been made “as required by S, 15.” 
(Para 12) 
Where a deposit of arrears of rent 
has been made by the tenant in com- 
pliance with an order specifically 
passed under S, 15 (1), the benefit of 
S. 14 (2) cannot be availed of by the 


*(From Order of M., L, Jain Rent 
Control Tribunal, Delhi, D/- 23-5- 
1969). 
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tenant in a subsequent proceeding for 
his ejectment on the same ground. 
The existence and proof of such an 
order in an earlier proceeding cover- 
ed by S. 14 (1) (a) is essential in 
order to deprive the tenant of the 
protection which S. 14 (2) gives him. 
Case law discussed, (Para 13) 
Cases Referred: Chronological Paras 
1974 Rajdhani LR 435 
1974 Ren CR 370 (Delhi) 7 
1972 Delhi LT 375 7 
1972 Ren CR 696 (Delhi) 7 
1970 Ren CR 566 (Delhi) 7 
AIR 1965 SC 440 7 
Ishwar Sahai with Maheshwar Da- 
yal, for Appellant; G. L, Rawal, for 
Respondents. 


PRITAM SINGH : SAFEER, J.:— 
This judgment will dispose of the re- 
ference made in S. A. O. No, 213 of 
1969 as well as S. A. O. No, 231 of 
1974. o. 

2. S. A, O. No. 213 of 1969 was 
taken up by B. C. Misra, J. on 26th 
of March, 1975 and he made a refer- 
ence in terms of the order passed on 
that date. S, A. O. No. 231 of 1974 
was also taken up by him on the 
same date and in accordance with 
the order he passed it was observed 
that a reference had been made in 
the earlier case and the appeals would 


be heard on merits, after the refer- 
ence has been answered. 
g We need not notice the facts 


with which the two appeals are con- 
cerned, because we .are to answer 
the reference only. 


4, A careful perusal of the detail- 
ed order of reference made in S, A.O. 
No, 213 of 1969 leads to the conclu- 
sion that the learned Judge was fac- 
ed with the question as to what 
would be the true interpretation of 
Section 14 (2) of the Delhi Rent Con- 
trol Act, 1958. The concerned pro- 
visions may be noticed at once, Sec- 
tion 14 (2) in the Act is:— 

“14, Protection of Tenants against 
eviction (1): 3 * ToM 

(2) No order for the recovery of 
possession of any premises shall be 
made on the ground specified in 
Clause (a) of the proviso to sub-sec- 
tion (1), if the tenant makes payment 
or deposit as required by S, 15: 

Provided that no tenant shall be 
entitled to the benefit under this sub- 
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section if, having obtained such bene- 
fit once in respect of any premises, 
he again makes a default in the pay- 
ment of rent of those premises for 
three consecutive months.” 
Sub-sections (1) and (7) of Section 15 
read: 


“15, When a tenant can get the 
benefit of protection against evic- 
tion:— (1) In every proceeding for 
the recovery of possession of any pre- 
mises on the ground specified in 
Cl, (a) of the proviso to sub-s. (1) of 
Sec, 14, the Controller shall, after 
giving the parties an opportunity of 
being heard, make an order direct- 
ing the tenant to pay to the landlord 


or deposit with the Controller with-- 


in one month of the date of the order, 
an amount calculated at the rate of 
rent at. which it was last paid for 
the period for which the arrears of 
‘rent were legally recoverable from 
the tenant including the period sub- 
sequent thereto up to the end of the 
month previous to that in which pay- 
ment or deposit is made and to con- 
tinue to pay or deposit, month by 
month, by the fifteenth of each suc- 
ceeding month a sum equivalent to 
the rent at that rate.” 

* * $ * 
-"(7) Tf a tenant fails to make pay- 
ment or deposit as required by this 
section, the Controller may order the 
defence against eviction to be struck 
out and proceed with the hearing of 
the application. - i 


5. Although detailed facts have 
not been noticed, it would be expe- 
dient to mention that S. A. O, 213 of 
1969 was an appeal by a tenant which 
was concerned with the institution of 
a petition for eviction on the ground 
of non-payment of arrears of rent. 
The landlord had instituted a petition 
for eviction on 17th November, 1965 
on the ground of non-payment of ar- 
rears of rent. The ground pleaded 
was covered by S, 14 (1) (a) of the 
Act. A significant plea raised, how- 
ever, was that the tenant had taken 
the benefit of Sec, 14 (2) in an ear- 
lier proceeding and, therefore, was 
not entitled to it any more. A certi- 
fied copy of the earlier petition for 
eviction was proved on the record. 
The earlier petition for eviction on 
the ground of non-payment of rent 
had been filed on 13th August, 1964. 


A.LR. 


The tenant contested the same by fil- 
ing a written statement. In the 
course of the proceedings on the 28th 
of November, 1964, the Additional 
Rent Controller passed the order Ex- 
hibit A-3 under sub-sec, (1) of Sec- 
tion 15 of the Act. On 30th Decem- 
ber, 1964, he passed the order: "Dis- 
missed, Announced.” Before the pass- 
ing of that order, the landlord had 
made a statement to the effect that 
he wanted to withdraw the petition 
because the tenant had deposited the 
rent till 30th November, 1964, which, 
it was prayed, be ordered to be paid 
to him. 


_ 6. In the course of the proceed- 
ings initiated by the second petition 
for ejectment based on the ground of 
non-payment of arrears of rent a 
plea was raised by the tenant that 
the dismissal in the earlier case did 
not constitute the benefit to the ten- 
ant within the meaning of sub-sec- 
tion (2) of Sec, 14 of the Act. The 
contention was rejected by the Addi- 
tional Rent Controller but on appeal 
was upheld by the Rent Control Tri- 
bunal. The learned single Judge 
(B. C. Misra, J.) while hearing the ap- 
peal came to the conclusion that 
there ought to be an authoritative 
interpretation of Ss. 14 (2) and 15 (1) 
of the Act. The learned single Judge 
was of the view that it needed to be 
determined finally as to what was the 
real meaning of the word “benefit” 
used in the proviso contained in Sec- 
tion 14 (2) of the Act, One of the 
views urged was that where after 
the institution of the petition for 
ejectment on the basis of non-pay- 
ment of rent a tenant escapes evic- 
tion, whether by making payment of 
the rent or otherwise depositing il 
after an order under Sec. 15 (1) of 
the Act, he gets the postulated bene- 
fit and cannot claim the same in any 
subsequent pleadings. The other con- 
tention was that unless there is 3 
specific order passed under S, 15 (1). 
the benefit that can be taken by the 
tenant in terms of Sec, 14 (2) cannol 
be denied to him. The dismissal of 3 
petition in default will fall in a dif- 
ferent category than the withdrawal 
of a petition by the landlord. The 
dismissal on account of the default 
will be in a-situation where the Rent 
Controller -will be having no peti- 


1977 


tioner before him, and will be mak- 


ing the order on the basis that the. 


petition was not pursued, The with- 
drawal will be a positive act of the 
landlord. Whatever their nature, we 
have to deal with the question as to 
whether it can be held that even 
without there being a specific order 
under See. 15 (1) there can be a sub- 
stantial compliance with the provi- 
sions of Section 14 (2) and any adju- 
dication can be made on that basis. 


7. Several cases have been cited 
before us and some of them deserve 
to be noticed. In 1972 Delhi LT 375, 
Smt. Rama Gupta v. Rai Singh Kain, 
a single Judge of this Court held 
that the proviso to S. 14 (2) of the 
Act would be applicable only when 
the benefit of avoiding eviction has 
once been availed of, The previous 
petition had been dismissed because 
the landlord had withdrawn the 
same, It was not dismissed on ac- 
count of a deposit having been made 
in compliance with an order passed 
under See, 15 (1) of the Act, D. K. 
Kapur J. in the course of his judg- 
ment observed:— 

“Tt is impossible to come to the 
conclusion that the tenant got a bene- 
fit under Section 14 (2) when the 
nase was withdrawn. The previous 
ajectment petition was not dismiss- 
2d on the ground that the ten- 
ant had made a deposit but on the 
sround that the landlord withdrew 
the ejectment petition, This volun- 
jary act of the landlord cannot be 
said to be a benefit to the tenant 
inder Section 14 (2) of the Act.” 

It was observed by V. S. Desh- 
yande, J. in 1974 Rajdhani LR 435, 
>unjab National Bank, New Delhi v. 
(Che Rent Controller, that an order of 
leposit made under Sec. 15 of the 
\ct is not only for the benefit of the 
enant alone because the landlord 
‘ets the benefit of having the rent 
leposited, and that even where the 
enant has enjoyed the benefit under 
jection 14 (2) and is not entitled to 
hat benefit again, the proviso in Sec- 
ion 14 (2) of the Act will still apply 
nd an order under Section 15 (1) 
hould be passed. The view express- 
d is only to the effect that the 
pening phraseology. employed in 
section 15 requires the passing of an 
rder under that provision in. every 


Kahan Chand v. B. S. Bhambri (Safeer J.) 


{Prs, 6-7] Delhi 249 


proceeding for the recovery of pos- 
session of any premises on the ground 
specified in Cl, (a) of the proviso to 
sub-section (1) of Section 14 of the 
Act, The observations are helpful 
only to a limited extent to us for de- 
termining the scope of Sections 14 (2) 
and 15 of the Act. 

In AIR 1965 SC 440, V. N. Vasu- 
deva v: Kirori Mal, the Supreme 
Court observed that the order under 
Section 15 of the Act to deposit the 
amount of arrears of rent was not a 
final order but was preliminary in 
the sense that it was to be made’ at 
the initial stage of the trial, 


In 1974 Ren CR 370 (Delhi), Ram 
Parkash v, Jagmohan Khanna, a single 
Judge of this Court in para. 24 of the 
judgment observed that where a ten- 
ant avoided his ejectment by entering 
inte some other arrangement with the 
landlord, he should be still deemed 
to have obtained the benefit contem- 
plated by Section 14 (2) of the Act. 

We will be expressing ourselves in 
respect of these views a little later. 
The provisions have come in for 
direct interpretation and we are to 
lay down clear law. 

In 1972 Ren CR 696 (Delhi) Mano- 
har Lal v. Jai Chand Luthra, obser- 
vations were made to the effect in 
paragraph 7 of the judgment that on 
a perusal of the statement of the 
counsel reproduced earlier made, it 
was obvious that the landlord had re- 
ceived the arrears of rent as if under 
Section 15 of the Act and that the 
statement having been made in the 
presence of the tenant and his coun- 
sel, even though a formal order 
under Section 15 had not been speci- 
fically passed by the Controller, it 
could be taken that the rent was be- 
ing accepted under Section 15 of the 
Act, The court further observed that 
in the circumstances of that case, it 
could not be said that the tenant had 
not made payment or deposit as re- 
quired by Section 15 of the Act, The 
observation went to the extent:— 

“Sub-section (2) of Section 14 of 
the Act does not in terms speak of a 
formal order under Section 15. It only 
mentions payment ‘as required by 
Section 19”. g 

The law laid down in 1970 Ren CR 
566 (Delhi) Smt. Sumitra Rani v. 
M/s. Bennet Coleman and Co, Ltd.. is 
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also to the effect that even in the ab- 
sence of compliance with the strict 
procedural requirements of Sec, 15, 
there can be a situation where there 
may be a deeming compliance with 
the provisions. : 

It is because of the observations 
made in the foregoing manner that we 
have been called upon to record a 
final interpretation of the concerned 
provisions. 


8. Section 14 (2) falls into two 
parts. The first part is over if pay- 
ment is made and there is no ocea- 
sion for an order being. passed under 
Section 15 (1) of the Act, The second 
part of the provision contemplates a 
Situation in which an order under 
Section 15 (1) is necessarily to be 
passed, In that case, if the deposit is 
made by the ‘tenant in accordance 
with the order passed under Section 
15 (1) of the Act, the petition for 
ejectment will be dismissed, 

9. It must be appreciated that a 
significant aspect of Section 14 (2) is 
that the benefit covered by the pro- 
viso in it can be had only once. The 
reference requires that it may be 
clearly determined as to when would 
it be taken that the benefit has been 
obtained. 

10. Section 14 (2) is a provision 
creating an additional protection 
apainst eviction on the ground speci- 
fied in Section 14 (1) (a) of the Act. 
Such a protection can be had by the 
tenant if:— 

(i) he makes payment of the rent; 
or: 

(ji) he deposits rent as required by 
Section 15 of the Act. 


It may become necessary for the 
landlord to file a petition for eviction 
of the tenant on the ground of non- 
payment of arrears of rent. If the 
tenant on acquiring the knowledge 
that such a petition has been filed, 
makes payment of the entire rent 
due to the landorld and the landlord 
does not attend to the proceedings at 
all, there would be a dismissal of the 
petition in default. The occasion for 
passing the order under Section 15 (1) 
would not arise in that case, The 
language used in Section 15 (1) is:— 

' The controller shall, after giving 
the parties an opportunity of being 
heard...... M 


A. ER. 


The order under Section 15 (1) is to 
be passed after hearing both the par- 
ties. That occasion will mot arise in 
a case where after the institution of 
the petition, the rent due is paid to 
the landlord and he abstains from 
pursuing the petition for ejectment, 
which may be pending before the 
controller. A close scrutiny of Sec- 
tion 14 (2) and Section 15 (1) of the 
Act leads us to the conclusion that 
in order to deprive the tenant of the 
benefit given by Section 14 (2) in 
any proceeding for his eviction on 
the grounds of non-payment of. ar- 
rears of rent, there should have been 
a specific order passed under Section 
15 (1) in the earlier proceedings. 


11. In order to pass an order 
under Section 15 (1) of the Act, the 
Controller has to determine as to at 
which rate the rent was last paid. 
After that determination an order 
can be made that the amount is to 
be calculated on that basis and de- 
posited for the period for which the 
arrears of rent were legally récover- 
able as well as for the subsequent 
period till the end of the month pre- 
vious to that in which the deposit is 
made, The tenant is to continue to 
pay or deposit the rent. before the 
15th of each succeeding month in 
terms of Section 15 (1) of the Act.. 


12. When a landlord files a peti- 
tion for eviction of a tenant on the 
ground of non-payment of rent cover- 
ed by Section 14 (1) (a) of the Act, 
three possible situations can arise. 
First, the tenant on coming to know 
of the filing of the petition either on 
receipt of a notice from the Rent 
Controller or otherwise, may pay the 
arrears of rent due to the landlord 
out of court prior to the nearing fix- 
ed before the Rent Controller, second- 
ly, the tenant may pay the arrears 
of rent due or deposit the same on 
the first date of hearing before the 
Rent Controller or at any time 
prior to the making of am order under 
Section 15 (t) of the Act: and third- 
ly, may wait for an order to be made 
under Section 15 (1) of the Act. and 
deposit the arrears of rent mention- 
ed in the said order and futv~e rent 
specified by the order im terms of 
the said order under Section 15 (1): of 
the Act. In the first two situations, 
mentioned above, the landlord may 
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act in any of the following manners, 
namely,— 

(a) withdraw his petition for evie- 
tion; 

(b) get his petition dismissed for 
default or as not pressed; and 

(c) press for an order under Sec- 

tion 15 (1) of the Act still being 
passed, 
The occasion for insisting for. an 
order under Section 15 (1) of the Act 
may arise because the tenant may be 
contesting the ground of eviction or 
the landlord may like to ensure that 
in ease of a future default in pay- 
ment of rent and he being compelled 
to come to court, he should be able 
to plead the proviso to S. 14 (2) of 
the Act, In case no order under Sec- 
tion 15 (1) of the Act is made, or 
claimed that it should be made by 
the landlord, the payment or deposit 
of rent by the tenant cannot be re- 
garded as having been made “as re- 
quired by Section 15”. 

13. We, therefore, hold that where 
a deposit of arrears of rent has been 
made by the tenant in compliance 
with an order specifically passed 
under Section 15 (1) of the Act in 
the course of proceedings initiated for 
his ejectment under Section 14 (1) (a), 
the benefit cannot be availed of in a 
subsequent proceeding for his eject- 
ment on the same ground, The exis- 
tence and proof of such an order in 
an earlier proceeding covered by 
Section 14 (1) (a) is essentia] in order 
to deprive the tenant of the protec- 
tion which Section 14 (2) gives him. 

Reference answered accordingly. 
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Mst. Zumard-ul-Nisa, Appellant v. 
Custodian of Evacuee Property, New 

Delhi, and others, Respondents. 


First Appeal No, 36-D of 1964, D/- 
9-2-1977.* - 

(A) Administration of Evacttee Pro- 
perty Act (1950), S. 46 — Bar of juris- 
diction — Writ jurisdiction under Arts. 
226 or 32 is not barred. (Constitution of 





*(From order of Shamsher Singh Kanwar, 
S. J. L C. Delhi D/- 12-2-1964) 
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Case law discussed. 
{Para 21) 
(B) Administration of Evacuee Pro- 
perty Act (1950), Ss. 46 and 8 (2A) — 
Declaration — Vesting of property — 
Effect of S. 8 (2A) — Suit to challenge 
declaration held not maintainable. 
Section 8 (2A) which has retrospective 
effect removes the invalidity, if any, 
altached to the vesting of the property in 
suit so far as that Section is concerned. 
Therefore the declaration in question 
cannot be challenged by way of a civil 


India, Arts. 226, 32). 


suit, (Para 23) 

(C) Administrtaion of Evacuee Pro- 
perty Act (1950), S. 2 (d) (i} — “Eva- 
cuee” — Declaration of property as 
evacuee — Exemption granted by notifi- 
cation — Person coming back to India in 


1947 and living in house since then — 
She could not be declared evacuee, AIR 
1972 Delhi 288 Overruled. 

Admittedly, the appellant came back to 
India in December, 1947 and has been 
living in her house eversince. The noti- 
fication, therefore, places her outside the 
ambit of the term ‘evacuee’. If she is 
not an evacuee, she could not be declar- 
ed as such either under any of the ordi- 
nances or under any of the Acts of 
competent legislature. Indeed, the evid- 
ence in the case shows that the appellant 
never became an evacuee. Therefore, 
the provisions of evacuee legislation are 
not attracted in the case of the appellant 
or her property in suit. Inasmuch as 
this is a case of gross injustice and arbi- 
trary action and the appellant clearly is 
an exempted person, her suit cannot be 
held to be barred and we hold accord- 
ingly. Inasmuch as civil court’s jurisdic- 
tion has been held not to be barred in 
this case and it has also been helg that 
the appellant is not an evacuee or that 
the definition of the term ‘evacuee’ is not 
attracted in her case, it must be held that 
the impugned notification, cannot be sus- 
tained. AIR 1972 Delhi 288 Overruled. 

(Paras 24, 25) 


Cases Referred: Chronological Paras 
AIR 1972 Delhi 288 17, 19 
AIR 1968 SC 169 17, 19, 20, 
21, 22, 24 

AIR 1967 SC 106 17, 18, 19 
AIR 1964 SC 322 21 
AIR 1953 SC 298 19 
AIR 1951 Bom 440 21 
AIR 1940 PC 105 21, 24 
Bawa Shiv Charan Singh, for Appel- 


‘lant; Meenakshi Aggarwal (for No. 1) 


A. B. Saharya with V. B. Saharya and 
K. B. Soni, for Respondents, 
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PRAKASH NARAIN, J .:— This appeal 
is directed against the decree of'a Sub- 
Judge Ist Class, Delhi, dismissing the 
appellant’s suit, - 

2. According to the appellant she is 
the owner in possession of House No, 
X/1348 (Old), 2045 (New) in Gali Kalyan 
Pura, Delhi. She avers that she went 
for performing ‘Haj’ in July, 1947 and 
was thus abroad when the partition of 
India took place in the middle of August, 
1947, On her return from pilgrimage 
she had to land in Karachi, by then in 
Pakistan, in November, 1947. “She came 
back to Delhi in December, 1947 to her 
own house, namely, the house in suit, 
and has been living therein eversince. 
She admits that a part of the house is 
in the physical occupation of the tenant 
under her. According to the appellant 
one Nand Lal made a complaint to the 
Department of the Custodian of Evacuee 
Property early in 1949 to the effect that 
the appellant was an evacuee. This led 
to certain enquiries being made which 
showed that the appellant had never be~ 
Come an evacuee, All the same, her 
aforesaid property was wrongfully and 
without jurisdiction notified as evacuee 
property by a notification dated January 
7, 1950. It is claimed that a declaration 
may be granted in favour of the appel- 
lant to the effect that she is the owner 
in possession of the aforesaid property. 
Alternatively, it hag been pleaded that 
even if, it be held that originally the 
appellant had become an evacuee she is 
covered by an exemption notification 
dated May 19, 1954 and so, in the eye of 
law she is neither an evacuee nor is her 
property evacuee property and it could 
not be declared as such. It is further 
prayed that if either of the two declara~ 
tions are. granted to her, it be held in 
consequence her possession is not liable 
to be disturbed by the Custodian of Eva- 
cuee Property or either of the other two 
defendants in the case. It may be men- 
tioned here that the Custodian of Evacuee 
Property was the first defendant, one 
Chhajju Singh was the second defendant 
and one Mangat Rai was the third defen- 
dant in the suit and they are respectively 


the three respondents in the present 
appeal. 
3. The three defendants/respondents 


contested the suit and filed written state- 
ments. The main contest was put forth 
by the Custodian of Evacuee Property, 
hereinafter referred to as the Custodian. 
It was first pleaded that the civil courts 
had no jurisdiction to try the suit. It 
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was also pleaded that the impugned order 
of the custodian notifying the property in 
suit as an evacuee property was legal and 
intra vires the powers of the Custodian. 
On facts it was urged that the plaintiff/ 
appellant was an evacuee within the 
meaning of the various evacuee laws 
enacted/promulgated from time to time. 
The custodian also averred that the plain- 
tiff/appellant had applied for restoration 
of the property to her but the said claim 
was dismissed by a Competent Authority 
and the appeals and revisions therefor 
were also dismissed. It is not necessary 
to set out the defence of the other two 
defendants because apart from filing 
written statements they did not take any 
further active interest in the suit nor 
have they now put in appearance, 


3-A. Afterthe plaintiff had filed repli- 
cations reiterating her original stand the 
trial Court first framed an issue regarding 
the jurisdiction of the civil court to en- 
tertain and try the suit that had been 
filed. By an order dated April 7, 1962 
a Sub-Judge Ist Class, Delhi, held that 
the civil court had jurisdiction to deter- 
mine as to whether the impugned noti- 
fication declaring the appellant’s property 
as evacuee properly which wag issued by 
the Custodian, was valid or not though 
the civil Court had no Jurisdiction to 
determine the validity of the order of the 
Custodian rejecting the claim of the plain- 
tiff/appellant for restoration of the pro- 
perty in suit to her. A revision against 
that order preferred to the Punjab High 
Court in its Circuit Bench at Delhi was 
dismissed on May 20, 1963, inter alia, 
with the following observations. 

isda saani It is not a fit case in which this 
Court should interfere with an interlocu- 
tory impugned order at this stage. The 
impugned order can be challenged in 
appeal trom the decree to be passed by 
the trial Court, if deemed necessary.” 
Thereafter the trial Court framed the 
following two issues and the parties went 
to trial. 


“I. Whether the order of the Custodian 
notifying the property in para No. 3 of 
the plaint as evacuee property is illegal 


and without jurisdiction for the reason 
stated in para No. 3? 

2. Relief.” 

4. On the first issue aforementioned,. 


the trial Court came to the conclusion 
that the impugned actions of the Custo~ 
dian were legal and, in any case, the 
plaintiff could not challenge the impugn- 
ed notification declaring her property to 
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be evacuee. property in view of ibe pro- 
visions of S, 8 (2A) of the Administration 
ef Evacuee Property Act. As such, the 
notification could not be held to be in- 
valid. In consequence of the finding 
given on the first issue the decision of 
the trial Court on the Second issue was 
that the plaintiff's suit fails and the same 
is dismissed. The parties were left to 
bear their own costs. 


5. Before we proceed to examine the 
two issues that arise for consideration in 
the present appeal, namely, (a) as to the 
jurisdiction of the civil courts and (b) 
whether the impugned notification is 
ilegal, invalid or ultra vires, it will be 
appropriale to notice the various Ordi- 
nances and Acts which are relevant to 
the facts and circumstances of thig case. 

6. On account of communal disturb- 
ances or fear of communal disturbances 
resulting from the selting up of the two 
Dominions of India and Pakistan, a large 
number of people migrated from the 
territory forming part of one dominion 
to the territory forming part of the other. 
Properties were left in both the domi- 
nions by ownerg and occupants. These 
could not be managed by the evacuees 
who had left them on account of migra- 
tion. Some steps had to be taken to look 
afler these properties and meet the situa- 
tion, In consequence the Governments 
of India and of the various provinces in 
India took legislative steps for the ad- 
ministration of evacuee properties and 
management thereof. Accordingly, the 
Governor of the then province of East 
Punjab promulgated the East Punjab 
Evacuee (Administration of Property) 
Ordinance. IV of 1947. This ordinance 
was replaced by the East Punjab Eva- 
cuees (Administration of Property) Act, 
XIV. of 1947. The Act was amended by 
Ordinance II of 1948, followed by East 
Punjab Act XXVI of 1948, East Punjab 
Ordinance XVI of 1948, East Punjab 
Ordinance XVIII of 1948, and East Punjab 
Act XLLX of 1948. The amended East 
Punjab Evacuees (Administration of Pro- 
perty) Act, 1947 was repealed by the East 
Punjab Evacuee Property (Administra- 
tion) Ordinance IX of 1947 which was 
subsequently repealed by the Administra- 
lion of Evacuee Property Ordinance 
XXVII of 1949. The last mentioned 
ordinance repealed all Acts and Ordinan- 
ces till then made relating to evacuee 
Properly and was an ordinance issued by 
the Central Govt, Ordinance XXVIII of 
1949 was repealed and replaced by the 
Administration of Evacuee Property Act, 
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XXXI of 1950 and came into force on 
April 17, 1950. The Central Act I of 
1960 amended Act XXXI of 1950 by in- 
troducing in it a section known as Sec- 
tion 8 (2A) which has retrospective effect. 


7. The East Punjab Act XIV of 1947, 
with certain modifications was extended 
to the then province of Delhi. On June 
13, 1949 the Administration of Evacuee 
Property (Chief Commissioner’s Provin- 
ces) Ordinance XII of 1949 was promul- 
gated. This also, however, was repealed 
by the Central Ordinance XXVII of 1949, 
laler replaced by Act XXXI of 1950. 


8. There is only one other notification 
which ig relevant and may be noticed at 
this very stage. Section 52 of Act XXXI 
of 1950 empowers the Central Govern- 
ment, by notification in the Official Ga- 
zetle, to exempt any person or class of 
persons or any properly or class of pro- 
perty from the operation of all or of any 
of the provisions of the Act. In exer- 
cise of the powers conferred by this 
section and in supersession of an earlier 
nolificalion dated May 10, 1950 the Cen- 
tral Government issued a notification 
da'ed May 19, 1954. This notification ex- 
empled, amongst others, any person who 
on or afier the first day of ‘March, 1947 
migrated from India to Pakistan but had 
returned to India before the Ist day of 
July, 1948 and settled in India, provided 
such person had not subsequently visited 
Pakistan except on a temporary visit 
taking with himself a certificate of no 
objection to return to India, from ‘the 
operation of sub-clause (i) of Clause (d) 
of Section 2 of Act XXXI of 1950. 


9. The notification by which the pro- 
perly in suit was declared to be evacuee 
properly in Exhibit D-7, A copy of the 
order on the basis of which this notifica- 
tion was issued is on the survey report 
which is Exhibit P. 11. On this survey 
report, made prior to October 18, 1949, 
there is an order in the following 
words :— 

“Gazette and issue 

Sd/- Illegible 

19-10 

.D.N. (Demand Notice).” 
There is another endorsement on Exhi- 
bit P, 11 which is, ‘Enter in the gazette 
lis?. The letters "D.N.’ in the first en- 
dorsement noticed by us have been ex- 
plained by Kasturi Lal, P.W, 3 ‘(who was 
the field Inspector who carried out the 
survey of this property while working 
in the Custodian Department and who 
actually prepared the survey report, Ex- 
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hibit P. 11) means ‘Demand Notice’. The 
Survey report prepared by Kasturi Lal 
is dated October 17, 1949. According to 
the notification, Exhibit D 7, the pro- 
perty in suit was declared as evacuee 
property under clause 6 (1) of Ordinance 
XII of 1949.- It may be mentioned that 
the notification is dated December 14, 
1949 but was published in the gazette on 
January 7, 1950. i 


10. Exhibit P. 11, the survey report, 
clearly sets out that the appellant who 
was the owner of the property in suit is 
reported to be non-evacuee and was living 
personally with her husband in part of 
the house while some other parts were 
in occupation -of Bashiran, Ata Hussain 
and Bundu. The plaintiff also produced 
or got produced several other documents 
which all show that she was a non- 
evacuee. These are Exhibits P. 1 to 
P. 4 Exhibits P. 6 to P. 10 are office 
notings on the file pertaining to the house 
in suit . Exhibit P. 6 is the report of the 
Field Inspector dated May 28, 1949 re- 
porting, presumably on the complaint 
made by Nand Lal on January 3, 1949. 
(Exhibit P. 5), that the house in suit 
was owned by a lady who went for pil- 
grimage to Mecca and in the meantime 
disturbances broke oul and it was pre- 
sumed that since the house was locked, 
she had gone to Pakistan. She, however, 
had returned and was in occupation of 
it. Exhibit P. 7 dated May 30, 1949, is 
a querry raised by some superior officer 
asking for the survey report. By Exhibit 
P. 9, the Field Inspector was asked to 
report or to put up the survey report. 
By Exhibit P. 8 an endorsement is found 
that there was no survey report on the 
file in respect of this house. By Exhibit 
P. 10 the survey report ig said to be 
attached to the file. Exhibit P. 10 is 
dated July 8, 1949 and must, therefore, 
refer to the survey reports other than 
Exhibit P, 11, According to the record 
before us these can only be Exhibits P. 1 
to P. 4. Strangely enough there then 
comes in the survey report, Exhibit P. 11, 
dated October 17, 1949. As noticed 
earlier, this survey report is also in 
favour of the appellant but for. undisclo- 
sed reasons the property is nonetheless 
ordered to be notified as evacuee pro- 
perty without any reason forthcoming as 
to how and why or in what circumstan- 
ees it was so notified. It is in this back- 
ground that one had to construe the legal 
provisions relied upon by the appellant 
claiming that the impugned notification, 
Exhibit D. 7 is illegal, invalid and ultra 
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vires and the contention on behalf of 
respondent No. 1 that the said notifica- 
tion is valid in law and, in any case, the 
civil courts have no jurisdiction to enter- 
tain and try the present suit. 

- 11. We shall first take up the question 
as to the jurisdiction of the civil courts 
to try the present suit, It is not neces- 
sary to refer to the provisions of the 
various Ordinances and Acts, noticed 
earlier, while tracing the history of the 
legislations regarding evacuee property. 
It would suffice to notice the relevant 
provisions in the Central Ordinance 
XXVII of 1949 and Act XXXI of 1950. 

12. Clause 43 of Ordinance 27 of 1949 is 
ag under :— 

“43. Jurisdiction of Civil Court barred 
in certain matters, (1) Save as other- 
wise expressly provided in this Ordinance, 
no civil Court shall have jurisdiction :— 

(a) to entertain or adjudicate upon any 
question whether any property is or is 
not evacuee property or whether an eva- 
cuee has or has not any right or interest 
in any evacuee property; or. 

(b) to entertain or adjudicate upon 
any question whether any person is or 
is not an intending evacuee; or 

(c) to question the legality of any 
action taken by the Custodian General or 
the Custodian under this Ordinance; or 

(d) in respect of any matter which 
the Custodian-General or the Custodian is 
empowered by or under this Ordinance 
to determine.” 

Section 46 of the Act XXXI of 1950 reads 
as under :— 

“46. Jurisdiction of civil courts barred 
in’ certain matters, Save as otherwise 
expressly provided in this Act, no civil 
or revenue court shall have jurisdiction— 

(a) to entertain or adjudicate upon any 
question whether any property or any 
right to or interest in any property is or 
is not evacuee property; or 

(b) to entertain or adjudicate upon any 
question whether any person ig or is not 
an intending evacuee; or 


(c) to question the legality of any 
action taken by the Custodian-General or 
the Custodian under this Act; or 

(d) in respect of any matter which the 
Custodian-General or the Custodian is 
empowered by or under this Act to de- 
termine,” 

13, It will be appropriate to notice 
that S. 58 (3) of the Act XXXI of 1950 
saves anything done or any action taken 
in the exercise of any power conferred 
by or under Ordinance XXVII of 1949 
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and provides that it shall be deemed that 
such action could have been done or 
taken in exercise of the powers by or 
under the various provisions of the Act. 


14. Clause 55 of Ordinance XXVII of 
1949 provided that notwithstanding the 
repeal by that ordinance or Ordinance 
XII of 1949, or any corresponding law 
anything done or any action taken in the 
exercise of any power conferred by the 
Ordinance or any other law shall be 
deemed to have been done or taken in 
the exercise of powers conferred by 
Ordinance XXVII of 1949. 


15. One other provision that may be 
noticed here is Section 8 (2A) which was 
enacted in Act XXXI of 1950 by amend- 
ing Act 1 of 1960. This section reads as 
under :— : 


“S. 8 (2-A) Without Prejudice. to the 
generality of the provisions contained in 
sub-section (2), all property which under 
any law repealed hereby purports to have 
vested as evacuee property in any per- 
son exercising the power of Custodian in 
any State shall, notwithstanding any 
defect in, or the invalidity of, such law 
-or any judgment, decree or. order of any 
` court, be deemed for all purposes to have 


validly vested in that person, as if the 


provisions of such law had been enacted 
by Parliament and such property shall, on 
the commencement of this Act, be deem- 
ed to have been evacuee property declar- 
ed as such within the meaning of this 
Act and accordingly, any order made or 
other action taken by the Custodian or 
any other authority in relation to such 
property shall be deemed to have been 
validly and lawfully made or taken.” 


16. Bawa Shiv Charan Singh, learned 
counsel for the appellant, has urged that 
the impugned notification, Exhibit D-7, 
purports -to have. been issued under Ordi- 
nance XII of 1949, according to the pro- 
visions of which there was automatic 
vesting of every evacuee property in the 
Custodian without holding any enquiry, 
as contemplated by Section 7 of the Act 
XXXI of 1950 or Clause (7) of Ordinance 
XXVII of 1949, but on December 14, 1949 
or on January 7, 1950 when the notifi- 
cation was signed or published respec- 
tively, the said Ordinance XII of 1949 
was not in existence. Therefore, there 
was no valid notification. Ordinance XII 
of 1949 was in force from June 13, 1949 
to October 17, 1949. This was replaced 
by Ordinance XXV of 1949 with effect 
from Oclober 18, 1949. It is urged that 
before there could be any automatic vest- 


Zumard-ul-Nisa v. Custodian, Evacuee Property [Prs. 13-18] Delhi 255 


ing under Ordinance XII of 1949 it has: 
to be shown that the property was in 
fact evacuee property. In other words, 
what is urged is that automatic vesting 
was of evacuee property and not of non- 
evacuee property and since the sine qua 
hon of automatic vesting was absent in 
view of the survey reports, particularly 
Exhibit P. 11, there was no vesting of the 
plaintiff's property in the custodian. It 
is also urged that the officers concerned, 
who made the endorsements on Exhibit 
P. 11 to gazette the property as evacuee 
property, had no jurisdiction to do so on 


‘October 19, 1949 because by that time 


Ordinance XXVI of 1949 had come into 
force and compliance with the require- 
ments of clause (7) thereof was neces- 
sary. It may be noticed that under 
clause (7) of Ordinance XXVII of 1949 a 
notice has to be first issued by the Custo- 
dian to the persons interested and after 
holding an enquiry, he had to decide 
whether to pass an order declaring a 
property to be evacuee property. On be- 
half of respondent No, 1 it has been 
urged ‘that mentioning of Ordinance XII 
of 1949 in the impugned notification, Ex- 
hibit D.7, is not very material, for if 
there was power in the person issuing the 
notification to issue it on the date that 
it was issued, then citation of a wrong 
provision of law or a wrong law is im- 
material. ` Indeed, this argument found 
favour with the trial Court which held 
that the mere fact that a wrong Ordinance 
has been mentioned in the notification 
is not sufficient to hold that the property 
in dispute has not been declared evacuee 
property validiy or that the impugned 
notification is illegal or without jurisdic- 
tion. Be that as it may, and we shall 
refer to this question later, the point at 
issue at the moment is whether the civil 
courts had jurisdiction to try the present 
suit, 


17. Bawa Shiv Charan Singh has 
relied on three decisions to urge that an 
illegal act cannot become ‘legal and the 
civil courts do have jurisdiction to en- 
tertain and try the present suit. The 
decisions that he relies upon are Dr. Zafar 
Ali Shah v. The -Assistant Custodian of 
Evacuee Property, Jhansi, AIR 1967 SC 
106. The Custodian Evacuee Property v. 
Jafran Begum, AIR 1968 SC 169 and- 
Union of India v. Allahawal, AIR 1972 
Delhi 288. 

18. In the case of Dr. Zafar Ali Shah. 
(AIR 1967 SC 106), the petitioners had 
filed a-petition in the Supreme Court 
under Art, 32 of the Constitution invok- 
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ing the fundamental right guaranteed by 
Art. 19 (1) (£) of the Constitution, It was 
urged that inasmueh as the petitioners 
were sought to be deprived of their pro- 
perty without complying with the provi- 
sions of S. 7 of Act XXXI of 1950, it 
amounted to a violation of Art. 19 (1) (£) 
of the Constitution and the petitioners 
were in consequence entitled to a writ 
quashing the impugned orders of the 
various authorities under Act XXXI of 
1950, the effect of which orders was that 
the petitioners were being deprived of 
their property without due process of 
law. In our view this decision is not rele- 
vant ag 5, 46 of Act XXXI of 1950 has 
no application to the constitutional reme- 
dies provided by Articles 32 and 226. 

19. Jafran Begum’s case (AIR 1968 SC 
169) (Supra), really goes against the ap- 
pellant and we shall presently advert to 
it after we have dealt with the decision 
of a learned Single Judge of this Court 
which has been relied upon by Bawa 
Shiv Charan Singh, viz. the one report- 
ed in AIR 1972 Delhi 288 (supra). 


A certain property was notified as eva- 
cuee property on February 23, 1951. 
This property belonged to one Fatma Bi 
who died at Delhi on October 23, 1954. 
The legal representatives of Fatma Bi 
instituted a suit challenging the legality 
and validity of the notification dated Fe- 
bruary 23, 1951. The suit was contested 
by the Union of India and the Custodian 
of Evacuee Property on various grounds 
including the plea that the civil courts 
had no jurisdiction to try the suit. B. C. 
Misra, J. held that the notification in 
question was issued without jurisdiction 
and wag not sustainable. It was observ- 
ed that the said notification had been 
issued under S, 7 of Act XXXI of 1950 
but without complying with the prerequi- 
sites of any notice to the persons inter- 
ested, without any enquiry or without 
any determination and so, wag ‘illegal and 
ineffective in view of the law enunciated 
by the Supreme Court in Ebrahim Aboo- 
baker v. Tek Chand, AIR 1953 SC 298 
and Dr, Zafar Ali Shah v. Assistant 
Custodian of Evacuee Property, Jhansi, 
AIR 1967 SC 106 (supra). It was observ- 
ed that according to the definition of an 
evacuee in the various Acts constituting 
evacuee legislation, an evacuee is a per- 
son who on account of disturbances 
leaves or has after March 1, 1947 left any 
place in India. Inasmuch as it had not 
been established as a fact that Fatma Bi 
had left India or settled in Pakistan, she 
could not be treated as an evacuee and 
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the properties owned or held by her 
would be deemed to be evacuee proper- 
ties under the law. The learned Judge 
has said in his judgment that had the 
Custodian ever recorded a finding that 
she was or had become an evacuee,: the 
jurisdiction of the Civil Court to re- 
appraise the evidence or determine the 
correctness or otherwise of the finding of 
the Custodian, whether in fact or law, 
would be barred. Inasmuch as the custo- 
dian had not done so, the plea of bar 
could not be accepted. The learned Judge 
hag relied on the report of the Field 
Inspector of the Custodian which report 
has stated that Fatma Bi had lived, died 


and was buried in Delhi and she never 


had any notice of the proceedings leading 
to the impugned notification. According- 
ly, the learned judge negatived the claim 
on behalf of the defendants that jurisdic- 
tion of the Civil courts was barred. In 
our view, and we say this with great res- 
pect, the learned Judge has not correctly 
applied the law. It seems that the deci- 
sion of the Supreme Court in Jafran 
Begum’s case (supra) was not brought to 
his notice. It further seems that the 
provisions of Section 8 (2A) were also not 
brought to his notice. The view express- 
ed by the learned Single Judge does not 
appear to be correct in law. The law on 
the scope and effect of S. 46 of Act XXXI 
of 1950 has been settled by the Supreme 
Court in Jafran Begum’s case to which 
we shall presently advert. The learned 
Single Judge hag based his dceision on 
the rule enunciated in two reported cases 
of the. Supreme Court, namely, the cases 
of Ebrahim Aboobaker and Dr. Zafar Ali 
Shah. We have already noticed the case 
of Dr. Zafar Ali Shah. That was a peti- 
tion under Article 32 of the Constitution 
in which a constitutional remedy was in- 
voked. ‘Section 46 of Act XXXI of 1950 
or the corresponding provisions in the 
earlier Ordinance could not and did not 
create a bar against Constitutional reme- 
dies postulated either by Article 32 or 
Article 226 of the Constitution. There- 
fore, reliance on Dr, Zafar Ali Shah's 
case was misplaced. Ag far ag Ebrahim 
Aboobaker’s case is concerned, .that was 
also a matter in which a petition for the 
issue of a writ of prohibition wag filed 
în the Punjab High Court by the peti- 
tioners therein. The contention raised in 
the petition was that reading sections 7 
and 8 of Act XXXI of 1950 together the 
Custodian could get dominion over the 
property only after a declaration is made. 


The declaration follows upon an enquiry 
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made under Section 7 but until the pro- 
ceedings are taken under S. 7 there can 
be no vesting of the property and con- 
sequently no right accrued to the Custo- 
dian to take possession of it. In this 
case the intending evacuee” Aboobaker, 
died during the course of the pendency 
of the appeal filed by the informant and 
pending before the Custodian-General. 
The son, Ebrahim Aboobaker and daugh- 
ter, Hawabai Aboobaker, were -brought 
on record and the challenge before the 
Punjab High Court was the competency 
of the Custodian-General to hear the 
appeal. That court dismissed the said 
petition but granted leave to appeal to 
the Supreme Court. The said son and 
daughter then filed a petition under 
Article 226 of the Constitution in the 
Bombay High Court challenging the order 
of the Custodian General, They prayed 
for issue of a writ of certiorari. The 
petition was dismissed by that High Court 
holding that it has no jurisdiction against 
the Custodian General. An appeal from 
that order came up before the Supreme 
Court but was allowed to stand over with 
a view to await the decision of that court 
in the appeal against the order of the 
Punjab High Court. The Supreme Court 
dismissed the appeal from the order of 
the Punjab High Court but decided only 
the preliminary point that the informant, 
Tek Chand Dolwani, was entitled to pre- 
fer an appeal to the Custodian General; 
it left the question about the jurisdiction 
of the Custodian General to declare the 
properties of Aboobaker ag evacuee pro- 
perties after his death open as that ques- 
tion was not raised before it. An inde- 
pendent petition was then preferred by 
Ebrahim Aboobaker and his sister chal- 
lenging the order of the Custodian Gene- 
ral and an application for grant of spe- 
cial leave to appeal from the decision of 
the Bombay High Court was also moved. 
That is how the matter came up before 
the Supreme Court in the reported deci- 
sion relied upon by the ‘learned Single 
Judge. Jt was held that the proceedings 
under Section 7 being the sine qua non, 
orders made without complying with that 
provision of law amounted to a violation 
of Article 19 (1) (£) of the Constitution. 
Therefore, this case also is ‘no authority 
to understand the scope and effect of 
Section 46 of Act XXXI of 1950 or the 
corresponding provisions in the earlier 
ordinances. In our opinion, the decision 
of a learned Single Judge of this Court 
in Union of India v. Allahawal, AIR 1972 
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Delhi 288 is, therefore, not correct nor 
has it applied the correct law. 


20. This brings us to the decision in 
Jafran Begum’s case (AIR 1968 SC 169). 
The Supreme Court was concerned in the 
appeal by special leave before it with 
only one question and that is the inter- 
pretation of Section 46 of Act XXXI of 
1950. A house situate in Malerkotla be- 
longed to ‘one Muradbux who died some 
time in 1922. In 1947, the house was in 
possession of Muradbux’s son, Mohd. 
Rafiq and Muradbux’s widow, Jafran 
Begum. Sometime after the partition of 
the country in 1947 Mohd, Rafiq migrat- 
ed to Pakistan. Thereafter notice was 
issued under Section 7 of Act XXXI of 
1950 to Dildar son of Mohd, Rafiq to 
show cause why the house be not decla- 
red as evacuee property. No notice was, 
however, issued to the respondent Jafran 
Begum. Dildar appeared before the De- 
puty Custodian and admitted that his 
father ‘had migrated to Pakistan. There- 
upon the house was declared as evacuee 
property. Jafran Begum in March, 1954 
filed an application before the Custodian 
claiming that by virtue of a will made 
in her favour by Muradbux in 1918 he 
had bequeathed the house to her and 
therefore, she was the pwner of the entire 
property. This application was dismissed 
by the Custodian on a . construction of 
the will and the right of a Mohammedan 
to bequeath his entire property by a will. 
A review application was dismissed by 
the Custodian ‘on the ground that it was 
belated. A revision to the Deputy Custo- 
dian General was also dismissed. The 
Deputy Custodian: General, however, suo 
motu reviewed his order and held that 
Jafran Begum as the widow of Muradbux 
was entitled to 1/8th share under Moham- 
medan law and, therefore, only 7/8 share 
of the house became evacuee property 
and 1/8 share of Jafran Begum was not 
evacuee property. In the meanwhile, and 
prior to the Order of the Custodian Ge- 
neral in suo motu review, ‘Jafran Begum 
had filed a suit on March 3, 1958 against 
the Custodian of Evacuee Property, Pun- 
jab ‘and others. In her suit she had 
claimed on the basis of the will of Mu- 
radbux that the property belonged to her 
and was non-evacuee. It was prayed 
that a permanent injunction be issued 
against the Custodian of Evacuee Pro- 
perty, Punjab and others restraining them 
from evicting her from the house in ques- 
tion. This suit was dismissed by the 
trial Court holding that the civil Courts 
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had no jurisdiction to decide the matter 
in view of Section 46 of Act XXXI of 
1950. The trial Court had decided other 
issues also but the Supreme Court did 
not concern itself with the same. An 
appeal preferred by Jafran Begum was 
dismissed by an Additional District 
Judge. She then went up in second 
appeal to the Punjab High Court. The 
learned Single Judge of that court refer- 
red the matter ‘to a larger bench and so, 
the appeal came up for hearing before a 
Division Bench. That Bench in its turn 
referred the case ‘to a still larger bench 
and ultimately, the appeal was heard and 
disposed, of by a Full Bench of the Pun- 
jab High ‘Court. The Full Bench was of 
the view that when a question arose whe-~ 
ther any property was or was not an 
evacuee property, two matters had to be 
decided, namely, (i) whether the parti-~ 
cular person had or had not become an 
evacuee and (ii) whether the property in 
dispute belonged to him. On the first 
question the Full Bench was of the view 
that the matter could only be determin- 
ed by the Custodian. On the second 
question it was held that civil courts 
jurisdiction depended on whether in a 
particular case a question of title did or 
did not arise but if it arose and was a 
complicated question, civil court’s juris< 
diction was not ousted. In that particu- 
lar appeal that the Full Bench heard it 
was held that a complicated question of 
law arose and, therefore, the suit was 
competent and the civil court ‘had juris~ 
diction to entertain it, The custodian of 
evacuee property and others thereupon 
appealed by special leave and that is how 
the matter came up before the Supreme 
Court. After considering the scheme of 
the Act and noticing Sections 4 and 28 
of the said Act the Supreme Court obser- 
ved as follows:— (at pp. 173, 174 of AIR) 


“Under S, 7 the Custodian has to deter- 
mine whether certain property is or is 
not evacuee property. To determine that 
he is to find out whether a particular 
person ig or is not an evacuee. Having 
found that, he is to find whether the pro~ 
perty in dispute belongs ‘to that person. 
If he comes to the conclusion that the 
property belongs to that person, he de- 
clares the property to be evacuee pro- 
perty. Now there is nothing in S. 7 
which shows that the Custodian cannot 
enter into all questions whether of fact 
or of law in deciding whether certain 
property belongs to an evacuee., There 
is no reason to hold that under S. 7 the 
Custodian cannot decide what are called 
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‘the conclusion that under 
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complicated questions of law or questions 
of title. It is difficult to see how the 
Custodian can avoid deciding a question 
of title if it is raised before him in pro- 
ceedings under S, 7. Nor do we find it 
possible to make a distinction between 
questions of fact and questions of law 
that may arise before the Custodian 
under S. 7. Jf he has the power to 
decide questions of fact, which the learn- 
ed Judges in the order under appeal 
seem to concede, we do not see why he 
should not have the power of deciding 
questions of law also. Further if the 
learned Judges in the order under appeal 
are correct in saying that if a question 
of title rests on a simple allegation of 
fact it can be finally determined, by the 
Custodian, we cannot see on what reason- 
ing it can be said that where a question 
of title depends on a question of law it 
cannot be finally decided under S. 7 by 
the Custodian. His power under S. 7 is 
to decide whether certain property is 
evacuee property or not and there is 
nothing in S. 7 which restricts that power 
to deciding only questions of fact. There 
can in our opinion be no escape from 
S. 7 when 
deciding whether certain property is 
evacuee property or not, the Custodian 
has to decide all questions, whether of 
fact or law, whether simple or compli- 
cated, which arise therein. That power 
cannot be denied on the ground that the 
Custodian which term for these purposes 
includes the Deputy Custodian or the 
Assistant Custodian may not be experi- 
enced judicial officer and, therefore, may 
not be in a position to decide questions 
of title. Hig decision is not final and is 
open to appeal under S, 24 and to revi- 
sion under S. 27. If he makes a mistake. 
the two higher authorities who, we are 
told, have always been recruited from 
experienced judicial officers can correct 
him, It is after the matter has been deci- 
ded under S. 7 and S. 24 if an appeal is 
filed and under S. 27 if a revision is 
filed, that S. 28 gives finality to orders 
of the authorities mentioned therein and 


‘lays down that such orders shall not be 


called in question in any court by way 
of appeal or revision or in any original 
suit, application or execution proceeding. 
As we have already said the legislature 
was not satisfied by merely conferring 
finality on such orders; it went further 
and expressly barred the jurisdiction of 
civil and revenue courts under S, 46 to 
entertain or adjudicate upon any ques< 


tion whether any property or any right 
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to or interest in any property ig or is 
not evacuee property. These words are 
very wide and clear and bar the courts 
from entertaining or adjudicating upon 
any such question. Where therefore the 
question whether certain properties are 
evacuee properties has been decided under 
S. 7 ete., whether that “decision ig based 
on issues of fact or issues of law, juris 
diction of courts is clearly barred under 
S, 46 (a). It is difficult to see how a 
distinction can be drawn between deci- 
sions under S. 7 based on questions of 
fact and decisions based on questions of 
law. The decision is made final whether 
based on issues of law or of fact by S. 28 
and S. 46 bars the jurisdiction of civil 
and revenue courts in matters which are 
decided under Section 7 whatever may 
be the basis of decision, whether issues 
of fact or of law and whether simple or 
complicated. 

“It may be added that the only ques~ 
tion to be decided under S. 7 iş whether 
the property is evacuee property or not 
and the jurisdiction of the Custodian to 
decide this question does not depend upon 
any finding on a collateral fact. There- 
fore there is no scope for the application 
of that line of cases where it has been 
held that where the jurisdiction of a 
tribunal of limited jurisdiction depends 
upon first finding certain state of facts, it 
cannot give itself jurisdiction on a wrong 
finding of that state of fact. Here under 
S, 7 the Custodian has to decide whether 
certain property is or is not evacuee pro- 
perty and his jurisdiction does not de- 
pend upon any collateral fact being deci- 
ded as a condition precedent to his 
assuming jurisdiction. In these circum- 
stances, S, 46 is a complete bar to the 
jurisdiction of civil or revenue courts in 
any matter which can be decided under 
S. 7. This conclusion is reinforced by 
the provision contained in S. 4 (1) of the 
Act which provides that the Act overrides 
other laws and would thus override S. 9 
of the Civil P. C. on a combined reading 
of Ss. 4, 28 and 46. But as we have said 


already, S. 46 or S. 28 cannot bar the. 


jurisdiction of the High Court under Arti- 
cle 226 of the Constitution, for that is a 
power conferred on the High Court under 
the Constitution.” 


21. Jafran Begum’s case (AIR 1968 SC 
169) fortifies the view that we have taken 
that S. 46 does not bar the jurisdiction of 
a High Court under Art. 226 of the Con- 
stitution or the Supreme Court under 
Art. 32 of the Constitution. Indeed, it 
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was in that view of the matter that the 


‘ 


“decision of the Bombay High Court in ~ 


Abdul Majid Haji Mahomed v. P. R. 
Nayak, AIR 1951 Bom 440, was upheld. 
The only point which was left open in 
Jafran Begum’s case was the rule enun- 
ciated in Secretary of State v. Mask and 
Co., AIR 1940 PC 105 as that question 
did not arise in the appeal before it. The 
rule enunciated in Mask and Co.’s case 
and followed by Chagla, C. J. in Bombay 
decision, was:— (at p. 446 of AIR) 

“Even if jurisdiction of courts is ex- 
cluded, Civil Courts have jurisdiction to 
examine into cases where the provisions 
of the Act. have not been complied with 
or the statutory tribunal has not acted in 
conformity with the fundamental princi- 
ples of judicial procedure.” 


Wanchoo, C. J., who delivered the judg- 
ment in Jafran Begum’s case after, ob- 
serving that the above rule laid down by 
the Privy Council did not arise for con- 
sideration on the facts and circumstances 
of Jafrain Begum’s case, however did ob- 
serve,: “Normally jurisdiction of civil 
courts to entertain or adjudicate upon 
such question relating to evacuee pro~ 
perty would be barred under S. 46: the 
question whether in some extreme cir- 
cumstances civil courts may have juris- 
diction in spite of S. 46 need not be de- 
cided just now. However, we may add 
that in Firm of Illuri Subbayya Chetty 
v. State of Andhra Pradesh, (1964) 1 SCR 
752: (AIR 1964 SC 322) this Court ob- 
served at p. 763 (of SCR): (at p. 325 of 
ATR) that the observations in Mask and 
Co.’s case AIR 1940 PC 105 were in some 
respects too widely stated.” 

The ultimate conclusion of the learned 
Chief Justice was: 


“On careful consideration therefore of 
the authorities cited before us, we are of 
Opinion that generally speaking the 
jurisdiction of the civil or revenue court 
is barred under S. 46 and no such court 
can entertain any suit or adjudicate upon 
any question whether a particular pro- 
perty or right to or interest therein is or 
is not evacuee property... ... ... n 

22. We have made somewhat detailed 
reference to the observations in Jafran Be- 
gum’s case (AIR 1968 SC 169) because in 
the present case, in our opinion, each 


one of those observations would be 
pertinent, 
23. The contention on behalf of the 


appellant that the impugned notification, 
Ext. D-7, is liable to be struck down be- 
cause of the absence of juridical autho- 
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rity cannot be accepted. As Wan- 
choo, C. J. observed in Jafran Begum’s 
case the string of cases about jurisdic- 
tional fact are not relevant in view of 
S. 46 of Act XXXI of 1950. Furthermore, 
S. 8(2A) which has retrospective effect 
removes the invalidity, if any, attached 
to the vesting of the property in suit so 
far as that section is concerned. There- 
fore, we may well say that the declara- 
tion contained in Ext. D-7 cannot be 
challenged by way of a civil suit. In this 
view of the matter we need not consider 
the various cases cited on the question 
jof jurisdiction and rest our findings on 
the scope and effect of S. 46 of Act XXXI 
of 1950 and the corresponding provisions 
‘of the earlier Ordinance as stated earlier. 


24. If that was all, we would have had 
no difficulty in dismissing this appeal. 
There is, however, one more aspect 
which requires serious consideration and 
that is the scope and effect of the exemp-~ 
tion notification issued by the Central 
Government under the provisions of Sec- 
tion 52 of Act XXXI of 1950. As noticed 
earlier, this notification exempted, 
amongst other things, any person who on 
or after the first day of 1947 migrated 
from India to Pakistan but returned to 
India before the first day of July, 1948 
and settled in India, from the operation 
of sub-cl. (i) of Cl. (d) of S. 21 of Act 
XXXI of 1950. In other words, though it 
is not factually correct, since the appel- 
lant is being deemed to be an evacuee 
and her property is being deemed to be 
an evacuee property by virtue of Sec- 
tion 8 (2-A) of Act XXXI of 1950, she on 
her part can say that she stood exempt 
from the operation of sub-cl, (i) of Cl. (d) 
of S. 2 of Act XXXI of 1950. Section 2 
(d) (i) reads as under :— 

“(d) ‘evacuee’ means any person,— 

(i) who, on account of the setting up of 
the Dominions of India and Pakistan or on 
account of civil disturbances or the fear 
of such disturbances, leaves or has, on or 
after the Ist day of March, 1947, left, any 
place in a State for any place outside the 
territories now forming part of India, or.” 
Admittedly, the appellant came back to 
India in December, 1947 and has been 
living in her house ever since. The notifi- 
cation, therefore, places her outside the 
ambit of the term ‘evacuee’, If she is 
not an evacuee, she could not be declared 
as such either under any of the ordin- 
ances or under any of the Acts of com- 
petent legislature. Indeed, the evidence in 
the case shows that the appellant never 
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became. an evacuee. Applying, therefore, 
the rule in the case of Mask and Co., 
(AIR 1940 PC 105). We are of the opin- 
ion that the provisions of the evacuee 
legislation are not attracted in the case 
of the appellant or her property in suit. 
Mr, Saharaya, learned counsel for the 
respondents urges that looking at the 
plaint in the suit it has to be held that 
the plaintiff is claiming title under the 
Act. He concedes that though the first . 
prayer can be granted the second prayer 
cannot be granted in view of S. 46 of the 
Act XXXI of 1950 for that would involve 
determination whether the appellant is | 
or is not an evacuee or whether her pro- 
perty is or is not evacuee property which 
can only be done by the Custodian. Re- 
liance is again placed on Jafran Begum’s 
case (AIR 1968 SC 169) to say so. As we 
have already observed the appellant may 
fall under the mischief of “evacuee” legis- 
lation and may be debarred by S. 46 of 
Act XXXI of 1950 from filing a civil suit 
but for the exemption notification which 
places her out of the ambit of the term 
‘evacuee’, Inasmuch as she must be 
deemed not to be an evacuee, the ques- 
tion of applying evacuee legislation in 
her case does not arise. Section 46 of 
Act XXXI of 1950 would be a bar if the 
property in suit had been declared eva- 
cuee property under S. 7 and if the case 
was not one of those cases where the rule 
of Mask & Co. is attracted. Inasmuch as 
this ig a case of gross injustice and arbi- 
trary action as evidenced by the note on 
Ext. P-11 dated 19-10-1949 and the appel- 
lant clearly is an exempted “person, her 
suit cannot be held to be barred and we 
hold accordingly. 


25. Inasmuch as civil court’s jurisdic- 
tion has been held not to be barred in 
this case by us and it has also been held 
that the appellant is not an evacuee or 
that the definition of the term ‘evacuee’ 
is not attracted in her case, we must hold 
that the impugned notification, Ext. D-7, 
cannot be sustained. 


26. In this view of the matter, we ac~ 
cept the appeal, set aside the judgment 
and decree of the trial Court and decree 
the appellant’s suit with costs through- 
out. 


Appeal allowed, 
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The Ramjas Foundation, Plaintiff v. 
Jnion of India and others, Defendants. 

Suit No. 451 of 1971, D/- 21-3-1977. 

Land Acquisition Act (1894), S. 4 — 
Notification under, excluding wakf pro- 
rty from acquisition — Property im- 
yressed with character of charitable trust 
amongst Hindus held not excluded from 
acquisition. 

Wakf is a part of the personal law of 
he Mohammadans. It is unkonwn to 
Jindu Law. A wakf must pass two tests. 
[he dedication must be valid according 
o the creed of the dedicator and it must 
10t be opposed to Islamic law. 

(Paras 32, 44) 

In view of this, where by the notifica- 
jon under S. 4 of the Land Acquisition 
Act, 1894, the wakf property as known 
‘œ Muslim Law was excepted from the 
acquisition proceedings, the property îm- 
sessed with the character of a chari- 
cable trust amongst the Hindus cannot 
de excluded from the ambit of the notifi- 
zation. (Para 50) 

The words ‘wakf property’ used in the 
rotification must be construed according 
‘o the legal and technical meaning given 
œ them by Muslim Law. They are not 
wœ be given the more popular, non-legal 
xw ordinary dictionary meaning. 

(Paras 54, 55) 

The term ‘wakf property’ cannot be 
‘ead as embracing property impressed 
with the character of a charitable trust 
amongst the Hindus. A property bur- 
lened with the obligation of a charitable 
‘rust as understood in Hindu Law can- 
10t be called a wakf property in a legal 
ense, In a non-legal, popular sense it 
nay be possible to use the expression 
vakf indiscriminately for and in relation 
o any property set apart for charity. 
3ut in legal technology the word ‘wakf’ 
tas a definite and accepted connotation. 
t is in that sense that the word has to 
xe understood. For the true interpreta- 
jon of the word one must turn to 
Vohammadan Law and see what it 


neans. Case law discussed. (Para 50) 
vases Referred: Chronological Paras 
ATR 1975 SC 2112 i 17 
AIR 1974 SC 2077 17 
AIR 1973 SC 1150 17 
AIR 1963 Pat 98 40 
'LR (1962) An Pra 865 59 
AIR 1959 AN 473 23 
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AIR 1956 Nag 38 23, 40 
AIR 194r All 225 23, 45 
AIR 1940 Lah 119 23, 41 
AIR 1938 Lah 686 28, 46 
AIR 1927 PC 22:54 Ind App 23 39 
AIR 1922 PC 123 26 
(1911) 16 Cal WN 114 42, 47 
(1894) 22 Ind App 76 (PC) 31 
(1891) AC 531: 61 LJ QB 265 55 


R. M. Lal, Sr. Advocate with R. C. 
Gupta, for Plaintiff; K. S. Bindra, for 
Defendant No. 3. 


ORDER :— There are a. good num-~ 
ber of schools and colleges in Delhi. 
Some of these are managed and run by 
the Ramjas Foundation. The Founda- 
tion has brought this suit for a declara- 
tory decree against the Union of India, 
the principal defendant to the suit, 


2. Ramjas Foundation is an educa- 
tional charitable institution. At present 
it runs 15 schools and one post-graduate 
college in Delhi. Thousands of students 
are studying in these institutions. They 
all bear the name of Ramjas. The foun- 
der of these institutions was one Rai 
Sahib Kedar Nath. 

3. Rai Sahib Kedar Nath retired as a 
District Judge, in 1911 from the Punjab 
Judicial Service. He was childless, To 
perpetuate the memory of his father 
Lala Ramjas Mal, he thought of starting 
educational institutions. He made a 
modest beginning. He started a school 
in Kucha Ghasi Ram, Chandni Chowk, 
Delhi in 1912. Thereafter he acquired 
large tracts of land by purchase. By 
three sale deeds dated August 25, 1915, 
December 21, 1915 and December 22, 1915 
Rai Kedar Nath purchased nearly 1800 
bighas of land in villages Chowkri 
Mubarkabad and Sadhora Khurd. He 
also collected money by way of donations 
from other philanthropists. 

4. On December 21, 1916, Rai Kedar 
Nath arranged a meeting in the school 
at Kucha Ghasi Ram. He invited respect- 
able persons of the city. Teachers and 
students of the school were also present. 
At this solemn function Rai Kedar Nath 
declared that he was giving everything 
he had to the Ramjas Institution, viz. 
lands, his own cash of Rs. 30,000/- or so, 
his wife’s jewellery, clothes and house- 
hold goods. He did not keep anything 
for himself. Like St. Francis of Assisi he ' 
took a vow of poverty, self-abnegation 
and denial, 
winter he dressed himself sparsely. All 
that he had was a lion cloth and blanket 
on his body. His wife was wrapped in 


At that meeting In severe ’ 
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a saree worth two rupees given to her 
by Seth Laxmi Narain Gadodia, a bene- 
factor, who was also present at the meet- 
ing. A Hawan ceremony was performed 
by a Pandit and a Shastri both belonging 
to the school where they taught. Rai 
Kedar Nath’s head was shaved. 


5. In 1917 Ramjas College Society 
was formed. A Board of Trustees was 
appointed. Rai Kedar Nath himself was 
the founder President of the Society. To 
the Society he transferred among other 
things the lands which he had purchased 
in his own name as the manager of the 
school Ramjas High School. On June 25, 
1936, Rai Kedar Nath executed a release 
deed (Ex. P.W. 5/4) in respect of the 
lands covered 'by the three sale deeds, 
He renounced all interest in them. 


6. During his lifetime the schools 
under his wise management flourished 
and increased, They were all well at- 
tended. They served the needs of the 
people and the locality in different parts 
of Delhi. Many more schools had to be 
started, Rai ‘Kedar Nath worked in a 
spirit of dedication. His mission in later 
life was to spread education. To ` this 
noble cause he gave his heart and soul. 
A member of the judicial fraternity, he 
crusaded against illiteracy and ignorance. 
That was his life’s work. And today the 
schools that he founded are a fitting 
memorial to his name as much to his 
father’s whose memory he wished to pre- 
serve and enshrine. He lived an austere 
life as long as he was alive. On June 12, 
1942, the died. 

7 During the second world war the 
lands of the Ramjas College Society 
were requisitioned by the British Gov- 
ernment. The lands were used for pro- 
secution of the war effort. Buildings 
and barracks were erected by the Gov- 
ernment. At the end of the war the 
lands were derequisitioned. The Society 
got them back with buildings and struc- 
tures. On November 26, 1946, a settle- 
ment was arrived at between the Govern- 
ment and the Society. The terms of set- 
tlement were reduced to writing (Exhi- 
bit P. W. 6/1). It was settled that the 
Government will not claim any compen- 
sation for the buildings and structures. 
The Society in its turn agreed not to 

‘claim any compensation for the use of 
the land by the Government. Both were 
quits. This was the settlement. 


8. The Society has been in possession 
of the lands since then. Now buildings 
and barracks have been given on rent, 
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The rental income is utilised for educa- 
tional institutions, 

§. On January 27, 1967, the name o: 
Ramjas College Society was changed t 
Ramjas Foundation. 

10. On November 13, 1959, the Chie 
Commissioner Delhi issued a notificatior 
under S. 4 of the Land Acquisition Ac 
(P. W. 8/1). Land measuring 34070 acre: 
was notified as land likely to be acquirec 
by the Government at public expense fo: 
a public purpose, namely, the planne 
development of Delhi. The followin; 
land was excluded from the scope of thi 
notification :— 

"(a) Government land and  evacue: 
land; 

(b) the land already notified, eithe 
under S. 4 or under S. 6 of the Land Ac 
quisition Act, for any Governmen 
scheme; 

(c) the land already notified eithe 
under S. 4 or under S. 6 of the Land Ac 
quisition Act for House Building Co 
operative Societies; : 

(d) the land under graveyards, tombs 
shrines and the land attached to religiou 
institutions and wakf property:” 

1i. On December 11, 1959, Ramja 
Society filed objections under S. 5-A c 
the Land Acquisition Act. 

12. Nearly nine years later the Chie 
Commissioner on February 28, 196: 
issued a notification under S. 6 of th 
Land Acquisition Act (P. W. 8/2). In thi 
notification, the land of the Foundatio 
measuring 872 bighas 19 biswas situate 
in Chowkri Mubarikabad was declare 
to be required ‘by the Government fc 
the planned development of Delhi. Tr 
Collector was directed to take orders fc 
the acquisition of the said land unde 
S. 7 of the Land Acquisition Act. 


13. The Ramjas Foundation, th: 
being the Society’s new name, filed 
writ petition in May, 1968 challengir 
the action of the Government in acqui 
ing their lands on the ground that tt 
said lands were ‘wakf property’ withi 
the meaning of that expression as use 
in the notification of November 13, 195 
It was prayed that the notifications date 
November 13, 1959 and May 23, 1968 1 
quashed by a writ of certiorari. TI 
petition was opposed by the Union 
India. The grounds of attack as well | 
defence in that petition were substa 
tially the same as in the present suit. 

14. Sachar, J. who heard the petitic 
was of the view that the matter oug: 
to be tried in a suit instead of writ pri 
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ceedings. He, therefore, by his order 
dated August 10, 1971 permitted the 
Foundation to withdraw the petition with 
liberty to agitate the matter in a suit. 
Finally, the writ petition was dismissed 
as withdrawn. The Foundation on Nov- 
ember 8, 1971 brought the present suit 
for declaration, 

15. The Union of India deny the 
claim, Their pleas-in-law are reflected 
in the following issues :— 

(1) Whether the plaintiff has cause of 
action to file the present suit? OPP 

(2) Whether the suit is not maintain« 
able in the present form? OPD 

(3) Whether the suit is within time? 
OPP 

(4) Whether the plaint is properly 
signed and verified by a duly authorised 
person? OPP 

(5) Whether the declaration as prayed 
for cannot be given under S. 34 of the 
Specific Relief Act? OPD 

(6) Whether the decision in civil writ 
No. 409/68 operates as res judicata? OPD 

(7) Whether the suit is barred by S. 92 
of the Civil P. C.? OPD 

(8) Whether the suit is not maintain- 
able for the reasons mentioned in para. 1 
of the preliminary objection? OPD 

(9) Whether the land in dispute is wakf 
property or in the nature of wakf pro- 
perty as alleged in the plaint? If so 
its effect? OPP 

(10) Whether proper court-fee has not 
been affixed to the plaint? 

(11) Relief, 

16. An additional issue was framed 
on November 17, 1975 which reads: 

(9-A) Whether the impugned notifica- 
tions and the acquisition proceedings are 
null and void on the grounds mentioned 
in Cls. (j) to (q) of para. 21 of the amend- 
ed plaint? OPP 

17. In their plaint the Foundation has 
taken two principal grounds of attack, 
One is that the purpose of acquisition, 
namely, the Planned Development of 
Delhi, is not a public purpose. So far as 
this ground is concerned, the Supreme 
Court has settled that Planned Develop- 
ment of Delhi is a public purpose within 
S. 4 of the Land Acquisition Act. This 
was decided in Munshi Singh v. Union 
of India, AIR 1978 SC 1150; Aflatoon v. 
Lt. Governor of Delhi, AIR 1974 SC 2077 
and Lila Ram v. Union of India, AIR 
1975 SC 2112. Counsel for the Founda- 
tion has not, therefore, pressed this 
ground before me. 

18- The only other ground urged by 
the counsel is the ground based on the 
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words of notification dated November 13, 
1959. Basing himself on Cl. (d) of the 
excepted lands, counsel submitted that 
the land of 872 bighas 19 biswas of Chow- 
kri Mubarikabad of the Foundation 
sought to be acquired by the Govern- 
ment was ‘Wakf Property’ and, therefore, 
it was excluded from the ambit of the 
notification of November 13, 1959. The 
Foundation seeks a declaration that the 
said land is exempt from the purview of 
Notifications under Ss. 4 and 6 of the 
Land Acquisition Act by virtue of Cl. (d) 
set out above, and the acquisition pro- 
ceedings consequently are liable to be 
set aside and cancelled, 


19. The principal question to be de- 
cided in this suit is this. Can the land 
comprising 872 bighas 19 biswas of land 
in Chowkri Mubarikabad be said to be 
‘Wakf Property’? If it is so, then the 
land is exempt from acquisition. 


20. Counsel for the Foundation con- 
tends that the term ‘wak? has been used 
in the Notification dated November 18, 
1959 in a general secular sense irrespec- 
tive of the fact whether the property 
belongs to a Hindu or a Muslim, He has 
argued that on the principles of statu- 
tory interpretation, the word ‘Wakf’ 
should be read in its more popular and 
primary sanse so as to comprise proper- 
ties which have been set apart for religi- 
ous or charitable purposes by a person 
whatever be his religious persuasion. In 
this connection, first of all, he referred 
me to the dictionary meaning of the term 
‘Wakf’. The term ‘Wak?’ is defined as 
‘bequeathing for pious purposes, a be- 
quest or lagacy for pious purposes, a 
religious or charitable endowment (as 
habitations for the poor, bocks for the 
use of learned men etc.): ‘Wakf karna’ 
means “to dedicate to pious uses, to con- 
secrate; to make a grant fo: charitable 
or religious purposes”. (Platts — Dic- 
tionary of Urdu Classical Hindi and Eng- 
lish published in 1960 by Oxford Univer- 
sity. 

21. Another dictionary to which a re- 
ference was made is a Dictionary of 
Hindustani & English by Duncan Forbes 
published in 1866 where the word ‘Wak? 
is defined as “a legacy for pious uses; 
lands etc. belonging to mosques, colleges 
and charitable institutions for their sun- 
port and maintenance”, 

22. Read in this sense, counsel con- 
tended, the word ‘wakf property’ would 
include the lands of the present public 
charitable institution notwithstanding the 
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fact that Rai Kedar Nath, A Hindu 
founded it in early 20th century. 


- 23. I was referred by counsel to Jai 

Dayal v. Dewan Ram, AIR 1938 Lah 686; 
Arur Singh v. Badar Din, AIR 1940 Lah 
119; Hidayat Beg v. Behari Lal, AIR 1941 
All 225; Motishah v. Abdul Gaffar, AIR 
1956 Nag 38 and Ram Charan v. Girja- 
nandani Devi, AIR 1959 All 473 in sup- 
port of his submission that even a Hindu 
can make a wakf and that there ought 
not to be any distinction in interpreting 
the notification whether the founder was 
a Hindu or Muslim if the object of the 
wakif (the founder of the wakf) is to de- 
dicate the property for religious or 
charitable purposes. 


24. What is the origin of the word 
twak? and whether the lands of the 
Foundation can be said to be wakf within 
the meaning of the Notification? This 
is the question to be decided in the suit. 


25. In Mohammadan Law, the institu- 
tion of wakf owes its origin to a rule laid 
down by the Prophet of Islam. It means 
“the tying up of property in the owner- 
ship of God the Almighty and the devo- 
tion of the profits for the benefit of 
human beings”. When once it is declared 
that a particular property is wakf, or any 
such expression is used as implies wakf, 
or the tenor of the document shows, if 
there is a wakf-nama (that is a deed in 
writing) that a dedication to pious of 
charitable purposes is meant, the right of 
the wakif is extinguished and the owner- 
ship is transferred to the Almighty. The 
donor may name any meritorious object 
as the recepient of the benefit. The 
manager of the wakf is the Mutwali the 
governor, superintendent or curator. 

26. The Privy Council in Vidya Viru- 
thi v. Baluswami, AIR 1922 PC 123 ob- 
served that the Muhammadan law differs 
fundamentally from the English law of 
trusts. It was in view of this funda- 
mental difference between the judicial 
conceptions on which English law relat- 
ing to trusts is based, and those which 
form the foundations of the Hindu and 
the Muhammadan systems that the 
Indian Legislature in enacting the Indian 
Trusts Act (II of 1882) deliberately ex- 
empted from its scope the rules of law 
applicable to wakf and Hindu religious 
endowments, Section 1 of that Act lays 
down :— 

“but nothing herein contained affects 
the rules of Muhammadan law as to 
wakf, or the mutual relations of the 
members of an undivided family as de- 
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termined by any customary or personal 
law, or applies to public or private religi- 
ous or charitable endowments ... ... ... a 

27. Delivering the opinion of the 
Board Mr. Ameer Ali said :— 

“the conception of a trust apart from 
a gift was introduced in India with the 
establishment of Moslem rule. And it i: 
for this reason that in many document: 
of later times in parts of the Country 
where Mohammadan influence has beer 
predominant, such as Upper Indią anc 
the Carnatic, the expression wakf is usec 
to express dedication.” 

28. The law of wakf is, according to 
Ameer Ali the most important branch of 
Mohammadan law for it is interwoven 
with the entire religious life and social 
economy of Muslims. Wakf is perhaps 
the most important form that charity 
takes amongst Muslims. The word ‘wakf’ 
literally means ‘detention’ ‘but in Islamic 
law it means (i) State lands which are 
inalienable, used for charitable purposes; 
and (ii) pious endowments. In India 
generally we are concerned with the se- 
cond meaning. Wakf is, thus, a pious 
endowment which is inalienable and, 
therefore, supposed to be perpetual 
although, in actual practice, this quality 
of perpetuity is cut down by several 
limitations, (A. A. A. Fyzee — Outlines 
of Muhammadan Law Chapter IX, 
pp. 274-275.) 

29. The institution of wakf is histori- 
cally traceable to certain sayings of the 
prophet. It is said that Omar had ac- 
quired a piece of land in the Canton of 
Khayber and on his enquiring from the 
prophet as to how he can make a pious 
use of it, the Prophet is said to have de- 
clared “tie up the proper (asl or corpus) 
and devote the usufruct to human beings 
and it is not to be sold or made the sub- 
ject of gift or inheritance; devote its pro- 
duce to your children, your kindred and 
the poor in the way of God.” It is in 
accordance with this direction that Omar 
made the dedication of the property. 
This appears to be first reported instance 
in Muslim law. 

30. A later development in Muslim 
law is the Wakf Act of 1913. Generally 
known as Mussalman Wakf Validating 
Act of 1913. This Act permitted Moham- 
madans to create family settlements 
known as Wakf-ul-Aulad. These were 
wakfs for the family of the wakif. In 
these private wakfs as distinguished 
from public wakfs, the benefit is for the 
time being claimable for himself by the 
person by whom the wakf was created 
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or by any members of his family or 
descendants, 

31. The Privy Council had refused to 
recognise Wakf-ul-Aulad on the ground 
that such a wakf was for the “ag- 
grandizement of family” and the gift to 
charity was illusory (See Abdul Fate 
Mohomed Ishak v. Russomoy Dhiri 
Chowdhary, (1894) 22 Ind App 76 (PC). 
This case created a storm in the country; 
it was deemed to go against the funda- 
mental notions of Islamic Law. It was 
refuted with a wealth of learning by 
Ameer Ali in hig well-known work on 
Mohommadan Law. 

32. Finally the legislature passed the 
Mussalman Wakf Validating Act of 1913 
overruling the view of the Privy Coun+ 
cil, In 1930 another Act was passed to 
give a retrospective effect to the Act of 
1913. This in brief is the history of the 
wakf legislation in India. Wakf is a part 
of the personal law of the Mohamma- 
dans. It is unknown to Hindu Law. A 
religious or charitable trust can be 
created by a Hindu by all means. 

33. Religious and charitable trusts are 
found to exist, in some shape or other, 
in almost all the civilized countries and 
their origin can be traced primarily to 
the instincts of piety and benevolence 
which are implanted In human nature. 
The form and nature of these trusts un- 
doubtedly differ according to the spiri- 
tual and moral ideas of different nations. 
As Mr. Justice B. K. Mukherjee says :— 

“Bach system of law has its peculiari- 
ties depending upon its particular social 
conventions, its political necessities and 
religious usages, and Hindu Law has its 
own characteristics ... .. 

(Hindu Law of Religious and Charitable 
Trusts 3rd Edition page 3). 

34. The popular Hindu religion of 
modern times is not the same as the re- 
ligion of the Vedas though the latter 
are still held to be the ultimate source 
and authority ‘of all that is held sacred 
by the Hindus. But it cannot be dis- 
puted that the fundamental moral and 
religious ideas of the Hindu lie at the 
root of their religious and charitable in- 
stitutions. 

35. A trust would be denominated a reli- 
gious or charitable trust, if it is created 
for the purpose of religion or charity. In 
the Hindu system there is no line of de- 
marcation between religion and charity. 
Charitable trusts are as old as religions. 

36. The social, economic and cultural 
life of people in Muslim countries was 
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entirely different. In all Muslim coun- 
tries vast funds. properties and agricul- 
tural lands are dedicated as wakfs. ‘The 
real purpose of making a wakf is to ac- 
quire merit in the eyes of the Lord; all 
other purposes are subsidiary. There- 
fore, every purpose Considered by the 
Muhammadan law as religious, pious or 
charitable would be considered valid. 

37. In terms of the Wakf Validating 
Act, 1913 wakf means: 

“The permanent dedication by a per- 
son professing the Mussalman faith of 
any property for any purpose recognised 
by the Mussalman Law as religious, 
pious or charitable.” (S. 2 (1). 

38. The incidents mentioned are (I) 
permanency of the endowment, (II) its 
creation by a Muslim, (IID) of ‘any pro- 
perty’ and (IV) for ‘any purpose recog- 
nised by the Mussalman law as religious 
pious or charitable’, 

39. It is true that this definition is 
not exhaustive as the Privy Council has 
said in Ma Mi v. Kallander Ammal, 54 
Ind App 23: (AIR 1927 PC 22) but it sets 
out the essentials of a wakf accurately. 

40. But then who can make a Wakf? 
This is the decisive point in this case, In 
order to create a Wakf Muhammadan 
Law requires dedication by a person of 
Muslim faith, The Wakif must be a 
Muslim. Ameer Ali pointy out that ac- 
cording to the classical jurists of Islam, 
even non-muslims could make wakfs; 
and his view has prevailed in Nagpur and 
Patna, where it has been held that non- 
Muslims can validly make public wakfs, 
“but the law requires that the objects 
for which the dedication is made should 
be lawful according to the creed of the 
dedicator as well as the Islamic doctrines”. 
In Motishah v. Abdul Gaffar, AIR 1956 
Nag 38 (supra) the question was of a 
graveyard. It was said that Islam is not 
a necessary condition for the constitution 
of a wakf and any person of whatever 
creed may create a wakf. But the 
object for which the dedication is made 
should be lawful according to the creed 
of the dedicator as well as Islamic doc- 
trines. In Mundaria v. Shyam Sunder, 
AIR 1963 Pat 98 (supra) it was held that 
a Hindu cannot dedicate an Im-mbara 
which was a private as distinguished 
from a public wakf. 

41. In Arur Singh v. Badar Din, AIR 
1940 Lah 119 the dedication of land as a 
graveyard by a Hindu wag held to be 
valid. 

42, But in Fuzlur Rahaman v. Anath 
Bandhu Pal, (1911) 16 Cal WN 114 the 
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dedication for the maintenance of a 
Mosque by a Hindu was held to be ïn- 
valid. The Division Bench of the Cal- 
cutta High Court quoted Mr. Baillie’s 
Digest of Mahomedan Law where he says: 


‘Tf a zimmi (non-believer) should ap- 
propriate his mansion for a temple, a 
church or a house of fire it would be 
void.” 


43. The Bench also quoted Mr. 
Ammeer Ali who in his Tagore Law Lec- 
tures for 1884 at page 160 said:— 

“Any person of whatever creed may 
create a wakf, but the law requires that 
the object for which the dedication is 
made must be lawful according to the 
2reed: of the dedicator as well as the Isla- 
nic doctrines, Divine approbation being 
che essential element in the constitution 
>f a wakf if the object for which a dedi- 
zation Is made is sinful either according 
to the laws of Islam or to the creed of 
the dedicator it would not be valid. Con- 
sequently a Moslem cannot make a dedi- 
zation in favour of an idol, a non-mus- 
em place of worship, or any other object 
which is recognised as unlawful or sinful 
n his law nor can a Non-Moslem validly, 
make a dedication for a Moslem place of 
worship,” 

And again at page 424 he says: 

“A Non-Mosiem who fulfils the condi- 
‘ions above-mentioned can make wakf of 
she whole or part of his property. It is 
anlawful for unbeliever to make a wakf 
n favour of a mosque.” 

44, From these passages it appears 
that a wakf must pass two tests, The 
Jedication must be valid according to the 
ereed. of the dedicator. Secondly, it must 
not be opposed to Islamic law. 

45. In Mirza Hidayat Beg v. Behari 
Lal, AIR, 1941 All 225 a Hindu executed 
a deed of wakf. The wakf was created 
for national education, 

46. Sometime the term ‘wakf’ has also 
been used in the broad general sense of 
a religious or charitable trust as was 
done by Din Mohammad, J. in Jai Dayal 
v, Dewan Ram Saran Das, AIR 1938 Lah 
686. In that case, a resting place was 
set apart by a Hindu for marriage pro- 
cessions. The Judge called it a ‘wakf 
in the course of hig judgment but what 
he meant was a charitable trust created 
by a Hindu, and not a wakf as known to 
Mohammedan Law. 

47. The object of discussion of Hindu 
and Mohammedan Law on the subject is 
to demonstrate that wakf Is quite distinct 
from a charitable trust as understood in 
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Hindu Law. Wakf can be created by a 
person of Islamic faith. Suppose a non- 
Muslim can also create it. It must in that 
case be in accord with the Islamic doc- 
trines. It is impossible to think of wakf 
in a world apart from Islam, It has been 
held that a non-Muslim may not make a 
wakf for endowing a mosque, though he 
may make a wakf for other purposes, it 
being assumed that Muslim law must 
govern the question (Fuzlur Rahaman v. 
Anath Bandhu, (1911) 16 Cal WN 114 
and Tyabji —- Muslim Law 4th Edn, 
p. 507), 

48. A Hindu who wishes to establish 
a religious or charitable institution may 
according to his law, express his purpose 
and.endow it. All that is necessary is 
that the religious or charitable purposes 
should be clearly specified, and that the 
property intended for the endowment 
should ‘be set apart for or dedicated to 
those purposes. Having regard to modern 
conditions and views, the usual religious 
ceremonies of Sankalp (the formula of 
resolve) and Samarpan (delivery) cannot 
be regarded as absolutely essential re- 
quirements, It is the intention that is 
material and the dedication may be ex- 
pressed or inferred otherwise than from 
formal or religious ceremonies (Mayne— 
Hindu Law & Usage 11th Edn., p. 921). 


49. This distinction was clear to the 
mind of the statutory authority under 
S. 4 of the Land Acquisition Act. The 
Indian Trusts Act makes this distinction, 
So the statutory authority will be pre- 
sumed to be aware of it. 


50. I cannot read the term ‘wakf pro- 
perty’ as embracing property impressed 
with the character of a charitable trust 
amongst the Hindus. A property bur- 
dened with the obligation of a charitable 
trust as understood in Hindu Law can- 
not be called a wakf property in a legal 
sense. In a non-legal, popular sense it 
may be possible to use the expression 
wakf indiscriminately for and in relation 
to any property set apart for charity. 
But in legal technology the word ‘wak? 
has a definite and accepted connotation. 
It is in that sense that the word has to 
be understood. For the true interpreta- 
tion of the word one must turn to 


Mahommedan Law and see what it 
means. 
51. Now the question is: Was Rai 


Kedar Nath making a wakf of his pro- 
perties when in the meeting of 1916 he 
made a declaration in favour of charity? 
The answer to this question is in a re- 
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sounding negative. This is on the assump- 
tion that a Hindu can create a wakf 
though such cases are rare, 


52. The function held at that meeting 
shows that Rai Kedar Nath did two 
things. He renounced his interest in his 
private property. He dedicated every- 
thing to the institution he founded. 
These are known as Samarpan and San- 
kalp in Hindu Law. There was a clear 
and unequivocal declaration of intention 
to create a trust and vesting of the same 
in the donor as a trustee. There was 
clear proof of dedication in the ceremony 
he performed. He divested himself of 
the property dedicated. 

53. There was a hawan ceremony: 
This shows that Rai Kedar Nath was an 
orthodox Hindu. He was a believer in 
religious ceremonies. What he wanted 
to do was to found a charitable trust of 
which he himself was the founder trustee, 
apart from being the Manager of the 
School and the President of the Society. 
He created a Foundation as the name of 
the plaintiff now shows, He established 
an institution together with provision for 
its perpetual maintenance. 


54. In evidence this trust has been 
called by the Secretary as ‘Educational 
Charitable Institution’, In the deed of 
settlement dated November 26, 1946, it 
was described by the British Govern- 
ment as “a public educational charity”. 
All in all it comes to a charitable en- 
dowment. It can be properly called a 
charitable trust. The Indian Trusts Act 
will not govern it, as S. 1 of that Act lays 
down. What Rai Kedar Nath created 
was a charitable trust as known to Hindu 
Law. Reading the notification as a whole, 
it appears to me that the wakf property 
as known to Muslim Law has been ex- 
cepted from the acquisition proceedings. 
This has been done by the Government 
in exercise of its powers of eminent 
domain. I do not think that it will be 
proper to call the lands in question as 
wakf property. This is not the sense 
which the word bears in the notification. 
In my opinion, the Chief Commissioner’s 
notification uses the expression ‘wakf 
property’ in the sense in which wakf is 
understood in Mohammadan Law. 


55. The Chief Commissioner’s notifi- 
cation under S. 4, Land Acquisition Act 
is in the nature of a statutory instrument. 
It uses the expression ‘wakf property’. 
How do we interpret these words? I 
think these words must be construed ac- 
cording to the legal and technical mean- 
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ing given to them by Muslim Law. They 
are not to be given the more popular, 
non-legal or ordinary dictionary mean- 
ing of the words, These words must be 
taken in their legal sense. As Lord 
Macnaghten said in Commissioner for 
Special Purposes of Income-tax v. Pem~< 
sel, (1891) AC 531: 

“In construing Acts of Parliament it- 
fis a general rule that words must be 
taken in their legal sense unless a con- 
trary intention appears. 

56. I now take up the issues, 

Issue No. 1 

57. Since the Foundation claims that 
their lands are exempted under the noti- 
fication dated November 13, 1959 that is 
their cause of action for bringing the 
suit. 

Issues 2 and 5. 

58. Under S. 34, Specific Relief Act 
any person entitled to “any right as to any 
property” may institute a suit against 
any person denying, or interested to 
deny, his title to such right. The Court 
can make a declaration in its discretion 
if it finds that he is so entitled, The suit 
therefore is maintainable. 

Issue No. 3. 

59, The other question argued before 
me is about limitation. I think the suit 
is within time, if the period spent in 
the writ proceedings is excluded. The 
notification under S. 6 is dated February 
28, 1968. The present suit was brought 
beyond three years of that date. It was 
filed on November 8, 1971. If the period 
spent in the writ proceedings is exclud- 
ed, under S. 14, Limitation Act, the suit 
is well within time. The High Court of 
Andhra Pradesh has held that under 
S. 14 time taken in writ proceedings is 
deductible. (See: Adari China Narayana 
v. The Commr. for Hindu Religious and 
Charitable Endowments, Andhra Pra- 
desh, ILR (1962) Andh Pra 865), 

Issue No. 4. 

60. It is in evidence of Ram Kanwar 
Gupta, Secretary of the Managing Com- 
mittee (P. W. 10) that on October 27, 
1969 a resolution was passed: by the 
Foundation authorising him to file the 
suit, The minutes were signed by the 
Honorary Secretary. He has proved his 
signatures on the plaint as well as on 
the power of Attorney. 

Issue No. 6. 

61. The Civil Writ No. 409 of 1968 
was allowed to be withdrawn by 
Sachar J. The Foundation was allowed 
to agitate the question in a suit. Since 
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there was no decision in the Civil Writ 
on merits of the claim, the decision in 
the Civil Writ does not operate as a bar, 
Issue No. 7. 


62. Section 92 of the Code of Civil 
Procedure does not bar the present suit. 
The present suit is not for one of the 
reliefs mentioned in that section, The 
Foundation claims a declaration against 
the action of the Union of India, I, there- 
fore, decide this issue against the defen~ 
dants. ° 
Issue No. 8. 

63. In para T of the Preliminary 
Objections the points covered by other 
issues already discussed ‘by me have 
been raised, Therefore, this issue is 
superfluous. 

Issue No. 9. 

64. I have already discussed it. 
main issue of substance is this. 

65. The land in dispute is not ‘wakf 
property. The Foundation is a Charitable 
Trust for the promotion of education, The 
lands or the Foundation are impressed 
with the character of a Charitable Trust. 
Issue No. 10. 


66. It has not been shown to me how 
proper Court-fee has not been fixed on 
the plaint. The suit is for declaration 
pure and simple. Correct Court-fee there- 
on has been paid. 

Issue No. 11. 

67. Because of my finding on issue 
No. 9 I would dismiss the suit of the 
plaintiff but make no order as to costs. 


{Prs, 1-3] 


The 


Suit dismissed, . 
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Hardwari Lal Verma, Petitioner v. 
The Estate Officer and others, Respon- 
dents, 

Civil Writ Petn. No. 
D/- 12-4-1977. 

Public Premises (Eviction of Unautho- 
rised Occupants) Act, 1971, S. 5 — 
Nature of legal right of allottee — Allot- 
tee transferred to a different place 
commencing to pay rent at market rate 
— Cancellation of allotment and eviction 
held could not be challenged. 

A Government servant who is allotted 
a quarter is a mere licencee, the licence 
being cancellable at any time subject to 
observance of rules. Where, on the allot- 
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718 of 1975, 
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Defence Services. He 
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tee’s transfer to another town, he conti 
nued to occupy it but paying rent at 
market rate and subsequently retired, 
held, he could not resist eviction on the 
ground that the order made with retro- 
spective effect was invalid. It was held 
that even if the order could be consider- 
ed bad for the said reason, the cancel- 
lation could operate prospectively and 
the proceeding could not be resisted. 
(Paras 3, 4 & 6) 


N. B. Sinha, for Petitioner; V. P. 
Singh, for Respondents. 


ORDER: — This is a petition under 
Art. 226 of the Constitution of India 
brought by the petitioner in respect of 
an order passed by the Estate Officer 
under S. 5 of the Public Premises (Evic~ 
tion of Unauthorised Occupants) Act, 
1971. The petitioner at the relevant time 
was employed as a civilian clerk in the 
was allotted a 
Quarter situated at T-13, Tabruk Lane 
in Delhi Cantonment. Apparently, he was 
posted out of Delhi in March, 1968, but 
he retained the quarter. It seems that he 
went on paying the market rent but 
eventually as per letter, dated 18th 
March, 1974, he was informed that the 
allotment of his quarter was deemed to 
have been cancelled with effect from 9th 
March, 1968. This was followed by the 
order of Estate Officer, Brig. P. Bhatta- 
charya, holding that the petitioner 


was 
an unauthorised occupant who had to 
be evicted. 

2. The petitioner filed an appeal 


under 5. 9 of the Act which was heard 
by Shri G. R. Luthra, Additional Dis- 
trict Judge, Delhi, The appellate order 
was passed on 23rd April, 1975. It was 
there held that the allotment had been 
eancelled on 18th March, 1974, with 
effect from 9th March, 1968. It was ob-~ 
served that the petitioner could not con~ 
tinue to occupy the house even on his 
transfer back to Delhi Cantt. unless the 
house was re-allotted to him. A refer- 
ence was made to the definition of tun- 
authorised occupant” as set out in S. 2(g) 
of the Act which shows that ‘“unautho- 
rised occupant” includes a person whose 
authority to keep the premises has ex- 
pired or has been determined for any 
reason whatsoever. On this finding the 
petitioner was held to be an unautho~ 
rised occupant. 


3. Against the order of the Addi~ 
tional District Judge, and indeed against 
the order of respondent No. 1 for evic< 
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tion from the quarter in question the 
petitioner has moved the present writ 
petition under Art. 226 of the Consti- 
tution. The sum and substance of the 
contentions made by the learned counsel 
for the petitioner is that the petitioner 
is not an unauthorised occupant. It has 
been submitted that the petitioner being 
fn service had to have an allotment and 
the allotment could not be deemed to 
be cancelled with effect from 9th March, 
1968. It may be pointed out that the peti~ 
tioner sent a. protest showing that the 
allotment cannot be cancelled. It cannot 
be denied that the petitioner was trans- 
ferred from Delhi in March 1968, and 
was posted for some time at Chandigarh 
and thereafter in the State of Jammu 
and Kashmir, He was re-posted back in 
Delhi in 1973: During this period the 
petitioner continued to occupy the quar- 
ter although he himself was not in Delhi. 
It is suggested by the learned counsel 
for the petitioner that there is a rule 
permitting retention of quarter at the 
original duty station because some cor- 
respondence was exchanged between the 
Western Command, Simla, and the Army 
Headquarters, New Delhi, an extract 
from which he has set out in para 11 of 
the writ petition. I find that the extract 
has little effect because I am unable to 
understand what it means. In fact, the 
petition states that there ïs a letter dated 
2nd March, 1968 and dated 22nd Nov. 
1973. The letter has a heading: “Con- 
cessions admissible to civilians....... S 
and. then goes on to say "retention of 
family accommodation allotted by Gov- 
ernment at the old duty station on pay~- 
ment of normal rent...... vere, I am un- 
able to understand what this extract 
means, In any event, the question be- 
fore the Court is whether the order of 
the Additional District Judge is correct. 
He has proceeded on the basis that the 
petitioner was no longer an allottee, 
Learned counsel for the petitioner urges 
that the allotment could not be cancelled 
in 1974 with effect from 9th March, 1968, 
I think this has little effect on the peti- 
tioner because even if the cancellation 
is considered to be prospective it would 


lead to the same conclusion: viz, that 
after the cancellation the petitioner 
could be ordered to vacate the pre- 
mises, 


4. I may point out that there is a 
document, Exhibit P-2, written by the 
petitioner and produced by him which 
is earlier than the cancellation letter 
dated 18th March, 1974. In this letter 


Hardwari Lal v. Estate Officer (D. K. Kapur J.) 


[Prs, 3-6] Delhi 269 


the petitioner stated inter alia “I under- 
stand that the authorities are pressing 
for my eviction from the quarter”. In 
the same letter he used the following 
words towards the end "I shall ‘be highly 
thankful to your honour if you kindly 
reallot the above quarter to me for which 
I am paying market rent since 9-3-68 so 
that I may be able to support my family 
at these critical times.” Therefore, it 
clearly appears that the petitioner was 
paying market rent from 9-3-68, dnd he 
could only. be paying market rent if the 
allotment had ‘been cancelled at some 
earlier date. I am not aware of any rule 
whereby the market rent could be col- 
lected from a Government servant who 
had been allotted a quarter. In any case, 
even if I am wrong in assuming that the 
cancellation took place in 1968, it must 
be helg that at the latest cancellation 
was made on 18th March, 1974. In the 
letter dated 18th March, 1974, the fol- 
lowing words are used: 


“You ‘became unauthorised occupant 
in the said premises since 9th March 1968 
whereafter you had been paying the 
market rate of rent for the said premises. 
The allotment letter is also deemed to 
have been cancelled with effect from 
9th March, 1968. You have not vacated 
the said premises so far. 


5. This quotation clearly demonstra- 
tes that the writer of this letter, who was 
Mr. L. C. Chawla, SE, Commander 
Works Engineers, was also of the view 
that the petitioner was not in occupation 
of the quarter as an authorised occu- 
pant, This letter further states that if the 
premises are not vacated then action will 
be taken against the petitioner by the 
Estate Officer. 

6. As the quarter was not, in fact, 
vacated, action was taken by the Estate 
Officer leading to the impugned order. 
The legal position seems to me to be un- 
complicated. A Government servant who 
has been allotted a quarter is nothing 
more than a licencee; that licence can be 
cancelled at any time. It may be that 
cancellation of this licence in a given set 
of circumstances may infringe some ser- 
vice rule or some obligation to provide a 
quarter to the Government servant con- 
cerned, If the cancellation is invalid or 
illegal or contrary to any rule of law, it 
will be open to challenge in appropriate 
proceedings. The petitioner, on the other 
hand, seems to be a person who has heen 
paying market rent from 9th March 
1968. He is a person who was posted out 
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of Delhi in 1968, and is apparently even 
now in occupation of the premises after 
more than 9 years since his transfer. It 
is the admitted case, as per subsequent 
facts disclosed, that he has even retired 
now, but he is still in occupation of the 
quarter. In the circumstances, I cannot 
allow the writ petition at this stage, I 
accordingly dismiss the petition with 
costs, 

Petition dismissed, 
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Yogesh Sharma and others, Decree- 
Holders v. Devi Dayal Jain and others, 
Judgment-Debtors, 

Execution No, 34 of 
1977, 

Civil P.C. (5 of 1908), S. 60 (ccc) — 
Word “judgment-debtor” does not include 
his “legal representatives’ — Legal re- 
presentatives are not entitled to the bene- 
fit under Cl, (cec). 


Where the defendant executant died 
during the pendency of suit on pro- 
note and sons and daughter were 
brought on record as his legal represen- 
tatives and when the house of the de- 
ceased was attached in execution of the 
decree, the sons claimed benefit of Sec- 
tion 60 (ccc), 


Held that the word ‘judgment-debtor” 
in S. 60 (ccc) did not include his legal 
representatives, that the decree was pass- 
ed against them in their representative 
character as the LRs of the deceased de- 
fendant and that they could not be call- 
ed JDs and therefore they were not en~ 
titled to claim the benefit of S. 60 (ccc). 
ATR 1938 Lah 608; AIR 1943 Lah 19 (FB) 
and (1883) ILR 7 Bom 530 Disting. 

(Paras 9, 13, 14) 


1973, D/- 12-4- 


Cases Referred: Chronological Paras 
AIR 1943 Lah 19 (FB) 15 
AIR 1938 Lah 608 15 
(1883) ILR 7 Bom 530 15 


N. R. Suri and S. L. Sahni, for Decree- 
holders, Arun Kumar for Judgment- 
Debtors Nos. 2, 3 and 5. 

JUDGMENT:— The decree-holders 
have obtained a decree against the judg- 
ment-debtors for Rs, 9975/- and costs of 
the suit. The total sum due under the 
decree is Rs. 11,725/75. This decree was 
passed on January 9, 1973, by the Subor- 
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dinate Judge. Then the decree-holders 
made an application for execution of the 
decree. Subsequently the execution case 
was transferred to this court. 


2. Manohar Lal Jain executed a pro= 
missory note on which a suit was brought 
against him under O, XXXVII of the 
Code of Civil Procedure. During the pen- 
dency of the suit Manohar Lal died on 
Jan. 24, 1971. His legal representatives 
— five sons and a daughter were brought 
on the record of the suit in place of 
the defendant Manohar Lal, The suit con- 
tinued, In the end a decree was passed 
against the legal representatives of Mano« 
har Lal. 


3. Manohar Lal was the owner of 
house No. 34738 situated at 33, Ansari 
Road, Darya Ganj, New Delhi. The de~ 
cree-holders have attached that house in 
execution of the decree. The legal repre- 
sentatives of Manohar Lal made an ap- 
plication on April 12, 1974 that the house 
be released from attachment as it was 
exempt under the provisions of S. 60 
(ccc) of the Code of Civil Procedure, 


4. This application has been made by 
three legal representatives, viz., Sumer 
Chand Jain, Harish Chand Jain and Prem 
Chand Jain sons of Manohar Lal deceas- 
ed, These sons of Manohar Lal say that 
the house in Darya Ganj “is the only re- 
sidential house of the objectors/judgment- 
debtors which they are occupying and in 
which they are residing along with their 
families, As such the said house is ex- 
empt from attachment under S, 60 of the 
Code of Civil Procedure”. This is the 
main ground on which they claim that 
the house is not liable to attachment. 

5. It is not in dispute that Mahonar 
Lal was the father of the present objec- 
tors, Nor is it in question that Manohar 
Lal died during the pendency of the suit 
and his sons and daughter were brought 
on the record of the suit as legal repre- 
sentatives. It is also not in doubt that 
the pronote was executed by Manohar 
Lal and he took the loan on which the 
suit was brought. Now it is not denied 
that the house which has been attached 
by the decree-holders was the pro~- 
perty of Manohar Lal. The question is 
whether his sons are entitled to claim the 
benefit of exemption under S, 60 (ccc). 

6. Clause (ccc) of S. 60 says that the 
following particulars shall not be liable 
to attachment or sale, namely: 

“one main residential house and other 
buildings attached to it (with the mate- 


1977 
rial and the sites thereof and the land 
immediately appurtenant thereto and 


necessary for their enjoyment) belonging 
to a judgment-debtor other than an agri- 
culturist and occupied by him; 

Provided that the protection afforded by 
this clause shall not extend to any pro- 
perty specifically charged with the debt 
sought to be recovered.” 


7. This clause was introduced in the 
Punjab by Act XII of 1940. Subsequently 
the clause was amended in 1942 and 1960. 


8. Now the question is : Does the pro- 
tection given to the judgmeént-debtor also 
extend to his legal representatives? The 
clause exempts one main residential] house 
belonging to the judgment-debtor and oc- 
eupied by him. Who was the judgment- 
debtor? That is the question for decision 
in this case. The sons of Manohar Lal say 
that they are the judgment-debtors as the 
decree was passed against them and, 
therefore, they are entitled to the pro- 
tection afforded by cl, (ecc). 


9. In my opinion the sons of Manohar 
Lal, the present objectors, are not entitl- 
ed to the benefit of clause (cec). They 
are not the judgment-debtors, They are 
the legal representatives of the judgment- 
debtor, The judgment-debtor was Mano~ 
har Lal. He took the loan. He executed 
the pronote. The suit was brought against 
him, In the course of the suit he died 
and his legal representatives were 
brought on the record of the suit under 
Order XXII Rule 4, Code of Civil Proce- 
dure. Obviously they were brought in 
their representative capacity. 


10. A legal representative is different 
from a judgment-debtor, Both these 
terms are defined in S, 2, Code of Civil 
Procedure, A judgment-debtor means, 


“Any person against whom a decree 
has been passed or an order capable of 
execution has been made.” (2. (10). 


11. A legal representative means: 

“A person who in law represents the 
estate of a deceased person, and includes 
any person who intermeddles with the 
estate of the deceased and where a party 
sues or is sued in a representative charac- 
ter the person on whom the estate devol- 
ves on the death of the party so suing 
or sued:” (2 (11), 

12. It is true that the decree was pass- 
ed against the sons and the daughter but 
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it was passed against them in their repre- 
sentative character as the legal repre- 
sentatives of the deceased Manohar Lal. 
This distinction is apparent in the vari- 
ous provisions of the Code of Civil Pro- 
cedure. By sub-section (2) of S. 50 where 
the decree is executed against the. legal 
representative he is liable only to the 
extent of the property of the deceased 
which has come to his hands and has not 
been duly disposed of, Ordinarily the 
legal representative does not incur any 
personal liability, He is representing the 
estate of a deceased person, The decree 
can be executed to the extent of the pro- 
perty of the deceased in his hands. Nor 
can the legal representative be arrested 
in execution of a decree. Only the judg- 
ment-debtor can be arrested if a case is 
made out for his arrest, 


13. It, therefore, comes to this. The 
sons are the legal representatives of 
Manohar Lal deceased. They cannot be 
called judgment-debtors. If they are not 
the judgment-debtors they are not en- 
titled to exemption under cl, (ccc). Their 
liability is limited to the estate of the 
deceased in their hands. The house 
in question was the property of the judg- 
ment-debtor Manohar Lal. It has devolv-, 
ed on the legal representatives. It can 
be attached and sold. This is my conclu- 
sion, 

14, Counsel for the objectors says that 
the sons are the -judgment-debtors as the 
decree was passed against them and they 
have been shown in the record of the 
case as judgment-debtors, This argument 
is based on a misapprehension. We have 
to look to the substance of the matter 
and see whether the legal representatives 
contracted the loan and incurred the 
liability or whether their liability is that 
of a person representing the estate of a 
deceased person. ‘This is the essence of 
the definition of the legal representative. 
It is clear that the sons are the legal re- 
presentatives and as such are not entitled 
to the protection of cl, (ccc) which ex- 
tends only to the judgment-debtor and 
not to his legal representatives, In my 
opinion the word ‘judgment-debtor’ as 
used in cl, (ccc) does not include his legal 
representative. The expression ‘judgment- 
debtor’ is controlled by the context. 


15. Counsel for the parties have re- 
ferred me to Firm Gurparshad v, Kishen 
Chand, AIR 1936 Lah 608; Dhani Ram v. 
District Official Receiver. Amritsar, AIR 
1943 Lah 19 (FB) and Radhakisau. Hakum- 
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ji v. Balvant Ramji, (1883) ILR 7 Bom 
530. These cases are on cl. (c) of S, 60 
and deal with the question of attachabi- 
lity of an agriculturist’s house or build~ 
ing etc, These cases strictly speaking are 
not in point for cl, (c) is differently 
worded from cl, (ece). Clause (c) uses the 
term ‘agriculturist’. 
term ‘judgment-debtor other than an 
agriculturist’, There is no direct decision 
on the point, At least the counsel have 
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not been able to bring to my notice any 
decision on the point now falling for de~ 
cision, 


16. For these reasons I would dismiss 
the objections but make no order as to 


costs, 
Order accordingly, 


"END 
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2 _AIR 1977 GAUHATI t 
i (MPHAL BENCH) 
D. PATHAK AND K. LAHIRI, JJ. 


Sanglakpam Ningol Adhikarimayum 
Ongbi Ibemcha Devi and another, Appel- 


lants v. Ningombam Mani Singh and 
others, Respondents. 
Second Appeal No. 25 of 1971, D/- 


21-5-1976. 


(A) Government of India Act (1935), 
S. 99 — Manipur was not part of British 
india — Hindu Women’s Right to Pro- 
perty Act (1937) was not applicable in 
the State before independence — Surces~- 
sion opening in 1942 — Beneficent pro- 
visions of 1937 Act, not available to 
widow in presence of son, 


Before independence, Manipur was a 
princely State and before its accession 
after independence with the Union of 
India, it was outside British India. There- 
fore, any enactment passed by the Cen- 
‘ral Legislature could not operate in the 
State of Manipur proprio vigore, Mani- 
our being a princely State. The Central 
.egislation could only be applied by some 
action taken by the Prince or Raja or 
Maharaja in the Darbar or Council. That 
oeing the position, the Hindu Women's 
Right to Property Act could never have 
any operation in the State of Manipur 
and, therefore, the beneficent provision 
enacted therein could not enure to the 
benefit of the appellant in 1942. 

(Para 7) 

As the Act was not in force in 1942 
when the succession opened, the appel- 
lant could not have inherited under the 
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` pure Hindu Law, the property of her 


husband in presence of his son and as 
such she had no right to a share of his 
property which would have become her 
absolute property on the enforcement of 
Section 14 of the Hindu Succession Act, 
1956. i (Para 7) 


(B) Civil P. C. (1908), Ss, 100-101 — 
Finding of fact — Finding that transac- 
tion was not sham and collusive is one 
of fact, 


The finding recorded by the lower 
Courts that the sale transaction in ques- 
tion was not sham and collusive and that 
the consideration money passed from the 
plaintiff ta defendants is a finding of fact 
which cannot be disturbed or interfered 


with in a second appeal. (Para 8) 
(C) Limitation Act (1963), Arts, 64 
and 65 — Adverse possession, what is 


— Burden of proof, 


In order to adversely possess the 
suit land, it must be shown by the defen- 
dants that the possession was open, hos- 
tile and exclusive. The burden of prov- 
ing that their possession’ of the suit land 
was adverse and for the statutory period, 
lay heavily on the appellants. (Para 9) 


M. Charugopal Singh, for Appellants; 
L. Indrajit Singh, for Respondents, 


D. PATHAK. J.:— This appeal by 
the defendants is directed against the 
judgment and decree passed by the 
learned Additional District Judge, Mani- 
pur, Imphal, in Civil Appeal No. 71/52 
of 1970 dated 27-2-1971, by which the 
judgment and decree passed by the learn- 
ed Munsiff III, Manipur, Imphal, in O. S. 
No, 17 of 1969 dated 16-4-1970 was affirm- 
ed, From the pleadings of the parties the 
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brief narration of the fact emerges as 
follows: 


2 The plaintiff Shri Ningombam 
Mani Singh, instituted a suit on 14-7- 
1969 in the Court of Munsiff III. for 
evicting defendant No, 1 Sanglakpam 
Chandrabi Sharma, son of late Nila~ 
krishna Sharma, defendant No. 3 Sang- 
lakpam Ningol Adhikarimayum Ongbi 
Ibemcha Devi, wife of Borthakur Sharma, 
and defendant No. 4 Sanglakpam Ongbi 
Angatombi Devi, wife of late Tomba 
Sharma and any one claiming through or 
under them from the suit land which is 
the southern half of the homestead land 
under patta No. 51/28 LET, comprising 
Dag No. 239 measuring 1 B., 3 K. altoge- 
ther situated in Khongman village No, 51 
within the Imphal East Tahsil, The suit 
land has been recorded separately in the 
present Survey and Settlement operation 
of 1964 in the name of the plaintiff as the 
owner-pattadar under new patta No. 51/ 
172-1.E.T, comprising C. S, Dag No. 448 
having an area of .25 acre. According to 
the plaintiff, the homestead land under 
patta No, 51/28 LET. (old) comprising 
Dag No. 239 (old) with an area of 1 B. 
3 K. originally belonged to and stood in 
the name of Shri Sanglakpam Nilakrishna 
Sharma who died about 20 years ago 
leaving behind two sons, who were the 
defendants Nos. 1 and 2 as his legal heirs 
and other relatives the defendants Nos. 3 
and 4 who were his sister and mother 
respectively. The plaintiff purchased the 
southern half of this homestead land 
from the defendants Nos, 1 and 2 under 
a registered sale-deed dated 18-7-1964, in 
pursuance to an oral agreement of sale 
dated 31-10-1963 by paying a price of 
Rs, 1.000 to the said defendants. At the 
time of the said purchase there was one 
house belonging to the defendant No. 3 
lying in the southern side of the suit- 
land and another house belonging to de- 
fendant No. 1 encroaching partly on the 
suit land and lying on the north-western 
side thereof, where the defendants Nos. 
1 and 4 were living. The plaintiff further 
alleged that the defendants Nos, 1, 3 and 
4 requested him at the time of his pur~ 
chase of the suit land to allow them to 
reside in those houses for three years so 
as to enable them to construct their own 
houses in the remaining portion of the 
aforesaid homestead land lying adjacent 
to the north of the suit land. On the re- 
fusal of these defendants to vacate the 
suit land with removal of their houses 
despite the plaintiffs repeated re- 
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quest, he instituted the present suit for 
their eviction and recovery of possession 
of the suit land with the removal of 
their houses and for mesne profit at the 
rate of Rs. 100 per annum from the date 
of suit till the recovery of possession. 


3. The defendants Nos. 1 and 2 
did not contest the suit, but filed a writ- 
ten statement dated 17-10-1969 averring 
that the suit land was sold by them to 
the plaintiff for a price of Rs, 1,000 and 
that the plaintiff became the owner 
thereof with his name recorded as patta- 
dar of the new patta No. 51/172 LET. 
partitioned from the old patta No. 51/28 
LET, and further that they executed the 
registered sale deed dated 18-7-1964 in 
pursuance of the agreement of sale dated 
31-10-1963. 


4. The defendants Nos. 3 and 4 
contested the suit of the plaintif deny- 
ing all the allegations in the plaint ex- 
cept that the defendants Nos. 1 and 2 
were the sons of late Shri Nilakrishna 
Sharma who according to them died 
about 15 years ago. These defendants 
averred that the defendants Nos. 1 and 2 
had no capacity to sell the suit land, and 
further that the entire homestead land 
under patta No. 51/28 (old) I.E.T, com- 
prising Dag No. 239 (old) and originally 
having an area of 2 B. 4 K. 12 L. belong- 
ed to late Atomba alias Tonjao Sharma 
who died about 27 or 28 years ago leav- 
ing his widow Angatombi Devi and his 
son Nilakrishna Sharma as his legal 
heirs, On the death of Nilakrishna 
Sharma about 15 years ago, his widow 
Kamini Devi sold her husband’s share of 
the said homestead land in the southern 
part to Shri Moirangthem Tomchou 
Singh under a registered sale deed, These 
defendants also alleged that the remain- 
ing portion of the homestead land in- 
cluding the suit land was the share of 
Angatombi Devi and she had been in 
continuous, uninterrupted and exclusive 
possession thereof as her own since the 
death of her husband late Atomba Shar- 
ma. It was also pleaded that the suit was 
barred by limitation and adverse posses- 
sion. 

5. The learned trial Court fram- 
ed as many as 11 issues and decided 
them in favour of the plaintiff and grant- 
ed relief to the plaintiff for recovery of 
possession of the suit land with removal 
of the defendants’ structures thereon, but 
that Court refused to grant the relief of 
mesne profit, The defendants Nos. 3 and 
4 being aggrieved with the judgment and 
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decree passed by the trial Court, prefer- 
red an appeal before the learned District 
Judge, Before the first appellate Court, 
the following submissions were contend- 
ed on behalf of the appellants: 

(1) that the defendant No. 4 Mst. An- 
gatombi Devi was entitled to a half share 
in the property left by Atomba Sharma, 
who died on or about 1942, leaving her 
as his widow and his son Shri Nilakri- 
shna Sharma in accordance with Hindu 
Women’s Rights to Property Act 1937 
(hereinafter. called the ‘Act’) and in con- 
sequence of the provisions of Section 14 
of the Hindu Succession Act, 1956 that 
interest which she had under the Act, 
ripened into her absolute estate. 

(2) that the sale of the suit land by 
defendants Nos, 1 and 2 to the plaintiff 
was sham and collusive transaction so as 
not to convey any title to the plaintiff; 
and 

(3) that the suit land was possessed 
by defendants Nos. 3 and 4 adversely 
against the plaintiff and, therefore, the 
suit of the plaintiff was barred by limita- 
tion under Article 65 of the | Limitation 
Act of 1963. 


All these contentions raised on behalf of 
the defendants Nos, 3 and 4 before the 
learned first Appellate Court were re- 
jected and the appeal was dismissed. 
Hence, this Second Appeal has been pre- 
ferred before this Court. 


6. Earlier this appeal was heard 
by a Single Bench on 5-4-1974 and refer- 
red the appeal to the Division Bench with 
the following observation: 

“Questions of constitutional import- 
ance arise‘in the appeal, viz., whether 
Manipur was a part of ‘India’ or British 
India’ within the meaning of the Govt. 
of India Act, 1935 and whether the Hindu 
Women’s Rights to Property Act, 1937 
was applicable in the State of Manipur in 
1942.” 

Ts At the outset, Mr. Charugopal 
Singh, the learned counsel appearing on 
behalf of the appellants, submits that 
appellant No. 2 is now dead and she is 
represented now by her legal represen- 
tatives. The learned counsel for the ap- 
pellants submits that under 1937 Act, the 
appellant No. 2 was entitled to a share 
equal to that of a son in respect of the 
property left by her deceased husband 
by virtue of the provision of Section 3 
of the 1937 Act. It is true that 1937 Act 
was passed for ameliorating the condition 
of the Hindu females. According to the 
scheme of the Act, some females are 
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made heirs and have been given statu- 
tory entitlement to the property left by 
their deceased husbands by virtue of the 
provision of Section 3 of the 1937 Act. 
This Act only gives limited interest to 
the widows of the deceased husband in 
respect of the property left by him and 
that interest was subject to the defeas- 
ance by remarriage, death or conversion 
to some other religion. The only question 
for consideration by us is as to whether 
this Act was applicable to the State of 
Manipur and whether the beneficial pro- 
vision enacted therein was applicable to 
the appellants, The 1937 Act was passed 
under the Govt, of India Act 1935, From 
the scheme of the Govt. of India Act, 
1935, it is seen that this Act was passed 
with the expectation that princely States 
would join the federation and form part 
of the British India. That expectation did 
not materialise in the long run. Section 
99 of the Govt. of India Act, 1935, pro- 
vides for the extent of Federal and Pro- 
vincial laws. The section reads as fol- 
lows: 

“99 (1) Subject to the provisions of 
this Act, the Federal Legislature may 
make laws for the whole or any part of 
British India or for any Federated State 
and a Provincial Legislature may make 
laws for the Province or for any part 
thereof. 

(2) Without prejudice to the gene 
rality of the powers conferred by the 
preceding sub-section, no Federal law 
shall, on the ground that it would have 
extra territorial operation, be deemed to 
be invalid in so far as it applies— 

(a) to British subjects and servants 
of the Crown in any part of India; or 

(b) to British subjects who are domi- 
ciled in any part of India wherever they 
may be; or 

(c) to, or to persons on, ships or air- 
craft registered in British India or any 
Federated State wherever they may be; 
or 

(d) in the case of a law with respect 
to a matter accepted in the Instrument of 
Accession of a Federated State as a mat- 
ter with respect to which the Federal 
Legislature may make laws for that 
State, to subjects of that State wherever 
they may be; or 

(e) in the case of a law for the regu- 
lation or discipline of any naval, military, 
or air force raised in British India, to 
members of, and persons attached to, 
employed with or following, that force, 
wherever they may be.” 
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Section 311 is the interpretation section 
of the 1935 Act. According to this section 
‘British India’ means all territories for 
the time being comprised within the 
Governors’ Provinces and the Chief Com- 
missioners’ Provinces and ‘ ‘India’ means 
British India together with all territories 
of any Indian Ruler under the suzerainty 
of His Majesty, all territories 
under the suzerainty of such an 
Indian Ruler, the tribal areas, 
and, any other territories which His 
Majesty in Council may, form time to 
time, after ascertaining the views of the 
Federal Government and the Federal Le- 
gislature, declare to be part of India.” 
Therefore, any enactment made by the 
Federal Legislature or the Provincial Le- 
gislature would have only territorial ope- 
ration; in the case of the former in the 
whole of British India and in the case of 
the latter in the provinces only. Such 
legislation could not have any extra- 
territorial operation except what is pro- 
vided in Section 99 (2) of the 1935 Act. 
Manipur was a princely State and before 
its accession after independence with the 


Union of India, it was outside British 
India, Therefore, any enactment passed 
by the Central Legislature could not 


operate in the State of Manipur proprio 
vigore, Manipur being a princely Siate. 
The Central legislation could only be ap- 
plied by some action taken by the Prince 
or Raja or Maharaja in the Darbar or 
Council. Such legislation did not operate 
(sic) (apply?) ipso facto to the princely 
States. That being the position, the 1937 
Act could never have any operation in 
the State of Manipur and, therefore, the 
beneficent provision enacted therein 
could not enure to the benefit of the 
appellant. Mr, Charugopal Singh, the 
learned counsel submits that a British 
Reserve was constituted in a portion of 
the State of Manipur wherein some of 
the Central legislations were applied, We 
find from the India Gazette Notification 
Pt. 1, page 201 dated 12th of March, 1909, 
that the British Reserve was constituted 
with certain areas within the State of 
Manipur and in respect of that British 
Reserve also some of the Central legis- 
lations were made applicable in exercise 
of the powers conferred by the Indian 
(Foreign Jurisdiction) Order in Council, 
1902 by the Governor-General in Council, 
which is seen from the India Gazette 
Notification No. 533-1.B. and No. 535-LB. 
dated 12th March, 1909. The above Ga- 
zette Notification also shows that the 


Central Acts did not operate automati- 
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cally in the British Reserve, The learned 
counsel for the appellants has contend- 
ed that the British Reserve was within 
the British India and the Central Legis- 
lations were automatically applied there, 
In absence of any materials shown by 
the counsel in support of his submission 
such contention does not hold good. 
Moreover, from the record of the case it 
is not found that the suit land was with- 
in the British Reserve. That being the 
position, the contention of the learned 
counsel that the 1937 Act was applicable 
to the case is not at all tenable. The 1937 
Act for the first time was extended to the 
State of Manipur with effect from 1-1- 
1950 by the operation of the Merged State 
(Laws) Act, 1949. Accordingly, we hold 
that the said Act, 1937 was not a part and 
parcel of Hindu Law operating in the 
State of Manipur and the beneficial pro- 
vision of the Act did not extend to the 
State of Manipur unless it was specifical- 
ly applied. The learned counsel was not 
in a position to show that this Act was 
specifically applied to the State of Mani- 
pur. As the Act was not in force in 1942 
when the succession, opened, the defen- 
dant No. 4 could not have inherited un- 
der the pure Hindu Law, the property of 
her husband in presence of his son late 
Nilakrishna Sharma and as such she had 
no right to a share of his property which 
would have become her absolute pro- 
perty on the enforcement of Section 14 
of the Hindu Succession Act, 1956, There- 


fore, the first contention of the learned 
counsel fails, 
8. Regarding the second conten- 


tion of the learned counsel that no con- 
sideration passed in the sale transaction 
made in respect of the suit land by de- 
fendants Nos. 1 and 2 in favour of the 
plaintiff, we find that this submission is 
also devoid of any substance because the 
learned first appellate Court discussed 
the evidence on record and found that 
there was overwhelming - evidence to 
show that the transaction in question 
was not sham and collusive and that the 
consideration money passed from the 
plaintiff to defendants Nos. 1 and 2. That 
is a finding of fact recorded by the Courts 
below which cannot be disturbed or in- 
terfered with in a second appeal, 


9. The last point urged by the 
learned counsel for the appellants is that 
the suit of the plaintiff was barred by 
limitation as the defendant No. 4 adver- 
sely possessed the suit land for a statu- 
tory period and thereby extinguished the 
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title of the plaintiff, In order to adver- 
sely possess the suit land, it must be 
[showr by the defendants that the posses- 
sion was open, hostile and exclusive, The 
‘burden of proving that their possession 
of the suit land was adverse and for the 
statutory period lay heavily on the ap- 
pellants. From the discussion of the evi- 
dence on record, it was found by the 
learned first appellate Court that the 
appellants miserably 
that they possessed the suit land exclu- 
sively and in assertion or under colour 
of their own right as owners. From the 
evidence we find that defendant No. 4 
was living in one of the houses either 
owned by her or D.W. 1. That by itself 
was not enough to show that she was ad- 
versely possessing the suit land against 
the plaintiff. Therefore that contention 
of the learned counsel also fails. 

10. In the result, we do not find 
any good and sufficient reason to inter- 
fere with the judgment and decree pass- 
ed by the learned first appellate Court. 
Accordingly, this appeal stands dismiss- 
ed. But, in the facts and circumstances of 
the case we pass no order as to costs. 

K. LAHIRI, J.:—- I agree. 

Appeal dismissed. 


AIR 1977 GAUHATI 5 
(IMPHAL BENCH) 
B. N. SARMA, J. 

Union of India, Appellants in both 
Appeals v. Manipur Builders’ Associa- 
tion, Imphal through Its Managing 
Agent, Y, Kunjabihari Singh, Respon- 
dents in both Appeals, 

M, A, (F) Nos. 3 and 5 of 1970, D/- 
14-5-1976.* : 

(A) Arbitration Act (1940), Ss, 17 
and 39 — Application under $, 17 for 
passing a decree jn terms of award is un- 
necessary — Proper procedure -— Order 
rejecting such application is not appeal- 
able, 


After an award is filed in Court, if 
no application under S, 16 or 30 is made 
by any party on receipt of notice ‘about 
filing of the Award or when such an 
application if filed, is dismissed, a decree 





*(Against judgment and order passed by 
Sub, J. Manipur in O. S, No, 21 of 1968 
and O, S., No. 38 (A) of 1969, D/- 3-6- 
1970). 
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in terms of the award will autornatically 
follow, An appeal is provided under Sec- 
tion 17 only against the decree if it is in 
excess of or otherwise not in accordance 
with the award, No separate appeal is 
provided for under Section 17 against 
the refusal to pass decrea under that sec- 
tion, The reason is if the award is set 
aside the aggrieved party can file an ap- 
peal against the order setting aside the 
award under Section 39 of the Act and if 
such appeal is allowed, a decree in terms 
of the award will automatically follow. 

(Para 10) 

(B) Arbitration Act (1940), Ss, 16, 30 
and 39 (vi) — Application under S, 30 to 
set aside an award — Court holding that 
Arbitrator had no jurisdiction to arbi- 
trate and setting aside award with direc- 
tion to appoint new arbitrator in terms 
of agreement and refer case to him — 
Order is substantially one under S. 30 
and not under S, 16 and as such appeal- 
able under S, 39 (vi). 

The impugned order cannot be said 
to be an order of remittance under Sec- 
tion 16 because when such an order is 
made under S, 16 the case goes back to 
the same Arbitrator or Umpire for re- 
consideration, AIR 1974 SC 749 Dist, 

(Para 13) 

(C) Arbitration Act (1940), S. 39 — 
Forum of appeal — For ascertaining it 
whole of subject-matter of dispute has 
got to be taken into account — Claim 


- and counter-claim for more than Rs, 5000 


each before arbitrator — Award ultimate- 
ly passed in favour of opposite party al- 
though for less than Rs, 5000 — Appeal 
against order setting aside award lies to 
High Court and not to District Judge. 


(Para 15) 

(D) Arbitration Act (1940), S. 30 — 
Setting aside award — Jurisdiction or 
competency to arbitrate — Appointment 


of arbitrator not in terms of agreement— 
Party submitting to jurisdiction and tak- 
ing a chance to get award in his favour 
is estopped from challenging his juris- 
diction for purpose of getting it set aside, 


A reference may be invalid if there 
is some defect in the contract containing 
the arbitration clause or in the arbitra- 
tion agreement itself. In such a case, the 
defect cannot be cured by waiver, But, 
when there is no such defect in the con- 
tract or in the arbitration clause, but 
there is some irregularity in exercise of 
jurisdiction, a party cannot be allowed 
to turn round and to take an objection 
afterwards as to the jurisdiction of the 


6 Gau, [Prs, 1-4] Union of India v, Manipur Builders’ Assen, (Sarma J.) 


Arbitrator if he once submitted to the 
Arbitration Proceeding, filed his claim 
and took part in the proceeding, without 
any objection, Thus, if a party allowed 
an Arbitrator to proceed with the refer- 
ence without objecting to his jurisdiction 
or competence it would not be subse- 
quently heard to say that the award 
should be set aside on the ground that 
the Arbitrator canust decide the dispute 
in question. (Paras 19, 23, 25) 

(Œ) Arbitration Act (1940), S. 30 — 
Setting aside award on ground of mis- 
conduct of arbitrator —- Refusal to consi- 
der revised claim after ciosure of hear- 
ing —— If amounts to misconduct. 


Where the hearing was closed with 
the consent of the parties and the matter 
was pending for making and signing the 
award only, the Arbitrator was not under 
any obligation to take into consideration 
any revised claim submitted by the res- 
pondent behind the back of the appel- 
lant, If in such circumstances the arbi- 
trator had refused to take into considera- 
tion the revised claim made after the 
closure of the case, if cannot be said that 
the arbitrator had misconducted himself 
for the purpose of setting aside his award. 

(Para 26) 
Chronological Paras 
AIR 1974 SC 749 (1974) 3 SCR 464 12 
AIR 1971 SC 512 (1970) 3 SCC 284 24 
AIR 1965 Cal 42 22 
AIR 1963 SC 90 = (1963) 3 SCR 209 24 
AIR 1962 SC 1810 = (1963) 3 SCR 183 24 


Cases Referred : 


ii 


AIR 1958 Cal 415 21 
AIR 1920 PC 123 20 

Munindra Kumar Singh, for Appel- 
lants; A, Nilamani Singh, for Respon- 


dents, 

JUDGMENT— By this common judg- 
ment, I propose to dispose of two ap- 
peals, namely, M, A. (F) No, 3 and M. A. 
(F) No. 5 of 1970, which have arisen out 
of a common judgment and order dated 
3-6-1970 passed by the Second Subordi- 
nate Judge, Manipur in O, S, No, 21 of 
1968 and O. S. No, 38 (A) of 1969. The 
relevant facts, leading to the appeals may 
be stated, in brief, as below: 


2. The respondent, the Manipur 
Builders’ Association Imphal, was given a 
contract work for providing compound 
fencing to the D, M. College, with barbed 
wires under agreement No, 37/58-59, Im- 
phal Building Division, P.W.D. Manipur 
at the estimated cost of Rs 12,967/-. In 
course of the execution of the contract 
work a dispute arose between the respon- 
dent and P.W.D. as to the quality of 
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materials used in the fencing. The Assis- 
tant Engineer, incharge of the work, gave 
direction to the respondent to use mate- 
rials of quality as per specification and 
directed himto complete the work. The 
respondent having failed to carry outsuch 
direction, the Executive Engineer, Im- 
phal, rescinded the contract of the res- 
pondent and asked him to return all the 
materials supplied to him by the Depart- 
ment, but the respondent did not return 
such materials. The work dore by the 
contractor was finally measured and after 
necessary adjustments, it was found that 
a sum of Rs, 9,501.41 P. was recoverable 
from the respondent by the Department. 


3. There was a stipulation in 
Clause 25 of the Agreement made þe- 
tween the parties that in all disputes aris- 
ing between the parties in connection 
with the contract work would be “re- 
ferred to the sole arbitration of the per- 
son to be appointed by the Additional 
Chief Engineer, Central Public Works 
Department, incharge of the work at the 
time of dispute or if there be no Addi- 
tional Chief Engineer, the Administrative 
Head of the said Central Public Works 
Department at the time of such appoint- 
ment.” At the instance of the P.W.D., 
Manipur, the Additional Chief Engineer, 
C.P.W.D., Zone No, IH, Calcutta accord- 
ingly appointed one Mr. Subrahmanyam 
as Arbitrator and referred the dispute to 
him, On receipt of notice from the Arbi- 
trator, the respondent submitted his state- 
ment of facts on 29-5-1963 before the 
Arbitrator preferring a claim for 
Rs, 7,313.42 on various counts, The Exe- 
cutive Engineer, Imphal Building Divi- 
sion, P.W.D., Manipur also submitted a 
counter statement of facts with counter 
claim for Rs, 14,872.01 on various counts. 


4. As the Arbitration proceeding 
could not be concluded by Mr. Subrah- 
manyam, another Arbitrator namely, Shri 
P. K, Sabherwal, Superintending En- 
gineer, Ministry of Work, Housing and 
Supply, Government of India, New Delhi 
was appointed in his place to decide the 
disputes between the parties. This new 
Arbitrator, after due notice to the par- 
ties, gave a hearing to them on 14-11- 
1967 after formulating some new points 
for determination at the instance of the 
parties and signed his award on 11-12- 
1967, The notice of making and signing 
the award was received by the Office of 
the Executive Engineer, Imphal Buildings 
Division on 18-12-1967, The Arbitrator, 
in his award awarded a sum of Rupees 
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4,464.00 P, in favour of the respondent 
and a sum of Rs, 8,924/- in favour of the 
appellant, 


5. After the award was made, the 
Arbitrator filed the award with all 
papers in the Court of the Second Sub- 
ordinate Judge, as required by the Appel- 
lant. Thereafter, on receipt of notice 
from the Court, the appellant filed an 
application purported to be under Sec- 
tion 17 of the Arbitration Act, 1940 
(hereinafter called the ‘Act’) before 
the Second Subordinate Judge, Manipur, 
for passing a decree in terms of the 
award, This petition was registered as 
Judicial Mise, Case No, 298 of 1968 and 
later re-numbereqd as O, S. 38 (A) of 
1969. The respondent on receipt of the 
notice in the said case filed an applica- 


tion under Section 16 read with Sec- 
tion 30 of the Act for setting aside the 
award which was registered as O. S, 


No, 21 of 1968. It was alleged in this peti- 
tion that the Arbitrator misconducted 
himself by not taking into consideration 
a further statement of claim submitted 
by the respondent to him on 23-11-1967, 
in modification of the earlier claim. It 
was also contended that the Arbitrator 
had no jurisdiction to give the award as 
the Additional Chief Engineer, Zone II, 
Calcutta, who appointed him was not in- 
charge of the work at any time, Accord- 
ing to the respondent, in the absence of 
any such Additional Chief Engineer, the 
Arbitrator should have been appointed 
by the Administrative head of the C, P. 
W. D. at the time of the appointment. 


6. The appellant, Union of India, 
denied the allegations of the respondent 
and averred that the award could not be 
challenged on the ground stated therein, 
It was stated in its counter that the 
points for determination were formulated 
by the Arbitrator on the basis of the 
claim and counter claim submitted 
by the parties, the parties were 
given full opportunity to lead evi- 
dence in support of their respective 
claims and after that the Arbitra- 
tor decided the dispute and that at 
no stage of the proceeding the respondent 
raised any objection on the score that 
the Arbitrator had no jurisdiction to de- 
cide the dispute, On the contrary, the 
respondent allowed the Arbitrator to 
proceed with the case submitting to his 
jurisdiction to decide the dispute. Under 
the circumstances, it was contended, the 
respondent is estopped from challenging 
the jurisdiction of the Arbitrator, The 
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allegation that the Arbitrator misconduc- 
ted himself was also denied, 


7. The learned Subordinate Judge, 
after hearing both the parties accepted 
both the aforementioned contentions of 
the respondent and accordingly he dis- 
missed the application purported to be 
under Section 17 of the Act filed by the 
appellant for passing a decree in terms 
of the award and allowed the application 
filed by the respondent for setting aside 
the award, In the result he set aside the 
Award and directed that the dispute 
would be referred to a new Arbitrator 
to be appointed by the Administrative 
head of the C, P, W, D. 


8&. Being aggrieved by this order, 
the Union of India has preferred the 
aforementioned two appeals-—one against 
the order dismissing the application un- 
der Section 17 and the other against the 
order allowing the application under Sec- 
tion 16/30 of the Act and setting aside 
the award. 


9 Mr. Th. Munindrakumar Singh, 
the learned Govt, Advocate appearing on 
behalf of the appellant, submitted that 
both the findings of the learned Subordi- 
nate Judge II, namely, that the Arbitra- 
tor appointed by the Additional Chief 
Engineer, C.P.W.D., Zone No. III Calcutta 
had no jurisdiction to arbitrate in the 
dispute and that the Arbitrator miscon- 
ducted himself in conducting the proceed- 
ings were arrived at on a misconception 
of the laws and facts and, therefore, his 
order is liable to be set aside, Mr, A. 
Nilamani Singh, the learned counsel ap- 
pearing for the respondent, besides sup- 
porting the order of the learned Subor- 
dinate Judge II, urged before me that 
the appeals are misconceived and not 
maintainable under Section 39 of the Act 
and that at any rate the appeals lay be- 
fore District Judge and not before this 
Court, 


10. In my opinion, the appeal 
against the order rejecting the applica- 
tion purported to be under Section 17 of 
the Act is misconceived, In fact no appli- 
cation is necessary under Section 17 of 
the Act, After an award is filed in Court, 
if no application under Section 16 or 30 
is made by any party on receipt of notice 
about filing of the Award or when such 
an application, if filed, is dismissed, a 
decree in terms of the award will auto- 
matically follow. An appeal is provided 
under Section 17 only against the decree 
if it is in excess of or otherwise not in 
accordance with the award, No separate 
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appeal is provided for under Section 17 
against the refusal to pass a decree under 
that section, The reason is if the award 
is set aside the aggrieved party can 
file an appeal against the order setting 
aside the award under Section 39 of the 
Act and if such appeal is allowed, a 
decree in terms of the award will auto- 
matically follow. M, A. (F) No, 5 of 1970 
arising out of O, S. No, 38 (A) of 1969 is 
accordingly rejected as misconceived, 


11. Before I go to the merits of the 
other appeal viz, M. A. (F) No. 3 of 1970 
let me first deal with the preliminary 
objection raised on behalf of the respon- 
dent. 


12. As regards the maintainability 
of this appeal under Section 39 of the 
Act, the contention of Mr, Nilamani Singh 
is that the impugned order is not an 
order setting aside the award within 
the meaning of Section 30 and cla- 
use (VI) of Section 39 of the Act. 
It is, in substance, an order remitting 
the award to the Arbitrator under Sec- 
tion 16 and, therefore, no appeal lies 
against the impugned order under Sec- 
tion 39 In support of his contention he 
relied on a decision of the Supreme 
Court in Iftikhar Ahmed v, Syed Mehar- 
ban Ali, AIR 1974 SC 749, In that case 
the Civil Judge set aside an award and 
remitted the case to the Arbitrator for 
passing a fresh award under Section 16 
of the Act, The Supreme Court held that 
as no appeal under Section 39 of the Act, 
lay from an order remitting an award 
to an Arbitrator under Section 16, 
appellant could not be allowed to chal- 
lenge the order, 


13. The above contention of Mr. 
Nilamani Singh is evidently unfounded 
and not maintainable, The impugned 
order cannot be said to be an order under 
S.16, Section 16 contemplates remittance 
of an award to an Arbitrator or Umpire for 
reconsideration, That means, when such 
an order is made the case goes back to 
the same Arbitrator or Umpire for re- 
consideration, In the instant case, the 
learned Subordinate Judge held that the 
Arbitrator in question had no jurisdic- 
tion to arbitrate in the matter, He set 
aside the award on that ground with a 
direction to appoint a new Arbitrator in 
terms of clauSe 25 of the agreement and 
to refer the case to him. There is, there- 
fore, no scope for reconsideration by the 
Arbitrator, It is substantially an order 
setting aside the award and not an order 
of remittance under Section 16, The 


the . 
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aforementioned decision of the Supreme, 
Court relied on by Mr, A. Nilamani Singh 
has got no bearing on the present case, 
The appeal against the order passed on 
the application under Section 30 is clearly 
maintainable under clause (VI) of Sec- 
tion 39 as one against setting aside of the 
award, 


14. ‘The second contention of Mr. 
Nilamani Singh, namely, that the appeal 
lay before the District Judge and not 
before this Court is equally untenable. 


15. Section 39 of the Act provides 
that appeal under this section would lie 
to the Court authorised by law to hear 
appeals from original decrees of the 
Court passing the order. In Manipur, 
appeals from the decrees of the Subor- 
dinate Judge in suits valued upto 
Rs. 5,000/- lie before the District Judge 
and from the decrees passed in the suits 
valued above Rs, 5000.00 lie to the High 
Court. In the instant case, the Arbitrator 
awarded a sum of Rs, 8,924/- to the ap- 
pellant and the appellant prayed for a 
decree for that amount on the basis of 
the award. The fact that the Arbitrator 
awarded a sum of Rs, 4,464/- only in 
favour of the respondent is of no conse- 
quence in deciding the forum of the 
appeal, To ascertain the Court in which 
such an application or appeal is to be 
filed, the whole of the subject-matter of 
the dispute has got to be taken into con- 
sideration, 


16. Having disposed of the preli- 
minary objection, let me now come to 
the merits of the appeal, The first ground 
on which the award was set aside by the 
learned Subordinate Judge is that the 
Additional Chief Engineer, C, P, W. D, 
Zong No, III, Calcutta, had no jurisdic- 
tion to appoint the Arbitrator in terms 
of clause 25 of the agreement and there- 
fore the Arbitrator had no jurisdiction 
to arbitrate in the dispute, Clause 25 of 
the agreement provides, inter alia, that 
all disputes arising between the parties 
“shall be referred to the sole arbitration 
of the person appointed by the Additional 
Chief Engineer, Central Public Works | 
Department, in-charge of the work at the 
time of dispute or if there be no Addi- 
tional Chief Engineer, the Administrative 
Head of the said Central Public Works 
Department at the time of such appoint- 
ment.” According to the respondent, as 
no Additional Chief Engineer was in- 
charge of the work at the relevant time, 
it was the Administrative Head of the 
C. P. W, D. at the time of appointment, 
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who was competent to appoint the Arbi- 
trator, 


17. Though the learned Govern- 
ment Advocate now challenges the fact 
that the Additional Chief Engineer, who 
appointed the Arbitrator was not in- 
charge of the work, it appears, this was 
neither challenged in the written state- 
ment filed by the appellant before the 
Subordinate Judge, though specifically 
averred in the application under Sec- 
tions 16 and 30 of the Act, filed by the 
respondent; nor it was canvassed at the 
time of hearing before the Subordinate 
Judge. That being the position, I will 
assume that the Additional Chief Engi- 
neer in question was not in-charge of 
the work at the relevant time and on 
this footing I propose to decide the ques~ 
tion, 


18. I have already pointed out, one 
Subrahmanyam was first appointed as 
the Arbitrator. The exact date of his ap- 
pointment is not known, But, it is seen 
that the respondent submitted his state- 
ment of facts before this Arbitrator on 
29-5-’63 preferring a claim for Rs. 7313.42 
on various counts. As this Arbitrator 
could not complete his work, the present 
Arbitrator Mr. Sabherwal was appointed 
on 24-8-1966. It is also seen from the 
award that on 14-11-1967, this Arbitrator 
formulated some new points for deter- 
mination at the instance of the parties. 
The case was then heard by him on that 
very day in presence of the respondent 
and his counsel Mr, Nilamani Singh as 
well as the representative of the P.W.D. 
The hearing in the case was closed on 
that very day with the consent of the 
parties. The minutes of the proceeding of 
the hearing were forwarded to the par- 
ties by the Arbitrator on 18-11-1967 and 
the award was made and signed on 8-12- 
1967, as can be seen from the award, At 
no stage, the respondent raised any ob- 
jection as to. the jurisdiction of the Arbi- 
trator, All the time he took a chance to 
get an award in his favour, It is not the 
case of the respondent itself that at any 
time it took such objection, The conten- 
tion of the respondent before the learned 
Subordinate Judge was that its waiver 
could not give jurisdiction to the Arbi- 
trator if initially he had no jurisdiction. 
This contention was accepted by the 
learned Subordinate Judge IT, 


19. In my opinion, the learned 
Subordinate Judge was wrong in setting 
‘aside the award on the above ground. A 
reference may be invalid if there is some 
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contract containing the 
arbitration clause or in the arbitration 
agreement itself, In such a case, the 
defect cannot be cured by ‘waiver, But, 
when there is no such defect in 


defect in the 


the contract or in the arbitration 
clause, but there is some irregula- 
rity in exercise of jurisdiction a party 


cannot be allowed to turn round and to 
take an objection afterwards as to the 
jurisdiction of the Arbitrator if he once 
submitted to the Arbitration Proceeding, 
filed his claims and took part in the pro- 
ceeding without any objection, This is a 
settled law, I would refer only to a few 
decisions on the point, 


20. In Donald Campbell and Co. v. 
Jeshraj Giridharilal, ATR 1920 P, C, 123, 
a question arose as to defective appoint- 
ment of a sole arbitrator, The Judicial 
Committee was of opinion that the defect 
(absence of notice.under Section 9 (b)) 
would have been fatal to the authority 
of the person appointed as sole arbitra- 
tor but for the fact that any objection on 
this head was waived by the party con- 
cerned, namely, the appellants. They had 
rested their case on their contentions as 
to the invalidity of any arbitration in the 
place in which it was held and they 
could not, according to their Lordships 
of the Judicial Committee be permitted 
to rely on a defect in procedure which 
could have been remedied at once if they 
had raised the point. 


21. The facts of the case in Union 
of India v. K, P, Mandal, AIR 1958 Cal 
415, are on all fours with those of the 
present case, In that case the arbitration 
clause in a contract for execution of cer- 
tain work by A with the Government of 
India prescribed that except as otherwise 
provided in the contract, all questions 
and disputes arising out of or relating to 
the contract would be referred to the 
arbitration of the “Superintending Engi- 
neer of the Circle for the time being.” 
Disputes arose between the parties and 
the Government appointed one M as an 
arbitrator to adjudicate on the claim 
made by it against A and informed A 
about the appointment, Both the parties 
knew that M was not competent to act 
as arbitrator according to the qualifica- 
tion laid down by the arbitration clause, 
A not only submitted to the arbitration 
of M on the Government claim but also 
put forward a counter-claim against the 
Government for adjudication by the same 
arbitrator; he took part in the proceed- 
ings from the beginning to the end; he 
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agreed to extensions of time for filing 
the award; and when the award went 
against him sought to set aside the award 
on the ground that M was not competent 
to act as arbitrator, A Division Bench of 
the Calcutta High Court, presided over by 
the Chief Justice held that the rule of 
estoppel binds A and prevents him from 
contending that M was not qualified un- 
der the terms of the agreement to arbi- 
trate in the dispute, 


22. A similar view was taken by 
the Calcutta High Court in the case of 
New India Assurance Co., Ltd, v, Dalmia 
Iron and Steel Ltd., ATR 1965 Cal 42. 


J 

23. All these cases establish the 
principle that if a party allowed an Ar- 
bitrator to proceed with the reference 
without objecting to his jurisdiction or 
competence it would not be subsequently 
heard to say that the award should be 
set aside on the ground that the Arbitra- 
tor cannot decide the dispute in question. 


24. In support of his contention 
that the waiver on the part of a party 
cannot give jurisdiction to the Arbitrator 
or Umpire if he had no initial jurisdic- 
tion, Mr, Nilamani Singh, the learned 
counsel for the respondent, relied on the 
decisions of the Supreme Court in 
Waverly Jute Mills Co., Ltd. v, Raymon 
and Co (India) Pvt. Ltd, ATR 1963 SC 
90; Khardah Co, Ltd, v. Raymon & Co. 
(India) Private Ltd., AIR 1962 SC 1810 
and Haji Hafiz Tanwar Ahmed v, Union 
of India, AIR 1971 SC 512, I have care- 
fully gone through these cases and I find 
that none of these cases has got any bear- 
ing on the present case, In the first two 
cases, the arbitration agreements con- 
cerned were found to be illegal, In the 
third case, the arbitrator was to be 
appointed under Section 19 of the De- 
fence of India Act, but he was appointed 
under Section 20 (4) of the Arbitration 
Act, The award given by the arbitrator 
appointed under Section 20 (4) was there- 
fore held to be without jurisdiction, In 
these circumstances, it was laid down in 
these cases that waiver on the part of 
the parties as to jurisdiction could not 
validate the award, 


_ 25. In the instant case, it is not 
the case of any party that the contract 
or the arbitration clause is invalid. I 
have already pointed out that the respon- 
dent at no time objected to the jurisdic- 
tion of the arbitrator; on the other hand, 
he submitted to his jurisdiction, filed his 
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claim, led evidence, engaged his counsel 
and took a chance to get an award in his 
favour. In these circumstances, he is 
estopped from challenging the jurisdic- 
tion of the arbitrator after the award 
went against him, The learned Subordi- 
nate Judge II, was clearly wrong in sett- 
ing aside the award on ground of want 
of jurisdiction of the arbitrator, 


26. There is also no force at all 
in the contention of the respondent that 
the Arbitrator misconducted himself, As 
I have already pointed out, the Arbitra- 
tor was appointed in the early part of 
1963, if not earlier and the respondent 
submitted his claim before him as back 
as 29-5-1963, Although the previous Arbi- 
trator formulated some points for deter- 
mination, the new Arbitrator, after as- 
suming charge, formulated a few more 
points for determination at the instance 
of the parties. He gave a hearing to both 
the parties on 14-11-1967, on which date 
the respondent was represented by a 
counsel, The hearing was closed on that 
day with the consent of the parties, After 
this on 23-11-1967, the respondent was 
said to have sent a modified claim to the 
Arbitrator and his grievance is that this 
modified claim was not taken into con- 
sideration and thus the Arbitrator mis- 
conducted himself, I do not find any 
substance in this contention, After the 
hearing was closed with the consent of 
the parties and the matter was pending 
for making and signing the award only, 
the Arbitrator was not under any obliga- 
tion to take into consideration any revi- 
sed claim submitted by the respondent 
behind the back of the appellant The 
learned Subordinate Judge was clearly 
wronginhis finding that the Arbitrator 
misconducted himself by not taking into 
consideration his revised claim which 
was said to have been sent on 23-11-1967. 


27. In the result, the order of the 
learned Subordinate Judge II, dated 3-6- 
1970, which has been appealed against is 
set aside, The application filed by the 
respondent under Section 16 read with 
Section 30 of the Act is dismissed, The 
application of the appellant for passing a 
decree in terms of the award is allowed. 
A decree will be prepared and signed 
in terms of the award. M, A. (F) No. 3 
of 1970 is allowed with costs, 


Order accordingly, 
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M, C. PATHAK, C. J. AND 
K. LAHIRI, J. 

The Life Insurance Corporation of 
India and others, Appellants v. Ompra- 
kash Agarwalla, Respondent. 

Letters Patent Appeal No. 5 of 1974, 
D/- 7-5-1976.* 

(A) Insurance Act (1938), S. 50 — 
Notice under — Held, options contem- 
plated by S. 50 were incorporated in po- 
licy and the controversial clause in In- 
structions issued by L.LC. regarding ad- 
justment of deposits was not an option 
under S, 50 — Hence S, 50 notice was 
not necessary; AIR 1974 Gauhati 40, Re- 
versed, (Paras 12, 13) 

(B) Insurance Act (1938), Preamble 
—Life inmsurance— Non-forfeiture clause 
providing for late payment of premium 
upto six months with interest. -— Premi- 
um paid without interest within six 
months accepted by L.I.C. — Nominee 
entitled to full amount assured less inte~ 
rest payable for late payment. AIR 1974 
Gauhati 40, Modified, (Paras 20, 21) 

P, Choudhuri and A. R, Banerjee, for 
Appellants; B. M. Goswami and 5. S. 
Sharma, for Respondent. 

PATHAK, C. J.:— This Letters Pa- 
tent Appeal arises out of the judgment of 
the learned single Judge. 


2. Plaintiff-respondent Ompra- 
kash Agarwalla is the son of Mangilal 
Agarwalla, who died on 21st July, 1965. 
During his lifetime Mangilal Agarwalla 
insured his life under endowment assur- 
ance scheme with accident benefit clause 
with the National Insurance Company 
Limited for a sum of Rs. 5,000 under pro- 
posal No. 51099 dated 31-7-55. Mangilal 
Agarwalla obtained the policy bearing 
No. 651669 and the. date of commence- 
ment was 28-8-55, from the National In- 
surance Company Limited. The mode of 
payment of premium was yearly and the 
premium was payable on the 28th day of 
August, each year, The annual premium 
was Rs, 254.11 as, (Rs. 254.69 p.). The 
policy was of automatic non-forfeiture 
system ‘A’. Plaintiff Omprakash Agar- 
walla was nominated to receive the 
money secured by the policy. The busi- 
ness of the National Insurance Company 
Limited was taken over by the Life In- 


*(Against judgment and order passed by 
R. S, Bindra J. reported in AIR 1974 
Gauhati 40.) 
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surance Corporation of India and the 
number of the policy of Mangilal Agar- 
walla remained the same. l 

3 Mangilal Agarwalla regularly 
paid all the premiums due upto August, 
1963 on account of the said insurance 
policy. He also deposited the premium of 
Rs. 254.69 p, being the premium due in 
August, 1964 on 12-12-64 with the defen- 
dants’ banker United Bank of India Ltd., 
Nowgong under bankers memo No. 
179478 dated 12-12-64. Mangilal Agar- 
walla wrote to the defendant-Life Insur- 
ance Corporation of India. a letter dated 
15th January, 1985 (copy of which is Ext. 
9) to the following effect: 

“Dear Sir, 

Your Ref:— Tp/HG d 
fis ane Ag/Tp/ ated 23rd 

Our Ref.:— Policy No. 651669. 

I regret to write to you that in spite 
of your repeated letters addressed to the 
Officer-in-charge, Assam Branch Unit, 
Gauhati, they have not yet sent me any 
official receipt in respect of the premiums 
paid (1961 to 1963) nor they have trans- 
ferred the accounts of the above policy 
to yourself though more than six months 
has been passed. ` 


Further I beg to inform you that the 
premium due on August 1964 has already 
been paid with the United Bank of India 
Ltd., Nowgong Branch vide their receipt 
No. R. 179478 dated 12-12-64, 

I therefore request you to kindly 
look into the matter personally so that 
the premium receipts due are sent to me 
without any further delay and secondly 
call the records to H, O, for future service 
and oblige, 

Thanking you. 

Yours faithfully, 
Sd. Mangilal Agarwalla.” 

4. In reply to the above letter 
dated 15th January. 1965, the Assistant 
Divisional Manager: of the Life Insurance 
Corporation of India (Unit: National In- 
surance Company) sent the following 
reply (vide Ext. 10) to Mangilal Agar- 
walla under No. Prem/C/Gc/SC, dated 
9th February, 1965: 
“Dear Sir, 

Ref.— Pol. No. 651669-Own, 

In reply to your letter dated 15-1- 
1965 please note that the above policy 
account has already been transferred to 
us and the yearly premium upto that due 
August ’63 stands paid. 

In case of non-receipt of the receipt 
peate treat this letter as an acknowledg- 
ment. 
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The sum paid on 12-12-64 to the 
United Bank cf India Ltd., Nowgong has 
not yet been refunded to us. However, 
we are writing to our Assam Office in 
this regard and on receipt from them we 
shall make adjustment against the due 
August °64.” 

5. No further communication be- 
tween the parties has been produced 
and on 21st July, 1965 Mangilal Agar- 
walla died. . 


6. Omprakash Agarwalla then 
made a demand on the Corporation for 
payment of the money under the policy 
to him in his capacity as nominee. The 
Claims Department of the ‘Corporation 
informed the plaintiff Omprakash that 
the total amount due to him under the 
policy was Rs. 2,563 inasmuch as the 
policy became a paid-up policy for non- 
payment of the premium due in August, 
1964, The defendant-Corporation refused 
to pay the entire sum under the policy 
and therefore Omprakash Agarwalla fil- 
ed the suit on 16-7-68 in the Court of the 
Assistant District Judge, Nowgong. 
claiming a decree for Rs, 5,500. The suit 
was contested by the Life Insurance Cor- 
poration and its defence was that the 
insurance policy, due to non-deposit of 
the premium due in August, 1964, be- 
came a paid-up policy and therefore the 
plaintiff was not entitled to a decree ex- 
ceeding the paid-up value of the policy 
which was Rs. 2,563 only. The trial Court 
decreed the suit with costs for the sum 
of Rs. 2,563 only. The plaintiff took an 
appeal against the decree before the 
learned District Judge, claiming the full 
amount of Rs. 5,500, The defendant-Cor- 
poration filed cross-objection challenging 
the correctness of the decree for costs of 
the suit. The learned District Judge dis- 
missed the plaintiff's appeal with costs 
and allowed the cross-objection of 
Corporation holding -that the plaintiff 
was not entitled to the costs of the suit. 
Thereafter the plaintiff filed the Second 
Appeal No. 159 of 1971 in the High Court. 


7. The learned single Judge after 
considering the materials on record has 
held that the plaintiff is clearly entitled 
to a decree for the entire sum of Rs. 5.500 
and therefore he set aside the decrees of 
the Courts below and passed a decree in 
favour of the plaintiff for Rs. 5,500 toge- 
ther with the costs of all the three 
Courts, against the defendants in the 
suit. Hence this Letters Patent Appeal. 


8. The learned single Judge has 
held that in view of paragraph 2 of 
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referred to as ‘the Act’) 


the | 


A.I. R. 


Chapter I, Policy-holders’ Servicing De- 
partment, Volume I, Part IV, issued by 
the Corporation, a notice under Sec. 50 
of the Insurance Act, 1938 (hereinafter 
was obligatory 
on the part of the insurer and since no 
such notice under Section 50 of the Act 
was issued. the policy could not be said 
to becorie paid-up because the premium 
had been paid late and the interest due 
on the premium between its due date and 
the date of actual payment having been 
worked out at Rs. 5.09 (p) the interest 
could not be treated as a loan against 
the policy. 

9. Section 50 of the Act reads as 
follows:— 


S. 50—“Notice of option available to 


the assured on the lapsing of a policy.— 
An insurer shall, before 


the expiry 
of three months from the date on 
which the premiums in respect of 
a policy of life insurance were pay- 


able but not paid, give notice to the 
policy-holder informing him of the òp- 
tions available to him unless these are 
set forth in the policy.” 


10. Clause 8 of the Privileges and 
Conditions of the policy in question 
reads as follows:— 

“8. Non-forfeiture Regulations.— If 
a premium be unpaid within the days of 
grace, this policy will lapse and be null 
and void, but if it shall have acquired a 
surrender value, the non-forfeiture sys- 
tem, shown in the Schedule, shall apply 
to this policy. The non-forfeiture sys- 
tems are described below: 

System ‘A’— On default in any pre- 
mium of a policy which has acquired a 
surrender value the benefits of the policy 
shall, notwithstanding the default that 
has occurred, be especially protected 
for an amount equal to the sum assured 
(with Bonus if any attaching immediate- 
ly prior to default and subject to deduc- 
tion of all sums due to the Company) for 
six months from the due date of the un- 
paid premium, During these six months 
reinstatement can be effected and the 
overdue premium with interest at the 
rate of 6% per annum (minimum 8 
annas) will be accepted without evidence 
of good health. If on the expiration of 
six months from the due date of the first 
unpaid premium the premium remains 
unpaid, the policy will continue there- 
after as a Paid-up Assurance without a 
share in subsequent distribution of pro- 
fits for such reduced Sum Assured as 
was obtainable on the date of default 
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provided that the amount of such paid- 
up policy is not less than Rs. 100, In the 
event of the paid-up policy available be- 
ing less than the sum of Rs. 100 above, 
the Surrender Value of the policy as at 
the due date of the first unpaid premium 
will be payable on application within 
five years of the date of default. . 

System ‘B’— In the event of discon- 
tinuance of premiums under a_ policy 
which has acquired a Surrender Value 
the policy is kept in force by advancing 
the premiums from the net Surrender 
Value (after deduction of any loan with 
interest attaching to the policy) as long 
as the said net Surrender Value is suffi- 
cient to cover the unpaid premium with 
interest calculated at 6 per cent per 
annum compounded with the same fre- 
quency with which the premiums are pay- 
able. While the policy is so kept in force 
such advances with interest may be re- 
paid either in whole or in instalments 
but such instalment should cover at least 
one instalment premium with interest 
up to the date of payment. If no repay- 
ment of the advances is made as stated 
above, the policy will lapse and only the 
balance of Surrender Value, if any, will 
become payable, 


Non-forfeiture Systems ‘A’ and ‘B’ 
apply to Child’s Deferred Assurances, 
only after the date of commencement of 
risk.” 


1. Paragraph 2 (a) of Chapter I, 
Policy-holders’ Servicing Department, 
Volume I. Part IV, issued by the Corpo- 
ration reads as follows:— 

“Adjusment of Deposits. 

2. {a} For policies subject to Auto- 
matic Paid-up Clause, deposits would be 
adjusted and premium receipts issued if 
the. amount of premium in full is remit- 
ted within 6 months from the due date 
of the first unpaid premium, Interest for 
late payment, if less than Rs. 5 and if 
not paid, shall be treated as a loan (call- 
ed ‘x’ charge) under the policy, Premium 
receipt or receipts will be issued in such 
cases after affixing on each such receipt 
and its counter-part a rubber stamp of 
the design specified in paragraph 7 (ii) of 
our circular on Adjustment of Outstand- 
ing Deposits Ref. Integration/12 dated 
16th January 1959.” 

12. The policy commenced on 
28-8-55 and all premiums due upto 28-8- 
63 were admittedly paid and therefore 
under Clause 6 of the Privileges and 
Conditions of the policy, the policy ac- 
quired Surrender Value. Therefore the 
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non-forfeiture regulations under clause 8! 
apply to the instant policy. In the policy 
it is found that non-forfeiture system ‘A’ 
is made applicable to the policy. It is 
found that the options that are available 
to the insured are incorporated in the 
policy itself, Notice under Section 50 of 
the Act is obligatory if options available 
to the policy-holder are not set forth in 
the policy. 


13. Going through the instruc- 
tions issued by the Corporation regard- 
ing the adjustment of deposits, of which 
paragraph 2 (a) has been quoted herein- 
above, we are of the opinion that this 
clause 2 (a) is not an option referred to 
in Section 50 of the Act and therefore 
no such notice under Section 50 of the 
Act is obligatory on the part of the In- 
surance Company regarding clause 2 (a) 
aforesaid, with respect to adjustment of 
deposits. That being so, we are of the 
opinion that in the instant case no notice 
under Section 50 of the Act was called 
for. But the problem does not end here. 
The opening clause of non-forfeiture sys- 
tem ‘A’ states that on default in any 
premium of a policy which has acquired 
a Surrender Value the benefits of the 
policy shall, notwithstanding the default 
that has occurred, be especially protected 
for an amount equal to the Sum Assured 
(with Bonus if any attaching immediate- 
ly prior to default and subject to deduc- 
tion of all sums due to the Company) for 
six months from the due date of the un- 
paid premium. The premium that is stat- 
ed to be not paid within time in the in- 
stant case fell due on 28-38-64 and the 
amount of premium, that is, Rs. 254.69 p. 
was admittedly paid to the banker of the 
Insurance Company on 12-12-64, that is, 
within six months from the due date of 
the unpaid premium. 


14. From the letter dated 15th 
January, 1965 (Ext. 9) which has been 
quoted hereinabove, it is found that the 
Insurance Company was not regular in 
sending official receipts even though pre- 
miums were paid and accepted. It is 
found that from 1961 to 1963 the premi- 
ums were paid by the policy holder but 
the receipts were not sent. In the same 
letter the policy holder informed the 
Insurance Company that the premium 
due in August, 1964 had already been 
paid with the United Bank of India Ltd., 
Nowgong Branch on 12-12-64 vide their 
receipt No. R. 179478 dated 12-12-64 and 
the receipt for this payment of the pre- 
mium also has not been received. The 
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Insurance Company was therefore re- 
quested to look into the matter and send 
the premium receipts without further 
delay. 


15. In Ext. 10, the letter dated 
9th February, 1965 from the Assistant 
Divisional Manager of the Life Insur- 


ance Corporation of India, which has 
been quoted hereinabove, it has been 
stated that the yearly premiums due up- 
to August. 1963 stood paid and in case of 
non-receipt of the receipts that letter 
may be treated as an acknowledgment. 
Regarding the sum paid on 12-12-64, that 
is, the premium due in August 1964, it 
was stated in the letter as follows::— 


“The sum paid on 12-12-64 to the 
United Bank of India Ltd., Nowgong has 
not yet been refunded to us. However, we 
are writing to our Assam Office in this 
regard and on receipt from them we shail 
make adjustment against the due Au- 
gust 1964.” 


16. It is not disputed that the 
amount of premium, that is, Rs. 254.69 p. 
was paid to the banker of the Life Insur- 
ance Corporation of India, at Nowgong 
on 12-12-64. that is, within six months 
from the due date of the unpaid premi- 
um. Thus under non-forfeiture system ‘A’ 
it was the duty of the Insurance Com- 
pany to protect the benefits of the policy 
notwithstanding the default for six 
months and when the policy holder stat- 
ed that he had paid the premium within 
six months from the due date and the 
banker of the Insurance Company did 
not refuse to accept the premium with- 
out the interest and the Insurance Com- 
pany also in its letter dated 9th Febru- 
ary, 1965 (Ext. 10) accepted that position 
it cannot be said that the premium due 
in August, 1964 remained unpaid under 
non-forfeiture system ‘A’. On the expira- 
tion of six months from the due date of 
the unpaid premium, the premium did 
not remain unpaid and since the premi- 
um was accepted within six months from 
the due date, re-instatement of the policy 
was effected, The Insurance Company, if 
it so desired, could have claimed the in- 
terest, but the policy in view of the 
opening clause of non-forfeiture system 
‘A’ could not be treated as lapsed policy 
in the instant case, 

1%. Issue No. 3 in the suit was as 
follows:— 

“3, Whether the plaintiff deposited 
the requisite premium of Rs, 254.69 p. 
being the premium due in August, 1964 
as alleged in the plaint?” 


A. I: R. 


18. The trial court. regarding 
Issue No, 3, observed as follows:— 

“This issue is also not seriously con- 
tested by the defendants. P. W. 2 (plain- 
tiff) proves by Exts. 8 and 9 that the 
premium was really deposited with the 
authorised Bank, It is further admitted 
that the due date was 28-8-64 but the 
amount was deposited on 12-12-64. So 
there is practically nothing more to en- 
quire under this issue and the issue is 
answered in favour of plaintiff.” 


19. The learned District Judge 
also has held that the amount of Rupees 
254.69 p. was paid on 12-12-64 as per 
Ext. 8. The learned District Judge has 
only found fault that the interest due 
was not paid. In view of non-forfeiture 
system ‘A’ if the premium was not ac- 
ceptable without the interest due, the 
Life Insurance Corporation’s banker 
would not have accepted the premium. 
Since the Agent of the Insurance Com- 
pany has accepted the premium in the 
instant case without the interest, the Life 
Insurance Corporation now cannot turn 
round and say that there was no accept- 
ance of the premium due in August, 1964 
on 12-12-64. The interest calculated at 
6% per annum for 3} months (i.e, from 
28-8-64 to 12-12-64) comes to about 
Rs, 4.46 p. that is, less than Rs, 5. There 
is no justification for calculating the in- 
terest for four months as has been done 
by the Courts below in view of the clear 
terms in non-forfeiture system ‘A’. Un- 
der clause 2 (a) of the instructions re- 
garding the adjustment of deposits, as 
quoted hereinabove, it has been stated , 
that for policies subject to Automatic 
Paid-up Clause, deposits would be ad- 
justed and premium receipts issued if 
the amount of premium in full is remit- 
ted within six months from the due date 
of the first unpaid premium. It has been 
further stated that interest for late pay- 
ment. if less than Rs, 5 and if not paid, 
shall be treated as a loan (called ‘x’ 
charge) under the policy, This instruc- 
tion might have been followed by the 
Agent of the Life Insurance Corporation 
and it has in our opinion, been followed 
correctly. Clause 2 (a) of the instructions 
regarding the adjustment of deposits: is 
completely in accord with the opening 
clause of non-forfeiture system ‘A’. 


20. In the circumstances, we find 
that in the instant case, the Insurance 
Company, by accepting the premium 
within six months from the due date 
through its Agent and though the inte- 
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rest was not paid, allowed the policy to 
ge reinstated by giving the benefits of 
aon-forfeiture system ‘A’, That being so, 
we hold that the plaintiff is entitled to 
the decree as claimed, of course, subject 
to the deduction of the interest of Rupees 
4.46 p, that was due for late payment of 
the premium in question. 


21. In the result the plaintiff is 
entitled to a decree of Rs. 5,495.54 (Ru- 
pees five thousand four hundred ninety 
five and paise fifty four only). Thus the 
decree passed by the learned single 
Judge is affirmed with the modification 


that the sum of Rs. 4.46 p. as interest 
will be deducted from the decretal 
amount. The Letters Patent Appeal 


stands dismissed with this modification in 
the decree. The plaintiff will be entitled 
to costs throughout as decreed by the 
learned single Judge. We, however. leave 
the parties to bear the costs of this Let- 
ters Patent Appeal. 


K. LAHIRI, J.:— I agree, 


Order accordingly. 
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BAHARUL ISLAM, J. 


Nur Mahamad and another, Appel- 
lants v. Sher Khan and another, Respon- 
dents. 


Second Appeal No. 107 of 1973, 
27-4-1976.* 


D/- 


(A) Civil P. C. (1908), Ss. 100 and 101 
— Question of fact — Whether there was 
gift of land by Mahomedan under Maho- 
medan Law is question of fact, 


The question whether there was a 
gift of land by a Mahomedan to his 
grandsons under Mahomedan Law is one 
of fact and a finding on it by the Court 
of facts even if erroneous cannot be up- 
set in second appeal, (Para 5) 


(B) Limitation Act (1963), Arts. 64 
and 65 — A a Mahomedan on death of 
his daughter taking her son B to his 
farm house and bringing him up — After 
A’s death B continuing in possession of 


*(From order of Asst, Dist. Judge, Jorhat 
in Title Appeal No. 31 of 1971, D/- 
18-4-1973.) 
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house and land for over 12 years — B's 
possession whether adverse to A’s heirs. 


Where A a Mahomedan on the death 

of his daughter took her helpless son B 
to his house on the suit land and brought 
him up and after A’s death B continued 
in possession of the house and the land 
for over twelve years it was held that B 
was in the position of invitee or depen- 
dant and therefore his possession was 
not. possession in the eye of law and the 
title to the land on A’s death passed to 
his heirs namely his sons and B’s pos- 
session would be constructive possession 
on behalf of A’s heirs and could not be 
adverse to them, AIR 1931 Mad 216, Dist. 
(Para 6) 

Cases Referred: Chronological Paras 


AIR 1931 Mad 216 = 60 Mad LJ 709 7 


A. Sarma, for Appellants; J. N, 
Sarma, N. N, Saikia; for Respondents, 


JUDGMENT :— This appeal is by 
the plaintiffs and is directed against the 
judgment and decree passed by the As- 
sistant District Judge, Jorhat, in Title 
Appeal No, 31/71. The suit was for de- 
claration of title in respect of 2 Bighas 
16 Lechas of land covered by dag No. 
1910 of Periodic Patta No. 383 of Gola- 
ghat town. 


2. The brief facts are that the 
suit land originally belonged to late 
Sahabuddin. He had a daughter Mstt. 
Saru, who predeceased Sahabuddin, leav- 
ing two sons, Nur Mahammad (plaintiff 
No, 1) and Sher Ali (plaintiff No. 2), and 
two sons. Sher Khan (defendant No. 1) 
and Anjan, father of defendant No. 2. 
Dhan Musalman. The plaintiffs’ case is 
that as Saru had predeceased Sahabud- 
din, they were taken by Sahabuddin to 
his house where they were brought up. 
The plaintiffs’ further case is that Saha- 
buddin, during his lifetime, gifted the. 
suit land to them, Sahabuddin died on 
25-9-37 and since then they have been 
possessing the land and have acquired 
adverse possession as against the defen- 
dants, But subsequently they were dis 
possessed by the defendants by construct- 
ing houses on the suit land and hence 
they filed the instant suit for declaration 
of their title primarily based on gift, and 
alternatively based on adverse possession. 


3. The defendants have filed a 


` joint written statement, They have ad- 
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mitted the geneology. They have further 
admitted that on their mother’s death, 
the plaintiffs became helpless and they 
were taken and brought up by Sahabud- 
din, They, however, deny the plaintiffs’ 
allegation of gift. or that they have ac- 
quired title by adverse possession, 


4. The learned Munsiff, after trial, 
did not give any categorical finding on 
the question of gift, but he has found 
that the plaintiffs acquired adverse pos- 
session of the suit land, on the finding 
that the plaintiffs were in possession of 
the land since the death of Sahabuddin 
in 1937. On appeal the learned lower ap- 
pellate Court has reversed the judgment 
and decree of the trial Court. He has 
found that the plaintiffs have failed to 
prove the gift and also adverse posses- 
sion. In that view he dismissed the suit. 
Hence this second appeal. 


5. Mr, A. Sarma, learned counsel 
appearing for the appellants, first sub- 
mits that the Munsiff, on a consideration 
of the evidence on record, has by impli- 

„cation found that the plaintiffs have esta- 
blished the gift alleged in the plaint, Be 
that as if may, the learned lower appel- 
late Court has found, on a consideration 
of the evidence on record, that the plain- 
tiffs have failed to prove any of ingredi- 

-}erts necessary to prove gift under the 
|Mohammadan Law, namely, (i) declara- 

tion of thé’ gift by the donor, (ii) accept- 

ance of the gift by the donee, and (iii) 

delivery of possession by the donor ta 
the donee, In the instant case the admit- 
ted position is that since before the death 
of Sahabuddin, the plaintiffs used to stay 
on the land. That might relieve them 
from the proof of actual delivery of pos- 
session, but they had to prove the other 
two ingredients which they failed to do. 

Whether there was a gift of the suit land 

by Sahabuddin to the plaintiffs, is a 

question of fact and the finding on it by 
the court of facts, even if erroneous, can- 
not be upset in a second appeal. 


6. The second and only other sub- 
mission is that as admittedly the plain- 
tiffs were in ‘possession’ of the land since 
15-9-1937, on which date Sahabuddin 
died, the plaintiffs shall be held to have 
acquired title to the suit land by adverse 
possession, The admitted position is that 
whe Sahabuddin was alive, the two 
plaintiffs became helpless and were shel- 
tered in the house of Sahabuddin. Al- 


though they were living in the same 
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house as Sahabuddin on the suit land, 


that would not constitute their posses- 
sion of the property in the eye of law. 
They were in the position of invitees or 
dependants. An invitee or a dependant 
may have possession in fact, which is not 
legal possession; he is said to have cus- 
tody or detention of the property rather 
than possession. The plaintiffs could not 
have, nor have they claimed, any posses- 
sion of the suit land during the lifetime 
of Sahabuddin. On the death of Saha- 
buddin, the title of the land passed to his 
heirs, namely, to his sons, defendant No. 
l and defendant No. 2’s father, The plain- 
tiffs continuing in possession would be in 
constructive possession on behalf of the 
defendants or in permissive possession. 
{t has been found by the learned lower 
appellate court that the plaintiffs were 
in permissive possession of the suit pro- 
perty, The title of the defendants which 
they inherited from Sahabuddin would 
continue unless it was acquired by the 
plaintiffs by adverse possession. The bur- 
den of proving adverse possession is upon 
him who claims it. Possession for twelve 
years or more, simpliciter, constitutes no 
adverse possession, The lower appellate 
court has found that the patta was still 
standing in the name of Sahabuddin. He 
has further found that the property was 
put on sale on two occasions for arrears 
of land revenue and it was the defen- 
dants who took steps to have the sales 
set aside. So he has found that the title 
of the land continues with the defen- 
dants and that the plaintiffs have failed 
to prove adverse possession as against 
them, In my opinion the lower appellate 
court has committed no error of law. 


7. Mr, A. Sarma, learned counsel 
appearing for the appellants, cites AIR 
1931 Mad 216, in support of his conten- 
tion. The decision deals with rights of 
easement and not adverse possession, and’ 
does not help the appellants. 


8. In the result the appeal fails 
and is dismissed. But in the circumstan- 
ces of the case I leave the parties to bear 
their own costs. 


Appeal dismissed. 
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Pohumal T. Mardani, Appellant v. 
Tushar Kanti Paul Choudhury, Respon- 
dent. 

Second Appeal No. 82 of 1973, 
27-4~1976.* 


Transfer of Property Act (1882), Sec- 
tion 113 ~—- Notice terminating tenancy 
issued — Subsequent acceptance of rent 
amount by landlord under protest as 
compensation — Effect, 


In order to create a fresh tenancy 
the acts of the parties must be voluntary 
and with the definite intention of creat- 
ing a fresh tenancy and where after issue 
of notice terminating the tenancy the 
tenant remitted amounts as rent by M. O. 
and the landlord accepted the sums not 
as rent but ‘under protest as compensa- 
tion’ the conduct of the landlord shows 
that he had no intention to waive the 
notice terminating the tenancy and there- 
fore no fresh tenancy is created. AIR 


D/- 


1920 PC 196, Dist. (Paras 7, 8) 
Cases Referred: Chronological Paras 
AIR 1920 PC 190 8 


A. M. Mazumdar and S. A. Laskar, 
for Appellant; S. N. Modhi, B. C. Das 
and K, Paul Choudhury, for Respondent. 

JUDGMENT :— This appeal is di- 
rected against the judgment and decree 
passed by the Assistant District Judge 
No. 2, Gauhati in Title Appeal No, 1 (H) 


of 1972, The appeal is by the defendant, 


who lost in both the courts below, and 
arises out of a suit for eviction from 
house. , 

2. The material facts are as fol- 
lows : 

The appellant hired the first floor of 
the holding No. 95A (old)/107 (new) of 
Jail Road Ward of the Shillong Munici- 
pality, belonging to the plaintiff. The de- 
fendant took it on hire on payment of 
Rs. 200 per month payable within the 
first 10 days of the month of tenancy. 
The tenancy was created on the first day 
of February, 1967, The plaintiff was in 
great need of the holding and as such 
requested the defendant to vacate the 
premises, but in spite of requests as the 
defendant did not vacate these, he issued 


‘(Against judgment and decree passed by 
Asst, Dist. J. No. 2, Gauhati in Title 
Appeal No. 1 (H) of 1972, D/- 25-9- 
1972.) 

FT/FT/B746/76/GNB 
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a pleader’s notice dated 25-8-70 and re- 
quested the appellant to vacate the pre- 
mises and deliver him vacant possession 
thereof with effect from 1-10-70, the ten- 
ancy having been terminated on 30th 
September, 1970. The plaintiff further 
stated in the notice that with effect from 
lst October, 1970 the defendant would be 
treated as a trespasser and he would be 
liable to pay compensation at the rate of 
Rs. 10 per day from lst October, 1970 
till the date on which vacant possession 
was delivered to the plaintiff. But, as 
in spite of the notice, the defendant did 
not vacate the premises, the plaintiff fil- 
ed the instant suit for eviction of the 
defendant from and for delivery of khas 
Possession of the premises, The plaintiff 
also claimed Rs. 420 as damages from 
1-10-70 to 10-11-70 on which date the 
suit was filed. 


3. The defendant filed a written 
statement, His material pleas were that 
the suit was barred by the principles of 
waiver, estoppel and acquiescence, that 
no legal notice was served on him, and 
that he was not in arrear of any rent. He 
also denied any bona fide requirement of 
the premises by the plaintiff. 

4. After trial, both the courts be- 
low have concurrently held that the 
plaintiff bona fide needed the premises 
for his use and occupation and decreed 
the suit. 

5. The first submission of Mr. 
A. M. Mazumdar, learned counsel appear- 
ing for the appellant. is that Ext, A, 
which was the original agreement be- 
tween the parties, was admissible and the 
learned lower appellate court committed 
an error in holding it to be inadmissible. 
The lower appellate court held it to be 
inadmissible as it was not registered. But 
a finding to the contrary won’t help the 
appellant. So this submission need not be 
examined. : 


6. The only other submission 
which the appellant strenuously contends 
is that the tenancy still subsists and that 
it has not been terminated by any notice. 
His submission is that the plaintiff, hav- 
ing accepted rents under Exts. D and E 
after the issue of the eviction notice has 
waived the notice of eviction and a fresh 
tenancy has been created. It appears that 
the defendant remitted to the plaintiff 
two amounts of money of Rs, 200, each. 
by Money Order, which were received by 
the plaintiff on 3-12-70 and 14-12-70. 
respectively as disclosed by the M. O. 
Acknowledgment Receipts Exts. ‘D’ and 
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‘E’. (The learned lower appellate Court 
committed a serious error in stating in 
his judgment that the first money order 
was received on 3-10-70. I have examin- 
ed the M, O. receipt, Ext, D, which clear- 
ly shows that the amount was received 
by the landlord on 3-12-70 and not on 
3-10-70). The plea of creation of a fresh 
tenancy was not taken in the written 
statement nor was the point urged in any 
of the courts below. 

7.° Tenancy is created by act of 
parties or by operation of law. In the 
instant case, the submission of the appel- 
lant is, a fresh tenancy has been created 
by the act of the parties, namely, thai 
rents'paid by the tenant were received 
by the landlord. But in order to create 
tenancy the acts of the parties must be 
voluntary and with the definite intention 
to create a fresh tenancy. In the instant 
case the tenant presumably remitted the 
amounts as rents with the intention of 
the creation of a fresh tenancy, but the 
landlord did not accept the sums as rent; 
he accepted the amounts ‘under protest’ 
and rightly or wrongly as ‘compensation’. 
The conduct of the plaintiff clearly shows 
that he had no intention to waive the 
notice terminating the tenancy on 30-9- 
70 and to create a fresh tenancy. 

8. In support of his submission 
learned counsel has relied on a decision 
of the Privy Council reported in AIR 
1920 PC 190, in which it was held:— 

“The landlord by the receipt of rent 
after a breach of covenant has occurred, 
with knowledge of such breach shows a 
definite intention to treat the lease as 
subsisting even though he accepts it con- 
ditionally and without prejudice to his 
right to insist on a prior forfeiture and 
therefore irrevocably elects to treat the 
lease as subsisting and can no longer 
avoid it, on account of the breach of 
which he had knowledge.” (emphasis 
added). 

That apart. in the instant case, the land- 
lord accepted the sum by signing Ext. E 
in the following terms: 

“Received under protest as compen- 

sation”. 
Similarly he accepted the other sum on 
14-12-70 under Ext, D with the endorse- 
ment, “Received as compensation under 
protest”. : 

9. In the result this appeal fails 
and is dismissed with costs. i 

Appeal dismissed. 
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D. PATHAK AND K. LAHIRI, JJ. 
Mst. Saleha Khatun Bewa, Petitioner v, 
The State of Assam and others, Respondents. 
Civi] Rule No. 477 of 1975, D/- 22-3- 


6, 


(A) Drugs and Cosmetics Act (1940), 
Section 33 — Drugs and Cosmetics Rules 
(1945), Rule 66 (1) — Cancellation of licence 
under Rule 66 (1) — Opportunity-to show 
Cause — Contents of notice. 

In order to give the opportunity to show 
cause why the licence should not be cancell- 
ed, it is absolutely essential that the licensee 
must be informed as to what are the real al- 
legations made against him and he should be 
furnished not only with the statements of al- 
legations, but the nature of violation so that 
he can show cause against them. Where ac- 
tion is proposed to be taken on the ground 
of- violation of Rules, it is the duty of the 
licensing authority to specify clearly the Rule 
or Rules said to have been violated by the 
licensee and also the provisions under which 
the licensing authority was acting. Unless the 
rules which are violated are quoted, it can 
very well be said that the licensee did not get 
a real opportunity to show cause. If in such 
a show cause notice, no provision is mention- 
ed under which the action is proposed to be 
taken and the power is exercised, the licensee 
cannot satisfy the authority without knowing 
the provisions that his case is not covered by 
that provision under which the power is 
sought to be exercised. (Para 16) 


(B) Drugs and Cosmetics Act (1940), 
Sections 19, 34 — Drugs and Cosmetics 
Rules (1945), Rule 66 (1) Previso — Pro- 
ceeding for cancellation of licence under 
Rule 66 (1) — Plea of ignorance whether 
barred by Sections 19 and 84. 


The provisions contained in Sections 19 
and 84 have no application in a proceeding 
for cancellation of a licence. The said provi- 
sions are clearly and specifically applicable 
in connection with criminal trials for violat- 
ing the provisions of the Act. Proviso to R. 6€ 
however makes it abundantly clear that the 
licensing authority cannot cancel the licence 
provided the cls. a, b, c and d of the proviso 
to Rule 66 (1) are attracted. This rule itself 
is indicative of the fact that the licensee is 
entitled to take up a “plea of ignorance” 

(Para 17) 

(C) Drugs and Cosmetics Act (1940), 
Section 33 — Drugs and Cosmetics Rules 
(1945), R. 66 (2) — Order under Rule 66 (2) 
-— Appellate authority acting under R. 66 (2) 


GT/IT/C866/76/JHS 
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is quasi judicial authority — It must make 
a speaking order. AIR 1960 SC 606 Relied 
on. (Para 19) 


Cases Referred: Chronological Paras 
AIR 1960 SC 606 == (1960) 2 SCR 775 19 

J. P. Bhattacharjee, P. C. Kateki, A. K. 
Bhattacharjee, A. K Das, G. Ahmed, for 
Petitioner; A. M. Mazumdar, Sr. Govt. Ad- 
vocate, J. Sarma, Govt. Advocate, for Res- 
pondents. 


LAHIRI, J.:— This is an application 
under Article 226 of the Constitution of 
India, directed against an order passed by 
Shri N. G Bannerjee, Drugs Controller, 
Assam, dated 7-1-1975 whereby the peti- 
tioner’s drug licences issued under form 
Nos. 20 and 21 were cancelled and also 
against the appellate order dated 21-7-1975. 

2. The petitioner is a widow. Her 
husband served the State Government in the 
capacity of an Assistant Surgeon and died in 
March, 1968, After the death of the peti- 
tioner’s husband, it is stated in the petition, 
the widow applied for drug licences under 
‘he Drugs and Cosmetics Act and the Rules 
framed thereunder. On her application, two 
licences were granted by the Drugs Control- 
ler, Assam, the respondent No. 2, the licens- 
ing Authority under the State Govt. The 
first licence being numbered GPR/355 in 
‘orm No. 20, that is, a licence to sell, stock 
x exhibit for sale or distribute drugs by re- 
ail other than those specified in schedules 
C and ‘Cl’ The petitioner was also granted 
mother licence No. GPR/356 in form No. 21 
o sell, stock or exhibit for sale or distribute 
lrugs by retail as specified in schedules ‘C 
ind ‘CI’. It may be stated here that the 
yetitioner made the application for getting 
he licences as proprietor of M/s. Pioneer 


*harmacy and accordingly the licences were _ 


ranted in the name of the said Pharmacy. 

3. It is stated in the petition that the 
vetitioner is an elderly lady and is running 
he pharmacy for the purpose of maintaining 
. large family under her. It is stated by 
he petitioner that she is a “pardanasin lady” 
nd hails from a respectable Muslim family. 
\ccording to the petitioner, she was running 
he pharmacy and the business with the help, 
id and assistance of a qualified pharmacist 
nd two other employees. According to her, 
he entire business was looked after and 
nanaged by the employees. The case of the 
ietitioner is that she was maintaining and 
unning the business to the best of her abili- 
ies. The petitioner received a notice from 
he Drugs Controller, Assam, the respondent 
lo. 2 wherehy she was asked to show causa 
s to why her drug licenzes should not be 
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cancelled for violation of the provisions of 
the Drugs and Cosmetics Rules, 1945. She 
was asked to submit her reply within 10 days 
from the date of issue of the notice, The said 
notice is marked as Annexure ‘C’ to her ap- 
plication. The petitioner sent a reply deny- 
ing the allegations. She stated that she did 
not know anything about the allegations as 
contained in Annexure ‘Œ. The petitioner 
stated that she was a “pardanasin lady” and 
that the Pharmacy was run by her servants 
and employees and that the allegations as 
contained in Annexure ‘C’ to the effect that 
some quantities of alchohol 90% I. P. (500 
ml) (rectified spirit) manufactured by M/s- 
United Colours and Chemicals (P) Ltd. 
Gauhati were in fact not those of her phar- 
macy and they were not so purchased by the 
pharmacy. She also submitted that she 
was a widow with a large number of de- 
pendants and the source of the earning of 
the pharmacy was the only source of her 
income and if the licences are cancelled for 
no fault of hers then along with her, the de- 
pendants would have to face great hardships 
leading to starvation. Thereafter, the peti- 
tioner received a letter dated 19-7-1974 
whereby the respondent No. 2, the Drugs 
Controller, Assam, communicated the follow- 
ing’ order to the petitioner:— 


“As you have failed to refute the char- 
ges against you for violation of the provi- 
sions of the Drugs and Cosmetics 
Rules, 1945, I, Shri Dr. N. G. Banerjee, 
Drugs Controller, Assam and Licensing au- 
thority acting U/R 66 of Drugs and Cosmetics 
Act, 1940 hereby cancel your Drugs Licence 
Nos. GPR/855 and 356 dated 9-2-1972 in 
form (s) 20 and 21 with immediate effect. 

You are hereby directed to stop dealing 
in drugs forthwith, 

` Sd/- Illegible : 

Drugs Controller, Assam, Dispur, Ght. 6”. 
On receipt of the said order purported to be 
made under Rule 66 of the Drugs and Cos- 
metics Rules, which was wrongly quoted as 
Drugs and Cosmetics Act in the said letter, 
the petitioner preferred an appeal under 
Rule 66 (2) of the Drugs and Cosmetics 
Rules, 1945. The said rules shall herein- 
after be referred to as ‘the rules’. In the said 
memorandum of appeal, the petitioner took 
up various questions of law as also facts and 
also made out a prima facie case attracting 
proviso to Rule 66 of the Rules. It is not 
necessary to deal with all the grounds; but 
in the said appeal, the petitioner complain- 
ed of violation of natural justice and also 
the violation of her statutory rights under the 
said rules. The petitioner further made out 
a case that her claim squarely falls within 
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the proviso to Rule 66 of the Rules. There- 
after, it is stated that the petitioner received 
an order dated 21-7-1975 from the Under 
Secretary to the Government of Assam stat- 
ing that upon hearing the petitioner and also 
the Drugs Controller, the appellate authority 
did not find that there was any ground to al- 
low the appeal and as such, the appeal was 
dismissed or rejected. In short the appel- 
late authority confirmed the order of can- 
cellation of both the licences of the petitioner. 
The said order dated 21-7-1975 is quoted 
herein below:— 
“GOVERNMENT OF ASSAM 

Health and Family Planning (A) Depart- 
ment No. HLA. 144/75/28 dated Dispur, the 
21st July, 1975. 


From: Shri P. C. Nath, 

Under Secy. te the Govt. of Assam, 
To . 

Smt. Saleha Khatoon Bewa, Prop. of M/s. 
Pioneer Pharmacy, Mitchel Road, Dhubri, 
P. O. Dhubri, Dist-Goalpara. 

Sub: Your appeal petition dated 15-1-1975 
to Minister Health, Assam against the order 
of Drugs Controller, Assam cancelling your 
drug licences under the Drugs and Cosmetics 
Act, 1940. 

Madam, , 

I am directed to invite a reference to 
your appeal petition quoted above submitted 
to the Minister Health, Assam, under R. 66 
(2) of Drugs and Cosmetics Rules, 1940 and 
to say that Govt. after hearing you and Drugs 
Controller find that there are nọ grounds to 
allow your appeal petition. The appeal peti- 
tion is therefore rejected. The order of the 
Government for an interim stay of the can- 
cellation of the Drugs Controller, Assam can- 
celling your drugs licence vide this Deptt. 
Jetter No. PLA. 114/75/4, dated 5th Feb. 
1975 is hereby vacated and therefore your 
drug licence under the Drugs and Cosmetics 
Act/Rules, 1940 stands hereby cancelled with 
immediate effect. 

You are directed to stop dealing in drugs 
forthwith. 

Yours faithtully, 
Sd/- Ilegibls 


Under Secy. to the Govt. of Assam, ° 


Health and F. P (A) Deptt.” 

4, It may be stated here, .at this 
stage, that the present Rule came up tor 
hearing on 24-11-1975 and on behalf of the 
petitioner, Shri J. P. Bhattacharjee, Senior 
Advocate, argued the case and on behalf of 
the Respondents, the Senior Govt. Advocate, 
Assam and also Shri J. Sarma appeared. On 
24-11-1975, a question arose as to whether 
alcohol 90% I. P. (560 M1) (rectified spi- 
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rit) which was said to have heen stocked or 
exhibited for sale were drugs specified in 
schedules ‘© aud CI or not. This was essen- 
tially necessary for the purpose of ascertain- 
ing as to whether the terms and conditions of 
the licence in respect of Form No. 20 was 
violated or those of Form No 91. After hear- 
ing the arguments of parties at a considerable 
length, the hearing of the matter had to be 
adjourned for ascertainment of the question 
as to whether the said “rectified spirit’ comes 
within the aforesaid schedules or not, on the 
prayer of the parties. 


5. The learned counsel Shri J. P. 
Bhattacharjee argued the case at length on 
94-11-1975 and thereafter on 8-3-1976, Shri 
P. C. Kataki, learned counsel summed up the 
argument. $ 

6. On 8-38-1976, the Court desired 
to know from the counse] and particularly 
from the counsel appearing on behalf of the 
respondents as to whether “rectified spirit“ 
is a drug covered by Schedules C and Cl 
or not. Shri J. Sarma, the learned counsel ap- 
pearing on behalf of the Govt. submitted be- 
fore us that he sought for a clarification from 
the State Govt as to whether “rectified spi- 
rit” comes under the category of drugs des- 
cribed in Schédules C and C1 or not; but he 
was instructed by the respondent No. 2, the 
Drugs Controller, Assam, that it was a drug 
as contemplated under the Drugs and Cosme- 
tics Act and that much and no further. He 
submitted even in spite of his specific instruc 
tion on the point the respondents have failed 
to instruct him as to the classification of the 
drug, namely as to whether it belongs to 
schedules C and Cl drug or not. This clari- 
fication was particularly necessary for us as 
we have already stated, to ascertain whether 
the petitioner in fact violated the terms of 
licence issued to her under Form No. 20 or 
Form No. 21. Because, if it is a drug covered 
by Schedules C and C1, it must be held that 
the petitioner did violate the terms of Form 
No. 21 and if it be held that it was a drug 
other than those described in schedule ` C 
and Cl, it must be treated, provided she had 
violated any term, that she did violate the 
terms and conditions of the licence issued 
to her in form Ne. 20. 

7. Therefore, we are proceeding 
with the matter without being enlightened as 
to whether the alcohol 90%, the subject 
matter of the proceedings was in fact drug 
covered by schedules C and C1 or not. 


8. Be that as it may, we may new 
proceed to consider the submissions made by 
the learned counsel appearing on behalf of 
the petitioner. 
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9 ‘The first ground that has been 
aken up on behalf of the petitioner is that 
o reasonable opportunity was given to the 
ietitioner by the respondent No. 2, the Drugs 
Yontroller, before cancelling the licence and 
s such, she was deprived of her right as con- 
ained in rule 66 of the rules. 


10. The second ground is that apart 
rom the petitioner’s right under Rule 66, in 
he proceedings before the respondent No. 2 
he Drugs Controller, Assam, the principle 
£ Naturaj Justice was violated inasmuch as 
he petitioner was not given any opportunity 
o prove that there was no violation made 
y her in respect of any of the terms aud 
conditions of the licence and/or the provi- 
ions of the Act or Rules. 


ll. The third contention on behalf 
Ë the petitioner is that the appellate autho- 
ity exercising power under rule 66 (2) of 
he Rules acts quasi-judicially and as. such 
vas bound to make a speaking order and in 
he instant case, the impugned order of the 
ppellate authority is liable to be struck down 
s being violative of Rule 66 (2). 

12. The fourth contention made on 
half of the petitioner is that on the face 
£ the record, it is apparent that the peti- 
ioner’s case was covered by proviso to R. 66 
ind even if there was any violation or contra- 
rention as contemplated under Rule 66 (1), 
he licensing authority had no jurisdiction 
rested in it by law to cancel both the licen- 
‘es issued to her under Forms 20 and 21. 


18. Shri J. Sarma, the learned coun- 
el appearing on behalf of the 
1as. submitted that the petitioner’s right under 
Rule 66 was not deprived of and she was 
riven a clear chance to meet the allegations 
yrought against her and there was no viola- 
ion of the principle of Natural Justice in the 


nstant case and that the question of appli- ` 


ability of proviso of Rule 66 does not arise 
m the facts and circumstances of the case. 


14. It is desirable to take note of. the 
act that the Drugs Controller was made a 
yarty-respondent and the entire proceedings 
£ cancellation was conducted by the Drugs 
Zontroller. “He had the knowledge about 
he facts and circumstances of the case as he 
aad to deal with the entire matter. But it is 
infortunate that in spite of very many allega- 
jons made against the Drugs Controller he 
lid not consider it to be at all necessary to 
“ile any affidavit in the instant case. 

15. Before entering into the merits 
3f the contention of the parties, certain state- 
ments on behalf of the respondents require 
specia] consideration as they go to the root 
of the merits of' the case. Im this case, on 
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behalf of the respondents the: Under Secretary 
to the Govt. of Assam, Health and Family 
Planning Department, filed the affidavit-in- 
opposition. In para. 2 of the said affidavit- 
in-opposition, it has been admitted by the 
State as under:— 

“It is true neither the petitioner nor her 

agent or employee was guilty of any similar 
act within !2 months before the date of de- . 
tection ” 
In the said paragraph, the respondents stated 
that by virtue of the provisions under Sec- 
tions 39 and 24 (2) of the Drugs and Cosme- 
tics Act, 1940, the petitioner cannot take up 
any plea that she was ignorant of the nature 
and circumstances of the quality of the drugs 
and cosmetics and that her liability was very 
much there and that she was estopped from 
taking up any plea that she had no personal 
knowledge about the existence, non-purchase 
etc. in the matter. In para 4 of the said af- 
fidavit, on behalf of the respondents, it is sub- 
mitted that the provisions of Rule 66 have 
been complied with; because she was served 
with a notice. It was also the case of the State 
that no enquiry or hearing of the matter is en- 
visaged under the Act-or the Rules framed 
thereunder There was no denial made by 
the respondents regarding the assertions made 
by the petitioner that she was a pardanasin 
lady and that she comes from a very respect- 
able family and that she was carrying on the 
business of the said pharmacy which was 
looked after, run and managed by her em- 
ployees and servants. 


16. The first question that crops up 
for consideration is as to whether the peti- 
tioner was served with a notice as required 
under rule 66 of the Rules. The rule as 
amended is quoted hereinafter:— 

“66. Cancellation and suspension of 
licence— (1) The licensing authority may, 
after giving the licensee an opportunity to 
show cause why such an order should not 
be passed, by an order in writing stating the 
reasons thereof, cancel a licence issued 
under this part or suspend it for such periods 
as he thinks fit either wholly or in respect 
of some of the substances to which it re- 
lates, if in his opinion, the licensee has 
tailed to comply with any of the conditions 
of the licence or with any provisions of the 
Act or rules thereunder. 

Provided that, where such failure or 
contravention is the consequence of an act 
or omission on the part of an agent or em- 
ployee, the licence shall not be cancelled or 
suspended if the licensee proves to the satis- 
faction of the licensing ‘authority: 

(a). that the act or omission was not ins- 
tigated or connived at by ‘him or, if the 
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licensee is a firm or company, by a partner 
of the firm or a director of the company, 
or 


{b) that he or his agent or employee 
had not been guilty of any similar act or 
omission within twelve months before the 
date on which the act or omission in .jues- 
tion took place, or where his agent or em- 
ployee had been guilty of. any such act or 
omission the licensee had not or could not 
reasonably have had knowledge of that pre- 
vious act or omission, or 


(c) if the act or omission was a con- 
tinuing act or omission, he had not or could 
not reasonably have had knowledge of the 
previous act or omission, or 

(d) that he has used due diligence to 
ensure that the condition of the licence or 
the provisions of. the Act or the rules there- 
under were observed. 


(2) A licensee whose licence has been 
suspended or cancelled may appeal to the 
State Government within three months of 
the date of the order.” ‘ 


The rule provides that. before cancelling a 
licence, an opportunity must be given to 
the licensee to show cause why an order 
of cancellation or suspension of the licence 
should not be made. In order to give the 
opportunity, in our opinion, it is. absolutely 
essential that the licensee must be informed 
as to what are the real allegations made 
against the licensee and he should be fur- 
nished not only with the statements of alle- 
gation, but the nature of violation so that 
lhe licensee can show cause against them. 
From the show cause notice we find that an 
allegation was made against the petitioner 
that she “stocked and exhibited huge quan- 


tities of alcohol 90% I. P. .......-..-- kane 
and she has failed to produce. purchase re- 
cords in respect of alcohol 90%........in 


violation of the drugs and cosmetics rules, 
1945.” Now the question arises as. to whe- 
ther she was asked to show cause for vio- 
lating the terms and conditions as contain- 
ed in the conditions of licencee or she was 
asked to show in respect of the violation of 
the provisions contained in the Rules. On 
a true and correct interpretation of the show 
cause notice, it appears that she was asked 
to show cause as to why her licences should 
not be cancelled for violating the provisions 
of the Rules. Although allegations have 
been made that she did violate the rules, 
there is nothing in the notice to show as 
to which rule was violated by the petitioner. 
In the show cause notice also, no provision 
of the rule was quoted under which the 
action was taken. In our view, in a case 
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of this nature, in order to enable a peti- 
tioner to show cause, it is the duty of the 
licensing authority to specify clearly the 
Rule or Rules said to have been violated by 
the licensee and also the provisions under 
which the Drugs Controller was acting. Un: 
less the rules which are violated are quot: 
ed, it may very well be said that the peti- 
tioner did not get areal opportunity to 
show cause against the proposed action. If 
in such a show cause. notice, no provision is 
mentioned under which the action is propos- 
ed to be taken and the power is exercised, 
the licensee cannot satisfy the authority 
without knowing the provisions that his case 
is not covered by that provision under which 
the power is sought to be exercised. 


I7. During the course of the argu: 
ment, it was specifically asked by us as to 
whether the petitioner had violated the 
terms and conditions of Form No. 20 or 21 
and for violating the terms of Form 20 or 
21 whether both the licences of the peti- 
tioner could be cancelled by the respondent 
No. 2, the Drugs Controller. As we have 
already stated that even before us, the 
Drugs Controller could not satisfy as to 
whether the drug in question was drug cover- 
ed by Schedule C and C-L or other than 
those. If in fact, he has or had no know- 
ledge .as to whether it is a drug covered by 
Schedule C or C-L or not, how he could 
proceed on to take action for cancellation 
of both the licences is: beyond our compre- 
hension. If it was a drug covered by licen- 


_ce in form No. 20, the question of cancel- 


lation of the petitioner's licence in form 
No. 21 cannot arise, and vice versa, for vio- 
lating the terms of form No. 21, the Drugs 
Controller had no jurisdiction vested in it 
by law to cancel the other licence in res- 
pect of which there was no violation. Before 
us, on behalf. of the State, nothing could 
be shown as to how and under what autho- 
tity of law, the respondent No. 2 could 
cancel both the licences for violating the 
terms and conditions of one licence. The 
above facts indicate that the Drugs Control- 
ler himself did not know as to whether. the 
petitioner violated the terms and conditions 
of form No. 20 or 21 and as such how can 
we expect the petitioner to know whether 
she was: asked to show cause in respect of 
the cancellation of licence in form No. 20 
or 2]? Even before us, on behalf of the 
State, the counsel appearing could not satisfy 
us that the respondents had jurisdiction to 
cancel both the licences for alleged violation 
of the terms and conditions of one licence. 
Apart from that, we find that there is noth- 
ing in the show cause notice to show the 
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which the respondent 
No. 2, the Drugs Controller exercised his 
power and jurisdiction. This is essentially 
necessary to be quoted in the notice in view 
of the fact that if the powers are exercised 
under a Rule, the party showing cause can 
make out a case specifically in his show 
cause that the licensing authority had no 
jurisdiction to cancel or suspend the licence, 
because the case is covered by the proviso 
to the said rules: on the facts. Under these 
circumstances, we are constrained to hold 
that the petitioner did not get any reason- 
able opportunity to show cause as contem- 
plated under Rule 66, It may be men- 
tioned here that we are not questioning the 
power of the Drugs Controller to cancel 
the licence; but what we fee] is that the 
petitioner was deprived of her right to bring 
her case within the purview of proviso to 
Rule 66. She has made a positive allega- 
tion to that effect. The submission on be- 
half of the State that she cannot take up 
the plea that she was ignorant about the 
transaction in question in view of the pro- 
visions contained in Séctions 19 and 34 of 
the Drugs and Cosmetics Act, 1940 have 
no application in the present case, namely, 
the case of cancellation of the licences. The 
said provisions are clearly and specifically 
applicable in connection with criminal trials 
for violating the provisions of the Drugs and 
Cosmetics Act, 1940. Proviso to Rule 66 
however makes it abundantly clear that the 
licensing authority cannot cancel the licence 
provided the clauses a, b, c and d of the 
proviso to Rule 66 (1) are attracted. This 
lrule itself is indicative of the fact that the 
petitioner is entitled to take up a “plea of 
ignorance”. However, in view of the find- 
‘ings already arrived at by us we hold that 
the petitioner was deprived of her statutory 
right to show cause in the instant case and 
she was prejudiced in view of the facts and 
circumstances of the case, because it is never 
denied by the State that the petitioner is a 
pardanasin lady and that she is an elderly 
widow. These factors as stated above are 
prima facie indicative of the fact that it was 
not possible on her part to look after the 
day to-day transaction of the, business in 


provisions under 


question. 
18. The next contention that has 
been urged in the present case as to the 


violation of the principles of Natural Justice, 


requires no consideration in view of the 
fact that we have already arrived at the 
conclusion that the petitioner’s statutory 


right was violated. 
19. In regard to the third submis- 
sion made by the petitioner that the appel- 
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late order, namely, the order passed by 
the Government under Rule 66 (2) of the 
Rules was not a speaking order has strong 
force. The petitioner in the memorandum 
of appeal took up all the pleas both legal 
and also the question of facts. On perusal 
of the memorandum of appeal, we find that 
all the points excepting the present point 
which we are dealing with were taken up 
by the petitioner in her memorandum of 
appeal. The appellate authority disposed of 
the appeal by merely stating that “there are 
no grounds to allow your appeal petition.” 
There is no discussion regarding the points, 
nor there is any indication to show that the 
appellate authority considered the questions 
raised by the petitioner and as to why the 
contentions had “no ground.” It is 
undoubtedly true that it is not at all neces- 
sary for the appellate authority constituted 
under Rule 66 of the Rules to write a judg- 
ment; but it must be a “speaking order”. 
In connection with this, the learned counsel 
Sri P. C. Kataki relied on the decisions of 
the Supreme Court reported in AIR 1960 
SC 606 (Shivaji Nathubhai v. Union of 
India) in which the moot question that 
arose: for their Lordships’ consideration was 
as to whether the authority constituted 
under Rule 44 of the Mineral Concession 
Rules, 1949 acts in a quasi-judicial capa- 
city. It was held in that case that the said 
authority acts in a quasi-judicial capacity. 
It cannot be doubted that in the instant case, 
the petitioner’s licences were cancelled by 
the Drugs Controller, the respondent No. 2 
and, the present petitioner complained 
against the said order. It also. appears 
from the order of the appellate authority, 
the State Government that it heard not 
only the petitioner, but also the respondent 
No, 2. It cannot be questioned that the 
State Government has been clothed with 
the powers to decide such appeals by virtue 
of the provisions contained in Rule 66 (2). 
Definitely there was a dispute which arose 
between the petitioner and the Drugs Con- 
troller and that was in regard to the ques- 
tion of cancellation of the licences and that 
the State Government was the appellate au- 
thority to decide the question as to whether 
the Drugs Controller was justified in can- 
celling the licences or not. There cannot 
be any question that the appellate authority 
in question was a statutory authority, and 
the said authority had the power to do an 
act which may prejudicially affect the sub- 
ject, namely the petitioner and that it had 
the power to finally determine the issue in 
question. It may be noted that before 


amendment of R. 66 (2), the appellate 
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powers therein was exercised by the District 
Judges. Taking into consideration all these 
factors, it cannot be doubted that the State 


Government was a quasi-judicial authority 
and it was required to make a speaking 
order. 

20. In the present case, the com- 


munication of the State Government gave 
no reasons in support of the appellate order. 
The petitioner was merely communicated by 
the State Government that “there are no 
grounds to allow your appeal petition.” The 
communication does not disclose the points 
which were considered and the reasons for 
rejecting them. In our view, this is an un- 
satisfactory method of disposal of.a case in ex- 
ercise of quasi-judicial] power vested in the 
State Government. In the instant case, if the 
power which was exercised by the State 
Government, if not a judicial order, was un- 
doubtedly a quasi-judicial order. In such 
orders,. it is necessary to give sufficient 
reasons which disclosed proper appreciation 
of the problem to be solved and what was 
playing in the mind ofthe authority while 
exercising this power. i 


al. In such cases, we are of the 
view, that this Court would require satistac- 
tion to the effect that the decision was 
reached by such quasi-judicial authority 
after due consideration of the merits of the 
disputes uninfluenced by any extraneous con- 
sideration or expediency. The reasons as to 
why it is necessary are two-fold: Firstly, be- 
cause in a proceeding before the High 
Court the petitioner has to get the opportu- 
nity to demonstrate that the reasons which 
prevailed with the authority to reject her 
case were erroneous and secondly the cbli- 


gation to record reasons undoubtedly ope-' 


rates as a deterrent against possible arbi- 
trary action by the executive authority in- 
vested with quasi-judicial power. 


22, The fourth submission made by 
the petitioner is that the petitioner has 
very well made out a case covered by the 


proviso to Rule 66. According to the peti- 
tioner, the respondents have admitted that 
the petitioner was at all relevant period a 
“pardanasin lady”. Neither in Annexure ‘C’, 
the show cause notice issued under the 
rules, nor in Annexure ‘Æ dated 7-1-1974 
passed by the respondent No. 2, nor in the 
appellate order, there is any allegation to 
the effect that the act or omission com- 
plained of was instigated or connived at by 
the owner of the business and there is an 
admission that neither the owner 
‘business nor her agent nor her employee 
had been guilty of a similar act or omission 


of the. 
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within 12 months before the date on which 
the act or omission in question took place or 
that the petitioner had, or reasonably ought 
to have had knowledge that previous act or 
omission nor there is any material to attract 
the provisions of any of the clauses of pro- 
viso to Rule 66 (1) in the instant case. 
Under the circumstances, according to the 
petitioner, her case is fully covered by the 
proviso of Rule 66 and the licensing Autho- 
rity had no power vested in it to cancel 
or even suspend the licences. 


23. We have perused the entire re- 
cords and find that there is enough materials 
to show that the case is covered by proviso 
to Rule 66, in view of the absence of any 
allegation or material to show that the acts 
or omission contained in clauses (a) to (b) 
of proviso to Rule 66 of the Rules were 
present in the present case. But, however, 
that is our tentative view and it should not 
be taken as final by the authorities concerned. 
We are of the view of the expression “satis- 
faction of licensing authority” as contained 
in proviso to Rule 66 means such 
satisfaction of the authority. We do 
not’ feel that it is fit case in which 
we . should . substitute the satisfac- 
tion of “the licensing ‘authority’. We are 
however confident that the licensing autho- 
rity shall deal with the matter taking into 
consideration the allegations which were 
made by the petitioner and also consider the 
facts and circumstances of the case after 
giving the petitioner an opportunity of hear- 
ing or establishing her case to the satisfac- 
tion of the licensing authority that her case 
is covered by the proviso:to Rule 66. It may 
further be stated here that though we want- 
ed to know and be satisfied ` as to whether 
Alcoho] 90% I. P. (rectified spirit) is a drug 
or not, but excepting a bare and bald sub- 
mission coming from the learned Government 
Advocate that it is so, nothing could be 
pointed out from the said Act and the Rules 
from which we can definitely hold that it 
is a drug as contemplated under the Act 
or the Rules, 


24. Therefore, under the facts and 
circumstances of the case, we quash the im- 
pugned notice dated 16-12-1974 as per An- 
nexure ‘C’ and the order dated 7-1-1974 pass- 
ed by the respondent No. 2 cancelling the 
licences of the petitioner and also the appel- 
late order dated 21-7-1975 marked as An- 
nexure ‘G’ and remit the matter to the Drugs 
Controller, Assam to consider as to whether 
in the instant case any proceedings is re- 
quired to be taken against the petitioner 
under the provisions of the Act and the 
rules. If so, he should give reasonable op- 
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portunity to the petitioner as indicated 
above. He should consider as to whether 
the notice under Rule 66 should be issued 
in respect of form, No. 20 or 21 and should 


detail carefully as to the nature of the vio-. 


lation and the exact provisions of rules said 
to have been violated by the petitioner and 
thereafter give the petitioner an opportunity 
to satisfy the licensing authority that her 
case is covered’ by the proviso and then and 
then only take such action as he may deem 
fit and proper on the facts and circumstan- 
ces of the case. 


25. In the result, the petition is al- 
lowed, the rule is made absolute and the 
entire matter is remitted to the Drugs Con- 
troller, Assam Dispur for taking necessary 
action as it may deem fit and proper. In 
the facts and circumstances of the case, we 
feel that the parties should bear their own 
expenses. 

D. PATHAK, J: I agree. 

Order accordingly. 
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Quazi Talifiqur Rahman, Petitioner v. 
Sital Prasad Das and others, Opposite Parties. 

Civil -Revn. No. 50 of 1975, D/- 8-3- 
1976.° 

(A) Civil P. C. (1908), O. 21, R. 29 — 
Power under, to stay execution when to be 
exercised indicated. 

The power under R. 29 to stay execu- 
tion of a decree pending suit should be ex- 
ercised only in exceptional cases and that too 
when the interests of justice require, 

(Para 4) 

(B) Civil P. C. (1908), O. 21, R. 29 and 
O. 6, R. 4 — Suit for declaration that ex 
parte decree was nullity as it was obtained 
fraudulently by defendant —— No particulars 
of fraud specified — Execution of ex parte 
decree whether can be stayed. 

Where in the suit for declaration that 
the ex parte decree obtained by the defen- 
dant in the previous suit for ejectment of the 
plaintiff was a nullity as it was obtained by 
fraud the plaintiff made an application under 
O. 21, R 29 for stay of execution -of the 
ex parte decree, it was held that the execu- 
tion could not be stayed as no particulars 


~ (Against order passed by D. Saikia, Sadar 
Munsiff, Gauhati, in Tittle Suit No. 151 
of 1969, D/- 20-11-1974.) 
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of fraud were specified in the plaint the 
foundation for exercise of power under 
O. 21, R. 29 was absent inasmuch as in the 
absence of particulars the suit could not be 
regarded as one for declaration that the pre- 
vious decree was a nullity on ground of 
fraud. we (Para 4) 
(C) Civil P. C. (1908), O. 6, R. 4 
Suit for declaration that ex parte decree for 
ejectment of plaintiff was nullity as it was 
obtained fraudulently by defendant — Es- 
sentials to be stated in plaint indicated. 


In a suit by the plaintif for declaration 
that the ex parte decree for ejectment of 
the plaintif was a nullity as it was obtain- 
ed fraudulently by the defendant it is the 
duty òf the plaintiff under O.. 6, R. 4 to 
specify the particulars of fraud in the plaint 
and a vague and. general allegation that the 
defendant obtained the decree by practismg 
fraud on the Court is not enough i 

(Para 2) 

B. Sarma and D. K Sarma, for Peti- 
tioner; A. Kalita, S. N. Bhuyan and D. P. 
Chaliha, for Opposite Parties. 


ORDER:— This is an application under 
Article 227 of the Constitution read with Sec 
tion 115 of the Code of Civil Procedure, 
hereinafter to be referred to as “the Code”. 
The applicant invokes the power of the Court 
to quash an order dated 20-11-1974 passed 
by Shri D. Saikia, Sadar Munsiff, Gauhati in 
Title Suit No. 151 of 1969 whereby he 
directed that the execution of the decree in 
T. S. No. 46 of 1964 be stayed pending final 
disposal of the Title Suit No. 151 of 1969 
in exercise of his power under Order 21, 
Rule 29 of the Code. 


2. The requisite facts are that the 
present petitioneras Plaintiff filed a suit for 
ejectment against the predecessor of the op- 
posite parties, hereinafter to be referred to as 
“the predecessor”, In the said suit, the pre- 
decessor entered his appearance and contest- 
ed the suit by filing written statement wheres 
upon issues were: also framed. Thereafter, 
“the predecessor” defaulted in appearance in 
Court and in due course ‘an ex parte decree 
was passed against the predecessor and 
thereafter, the predecessor tried unsuccess- 
fully to revive the ex parte decree. Then the 
present petitioner put the decree into execu- 
tion against “the predecessor” and subse- 
quently on the death of “the predecessor” 
the opposite parties were impleaded as par- 
ties in the said Execution proceedings who 
contested the execution proceeding 
but were unsuccessful. The present 
Title Suit No. 151 of 1969 was filed by “the 
predecessor” and it is submitted at the -bar 
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that on 28-2-1970 the present Opposite par- 
ties were substituted in place of the original 
judgment-debtor, namely, “the predecessor”. 
The cause title of the present suit indicates 
that it is a suit for declaration that the decree 
obtained by the present petitioner in T. S. 
No. 46 of 1964 was a nullity as it was ob- 
tained by practising fraud ‘on the Court. It 


may be stated here that on perusal of the. 


plaint itself I did not find any material what- 
soever to show that any particulars of fraud 
in any form whatsoever were pleaded. therein. 
On perusal] of the plaint I find that 
in fact no allegation has been made out in 
the body of the plaint nor any allegations 
have been made therein so that I may treat 
the suit to be a suit for declaration that the 
decree may be declared null and void on the 
grounds of either fraud or collusion. In fact 
no allegation of fraud is there excepting a 
vague and general allegation that the present 
petitioner has obtained the decree fraudul- 
ently. In my opinion, in a suit of this nature 
it is the duty of plaintiff to specify the par- 
ticulars of fraud and collusion under O. 6 
Rule 4 of the Code. Thereafter, in the pre- 
sent suit the present opposite parties filed an 
application under Order 39 of the Code with 
a prayer to injunct the present petitioner 
from proceeding with the execution case be- 
ing Title Execution Case No. 25 of 1969. 
The learned Sadar Munsiff, Gauhati rejected 
the said application and that too rightly and 
thereafter an- appeal was preferred by the 


petitioner against the said order but the same 


was also dismissed. 


3. Thereafter, an application was 
made by the opposite parties purported to be 
an application under Order 21, Rule 29 of 
the Code praying for stay of the said Execu- 
tion Case No. 25 of 1969. The learned 
Munsiff allowed the prayer by the impugned 
order and hence this application. 


4. I have heard the learned counsel 
of the parties and perused the records. The 
sole, ground on which the leamed Sadar 
Munsiff has exercised his jurisdiction under 
the said order is that a suit has been filed 
[by the plaintiffs praying for a declaration that 
ithe decree was obtained by the petitioner 
fraudulently or collusively and according to 
(him this gives him jurisdiction to stay pro- 
‘ceedings in a regularly constituted Court of 
law without caring to note that the question 
of issuing an order to a party restraining bhim 
from proceeding with any other suit or pro- 
ceedings in a regularly constituted Court of 
law deserves great care and consideration 
and-such an order is not to be made unless 
absolutely essential for the ends of justice- 
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As I have already stated there was no aver- 
ment made, either expressly or by implica- 
tion, in the plaint making any specific case 
of fraud im obtaining the previous deeree and 
as such the basis of exercise of powers under 
Order 23 of the Code by the trial Court was 
absent or non-existent. The learned Sadar-! 
Munsiff did refer to in his order about the 
previous application under Order 39° of the 
Code made by the opposite ° parties and 
about its rejection. But did not consider at 
all the impact thereof. The learned Munsiff 
did not consider the relevant- factors which 
go to the root of the exercise of power under 
Order 21, Rule 29 of the Code. He did not 
consider the effect of a lawfully obtained 
subsisting decree. He has not as well con- 
sidered that only in exceptional cases the 
powers under Order 21, Rule 29 of the Code 
should be exercised and that too when the 
interest of Justice required. In the present 
case the foundation of the exercise of the 
powers by the Tria] Court is absent. That is 
to say, this isnot a suit alleging fraud or 
collusion to set aside the origina} decree or 
praying for a declaration that the decree is a 
nullity. Under the circumstances the Court 
had no jurisdiction fo stay the proceedings 
in Title Execution Case No. 25 of 1969. The 
question af multiplicity of litigation therefore 
does not arise at all Under the above cir- 
cumstances the question of infructuous re- 
sult of the suit also cannot arise. Ong is 
only to look at the plaint and reject the con- 
tention in view of the pleadings and the 
prayer made in the plaint. 


5. Under these circumstances, it 
must be held that the trial Court has acted 
in the exercise of its jurisdiction illegally 
and with material illegality in exercising 
power under Order 21, Rule 29 of the Code. 


G. Therefore, 1 set aside the im- 
pugned order dated 20-11-1974 in exercise 
of power under Section 115 of the Code. In 
view ‘of the submissions made at the bar that 
the opposite parties are poor “Washermen” 
I award no cost against them. Parties are to 
bear their own cost. 


Application allowed: 


1977. 
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Bhanuwar Lal Tatar, Appellant v. Ahmed 
Khan and another, Respondents. 

First Appeal No 47 of 1968, D/- 
1976°. 

(A) Civil P. C. (1908), Section 96 and 
O. 1, Rule 10 (8) — Suit on a promissory 
note by plaintif No. 2 for and on bebalf of 
himself and plaintif No. 1 describing himself 
as attorney of plaintif No. 1 — Maintainabi- 
lity — New plea of power of atterney in Ap- 
peal — Legality. 

Where plaintiff No. 1 himself has come 
and deposed that he gave necessary power 
to plaintiff No. 2 to file the suit on his be- 
half, there is no scope to contend that the 
plaintiff No. 2 filed the suit without the 
consent of plaintiff No. 1. In such case a 
power of attorney is not indispensable. When 
the plea for failure to producing any power 
of attorney executed by plaintiff No. 1 in 
favour of plaintiff No. 2 to enable the latter 
to file suit on behalf of plaintiff No. 1 was 
not taken by the defendant appellant in his 
written statement and no issue was struck on 
the point he is not legally entitled to take 
such a plea at the time of hearing appeal for 
the first time. (Paras 12, 18) 


(B) Assam Money Lenders Act (4 of 
1934), Sections 6, 11, 7D (as amended by Act 
18 cf 1969) — Suit for recovery of loan ad- 
‘vanced by a money lender — Failure to 
maintein accounts is no bar for institution of 
suit. 

Section 6 of the: Act simply provides for 
maintenance of: accounts by a money lender 
and supply of statement of such account to 
the borrower. If any money lender fails to 
comply with the provisions of Section 6 he 
is liable to penalty as provided in Section 11 
of the Act, but there is no bar for institution 
of any suit. The position however is different 
after enactment of a new Section 7-D which 
prohibits institution of suit by money lenders 
not holding a valid registration. This provi- 
sion could not have relevance having come 
into force after the institution of the suit in 
question. (Para 14) 


(C) Evidence Act (1872), Sections 67, 
47 — Execution of promissory note — Proof 
— Witness ignorant of English language de- 
posing that he has seen defendant signing the 
note written in English —- Competency to 
prove. 


*(From decision of B. R. Das Dist. J 
Nowgong, in Money Suit No. 4 of 1968 (4 of 
1966), D/- 81-5-1968). 
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Section 67 of the Act, provides tbat if 
a document is alleged to be signed or to have 
been written wholly or in part by any per- 
son, the signature or handwriting of so much 
of the document as is alleged to be in that 
person’s handwriting must be proved to be 
in his handwriting. Section 47 lays down the 
mode of proving such signature or handwrit- 
ing. However, these sections deal only with 
the admissibility of a variety of opinion evi- 
dence and mode of proof and not with the 
value of such evidence. The value of evidence 
is to be judged from attending facts and cir- 
cumstances. The fact that a particular per- 
son has written a particular writing can be 
proved by the direct evidence of those per- 
sons who have seen him making the writing 
on the particular document irrespective of 
whether or not they can read what was 
written. ATR 1963 Raj 84, AIR 1934 All 990 
Followed; AIR 1943 PC 88, AIR 1925 Cal 
452, AIR 1921 Ca] 71, Rel. on; AIR 1957 All 
119, Distinguished. (Paras 17, 27) 


Cases Referred: Chronological Paras 
AIR 1968 Raj 84 = 1962 Raj LW 687 19 
AIR 1957 All 119 f 25 
AIR 1943 PC 83 = ILR (1943) Kar PC 

69 23 
AIR 1954 All 990 = 4 All WR 676 20 


ATR 1925 Cal 452 = 82 Ind Cas 974 24 
AIR 1921 Cal 71 = 62 Ind Cas 647 94 

D. K. Sen, for Appellant; D. K. Sarma, 
for Respondents. 


JUDGMENT:— This is an appeal 
against the decision of the learned District 
Judge, Nowgong, dated 31-5-1968 passed in 
Money Suit No. 4 of 1968 by which he de- 
creed the plaintiffs’ suit on a promissory note 
for Rs 5,500/-. 


2. The plaintiffs are Afgan Nationals 
residing in Nowgong town and doing Money 
lending business. Their case was that the 
defendant ‘Bhanwarilal Tatar borrowed 
Rs. 5000/- from them on 9-3-1965 executing 
a promissory note in their favour, stipulating 
to repay the same on demand with interest 
at the rate of 6 pies per rupee, per month. 
As the defendant did not pay any money 
in spite of demand they filed the suit for a 
decree of Rs. 5,500/- including interest at 
the rate of Rs. 10/- per hundred, per year. 

3. It may be mentioned here that 
the plaintiff No. 2 Phata Khan instituted the 
suit for and on behalf of himself and plaintiff 
No. 1 Ahmed Khan describing himself as an 
Attorney of plaintiff No. 1. 

4, The defendant filed a written 
statement contesting the plaintiff's claim. He 
alleged that there is no cause of action for 
the suit and that the suit is not maintainable 
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under the Assam Money Lenders Act. The 
defendant denied that he had executed any 
promissory note in favour of the plaintiffs or 
that he had borrowed any money from them. 
According to him the alleged promissory note 
is a forged one. 

5. Upon the pleadings the following 
issues were framed: 

(i) Whether the suit is maintainable 
under the Assam Money Lenders Act ; 

(ii) Whether the alleged hand-note was 
executed by Bhanwarilal Tatar, as alleged in 
the plaint? 

(iii) Whether the present defendant is in 
any way liable? 

(iv) To what releief, if any, is the plaintiff 
entitled? 

6. The plaintiffs. examined only one 
witness, namely, the plaintiff No. 1 Ahmed 
Khan and the defendant also examined only 
himself, 

T. On a consideration of their evi- 
dence the learned District Judge answered 
all the issues in favour of the plaintiffs and 
accordingly he decreed the suit. Hence the 
defendant has preferred this appeal. 

8. Mr. D. K. Sen, the learned coun- 
sel for the appellant challenged the decree 
of the learnea District Judge on three grounds 
which are as below:— Š 

G) that the plaintiff No. 2 had no leg 
authority to institute the suit for and on bè- 
half of plaintiff No. 1 and as such the learn- 
ed District Judge should have held that the 
suit is not maintainable under Rule 10 (3) ot 
Order 1 of the C. P. C. 

(ii) that the learned District Judge erred 
in law in holding that the suit is not barred 
under Section 6 of the Assam Money Len- 
ders Act. 

(iii) that the District Judge erred in law 
in holding that the defendant executed the 
handnote Ext 1 which is in English, on the 
basis of the evidence of P. W. 1 who is igno- 
rant of the English language. 

9. Mr. J. N. Sarma, the learned 
counsel appearing for the respondents resist- 
ed al] the three contentions of the appellant. 

10. I now propose to examine the 
merits of the above contentions of the ap- 
pellant ‘in the light of the arguments ad- 
vanced before me by the learned counsel for 
the respective parties. 

il. So far as the first contention is 
concerned Mr. Sen submitted that the plain- 
tif failed to produce any power of attorney 
executed by plaintiff No. 1 in favour of plain- 
tif No. 2 to enable the latter to file the suit 
on behalf of the plaintiff No. 1. He further 
submitted that one of the joint promissees 
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alone is not competent to file the suit. That 
being the position, according to him, the suit 
nau have been dismissed as not maintain- 
able. 

12. The appellant did not take this 
plea in his written statement and consequent- 
ly no issue was struck on the point. The ap- 
pellant is, therefore, not legally entitled 
to take such a plea at the time of hearing, 
for the first time. Be that as it may, the 
plaintif No 2 stated in the plaint that he 
was the constituted attorney of plaintiff No. L 
The plaintif No. 1 Ahmed Khan himself 
deposed in the suit and said that, by a power 
of Attorney, he conferred necessary powers 
on the plaintiff No. 2 No doubt, this power 
of attorney has not been produced in Court. 
When no such plea was taken by the defen- 
dant appellant in his written statement and 
there was no issue on the point, the plain- 
tiffs were not supposed to come prepared to 
meet such a challenge at the time of hearing. 


18. Even if no power of attorney 
was executed by the plaintiff No. 1 in favour 
of plaintiff No. 2, that would not go to make 
the suit not maintainable. Sub-rule (3) of 
Rule 10 of Order 1 of the C P. C. simply 
provides that no person shall be. added as-a 
plaintif suing without a next friend or as the 
next friend of a plaintiff under any disability 
without his consent. The learned counse] for 
the appellant could not produce any law be- 
fore me to show that in such a case a power 
of attorney is indispensable. When the plain- 
tiff’ No. 1 himself has come and deposed that 
he gave necessary power to plaintiff No. 2 to 
file the suit on his behalf, there is no scope 
to contend that the plaintiff No. 2 filed the 
suit without the consent of plaintiff No. 1. 


14. The second contention of the 
appellant also has got no force at all. Sec- 
tion 6 of the Assam- Money Lenders Act sim- 
ply provides for maintenance of accounts by 
a Money Lender and supply of statement of 
such account to the borrower. If any money 
lender fails to comply with the provisions 
of Section 6 he is liable to penalty, as pro- 
vided in Section 11 of the Act. There is no 
bar for institution of any suit in case any 
money lender fails to maintain such accounts. 
It was only in 1969, by amendment of the 
Act (vide Assam Act XVIII of 1969) the 
Legislature enacted a new section, namely, 
Section 7-D which provides that no suit for 
the recovery of a loan advanced by a money 
lender shall proceed in a Civil] Court until 
the Court is satisfied that he holds a valid 
registration certificate or that he is not re- 
quired to have a registration certificate by 
reason of the fact that he does not carry on 
the business of ‘money lending. Such provisies 
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was not there in 1968 when the suit was in- 
stituted. Be that as it may, it is not the case 
of the appellant that the suit is bad for want 
of registration. 


15. The next and the most important 
point which arises for consideration is whe- 
ther the execution of the promissory note has 
been proved by the plaintiffs. 


16. Mr. D. K Sen, the learned coun- 
sel for the appellant submits that though 
P. W. 1 Ahmed Khan (plaintif No. 1) in his 
evidence stated that the defendant executed 
the promissory note Ext. 1 and put his signa- 
ture Ext. 1 (1) in his presence, he admitted 
in cross-examination that he does not know 
how to write English and that he would not 
be able to read all the contents of the docu- 
ment Ext. 1. Thus it is clear, according to 
Mr. Sen that P. W 1 is ignorant of the En. 
glish language and so he is incompetent to 
prove the promissory note Ext. 1 which is 
written and signed in English. 


17. Section 67 of the Indian Evi- 
dence Act provides that if a document is 
alleged to be signed or to have been written 
wholly or in part by any person, the signa- 
ture or handwriting of so much of the docu- 
ment as is alleged to be in that person’s 
handwriting must be proved to be in his 
handwriting. Section 47 of the Evidence Act 
lays down the mode of proving such signa- 
ture or handwriting. It provides that when 
the Court has to form an opinion as to the 
person by whom any document was written 
or signed, the opinion of any person ac- 
quainted with the handwriting of the person 
by whom it is supposed to be written or sign- 
ad, that it was or was not written or signed 
by that person, is a relevant fact. The ex- 
planation to this section clarifies as to who 
xan be said to be acquainted with the hand- 
writing or signature of another person. Ac- 
wording to this explanation a person may be 
icquainted with the handwriting of a person 
n three ways: (i) when he has seen a person 
writing; (ii) when he has received documents. 
jurporting to be written by the person in 
inswer to documents written by himself; (iii) 
when in the ordinary course of business docu- 
nents purporting to be written by that person 
rave been habitually submitted to him. 


18. It is seen from the provisions of 
Section 47 that if a person has seen another 
gerson signing or writing a document he can 
be said to be acquainted with his handwrit- 
ng and so he is competent to prove that it 
s in the handwriting and/or signature of that 
person. There is nothing in the section to 
indicate that to be acquainted with the hand- 
writing or signature of a person, the person 
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in whose presence the signature or writing 
was made must be able to read such signature 
or writing. 

19. © The question as to whether a 
person ignorant of the language in which a 
document is written can prove the same te 
be in the handwriting or signature of a parti- 
cular person, if he saw such person writing 
or signing the document, came up for consi- 
deration before the Rajasthan High Court in 
Bheek Chand v. Parbhuji, AIR 1968 Raj 84, 
where it was held as below:— 

“Section 67 of the Evidence Act does 
not lay down any particular kind of proof fer 
proving that a particular writing or signature 
is in the hand of a particular person. The 
fact that a particular person has written a 
particular writing can be proved by the direct 
evidence of those persons who have seen him 
making the writing on the particular docu- 
ment irrespective of whether or not they can 
read what was written. A document can be 
executed not only by affixing one’s signature, 
but also by making a mark on it. When a 
document bearing a thumb mark of a person 
is proved it is not necessary that the person 
proving the affixdtion of the thumb mark 
should be able to identify the thumb mark. 
All that is required is that he should be able 
to identify the document on which he states 
that the thumb mark was affixed.” 

20. A similar view was taken in Ram 
Chandra v. Jaithmal, AIR 1984 All 990. I 
respectfully agree with the view taken in 
these decisions. 


21. The question, therefore, is whe- 
ther P. W. 1 can be said to be in a position 
to identify the document Ext, 1., to be able 
to prove the same to be in the handwriting 
and/or signature of the defendant. 


22. It is the evidence of P W. 1 that 
the defendant borrowed money from him and 
plaintiff No. 2 by executing the promissory 
note Ext. 1 in his presence. He also stated 
that defendant put the signature Ext. 1 (1) 
in the said document in his .presence. Evi- 
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dently this document was in their possession 


since execution and it was filed in the court 
from their possession. There can, therefore, 
be no reason as to why P. W. 1 would not 
be able to identify the document Ext. 1 and 
to say that it was written and signed in his 
presence by the defendant. The position 
however might have been otherwise if the 
document, after execution, remained, in pos- 
session of some other person. 


23. Then again it may be mentioned 
here that the promissory note Ext. 1 was 
marked as Ext. without any objection from 
the defendant, . As observed by the Privy 
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Council in Gopal Das v. Thakurji AIR 1943 
P. C. 83: 


“Where the objection to be taken is not 
that the document is io itself inadmissible 
but that the mode of proof put forward is 
irregular and insufficient it is es-, 
sential that the objection should be taken 
at the trial before the document is marked as 
an exhibit and admitted to the record. A 
party cannot lie by until the case comes þe- 
fore a Court of appeal and then complaia 
for the first time of' the mode of proof.” 


24. A similar view was taken by the 
Calcutta High Court in Rajeswari Dasi v. 
Pulin Behary Mittra, 62 Ind Cas 647 = (AIR 
1921 Cal 71) and Abdul Samad v. Gunendra 
Krishna Roy, AIR '1925 Cal 452. It was held 
in the latter case that when rent receipts 
were admitted in evidence without objection 
in the Court of the first instance, no objection 
can be taken afterwards that they were not 
properly proved. 

25 Mr D. K. Sen, the learned coun- 
sel for the appellant relied on the decision in 
Bhagawan Din. v. Gauri Shankar, AIR 1957 
All 119 where it was held: 

“Where in a suit on the basis of a pro- 
note the defendant denies the execution of 
the pronote the onus of proving that the 
document had been duly executed by the de- 
fendant evidently lies upon the plaintif and 
the plaintif ought to lead satisfactory evi- 
dence to prove that the signatures were made 
by the defendant.” 

26. This was also a suit on a pro- 
note where no other evidence was led ex- 
cept that of the plaintif and the defendant, 
The conclusion arrived at by the learned 
Judge that the defendant executed the pro- 
note was based entirely on his comparison of 
the disputed signatures with some admitted 
signatures of the defendant. There is noth- 
ing in the judgment to show what was the 
nature of the evidence given by the plaintiff 
himself in that case whether or not he said 
that the defendant executed the pronote in 
his presence. The decision, therefore, has 
got no bearing on the present case. 


27. In the instant case the evidence 
of P. W 1 satisfies, in my opinion, the tech- 
nical requirements of proof, as laid down in 
Sections 47 and 67 of the Evidence Act. How- 
ever, these sections deal only with the ad- 
missibility of a variety of opinion evidence 
and mode of proof and not with the value of 
such evidence. The value of the evidence is 





to be judged from the attending facts and 
circumstances. 
28. In his evidence the defendant 


stated that he does not know how to read 
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and write English and that he did not execute 
the pronote Ext. 1 which is written and sign- 
ed in English. In his written statement he 
did not state that he is ignorant of the En- 
glish language. In cross-examination he ad- 
mitted that he did not care to see the pronote 
before filing the written statement. This is a 
circumstance which goes against him. 


29, In a civil suit the plaintiff is not 
required to prove his case beyond reasonable 
doubt, as in a criminal case. A suit can be 
decreed merely on preponderance of pro- 
bability. As already pointed out, the plain- 
tiff has made out a prima facie case by his 
evidence that the defendant executed the 
pronote in his presence. The defendant how- 
ever did not adduce any evidence to rebut 
the same. He stated in ‘his evidence that they 
maintain accounts of their business and that 
when money is taken from somebody for 
their business it is entered in their accounts. 
He further stated that even when he borrows 
money for his personal use, it is. noted in 
their business accounts. If that is so, the 
production of those accounts by him would 
have thrown sufficient light on the disputed 
transaction, The learned judge has drawn 
adverse presumption against the defendant 
for non-production of such accounts and, I 
think rightly. 


30. The defendant stated in his evi- 
dence that he is not known to the plaintiffs 
at all. The learned District Judge has ob- 
served that it is not believable that the plain- 
tif who is a Kabuli would come to file a false 
suit against the defendant who is not known 
to him and evidently who bears no grudge 
against him, by fabricating a promissory note. 
Having regard to the common course of 
human conduct such a presumption cannot 
be said to be unreasonable 


31. Considering all the facts and cir- 
cumstances of the case and upon the evi- 
dence on record, as discussed above, I find 
that the learned District Judge was perfectly 
justified in decreeing the plaintifs suit. The 
decree appealed against is accordingly affirm- 
ed and the appeal is dismissed with costs. 


Appeal dismissed. 
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AIR 1977 GAUHATI 31 
FULL BENCH 
M. SADANANDASWAMY, BAHARUL 
ISLAM AND D. PATHAK, JJ: . 
Mrs. Hira Devi, ete. Appellants v. Smt. 
3haba Kanti Das and others, etc. Respon- 
lents. ; 
M. A. (F) Nos. 23, 24 and 28 of 1967 
Analogous to M. A. (F) Nos, 2, 8, 6 of 1968, 
3/- 3-11-1976°. ‘ 
(A) Motor Vehicles Act (1939), Sec 
ion 110-B — Rash and negligent driving — 
When drivers of both vehicles could be said 
o be rash and negligent. 


A transport bus and a car travelling: in 
pposite direction collided and the impact 
vas with such force that the front portion of 
he car along with its engine went violently 
nto the front portion of the bus and the car 
vas pushed back to a distance of 3 or 4 nals 
lue to impact. The wheels of the bus skid- 
led to 16 feet. The road was dusty. The evi- 
lence was that just before the accident a 
liesel truck was running ahead of the car 
nd passed the bus and at the time of ac- 
ident near about the place of collision the 
ir was covered with thick dust due to the 
vassing of the truck, and that the visibility 
vas poor, that the car did not blow the horn 
nd the bus did not keep head lights at the 
ime of occurrence or immediately before it. 


Held: Since the visibility was very poor, 
: was the duty of the driver of the bus to 
‘top the bus and wait for the air to clear. It 
ras also the duty of the driver of the car to 
top the car and proceed after the air got 
leared. It is in the evidence that the head 
ghts of the bus also were not turned on 
fence the Tribunal was justified in coming 
» the conclusion that the driver of the bus 
3 well as the driver of the car drove their 
‘spective vehicles rashly and negligently and 
rought about the accident. (Para 14) 


(B) Motor Vehicles Act (1939), Sec- 
on 110-B — Award of compensation — Ad- 
antages which accrued to claimants by 
eath of deceased on whom they were de- 
ending had to be taken into account. 

(Para 15) 

(C) Motor Vehicles Act (1939), Sec- 
on 110-D — Award of compensation — As 
matter of practice High Court, in appeal, 


ill not interfere with award of Tribunal, . 


aless the amount is found to be either too 
igh or too low. (Para 16) 


Against order of S. K. Gohain, Member, 
. A. C. T. Nowgong, D/- 6-6-1967). 
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(D) Motor Vehicles Act (1939), Sec 
tion 110-CC -— Interest —~ Claimants entitled 
to interest at 6% per annum on amount of 
compensation from date of application. AIR 
1974 Gau 31, Foll. _ (Para 18) 


(E) Motor Vehicles Act (1989), Sec- 
tions 96 (1) and 95 (1) (b) — Interpretation 


of — Gratuitous passenger — Policy refer- 
red to “death or bodily injury of any per- 
son” — If and when insurer liable to pay 
damages. : 


_ It is not obligatory on the part of the 
insurer to issue a policy under Section 95 (1) 
(b) to cover the case of death or injury to a 
gratuitous passenger, that is, a passenger who 
has not paid any hire as a consideration for 
travelling in the vehicle, as laid down in un- 
reported decision in M. A. (F) No. 41 of 1969 
decided on 21-2-1974 (Gan). The same 
view, namely, that the Insurance Company 
was not liable to pay compensation to a third 
party in terms of.Section 96 (1) as the liabi 
lity is not required to be covered by Sec- 
tion 95, was expressed in Assam ‘Corporation 


v. Biru Ram (AIR 1975 Gau 3). But if the ` 


policy referred to the “death or bodily injury 
to any‘ person” (as in the instant case) the 
insurer was liable to pay the damages in res- 
pect of a gratuitous passenger also, as the 
term “any person” would not exclude a 
gratuitous passenger travelling in the vehicle. 
In both the above cases, the question, whe- 
ther apart from the provisions of the Motor 
Vehicles Act, a gratuitous passenger in pri 
vate was entitled to claim damages in respect 
of bodily injury or death as against the owner 
of the vehicle in the case of a private vehicle 
had not been considered. No conflict be- 
tween AIR 1975 Gau 3 and M, A. (F) No. 41 
of 1969 D/- 21-2-1974 (Gau). ; 
(Paras 19, 20) 
In order to fix liability on the insurer, 
the liability must first be established against 
the owner of the car. It is only in that case 
that the liability of the insurer would arise. 
(Para 20) 


The question whether a passenger 
travelling in a private car neither for hire nor 
reward can claim damages in respect of in- 
vehicle belonging to the owner and: whether 
in the case-of death of such a person his legal 
representatives can claim damages against 
the owner of the car depends upon the facts 
and circumstances of each case. That ques- 
tion has to be considered in the first 
stance apart from the provisions of the Motor 
Vehicles Act. It is only if the court comes to 


the conclusion that such-a passenger can claim 


damages against the owner of the vehicle, 
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jury caused to him while travelling in the - 


in- . 
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depending on the circumstances under which 
he came to travel in the vehicle, that the pro- 
visions of the policy as in the instant case 
{insurer undertaking to indemnify insured 
against al] sums which insured shall become 
liable in respect of death or bodily injury to 
any person with the exception _ mentioned 
therein in respect of an employee of the in- 
sured) render the insurer liable for damages. 
The next question’ to be considered in a case 
where such a passenger can claim damages 
against the owner of the car under the terms 
of the policy is whether the damages can be 
recovered in a proceeding under Ch. IV of 
the Motor Vehicles Act or in an independent 
suit. (Para 21) 

Held on facts and circumstances of the 
case that the claimants had not established 
by satisfactory evidence liability of owner of 
private car to pay damages in respect of 
death of gratuitous passengers and therefore 
the question of liability of insurer to in- 
demnify owner did not arise. (Para 23) 


(F) Motor Vehicles Act (1939), Sec 
tion 110-B — Composite negligence —~ 
Damages — Apportionment of — Permissibi- 
lity. 

Where a person is injured without any 
negligence on his part but as a result of the 
combined negligence of two other persons 
(drivers of the Vehicles involved in collision), 
it’ is not a case of contributory negligence 
but a case of “injury by composite negli- 
gence”. 1968 Acc CJ 1 (Madh Pra), Followed. 


Where a State Transport bus and a car 
travelling in opposite direction collided and 
a person in the car died and some others in 
the car were injured and the drivers of both 


the vehicles were found to be rash and 
negligent. 
Held that it was a case of joint tort- 


feasors, that the claimants were entitled to a 
decree for compensation against both the 
joint tort-feasors and that, as the liability of 
the owner of the car was not established, the 
claimants were entitled to recover the entire 
amount of the claim from the owner of the 


bus. (Para 24) 
(G) Evidence Act (1872), Section 3 — 
Appreciation of evidence — Snapshots taken 


at time of accident of the involved vehicles- 
— Photographer examined — Negatives not 
produced — Person who developed them not 


examined — Reliance cannot be placed on 
photographs. (Motor Vehicler Act (1939), 
Section 110-B). : (Para 7) 


(H) Evidence Act (1872), Section 3 -— 

Appreciation of evidence — Oral evidence 
as to motor accident —- (Motor Vehicles Act 
(1939), Section 110-B). 


A.L. R. 


Where a witness claiming to be passen- 
ger on the bus at the time of accident stated 
that he had written a complaint in the com- 
plaint book alleged to have been kept in the 
bus and two other witnesses claimed to be 
signatories to that complaint but the com- 
plaint book was not referred in evidence in 
criminal case against bus driver and it was 
not shown to the Investigating officer and 
was not seized by the Police. 

Held that the claims Tribunal was jus- 
tified in not relying on their evidence. 

ee (Para 8) 

(I) Evidence Act (1872), Section 114 
~- Collision between bus and car — Car 
driver died in accident — Owner of bus 
contending that it was rash and negligent 
driving of car driver that caused accident — 
Non-examination of driver of bus — No ex- 
planation offered -— Adverse inference to be 
drawn against bus owner. (Motor Vehicles 
Act (1939), Section 110-B). (Para 14) 
Cases _ Refedred: Chronological Paras 
AIR 1976 SC 287 = (1976) 2 SCR 266 28 
AIR 1975 Gau 3 = 1974 Acc CJ 381 l, 


: 19, 20 

AIR 1974 Gau 31 18 
(1974) M. A. (F) No. 41 of 1969, D/- 21-2- 
1974 (Gau) 1, 20 
1968 Acc CJ 1 = 1967 MPLJ 972 24 


SADANANDASWAMY, J:— These ap- 
peals arise out of the awards passed by the 
Motor Accident Claims Tribunal, Nowgong in 
several Claim Cases which were disposed of 
by a common judgment dated 6-6-1967. These 
appeals are referred to this Bench since the 
Division Bench which heard these appeals in 
the first instance was of the: view that there 
is a difference of opinion expressed in M/s. 
Assam Corporation v. Binu Ram (AIR 
1975 Gau 8) and Asha Rani’ Ghose v. 
Common Wealth Assurance Company Ltd., 
an unreported decision of this Court in M. A. 


(F) No. 41 of 1969, disposed of on 21-2-1974 


(Gau), the former decision taking the view that 
an award can be passed against the insurer in 
respect of liability arising out of injury caused 
in an accident to a gratuitous passenger, 
whereas the latter decision took a contrary 
view. ; f 


2. As a consequence of an accident 
which took place at about 12.30 P. M. on 
11-1-1963 in which the bus bearing No. ASX 
1092 belonging to the State of Assam and a 
private Ambassador Cad bearing No. ASR 
1053 met with a direct collision. Bihuram Das 
and his minor son Karuna Kumar Das died 
and Robin Das, the younger brother of 
Bihuram Das, was seriously injured. Al] the 
three were travelling in the car. The driver 
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£ the car also died on the spot. The bus was 
ravelling towards the east, from Jorhat to- 
vards Sibsarar. The car was travelling in 
he opposite direction. The accident took 
lace at a distance of one and a half miles 
rom the Teok Bus Stand and the impact was 
vith such force that the front portion of the 
rar along with its engine went violently into 
he front portion of the bus. Due to the im- 
yact the car was pushed back to a certain 
listance. Both the vehicles were found 
elescoped into each other. The place where 
he two vehicles were found was towards the 
northern edge of the tarred road. The tarred 
‘oad is of the width of about 12 feet with 
the kutcha portion of about 11 feet on each 
side. Bihuram was pulled out from inside 
he car and expired immediately thereafter. 
Karuna Kumar Das and Robin Das were re- 
moved to the hospital. Karuna Kumar Das 
expired in the hospital at Barbari, Dibru- 
garh, Robin Das underwent medical treat- 
ment in the hospital for his broken right 
femur (thigh bone), his broken right arm and 
for other injuries suffered by him in the ac- 
cident, 


8. The widow of Bihuram Das, 
namely, Smt. Bhaba Kanti Das filed Claim 
Case No. 8 of 1963 of Gauhati which was 
later renumbered as Claim Case No. 11 of 
1965 of Nowgong, on her own behalf and on 
behalf of the surviving minor children of 
Bihuram Das claiming Rs. 1,74,000/- towards 
the death of her husband and Rs. 20,000/- 
towards the death of her son Karuna Kumar 
Das, thus claiming Rs. 1,94,000/- in al] against 
the State of Assam, the owner of the bus 
Smt. Hira Devi, the owner of the car and 
the Commonwealth Assurance Company 
with which the car was insured. The minor 
daughters of Bihuram Das attained majority 
during the pendency of these appeals and 
they have entered appearance on their own 
behalf. Robin Das presented the claim peti- 
tion through his father as his guardian since 
he was a minor on the date of the accident. 
His application was registered as Claim Case 
No. 4 of 1968 of Gauhati which was later re- 
numbered as Claim Case No. 10 of 1965 of 
Nowgong. He claimed Rs. 45,000/- as com- 
pensation for damages suffered by him in 
consequence of the accident. During the 
pendency of the Claim Case he attained 
majority and was brought on record. The 
Claim Cases were filed at Gauhati before the 
then existing Tribunal at Gauhati and when 
they were later transferred to the Tribunal 
at Nowgong, on the order of the Govern- 
ment, they were given separate numbers at 
Nowgong, . 
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4. All the opponents contested the 
claims. On the suggestion of the learned 
counsel for the parties, both the cases were 
dealt with together by the Tribunal. Common 
evidence was recorded and a common judg- 
ment was rendered on the basis of which the 
awards were passed. The Tribunal held that 
both the driver of the bus as well as the 
driver of the car were negligent and that the 
accident was due to rash and negligent driv- 
ing on the part of both of them. It awarded 
Rs. 33,000/- as compensation to the widow 
Smt. Bhaba Kanti Das and the children of 
Bihuram Das towards the pecuniary loss oc- 
casioned by hiş death and another sum of 
Rs. 10,000/- towards the mental suffering, 
loss of companionship etc, It further awarded 
a sum of Rs. 12,000/- as compensation to the 
widow towards the loss occasioned by the 
death of her son. It apportioned the liability 
and directed the State of Assam to pay 
Rupees 40,000/- and the owner of the car to 
pay Rs. 15,000/-. 

5. The Tribunal awarded a compen- 
sation of Rs. 15,000/- to Robin Das and ap- 
portioned the liability directing the State of 
Assam to pay Rs. 8,000/- and the owner of 
the car to pay the balance of Rs. 7000/-. The 
Tribunal held that the insurer was not liable. 


6. The claimants have presented the 
appeals M. A. (F) No. 6 of 1968 and M. A. 
(F) No. 28 of- 1967 claiming enhanced com- 
pensation and also contending that the in- 
surer also should be made liable under the 
Motor Vehicles Act to pay compensation. M. 
A. (F) Nos. 2 and 3 of 1968 are the appeals 
presented by the State of Assam, urging that 
the accident was the result of rash and negli- 
gent driving on the part of the driver of the 
car alone and that the State of Assam is not 
liable to pay any part of the compensation. 
It is also urged by the State of Assam that 
in any case, the insurer also should have been 
made liable. M. A. (F) Nos. 28 of 1967 and 
24 of 1967 are the appeals presented by the 
owner of the car. Her contention is that the 
accident was due to the rash and negligent 
driving on the part of the driver of the bus 
alone and that she is not liable. It is also 
contended: by her that in any case the insurer 
should have been made liable under the 
terms of the policy. 


T. The first question to be consider- 
ed is whether the Tribunal was justified in 
coming to the conclusion that the acei- 
dent was the result of rash and negligent 
driving on the part of the driver of the bus 
as well as the driver of the car. It is in evi- 
dence that Bihuram Das and his son were 
in the front seat of the car by the side of the 
driver and Robin Das along with a maid 
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servant and one Bulu Das were in the back 
seat when it collided with the bus, Snap- 
shots were taken of the vehicles on the date 
of the accident by Mir Hussain, an em- 
ployee of the State Transport Department 
who was examined as a witness. The photo- 
graphs were exhibited and marked as Exts. 
A and B. They show that the vehicles tele- 
scoped into each other face to face and were 
standing after the collision on the northern 
portion of the road, the road running east to 
west with the bus facing east and the car fac- 
ing west. As the negatives of Exts. A and 
B were not produced and the person who 
developed the negatives was not examined, 
the Tribunal] rightly refused to rely on those 
documents. The sketch Ext. 2 and the in- 
dex Ext. 8 perpared by the Investigating 
Police Officer, Sri Debendra Narayan Deka, 
examined as witness No. 4 for the claimants 
show that the two vehicles stood facing each 
other after the collision at the northern side 
of the road, the bus facing east and the car 
facing west. These documents also show 
that the tarred portion of the road measures 
about 12 feet in width and a portion of it was 
left on the right side of the bus besides the 
kutcha portion of the road measuring eleven 
feet, 


8. The Tribunal discarded the evi- 
dence of the witnesses Balin Chandra Barua, 
Tileswar Dutta and Moheswar Bhattacharjee 
examined on behalf of the State. These 
three persons claimed to have been among 
the passengers of the bus at the time of the 
accident. Ext. C (1) purports to be a com- 
plaint written by Balin Chandra Barua in the 
complaint book Ext. C which is alleged ta 
have been kept in the bus. The other two 
witnesses claim to be signatories to Ext. C 
(1). But the complaint book had not been 
referred to in the evidence in the Criminal 
Court when the driver of the bus was being 
prosecuted. It was neither shown to the Yr- 
vestigating Officer nor seized by the police. 
Since the complaint book had not seen the 
light of day till it was first produced before 
the Tribunal, the Tribunal was justified in 
not relying on the evidence of these three 
witnesses. The Tribunal relied on the evi- 
dence of the claimants’ witnesses and Sri 
Gopal Chandra Saikia, the Motor Vehicle 
Expert, as well as the Investigating Officer 
besides the sketch map Ext. 2 and index 
Ext, 8 and came to the conclusion that the 
bus was running on its left aside and the car 
was running on its wrong side i. e, to its 
right at the moment of the collision. It also 
relied on the evidence of Aftabuddin Ahmed, 
a school boy, a witness for the claimants, as 
well as on the evidence of Robin Das and 
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came to the conclusion that the drivers of 
both the vehicles were rash and negligent and 
thereby were responsible for the accident 
which took place. 


_ 9% Aftabuddin Ahmed has stated in 
his evidence that the accident took place at 
a little distance from his house, that he was 
returning home from the side of Sibsagar to- 
wards Jorhat by the left side of the Assam 
Trunk Road, that he saw a State Transport 
bus proceeding along the road from the side 
of Teok at a fairly high speed, that a diesel 
truck came from behind the witness and that 
he saw both the State Transport bus and the 
diesel truck cross each other, that imme- 
diately thereafter a car was coming along 
from behind and both the bus and the car 
came in headlong collision, that the car was 
pushed back to a distance of three to four 
nals by the bus and then both the vehicles 
stood after impact partly over the pitched 
portion and partly on the kutcha portion of 
the road i. e, on the northern side of the 
road. According to his evidence, on seeing 
the accident he ran up closer and cried ont 
and opened the front door of the car and 
pulled out the driver of the car. The driver 
was then crying, Next he brought out Bihu- 
ram Das who breathed his last while within 
the arms of the witness. There were six oc- 
cupants in the car including the driver, He 
saw some injuries on the driver. He also saw 
a little boy inside the car who had sustained 
injuries on his person. He pulled out that 
boy also. Another occupant of the car had 
his tooth broken, one gir) and yet another 
person who were inside the car also had re- 
ceived injuries. The witness. and others ren- 
dered some first aid to the injured. In cross- 
examination he stated that the car was behind 
the diesel truck by about thirty feet. It was 
further elicited in cross-examination that the 
road was dusty, the car did not blow the 
horn and as the truck went past the State 
Transport bus there was heavy dust so much 
so that visibility through the dust was not 
possible. Jt is further elicited that the car 
was going along the road on its left side. In 
cross-examination a suggestion was made to 
him that the car was trying to overtake the 
diesel truck. That suggestion was denied. In 
answer to another question the witness said. 
that he could not say in which side of the 
road the State Transport bus was running. 


10. Robin Das was another occupant 
of the car. He is the younger brother of the 
deceased Bihuram Das. He has stated in his 
evidence that he lost consciousness immediate- 
ly after the accident and regained it four 
days later and that he was in the hospital for 
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ix and half montbs, being treated for his 
yroken thigh and fracture of his hands. He 
iso suffered injuries to his teeth. He further 
tated that due to the injuries he sustained 
n the accident, there is a permanent dis- 
ibility and he has lost full freedom of his 
aands. According to his evidence, while the 
rar was proceeding and was nearing Teok 
hey saw a diesel truck running ahead of the 
sar towards Jorhat. As the road was dusty, 
the diesel truck was throwing a lot of dust 
into the air and at a certain stage the air got 
very thick with dust and on that account the 
car slowed down ‘its speed and then the State 
Transport bus running from the opposite 
direction dashed against the car with great 
force- and at that moment he lost conscious- 
ness and did not know what happened later. 
In the cross-examination of this witness it is 
elicited that due to the running of the diesel 
truck in front of the car, the air was dusty 
and that was so from a distance of two or 
three furlongs before the accident took place. 
It is also elicited that the driver of the car did 
not blow the horn. A suggestion was made 
to this witness that the car wanted to over- 
take the diesel truck. This suggestion was 
denied by the witness. It was further elicited 
that after the car had slowed down, since 
there was no visibility on account of the dust 
in the air, the occupants of the car lost sight 
of the diesel truck and the collision took 
place. He states that he is unable to state 
how the collision occurred. 


1L Bulu Das who was-also travelling 
inthe car has been examined asa witness on 
behalf of the owner of the car. According to 
his- evidence, when the car was nearing Teok 
bus station a diesel truck was proceeding 
down ahead of them, that the truck threw 
a lot of dust into the air and the atmosphere 
at the place got al] dusty and misty and dif- 
ficult to be seen through and their car was 
proceeding slowly when the collision took 
place and the bus pushed back the car after 
the collision. Both his legs were fractured. 
He lost consciousness and recovered it the 
same night while he was in the Jorhat Civil 
Hospital. According to the evidence of this 
witness the diesel truck overtook the car at 
a distance of about half a mile from the place 
of the accident. He also denied the sugges- 
tion in cross-examination that the car tried 
to overtake the truck. It was elicited from this 
witness that near about the place where the 
collision occurred the atmosphere was all 
milky or cloudy with dust and there was al- 
most no visibility due to the dust. The wit- 
ness also stated that he knows driving and 
also possesses a driving licence. It was eli- 
cited on behalf of the claimants in cross-exa- 
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mination that when visibility becomes diffi- 
cult the red lights are to be kept on and the 
head lights should also be kept on, and that 
he did not see the head lights of the State 
Transport bus to have been kept on at the 
time of the occurrence or immediately before 
it. 

12. Gopa] Chandra Saikia, witness 
No. 2 examined on behalf of the claimants, 
was the Motor Vehicle expert appointed by 
the Government of Assam who examined the 
car as well as the bus on the date of the ac- 
cident. According to his evidence he found 
the car in a very bad condition, the radiator 
broken, head lights broken, front portion 
completely broken, battery broken, doors 
bent, front glass broken, steering wheel 
broken, both seats front and rear bent, dash 
board broken, all meters broken, engine and 
gear box mounting broken, and its body was 
bent in the middle portion. On the State 
Transport bus he found the headlights broken, 
number broken in three places, grill bent, 
engine chamber broken, right front spring 
hanger broken, radiator broken, front glass 
broken, Driver cabin glass broken, the parti- 
tion wall broken, right first seat broken, all 
benches had come out of their mounting and 
the upper class door was bent. According to 
his opinion the bus must have been travelling 
at a high speed and the impact of the colli- 
sion was so great that the car was pushed 
back to a distance of about 25 cubits from 
where the collision occurred. He found the 
front portion of the car telescoped into the 
front portion of the bus. He found both the 
vehicles on the northern side of the road. He 
also deposed to the fact that at a distance of 
about 25 cubits from the place where the 
collision took place broken pieces of glass 
were lying on the right side of the State 
Transport bus and they were lying on 
the pitched portion of the road. He 
also found the track of the vehicles from 
the right to the left side of the road. 
He stated that he did not himself take the 
measurements at the spot, but that the Police 
Officer took the measurements in his pre- 
sence. He denied the suggestion made in 
cross-examination on behalf of the State that 
the glass pieces were found at a distance of 
six or eight feet only from the place where 
the vehicles were found. It was also elicited 
in cross-examination that in his report he did 
not note down the place where he found 
the broken pieces of glass on the road. It may 
be mentioned that the report prepared by 
this witness has not been exhibited in the case. 


18. Devendra Narayan Deka was the 
senior P. S. I. It is in his evidence that he 
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prepared the sketch map Ext. 2 and the 
index Ext. 8 and that he got both the vehi- 
cles examined by the Motor Vehicle Expert. 


14. Ext. 2 is the sketch map of the 
scene of the accident. It shows that the 
middle portion of the road is 12 feet in width 
and on either side of the tarred road the 
kutcha portion is of the width of 11 feet. It 
also shows that the two vehicles were found 
standing towards the left side of the road as 
the bus was travelling towards the east. The 
front portion of both the vehicles were shown 
stuck together. The body of the bus was 
slightly inclined towards the north ie. to 
its left. The line ML as noted in Ext. 3, 
index of the map Ext. 2, represents the mark 
left by the skid of the tyre of the wheel of 
the bus. The measurement of ML, accord- 
ing to Ext. 3 is 16° 2”. X is the spot where 
the broken iron parts, the frame of the glass, 
remnants of the wind screen were found lying 
as well as some engine oil. The fact that the 
wheels of the bus skidded 16 feet 2 inches 
shows that the bus must have been travelling 
at a considerable speed. According to the 
evidence of the eye-witnesses, the car was 
pushed back after. the collision to a consider- 
able distance. This is also the evidence of 
the Motor Vehicles Expert. But the evidence 
of the Motor Vehicles Expert is challenged 
on the ground that he is speaking to the 
facts which were noticed by him three years 
earlier. But he has spoken with reference to 
Exts. 2 and 3 and stated in his evidence that 
the sketch map and the index were prepared 
in his presence. It is in his evidence that he 
had also prepared notes of his inspection. It 
is elicited in cross-examination that he has not 
mentioned the distance to which the car was 
pushed back or the distance between the 
spot where the vehicles were: found and the 
spot where the broken pieces of glass were 
found. But Exts. 2 and 3 support his evi- 
dence. Since the witness has spoken with 
regard to Exts. 2 and 3 as well as from mem- 
ory, there is no reason why his evidence 
should not be relied on. Robin Das was also 
an occupant of the car. Though he is one 
of the claimants, his evidence is supported by 
the evidence of Aftabuddin and Bulu Das, the 
other eye-witnesses both of whom have deni- 
ed the suggestion that the car was trying to 
overtake the truck. Bulu Das was also 
another inmate of’ the car. The evidence of 
all these witnesses shows that just before the 
accident took place the- air was covered with 
thick dust due to the passing of the diesel 
truck. According to the evidence of the wit- 
nesses examined on behalf of the State also, 
the accident took place immediately after a 
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diesel truck coming in the opposite direction 
passed the bus. But according to their evi- 
dence another diesel truck had also overtaken 
the bus. But all the eye-witnesses are agreed 
that the visibility was very poor due to the 
dust kicked up by the diesel truck which pas- 
sed the bus immediately prior to the accident. 
Since the visibility was very poor, it was the 
duty of the driver of the bus to stop the bus 
and wait for the air to clear. It was also the 
duty of the driver of the car to stop the car 
and proceed after the air got cleared. It is 
in the evidence of Bulu Das that the head 
lights of the bus also were not turned on. 
Hence the Tribunal was justified in coming to 
the conclusion that the driver of the bus as 
well as the driver of the car drove their res- 
pective vehicles rashly and negligently and 
brought about the accident. Though we do 
not agree with the finding of the Tribunal that 
the bus was travelling on its left side at the 
time of the collision, we agree with its finding 
that both the driver of the bus and the 
driver of the car were rash and negli- 
gent. Because of the mere fact that 
after the collision the car and the bus were 
found on the northern edge of the road, it 
is not. correct to assume that the bus was 
travelling in its left side in view of the evi- 
dence of the eye-witnesses referred to above 
that the car was travelling on its left side 
prior to the accident. The car was pushed 
back to a considerable distance after impact. 
The driver of the car died in the accident. 
It was:the duty of the owner of the bus, name- 
ly, the State of Assam to examine the driver 
of the bus. It is contended on behalf ofthe 
State that it was the rash and negligent driv- 
ing on the part of the driver of the car alone 
which resulted in the accident. But no ex- 
planation is offered as to why the driver of 
the bus has not been examined. This cir- 
cumstance leads to the inference that if he 
had been examined his evidence would not 
have supported the case of the State. 


15. The next question relates to the 
quantum of compensation. It is urged on be- 
half of the claimants that Bihuram was draw- 
ing a monthly salary of Rs. 650/-, that he was 
an Assistant Director of Supply in the service 
of the State of Assam, that the amount of 
Rs. 200/- per month taken by the Tribunal 
as the probable amount he would have spent 
on his wife and children is too low and that 
at least half the amount of the salary should 
have been taken as the amount for the 
abovesaid purpose. It is in the evidence of 
Srimati Bhaba Kanti Das that she got some 
amount by way of Provident Fund standing 
in the name- of her deceased husband. It is 
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lso in her evidence that her deceased husband 
sihuram Das owned some landed property. 
tut the amount of the Provident Fund has 
ot been disclosed. There is no evidence as 
o the value of the property left by Bihuram 
Yas. While calculating the amount of com- 
vensation the advantages which accrued to the 
laimants by the death of the deceased on 
hom they were depending has to be taken 
ato account. Since the deceased Bihuram 
Jas must have been contributing a part of 
is salary towards his Provident Fund that 
art of his salary will have to be taken into 
ccount while determining the amount that 
vas spent by him for the family. It has to 
e determined whether he acquired landed 
roperty or not. If he had acquired land- 
d property, he would have spent a part of 
is salary towards the acquisition of that pro- 
erty as he had no other source of income. 
: is also urged that Bihuram Das was 41 
ears of age, that he would retire at the age 
f 55 years and that he would have earned 
icrements or higher salary on promotion. 
ut there is no evidence to show whether he 
vould have earned increments and when. 
‘here is also no evidence to show whether 
e was eligible for promotion to a post carry- 
ig a higher salary. Under these circum- 
tances, the Tribunal was justified in adopt- 
ig Rs. 200/- per month as the amount which 
tihuram Das would have spent on his wife 
nd children out of the salary of Rs. 650)- 
hich he was getting. He had still 14 years 
f service left. Hence at the rate of Rs. 200/- 
er month, the loss occasioned to the depen- 


ants of Bihuram amounted to Rs. 33,600/-. 


in amount of Rs. 12,000/- has been awarded 
s compensation towards the: death of the 
nor son Karuna Kumar Das. He was a 
oy of 12 years of age.- Srimati Bhaba Kanti 
Yas has not spoken anything with regard to 
that the parents wanted their son to become. 
‘here is absolutely no evidence as to whether 
ney intended that he should pursue higher 
‘cudies or whether his intelligence was above 
ye normal. There is no evidence also about 
he state of the health of the boy. Under 
he circumstances we may assume he was a 
oy of ordinary health and intelligence. There 
3 no reason to interfere with the finding of 
he Tribunal awarding Rs. 12,000/- towards 
ne death of Karuna Kumar Das. The Tri- 
wnal further awarded a sum of Rs. 10,000/- 
owards the loss of companionship etc. This 
mount also appears to be reasonable. Thus 
he total amount payable would be Rupees 
5,600/-. 


16. It is urged on behalf of the clai- 
nants that Bihuram Das would have been en- 
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titled to a pension of Rs. 240/- per month 
according to the rules governing his service 
conditions and that the Tribunal has not taken 
this fact into consideration when awarding 
the compensation. Taking the life expectancy 
of the deceased to be 65 years, he would have 
drawn pension for a period of 10 years at 
the rate of Rs. 240/- per month. If we take 
Rs. 150/- as the amount which he would have 
spent for the members of his family per 
month from his pension over the period of 
10 years, it amounts to Rs, 18,000/-. Hence, 
taking it into account the amount of Rupees 
33,600/- as well as the amount of Rupees 
10,000/- and Rs, 18,000/- as the loss of a part 
of the pension, the total loss to the depend- 
ants of Bihuram Das would amount to Rs. 
61,600/-. Out of this amount 20 per cent 
will have to be deducted towards the uncer- 
tainties of life. Bihuram Das might not have 
lived up to the age of 55 years. Deducting 
20 per cent., the amount comes to Rupees 
49,280/-. A further deduction of ten per cent. 
on this amount, namely, Rs. 4,928/- will have 
to be made on account of the claimants 
getting a lump sum. Thus, an amount of 
Rs. 44,352/- would be the amount payable 
to the dependents of Bihuram Das. The Tri- 
bunal has not made these deductions. Adding 
to this amount the amount of Rs. 12,000/- 
on account of the death of Karuna Kumar 
Das the amount payable will be Rs. 56,352/-. 
But the Tribunal has awarded Rs. 55,000/-. 
Tt is the practice of this Court not to inter- 
fere with the award of the Tribunal unless the 
amount is found by this Court to be either 
too high or too low. Hence, we do not like 
to interfere with the amount of compensation 
awarded to the dependants of Bihuram Das. 


17. Robin Chandra Das was injured 
at the time of the accident. He suffered a 
fracture of the right thigh and also suffered in- 
juries to his hands and teeth. There is a per- 
manent disability in both his hands. He was 
aged about 19 years at the time of the accident. 
Under these circumstances, we are of the 
opinion that the amount: of Rs. 15,000/- 
awarded by the Tribunal as compensation is 
reasonable. 


18. It is urged on behalf of the clai- 
mants that the Tribunal was in error in not 
allowing interest on the amount of compen- 
sation, relying on the decision in Swarnalata 
Dutta Barua v. National Transport India Pvt. 
Ltd., (AIR 1974 Gau 31). In that decision it 
has been held by this Court that under Sec- 
tion 110-CC of the Motor Vehicles Act, 
simple interest of 6 per cent, per annum was 
payable to the claimant from the date of the 
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application which had been filed prior to 2-3- 
1970: i e, the date of the coming into force 
of Section. 110-CC under Act No. 56 of 1969. 
We respectfully agree with that decision. The 
claimants are entitled to interest at 6 per cent. 
per annum from the dates of their respective 
applications. 


19. The next question is whether the 
claimants were gratuitous passengers in the 
car amd whether they are entitled to claim 
compensation against the owner of the car. 
On behalf of the claimants reliance is placed 
on the decision in Assam Corporation V. Binu 
Rani, AIR 1975 Gau 3 (supra) wherein it was 
held that a gratuitous passenger comes within 
the meaning of the term “a third party”. In 
that case the plea taken by the insurer was 
that the claimant was not authorised by the 
owner to travel in the car, but the Insurance 
Company was not permitted to take that plea 
since the owner himself had not taken that 
plea. In that decision the view expressed was 
thet the Insurance Company was not liable 
to pay compensation to a third party in terms 
of Section 96 (1} as the liability is not re- 
quired to be covered by Section 95 (2) (b} 
of the Act. As far as this interpretation of 
Section 95 (2) (b} and Section 96 (1) are con- 
cemed, the same view was expressed by the 
learned Judges who decided M. A. (F) No. 41 
of 1969. In the present case in the Insurance 
policy the following clause is incorporated :— 


“The Company will indemnify the insur- 
ed im the event of accident caused by or aris- 
img out of the use of the Motor Car against 
all sums including eclaimant’s cost and expen- 
ses which the insured shall become legally 
liable to pay in respect of— 


(a) death of or bodily injury to any per- 
son but except so far as is necessary to meet 
the requirements of Section 95 of the Motor 
Vehicles Act, 1939 the Company shall not be 
liable where such death or injury arises out 
of and in the course of the employment of 
such person by insured.” 


Hence under the terms of the policy the in- 
surer has undertaken to indemnify the insured 
against all sums to which the insured shall 
become liable in respect of death or bodily 
injury to any person with the exception men- 
itioned therein in respect of an employee of 
| the insured. The term “any person” would 
not exclude a gratuitous passenger travelling 
in the car. But in order to fix liability on the 
insurer, the liability must first be established 
against the owner of the car. It is only in that 
case that the liability of the insurer would 





[Prs. 18-20) Hira Devi v. Bhaba Kanti (FB) (Sadanandaswamy J.) 


ALR. 


arise, It is in the evidence of Robin Das that 
he used to see Teja Ram, the husband of the 
owner of the car visiting his elder brother at 
the latter’s residence, and that Bihuram 
brought the car without hire on the date of the 
accident. He denied the suggestion that they 
had hired the car. The evidence of Srimati 
Bhaba Kanti Das does not throw any light as 
to the circumstances under which the car was 
being used at the time of the accident by 
Bihuram Das. It was elicited in her evidence 
that she does not know whether her husband 
hired the car or not but that she had acquain- 
tance with the owner of the car, namely Hira 
Devi. 


20. The decision in M. A. (F) No. 41 
of 1969 (Gau) also Jays down that the liability 
with respect to a gratuitous passenger is not 
required to be covered under clause (b) of 
sub-section (1) of S. 95. The terms of the 
policy in that case were exactly similar to those 
of the policy in the present case. But since 
the policy was not required under the Motor 
Vehicles Act to cover the case of a gratuitous 
passenger, it was held that the insurer cannot 
be made liable for the damages in respect of 
the gratuitous passenger. The circumstances 
under which the deceased passenger in that 
case came to be carried in the vehicle have 
not been discussed in that case. The deceas- 
ed passenger in that case was not a passenger 
on hire. In AIR 1975 Gau 3 (Assam Cor- 
poration v. Binu Rani), admittedly, the jeep 
in which the passenger was travelling at the 
time of the accident was so travelling jn con- 
nection with the business of the owner of the 
jeep. The terms of the policy in that case have 
not been set out in the decision, but it ap- 
pears from reading of the judgment that the 
liability in respect of death or bodily injury 
to any person with the exception’ similar to 
the one contained in the policy in the present 
case seems to have been present in that 
policy also. Their Lordships came to the conclu- 
sion in that case also that it is not obligatory on 
the part of the insurer to issue a policy under 
clause (b) of sub-section (1) of Section 95 
to cover the case of death or injury to a 
gratuitous passenger, that is, to a passenger 
who has not paid any hire as a consideration 
for travelling in the vehicle. But in view of 
the fact that the: policy referred to the “death 
or bodily injury to any person”, their Lord- 
ships held that the insurer is liable to pay the 
damages in respect of a gratuitous passenger 
also. In both the above cases, the question 
whether, apart from provisions of the 
Motor Vehicles Act, a gratuitous passenger 
is entitled to claim damages in respect of 
bodily injury or death as against the owner of 
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the vehicle in the case of a private vehicle 
bas not been considered. 


21. We are of the opinion that the 
question whether a passenger travelling in a 
private car neither for hire nor reward can 
claim damages in respect of injury caused to 
him while travelling in the vehicle: belonging 
to the owner and whether in the case of death 
of such a person his legal representatives can 
claim damages against the owner depends 
upon the facts and circumstances of each 
case, There may be cases where such a pas- 
senger or his legal representative as the case 
may be is entitled to claim damages against 
the owner of the vehicle; but there may also 
be cases in which, apart from the provisions 
of the Motor Vehicles Act, such a passenger 
or his legal representative as the case may be, 
is not entitled to claim any damages against 
the owner of the vehicle. In our opinion, the 
question whether such a passenger can claini 
damages against the owner of a vehicle in 
which he was travelling under such circum- 
stances has to be considered in the first in- 
stance apart from the provisions of the 
Motor’ Vehicles Act. It is only if the court 
comes to the conclusion that such a passenger 
ean claim damages against the owner of the 
vehicle, depending on the circumstances under 
which he came to travel in the vehicle, that 
the provisions of the policy as in the present 
case render the insured liable for damages. ‘The 
next question to be considered in a case where 
such a passenger can claim damages against 
the- owner of the car under the terms of the 
policy is whether the damages can be recover- 
ed in a proceeding under Chap. IV of the 
Motor Vehicles Act, or in an independent suit. 


22. As stated above, the evidence in 
this case is unsatisfactory for deciding whe- 
ther the owner of the vehicle is liable to pay 
damages in respect of the gratuitous passen- 
gers, namely, Bihuram Das and Robin Das. 
Hence, we are of the opinion that the clai- 
mants have not established the liability of the 
owner to pay damages to them in respect of 
the death of Bihuram Das and injuries to 
Robin. 


23. Mr. P. G. Barua appearing for 
the insurer contended that in the case of a 
gratuitous passenger claiming damages against 
the owner, even though the policy were fo 
cover the indemnity of the owner in respect 
of such damages, only a suit would lie and 
that the Tribunal has no jurisdiction to deal 
with such a claim. He has relied on the deci- 
sion of the Supreme Court in AIR 1976 SC 
237, (New India Insurance Co, Lid. v. Smt. 
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Shanti Misra) wherein it is held that the 
amendment of the Motor Vehicles Act by a 
Central Act deleting Section 110 and insert- 
ing Sections 110 to 110-F effected only a 
change of forum, that is a change of pro- 
cedural Jaw and not substantial law. His con- 
tention therefore is that in such a case, the 
Tribunal constituted under the Motor Vehi- 
cles Act has no jurisdiction to deal with the 
claim made on account of the death or bodily 
injury to a gratuitous passenger. But since 
we have come to the conclusion that in the 
present case the liability of the owner ‘has not 
been established, it is not necessary for us to 
go into the merits of that contention. As a 
consequence of our said finding, the question 
of the liability of the insurer to indemnify 
the owner in respect of the claim relating to 
a gratuitous passenger does not also arise. 


24. ‘The Tribunal made an apportion- 
ment of the quantum of damages as between 
the owner of the bus, namely the State of 
Assam, and the owner of the vehicle, The 
learned counsel for the appellant has relied 
on a decision in 1968 ACC CJ 1 (Madh Pra), 
(Manjula Devi Bhuta v. Manjusri Raha) in 
support of his contention that the Tribunal 
was in error in apportioning the damages. 
In that case it has been held that a case of 
contributory megligence arises only where 
there was an act or omission on the part of 
the plaintif which has materially contributed 
to the damage, the act or omission being of 
such a nature that it may be properly descri- 
bed as negligence, and that in a case where 
there has been no contributory negligence on 
the part of the victim question of appor- 
tionment does mot arise. In other words, 
where a person is injured without any negli- 
gence on his part but as a result of the 
combined negligence of two other persons 
it is mot a case of contributory negligence but 
a case of what has been described by Pollock 
as “injury by composite negligence”. We are 
in respectful agreement with this proposition 
laid down by a Division Bench of the Madhya 
Pradesh High Court. The Tribunal was 
therefore in error in apportioning the damages 
as above stated. This is a case of joint tort- 
feasors and hence the claimants are entitled 
to a decree against both the tort-feasors. But 
in the present case, the liability of the owner 
of the car has not been established. The clai- 
mants are therefore entitled to recover the 
entire amount of the claim from the owner 
of the bus, namely the State of Assam. Even 
though it is a case of joint liability, under the 
circumstances of the case we have come to 
the conclusion for the reasons stated already 
that the owner of the car is not liable to pay 
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any part of the compensation to the clai- 
mants. We should not be understood as say- 
ing anything which will affect the right of the 
State, if any, to recover part of the compen- 
sation paid by them by virtue of this decision 
from the owner of the car if they are so en- 
titled. 


25. In the result, the Appeals Nos. 
M. A. (F):2 and 3 of 1968 are dismissed. 
The Appeals Nos. M. A. (F) 23 and 24 of 
1967 are allowed. The appeals presented by 
the claimants, M. A. (F) Nos. 28 of 1967 and 
6 of 1968, are allowed in part as indicated 
below. 


26. There will be a decree in favour 
of the appellants in M. A. (F) 28 of 1967, the 
claimants Bhaba Kanti Das and her daugh- 
ters for Rs. 55,000/- against the State of 
Assam only. Since the State has deposited 
Rs. 20,000/- during the pendency of these ap- 
peals, interest shall be paid on that amount 
of Rs. 20,000/- from the date of their appli- 
cation to the date of deposit at the rate of 
6 per cent. per annum. The balance amount, 
namely Rs. 35,000/- is payable with interest 
from the date of their application to the date 
of realisation at the rate of 6 per cent. per 
annum. 


27. There will be a decree in favour 
of the appellant in M. A. (F) 6 of 1968, the 
claimant Robin Das, for Rs. 15,000/- from 
the respondent, the State of Assam. The 
amount of Rs. 4,000/- has been deposited by 
the State during the course of these appeals. 
Hence the amount of Rs. 4,000/- shall carry 
interest at the rate of 6 per cent. per annum 
from the date of the application to the date 
of deposit. The balance of Rs. 11,000/- is 
payable with interest at the rate of 6 per cent. 
per annum from the date of his application 
before the Tribunal to the date of realisation. 


Thangba Kom 


28. Under the circumstances of the ap- 
peals, the parties shall bear their own costs 
in all the appeals, 


29. Mr. B. K. Das does not wish to 
press his application filed under Section 151 
of the Code of Civil Procedure on 2-11-1976 
for amendment of the memorandum of ap- 
peal. The same is dismissed as withdrawn. 
No costs in the application. 


Ordered accordingly. 


v. State (B. Islam J.) ALR. 
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BAHARUL ISLAM AND 
D. PATHAK, JJ. 


Thangba Kom, Petitioner v. The State 
of Manipur and others, Respondents. 

Civil Rule No. 26 of 1974, D/- 28-7- 
1976. 

Land Acquisition Act (1894), S. 18 -- 
Person intereste? — Meaning — Prima facie 
existence of interest is condition precedent to 
application for reference. 

‘Interested’ within the meaning of Sec. 18 
means ‘admittedly interested’ or believed or 
found by the Collector to be interested in the 
land. A ‘person interested’ in the land 
acquired and the consequent award, can only 
apply under Section 18. If the claimant’s in- 
terest is disputed and the Collector is unable 
to decide or finds against him, the aggrieved 
claimant may make an application for refer- 
ence under Section 30 and not under Sec. 18, 
which requires the prima facie existence of in- 
terest of the claimant as a condition prece- 


dent to the application for reference. AIR 
1966 SC 237, Rel. on. (Paras 5, 6) 
Cases Referred: Chronological Paras 


AIR 1966 SC 237 = (1965) 3 SCR 576 5 


Kh. Chitrasen Singh, for Petitioner: 
N. Ibotombi Singh, Advocate General, Th. 
Munindrakumar Singh, Govt. Advocate and 
L. Nandakumar Singh, for Respondents. 

BAHARUL ISLAM, J.:— This applica. 
tion under Art. 226 of the Constitution of 
India is directed against the order of the Col- 
lector (respondent No. 2) refusing to make a 
reference under Section 18 (1) of the Land 
Acquisition Act of 1894 (hereinafter called the 
‘Act’), The impugned order is at Annexure 
A/14. 

2. The material and admitted facts are 
as follows : 

There was a Land Acquisition Proceeding 
in which certain area of land was acquired 
by respondent No. 2. One of the claimants 
was the present petitioner. His claim was that 
he had purchased the land. His objection, 
however, was rejected by the Collector by 
his order dated 21-6-1972 holding that he had 
no interest in the land on the finding that the 
purchase was not proved. Subsequently also 
by another order dated 10-4-1973, the Collec- 
tor held that the petitioner failed to prove his 
title to the land in question. Thereafter, the 
Collector made the award by his order dated 
18-6-1973. On 3-12-1973, the petitioner made 
an application under Section 18 (1) of the 
Act. But, as stated above, the Collector re- 
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jected the application holding that the peti- 
tioner had no interest in the land, by his 
impugned order. 

3. The petitioner submits that the Col- 
lector had no jurisdiction to hold that the 
petitioner had no interest in the land and ille- 
gally refused to make reference under Sec- 
tion 18 of the Act. 


4. The material portion of Sec. 18 (1) 
reads as follows: 


“18 (1) Any person interested who has 
not accepted the award may, by written appli- 
cation to the Collector, require that the matter 
be referred by the Collector for determina- 
tion of the Court, whether his objection be 
sake iad ev ae eahive the persons to whom it is pay- 
able, ...... ETAETA Md 


5. “Person interested” has been defin- 
ed in Section 3 (b) of the Act as follows: 


“3 (b) the expression “person interest- 
ed” includes all persons claiming an interest 
in compensation to be made on account of 
the acquisition of land under this Act; and a 
person shall be deemed to be interested in 
land if he is interested in an easement affect- 
ing the land.” 


“Interested” within the meaning of Section 18, 
in our opinion, means ‘admittedly interested’ 
or believed or found by the Collector to be 
interested in the land. Their Lordships of 
the Supreme Court in the case of Dr. G. H. 
Grant v. State of Bihar, reported in AIR 1966 
SC 237 have held: 

“There are two provisions, Sections 18 
(1) and 30, which invest the Collector with 
power to refer to the Court a dispute as to 
apportionment of compensation or as to the 
persons to whom it is payable. By sub-sec- 
tion (1) of S. 18 the Collector is enjoined to 
refer a dispute as to apportionment or as to 
title to receive compensation, on the applica- 
tion within the time prescribed by sub-sec- 
tion (2) of that section of a person interested 
who has not accepted the award. Section 30 
authorises the Collector to refer to the Court 
after compensation is settled under Section 11, 
any dispute arising as to apportionment of the 
same or any part thereof or as to the persons 
to whom the same or any part thereof is pay- 
able. A person shown in that part of the 
award which relates to apportionment of com- 
pensation, who is present either personally or 
through a representative, or on whom a notice 
is served under sub-section (2) of S. 12, must, 
if he does not accept the award, apply to the 
Collector within the time prescribed under 
Section 18 (2) to refer the matter to the Court. 
But a person who has not appeared in the 
acquisition proceeding before the Collector 
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may, if he is not served with notice of the 
filing, raise a dispute as to apportionment or 
as to the persons to whom it is payable, and 
apply to the Court for a reference under Sec- 
tion 30, for determination of his right to com- 
pensation which may have existed before the 
award, or which may have devolved upon 
him since the award. ..... PET E ts Again 
under Section 18 the Collector is bound to 
make a reference on a petition filed by a per- 
son interested. The Collector is under Sec- 
tion 30 not enjoined to make a reference; he 
may relegate the person raising a dispute as 
to apportionment, or as to the person to whom 
compensation is payable, to agitate the dis- 
pute in a suit and pay the compensation in 
the manner declared by his award.” 

6. It therefore follows that a ‘person! 
interested’ in the land acquired and the con- 
sequent award, can only apply under Sec. 18 
of the Act. Who will prima facie decide, 
whether the applicant is the person interest- 
ed? The answer is obviously the Collector. 
If the claimant’s interest is disputed and the 
Collector is unable. to decide or finds against 
him, the aggrieved claimant may make an ap- 
plication for reference under Sec. 30 of the 
Act, and not under Section 18, which requires 
the prima facie existence of interest of the 
claimant as a condition precedent to the ap- 
plication for reference. That being the posi- 
tion, in the instant case, as the claim of the 
petitioner was rejected by the Collector, right- 
ly or wrongly, as early as 10-4-1973 and that 
order not having been moved against by the 
petitioner, his application under Section 18 of 
the Land Acquisition Act, in our opinion, is 
incompetent, and as such the learned Col- 
lector has committed no error in refusing to 
make the reference. 

T; In the result, this application fails 
and is rejected. We, however, leave the par- 
ties to bear their own costs. 

D. PATHAK, J.:— I agree. 

Application dismissed. 


Union of India 
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BAHARUL ISLAM AND 
D. PATHAK, JJ. 
M. Gulap Singh and others, Appellants 
v. The Union of India and others, Respond- 
ents. 


Second Appeal No. 27 of 1972, DJ- 7-7- 
1976.* 


“(Against decision of Addl. Dist. J., Mani- 
pur Imphal, D/- 14-9-1972). 
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(A) Civil P. C. (1908), S. 100 — Error 
of law — Right of pasturage by custom — 
Refusal to rely on hearsay evidence — When 
no error of law. 

Before the plaintiffs establish that they 
have acquired the right of pasturage to Gov- 
ernment land by custom, no hearsay evidence 
would be admissible to show such right by 
immemorial custom. If the lower Court re- 
fused to rely on such evidence there is no 
error of law. (Para 7) 

(B) Civil P. C. (1908), S. 100 — Find- 
ing of fact — No interference. 

That the oral testimony of certain wit- 
nesses does not carry conviction as to the 
existence of alleged custom is a finding of 
fact. A finding of fact arrived at on a con- 
sideration and appreciation of documentary 
evidence does not cease to be a finding of 
fact; and such a finding, even if erroneous, 
cannot be upset in a second appeal. 

(Para 10) 

(C) Evidence Act (1872), S. 114, Mus- 
tration (e) — Revenue records — Presumption 
as to — Rebuttal. 

Revenue records including maps are pre- 
pared after following certain prescribed pro- 
cedure. They are presumed to be correct. 
The presumption, however, is rebuttable. 
Where a map of a village shows that the suit 
land was recorded in the Government Record 
as ‘grazing ground’ it does not prove that the 
plaintiffs have acquired right of pasturage by 
custom. Nor does it show that the Govern- 
ment has lost its right to the land in question. 
The Government could very well put the land 
to any other use and not for the purpose of 


grazing. (Para 9) 
Cases Referred : Chronological Paras 
AIR 1950 PC 56 == 76 Ind App 271 6 
AIR 1935 PC 125 = 37 Bom LR 638 8 
AIR 1925 PC 213 == 52 Ind App 279 7 
AIR 1918 PC 81 = 45 Ind App 148 6 
(1903) ILR 30 Cal 291 = 30 Ind App 44 

(PC) 8 


A. Nilamani Singh, for Appellants; Th. 
Manindrakumar Singh, Govt. Advocate, (for 
Nos. 1 and 2) and M. Charugopal Singh (for 
No. 3), for Respondents. 


BAHARUL ISLAM, J.:— This appeal is 
by the plaintiffs, who lost in both the Courts 
below. 

2. The plaintiffs numbering 10 brought 
the suit under Order 1, Rule 8 of the Code 
of Civil Procedure, on behalf of themselves 
and the inhabitants of their village, Taothong, 
for declaration that they had acquired right 
of pasturage over the suit land by custom. 
Their case was that the Jand in suit had been 
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allotted by Government (defendant No. 2) to 
defendant No. 3, Messrs. Himalayan Tiles 
and Marbles Private Ltd. They have further 
prayed for declaration that the allotment of 
the suit land to defendant No. 3 by defendant 
No. 2 was null and void. 


3. The defendants Nos. 1 and 2, who 
are respectively the Union of India and the 
Government of Manipur, filed a joint written 
statement. They have traversed the aver- 
ments of the plaintiffs and denied that the 
plaintiffs acquired any right of pasturage over 
the suit land by custom. The defendant No. 3 
has also filed a separate written statement 
denying the averments of the plaintiffs, 


4. Both the Courts below have con- 
currently held that the plaintiffs failed to esta- 
blish acquisition of any right by custom to the 
land in question. 

5. The plaintiffs in the instant suit ex- 
amined six witnesses and proved the docu- 
ments, Exts. A/l to A/9. The learned lower 
appellate Court disbelieved the evidence of 
P. Ws. 1, 5 and 6 on the ground that they 
were themselves plaintiffs and highly interest- 
ed in the suit land. He has also rejected their 
evidence on the ground that their evidence 
was of the nature of hearsay, inasmuch as, 
they did not disclose the sources of their 
knowledge that the land in question was being 
used as grazing land from time immemorial. 

6. Shri A. Nilamani Singh, counsel 
for the appellants first submits that the right 
of pasturage to Government land can be 
acquired by custom and in support of his 
submission, has cited AIR 1950 PC 56 and 
AIR 1918 PC 81. Their Lordships of the 
Privy Council in AIR 1950 PC 56 (supra) 
observed ; 

“A claim by the inhabitants of a village 
to the use of certain area as a cremation 
ground of the village can only be supported 
on ground of custom and not on the basis 
of dedication or lost grant.” 

Their Lordships further observed: 


“What the Courts have required of a 
custom, if the law is to upheld it as a right, 
is that it should be immemorial in origin, cer- 
tain and reasonable in nature and continuous 
in use.” 

In AIR 1918 PC 81 (supra) their Lordships 
observed : 

“When a custom or usage, whether in 
regard to a tenure or a contract or a family 
tight, is repeatedly brought to the notice of 
the Courts of a country, the Courts may hold 
that custom or usage to be introduced into 
the law without the necessity of proof in each 
individual case.” 
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The learned counsel for the respondents have 
not challenged the proposition of law that 
tight of pasturage can be acquired to a plot 
of land belonging to the Government by cus- 
tom. The question is whether such right has 
been acquired by the plaintiffs. 


7. Learned counsel for the appellants 
submits that the lower appellate Court has re- 
jected their evidence on invalid ground. In 
support of his submission he cited AIR 1925 
PC 213, in which their Lordships held: 

“After the existence of a custom for some 
years has been proved by direct evidence, it 
can only, as a rule, be shown to be imme- 
morial by hearsay evidence, and it is for this 
reason that such evidence is allowable as an 
exception to the general rule.” 


In the instant case, by the evidence of P. Ws. 
1, 5 and 6, the plaintiffs sought to establish, 
for the first time, that they have acquired the 
right of pasturage to the suit Jand by custom. 
Before such right is established, no hearsay 
evidence would be admissible in the light of 
the decision cited above. It cannot therefore 
be said that the learned lower appellate Court 
[committed any error of law in refusing to 
tely on the evidence of P. Ws. 1, 5 and 6. 

8. The learned courts below has also 
considered the evidence of the other witnesses 
and has characterised them as stereotyped 
inspiring no confidence and in that view he 
has refused to place any reliance on their evi- 
dence. The appellate Court below has ob- 
served :— 

“The oral testimony of these witnesses 
does not carry conviction to my mind as to 
the existence of the alleged custom.” 

This is a clear finding of fact, and even if it 
is erroneous, it cannot be upset in a second 
appeal. 





9, The next submission of the appel- 
lants is that the appellate Court below has 
omitted to consider some documentary evi- 
dence, and misconstrued others. It is not cor- 
rect to say that the learned lower appellate 
Court has not considered any of the above- 
mentioned documents. He has considered 
them and has held that these documents do 
not establish the right claimed by the plain- 
tiffs. Mr. Nilamani Singh, submitted that the 
learned lower appellate Court had committed 
an error in not taking Ext. A/9 into considera- 
tion. The learned lower appellate Court ob- 
served that Ext. A/9 had no important bear- 
ing upon the determination of this case. The 
learned counsel placed the document before 
us. We have perused Ext. A/9. Ext. A/9 is 
a map of the village No. 95, which includes 
the land in question. In that document the 
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suit land has been ecorded as ‘grazing 
ground’, We have perused the document it- 
self and we find in Ext. A/® that the disputed 
Dags 1141 and 1144 have Geen recorded as 
‘grazing ground’. The point is not whether 
the land in question has been recorded as 
grazing ground, but whether the plaintiffs 
acquired any right of pasturage by custom of 
that ‘grazing ground’. We therefore, have to 
see whether the plaintiffs have been able to 
establish their custom as alleged. In support 
of this contention the learned counsel for the 
appellants has cited (1903) ILR 30 Cal 291 
(PC) and AIR 1935 PC 125. Their Lordships, 
in the case of Jagadindra Nath Roy v. Secy. 
of State for India, reported in (1903) ILR 30 
Cal 291 (PC) (supra) have held: 


“Maps and surveys made in India for 
revenue purposes are official documents pre- 
pared by competent persons and with such 
publicity and notice to persons interested as 
to be admissible and valuable evidence of 
the state of things at the time they are made. 

They are not conclusive, and may be 
shown to be wrong; but in the absence of 
evidence to the contrary they may be judi- 
cially received in evidence as correct when 
made.” 

In AIR 1935 PC 125 (supra) their Lordships 
have held: 


“The revenue survey is conducted by a 

public officer in the exercise of his statutory 
authority and he must have given an oppor- 
tunity to all the persons interested in the pro- 
ceedings to make their claims and to produce 
their evidence in support thereof. The maps 
thus prepared after due inquiry are presumed 
to be correct, unless they are shown to be 
wrong.” 
The ratio of the two above decisions is that 
the revenue records including maps proved 
in a case are prepared after following certain 
prescribed procedure. They are presumed to 
be correct. The presumption, however, is re- 
buttable. In the instant case Ext. A/9 shows 
that the suit land was recorded in the Gov- 
ernment Record as ‘grazing ground’; but, as| 
observed earlier, it does not prove that the 
plaintiffs have acquired right of pasturage by 
custom. Nor does it show that the Govern- 
ment has lost its right to the land in question. 
The Government could very well put the 
land to any other use and not for the purpose 
of grazing, ` 

10. The learned lower appellate Court 
has considered Exts. A/1 to A/8 and on con- 
sideration has found that they do not esta- 
blish the right claimed by the plaintiffs. The 
law is well settled that a finding of fact arrived 
at on a consideration and appreciation ofj 
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documentary evidence does not cease to be a 
finding of fact; and such a finding, even if 
erroneous, cannot be upset in a second appeal. 

11. Both the Courts below have con- 
sidered the evidence before them —- both oral 
and documentary, and come to the concurrent 
finding that the plaintiffs have failed to prove 
their right. This is a finding of fact and 
even if it is erroneous it cannot be upset in 
second appeal. 

12. In the result, the appeal fails and 
is dismissed. We, however, make no order 
as to costs. 

D. PATHAK, J. :— I agree. 

Appeal dismissed. 
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B. N. SARMA AND K. LAHIRI, JJ. 

Muralidhar Barua etc., Petitioners v. The 
State of Assam and others, Respondents. 

Civil Rule Nos. 25 of 1974 and 26 of 1974, 
D/- 2-7-1976. 

(A) Land Acquisition Act (1894), Ss. 23 
and 3 (a) — Acquisition of Tea Estate as a 
unit — No scope for determination of com- 
pensation under the Act, 

There can be no scope for determination 
of the compensation for the acquired land as 
a Tea Estate. If a tea estate is to be acquired 
as an estate, resort must be had to some other 
legislation. It cannot be acquired under the 
Land Acquisition Act, 1894, AIR 1939 PC 98, 
Rel. on. _ (Para 13) 


(B) Land Acquisition Act (1894), Ss. 18, 
4 and 6 — Certain portion of land out of-area 
comprising the tea estate acquired for defence 
purpose — No mention about any tea estate 
in the notifications —- Application under Sec- 
tion 18 — Court, held, had no jurisdiction to 
go behind the Notifications issued by the Gov- 
ernment and to assume with reference to 
some unpreved documents that the Tea Estate 
was acquired as a unit. (Para 14) 
Cases Referred : Chronological Paras 
AIR 1939 PC 98 = 66 Ind App 104 12 


J. P. Bhattacharjee and S. N. Medhi, for 
Petitioners; K. Sarma, Govt. Advocate, Assam, 
for Respondents. 

SARMA, J. :— By this judgment we pro- 
pose to dispose of two applications under 
Art. 226 and/or Art. 227 of the Constitution 
of India directed against the order of the 
District Judge at Jorhat dated 30-11-1973 
passed in Misc. Case Nos. 23 and 24 of 1974 
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which arose out of two applications under 
Section 18 of the Land Acquisition Act, 1894 
and were heard analogously. By the impugn- 
ed order the learned District Judge directed 
the parties to adduce further evidence before 
him to enable him to determine the value of 
the acquired lands as a Tea Estate. The rele- 
vant facts may be stated, in brief, as below. 


2. Under five different Notifications 
under Section 4 (1) of the Land Acquisition 
Act, 1894 (hereinafter referred to as the Act) 
— all dated 9-1-1967, the Government of 
Assam acquired in all 1077 bighas 1 katha 
17 lechas of land situate at several villages, 
namely, Bamchuk, Rangaihabi, Chutiakari and 
Nawsalia in mauza Charaibahi and village 
Saliha in mauza Khangia, near Jorhat town, 
for defence purpose, Similarly, five declara- 
tions under Section 6 of the Act were issued 
on 19-6-1967 — and duly published in the 
Assam Gazette. The Collector started Land 
Acquisition Case No. 21 of 1965-66 relating to 
all these Notifications. Of the acquired lands 
the Rowriah Estates Private Ltd.—-petitioner 
in Civil Rule No. 26 of 1974 (hereinafter re- 
ferred to as the petitioner company) claimed 
1072 B. 3 k. 8 lechas of land including the 
trees and buildings thereon as comprised in 
their tea estate known as Rowriah Tea Estate 
and claimed compensation to the tune of 
Rs. 1,18,06,540/-. Shri Muralidhar Barua — 
petitioner in Civil Rule No. 25 of 1974 there- 
inafter referred to as Shri Barua) claimed an 
area of 4 b. 3 k. 9 lechas of land with the 
buildings standing thereon and he claimed 
Rs. 1,04,305/- as compensation. After due 
enquiry, the Collector, by his award dated 
20-9-1969, awarded total sum of Rupees 
6,74,095.50 as compensation to the petitioner 
Company for its lands, buildings and trees. 
Shri Barua was awarded a sum of Rs. 13,800/- 
as compensation for 3 bighas of Jand, com- 
prised in a periodic patta and another sum 
of Rs. 12,080.75 p. for the house standing 
therein. No compensation was awarded in 
respect of 1 B. 3 k. 9 lechas of land which 
was covered by an annual patta. Being 
aggrieved by the award of the Collector, both 
the petitioners filed two separate applications 
under Section 18 of the Act and the Collector 
referred the same to the District Judge at 
Jorhat for determination of the compensation. 


3. In the Court of the District Judge 
the application under Section 18 filed by Shri 
Barua was registered as Misc. Case No, 23 of 
1970 and the application of the petitioner 
Company was registered as Misc. Case No. 
24 of 1970. Both the cases were taken up 
for hearing together. The petitioners examin- 
ed as many as 12 witnesses and proved a 
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number of documents 
Judge, in support of their case. 
tor also examined one witness, 


4, After the evidence was closed the 
learned District Judge started hearing argu- 
ments in the cases from 28-11-1973. In course 
of his argument on 29-11-1973 the Jearned 
Government Advocate raised a contention 
that in the acquisition proceedings the entire 
Rowria Tea Estate was acquired as a unit 
and not the lands of the tea estate and, there- 
fore, compensation should be awarded on that 
basis. In spite of serious objections from the 
learned counsel for the petitioners the learned 
District Judge, after having gone through cer- 
tain unproved documents in the file of the 
Collector, accepted the contention of the 
learned Government Advocate and by his 
order dated 30-11-1973 directed the parties to 
adduce further evidence for determination of 
the market value of the Tea Estate observing, 
inter alia, as below :— 


“According to me though the language 
of Section 4 Notification and Section 6 Dec- 
laration is not very happy, the acquisition ap- 
pears to be that of the Tea Estate as a unit, 
as ‘Land’ within the meaning of Section 3 (a) 
of the Act includes benefit to arise out of 
land and things attached to the earth or per- 
manently fastened to anything attached to the 
earth; and as such acquisition of a Tea Estate 
as a unit, which comprises of land, various 
structures on it, tea bushes etc. may not be 
excluded from the operation of the Act. The 
parties- had also understood it that way. Sri 
Bhattacharjee had objected to the reference: 
by this Court to the correspondence between 
the parties which is in the record of the Land 
Acquisition case of the Collector. I had, 
however, done so to ascertain the meaning to 
be given to the language used in Section 4 
Notification and Section 6 Declaration. 


before the District 
The. Collec- 


There being no evidence, however, before 
this court as what could be the valuation of 
the Tea Estate as such, or that of a similar 
Tea Estate, I have found it difficult without 
further evidence on record to determine mar- 
ket value of the Tea Estate. 1 have, therefore, 
thought it fit in the interest of justice, to give 
opportunities to both the sides to lead fur- 
ther evidence on the above point, if they so 
choose.” 


5. Being aggrieved by the aforesaid 
order of the learned District Judge the peti- 
tioners have come up with the present appli- 
cations under Art. 226 and/or Art. 227 of the 
Constitution of India alleging, inter alia, that 
the learned District Judge acted beyond his 
jurisdiction in directing the parties to adduce 
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further evidence for determination of the 
amount of compensation on the assumption 
that the Tea Estate, as a unit, was acquired. 

6. Counter affidavits have been filed 
on behalf of the respondents in both the Civil 
Rules denying that the District Judge has 
committed any error in law or that he had 
gone beyond his jurisdiction in passing the 
impugned order, 

7. Mr. J. P. Bhattacharjee, the learn- 
ed counsel for the petitioners contended be- 
fore us that the learned District Judge com- 
mitted an illegality apparent on the face of 
the record and went beyond his jurisdiction in 
proceeding to take further evidence in the case 
to ascertain the amount of compensation on 
the assumption that Rowriah Tea Estate as a 
unit was acquired. According to him under 
the scheme of the Act there is no scope to 
raed the compensation on such assump- 

on, 

8. On examination of the scheme of 
the Act and the method of determination of 
compensation, as laid down in the Act, we 
find that there is sufficient force in the con- 
tention of Mr. Bhattacharjee, 

9. As provided in Sec. 3 (a) of the 
Act, the expression ‘land’ includes benefits to 
arise out of land, and things attached to the 
earth or permanently fastened to anything 
attached to the earth. Section 4 (D) 
provides that whenever it appears to the 
appropriate Government that land (emphasis 
supplied) in any locality is needed or is likely 
to be needed for any public purpose, a Noti- 
fication to that effect shall be published in 
the official Gazette and the Collector shall 
cause public notice of the substance of such 
Notification to be given at convenient places 
in the locality concerned. Section 9 of the 
Act provides that the Collector shall, after 
the land is acquired cause public notice to 
be given at convenient places at or near the 
land to be taken, stating that the Government 
intends to take possession of the land and 
that claim to compensation for all interests in 
such land (emphasis supplied) may be made 
to him. Section 23 of the Act lays down the 
matters to be considered by the Collector, oF 
for that matter by the Judge, in determining 
compensation for the acquired land. 

10. In the scheme of the Act we do 
not find any scope for acquiring any tea estate 
or any other estate, as an estate. What is 
acquired is land. In determining the com- 
pensation for such land the Collector, or for 
the matter of that the Judge, is to determine 
the market value of the land; the damage 
sustained by the person interested by reason of 
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taking any standing crop or trees which may 
be on the land at the relevant time; the 
damage sustained by the person interested at 
the time of the Collector’s taking possession 
of the land, by reason of severing such land 
from his other land; the damage (if any) sus- 
tained by the person interested at the time of 
the Collector’s taking possession of the land 
by reason of the acquisition injuriously affect- 
ing his- other properties movable or immov- 
able in any other manner, or his earnings; 
if, in consequence of the acquisition of the 
land by the Collector, the person interested 
is compelled to change his residence or place 
of business the reasonable expenses (if any), 
incidental to such change and the damage 
Gf any) bona fide resulting from diminution 
of the profits of the land, at the time of the 
publication of the declaration under Section 6 
and at the: time of the Collector’s taking pos- 
session of the land. 


11. If any estate is acquired as a unit 
there can be no scope for determining the 
compensation in accordance: with the provi- 
sions of Section 23. 


12. The use to which the land might 
be put at the time of acquisition is not very 
material for the purpose of determination of 
the compensation. What is material is the 
uses to which such land is reasonably capable 
of being put in the future. We may usefully 
refer here to the observation of the Privy 
Council in Gajapatiraju v. Revenue Divi- 
sional Officer. ATR 1939 PC 98, which is as 
below: 


“In the case of land, its value-in general 
can be measured by a consideration of the 
prices that have been obtained in the past for 
land of similar quality and in similar posi- 
tions, and this is what must be meant in gene- 
tal by “the market value” in Sec. 28. But, 
sometimes, it happens that the land to be 
valued possesses some: unusual, and it may 
be, unique features, as regards its position or 
its potentialities. In such a case the arbitra- 
tor in determining its: value will have: no mar- 
ket value to guide him; and he will have to 
ascertain as best he may from the materials 
before him, what a willing vendor might rea- 
sonably expect to obtain from a ‘willing pur- 
chaser, for the land in that particular posi- 
tion and with those particular potentialities. 
For the land is not to be valued merely by 
reference to the use to which it is being put 
at the time at which its value has to be deter- 
mined (that time under the Indian Act being 
the date of the notification under S. 4 (1)) but 
also by reference to the uses to which it is 
reasonably capable of being put in the future. 
Tt is the possibilities of the land and not its 


Muralidhar v, State (Sarma J.) 


A.LR. 


realized possibilities that must be taken into 
consideration.” 


13. In view of the relevant provisions 
of the Act and the decision of the Privy 
Council as mentioned above there can be no 
scope for determination of the compensation 
for the acquired land as a Tea Estate. If a 
tea estate is to be acquired as an estate, re- 
sort must be had to some other legislation. 
It cannot be acquired under the Land Ac- 
quisition Act, 1894, 


14, Be: that as it may, it is evident on 
the face of the record that the lands were ac- 
quired and not the estate as a unit. The ac- 
quisition was made not under one Notification 
under Section 4 (1) different areas were ac- 
quired under five different Notifications. 
Similarly there were five declarations under 
Section 6 of the Act. There is not even a 
mention about any Tea Estate in any of these 
Notifications. It is stated in para 13 of the 
writ petition that the Tea Estate comprised 
an area about 1200 bighas of land approxi- 
mately, out of which only 1077 B.1 K.17 
lechas of land was acquired leaving a balance 
of more than 100 bighas. This statement has 
not been controverted. The lands were ac- 
quired, as these were required for defence 
purpose. The District Judge had no jurisdic- 
tion to go behind the Notifications issued by 
the Government and to assume with refer- 
ence to some. unproved documents that the 
Tea Estate was acquired as a unit. The learn- 
ed counsel appearing for the respondents, in 
his argument, could not controvert the con- 
tention raised on behalf of the petitioner to 
our satisfaction. 


15. In the result we quash the im- 
pugned order of the learned District Judge 
dated 30-11-1973 in exercise of our powers 
under Art. 227 of the Constitution of India 
and we direct the learned District Judge to 
dispose of the case by determining the com- 
pensation in accordance with the provisions 
of Section 23 of the Act in the light of the 
observations made hereinabove. Both the ap- 
plications are allowed and the Rules are made 
absolute. In the circumstances of the case, 
we, however, leave the parties to bear thein 
own costs, 


K. LAHIRI, J. :-—~ I agree. 
Applications allowed. 


1977 


AIR 1977 GAUHATI 47 
B. N. SARMA AND K. LAHIRI, JJ. 


Phongseh Misao, Petitioner v. Collector of 
Land Acquisition and others, Respondents. 


Civil Rule No. 572 of 1975 (35 of 1975), 
Dj- 16-6-1976. 

(A) Constitution of India, Art. 226 — 
Certiorari — Question of fact — Jurisdictional 
fact — Interference by High Court. 


It is a settled law that if an administra- 
tive or quasi-judicial body acts without juris- 
diction the High Court can interfere with such 
action in its certiorari jurisdiction. It is also 
a settled law that the finding of such a body 
as to a jurisdictional fact can be re-examined 
by the High Court to come to its own con- 
clusion, AIR 1973 SC 1362, AIR 1968 SC 
1186 and ATR 1961 Pat 150, Rel. on. 

(Para 8) 

(B) Land Acquisition Act (1894), S. 30 
— ‘Dispute’ meaning of — Power of Collector 
to refer. 


The section pre-supposes any one of the 
two kinds of disputes mentioned therein, 
namely, (i) any dispute as to apportionment of 
the compensation awarded or any part thereof; 
and Gi) any dispute as to the persons to 
whom the same or any part thereof is pay- 
able. The word ‘dispute’ occurring in Sec- 
tion 30 means a quarrel between two or more 
rival parties laying claim over the whole or 
any part of the compensation money. The 
use of the word “persons” i.e, in plural number 
in the section is also significant. Reference 
of a dispute as to the persons to whom the 
amount of compensation is payable is evident- 
ly meant for determination as to which person 
is entitled to receive the money. A dispute 
of this nature pre-supposes the rival claims of 
two or more contending parties which are to 
be decided by the District Judge. A mere 
doubt about the eligibility of the petitioner to 
receive the compensation money, in the 
absence of any other contending party laying 
claim to the whole or any part of the com- 
pensation money, will not constitute a dispute 
within the meaning of Section 30. The Col- 
lector has no jurisdiction to refer the matter 
to the District Judge in such case. 

(Paras 12, 13) 

(C) Land Acquisition Act (1894), Sec. 30 

— Reference under — That the Govt. has got 
no right to intervene and ask for a reference 
after acquisition proceedings are taken up and 
award is made cannot be accepted as 3 
general proposition, (Para 10) 
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Cases Referred: Chronologicat Paras 
AIR 1973 SC 1362 = 1973 Tax LR 684 8 
AIR 1968 SC 1186 = (1968) 2 SCR 823 8 


AIR 1966 SC 237 = (1965) 3 SCR 576 11, 
13 
AIR 1961 Pat 150 = 1961 BLIR 486 8 


AIR 1934 All 260 = 1934 All LJ 32 (FB) 
10 
AIR 1932 Bom 386 = 34 Bom LR 791 15 


L. Nanda Kr. Singh, for Petitioner, 
Govt. Advocate, Manipur, for Respondents. 


B. N. SARMA, J. :— This is an applica- 
tion under Art. 226 of the Constitution of 
India with a prayer to quash the Reference 
made by the Collector, Manipur North Dis- 
trict, Karong, to the District Judge, Manipur 
under Section 30 of the Land Acquisition Act, 
1894 (hereinafter called the Act) in L. A. Case 
No. 1 of 1972 and for a writ of the nature of 
mandamus directing the respondents to pay 
to the petitioner the sum of Rs. 59,616)- 
awarded as compensation by the Collector jn 
respect of the acquired Iand. The Collector 
of North District: Manipur, the State of 
Manipur and the Secretary, Government of 
Manipur, Development Department have been 
arrayed as defendant Nos. 1, 2 and 3 respec- 
tively. The relevant facts may be stated, in 
brief, as below. 

2. The village Nungphou is a hill vil- 
lage within the North District, Manipur, and 
it is one of the villages grouped under the 
Sadar Circle No. 1 under the provisions of 
the Manipur State Hill Peoples (Administra- 
tion) Regulation, 1947. The petitioner is the 
headman of this village and he has been in 
exclusive possession of the lands of the village 
tealising house tax from the residents of the 
village for the purpose of paying the same to 
the Government. 


3. While the petitioner was the owner 
in occupation of the lands of the village, in 
1965-66 the respondents took possession of 
an area of 12.99 acres of land in the said 
village without any authority, for the pur- 
pose of construction of some houses for some 
Government office on the assumption that it 
was Government khas land. Thereupon the 
petitioner filed successive applications (An- 
nexures A/3 to A/6) to the respondents, pray- 
ing for arranging to pay reasonable compen- 
sation to him for the land so occupied stat- 
ing that it was his land. At last on the basis 
of the application at Annexure A/3, the Gov- 
ernment of Manipur caused an enquiry to be 
made by the S. D. O. Mao Sadar Hill Subdivi- 
sion to ascertain whether the land in question 
belongs to the petitioner and falls within his 
village Nungphou or it is Government khas 
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land. The said S. D. O., after an enquiry 
submitted a report on 1-7-1966 to the Deputy 
Commissioner, Manipur (Annexure A/7) stat- 
ing that the land in question falls within the 
village of the petitioner and is not Govern- 
ment khas land. 


4. On receipt of the enquiry report 
from the S. D. O., Mao Sadar Subdivision, 
as above, the Government of Manipur decid- 
ed to acquire the land in question and issued a 
preliminary notification under Section 4 (1) of 
the Land Acquisition Act, 1894, vide Noti- 
fication No. 8/25/63-D dated 28th June, 1969 
(Annexure A/8), which was duly published. 
A copy of this Notification was separately sent 
to the petitioner. Thereafter the respondent 
No. 1 issued a Notification No. DC(N) 6/26 
dated 2-5-1972 under Section 9 of the Act 
(Annexure A/10). A copy of this Notification 
was also separately sent to the petitioner ask- 
jng him to appear before the Collector on 
12-6-1972 to state the nature of his claim and 
the amount and particulars of his claim. On 
receipt of this notice, the petitioner appeared 
before the Collector and lodged an objection 
as to the area of the Jand acquired which was 
notified as measuring 11 acres approximately, 
but which actually measured 12.99 acres. The 
acquisition case was registered as L. A. case 
No. 1 of 1972. Except the petitioner no 
other person appeared before the Collector 
to lay any claim to the land or to the com- 
pensation in respect of the same. After due 
enquiry the Collector made an award in 
favour of the petitioner granting Rs. 59,616/- 
as compensation for 12.99 acres of land, at 
the rate of Rs. 4,000/- per acre. The award 
was made on 29-1-1973. On the same day the 
respondent No. 1 wrote to the respondent 
No. 3 to make available the sum of Rupees 
59,616/- for payment to the petitioner vide 
his letter dated 29-1-1973 (Annexure A/14). 
In spite of this letter from the respondent 
No. 1 and also repeated requests from the 
petitioner the respondent Nos. 2 and 3 avoid- 
ed payment on this or that plea. At last on 
26-3-1975 the Revenue Secretary to the Gov- 
ernment of Manipur filed an application, pur- 
portedly under Section 30 of the L. A. Act, 
requesting the Collector to refer the case to 
the District Judge stating inter alia that the 
respondent No. 2 was “doubting the title of 
the petitioner to receive the compensation 
money” (Annexure A/15). The respondent 
No. 1 wrote back to the Hill Commissioner, 
Manipur, expressing his doubt about the ap- 
plicability of S. 30 of the L. A. Act in the 
case and suggested that the matter might be 
reviewed in consultation with the law depart- 
ment; but it appears this request was not 
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heeded to. At last the respondent No 1 made 
a reference to the District Judge, purportedly 
under Section 30 of the L. A. Act, in com- 
pliance with the letter of the Revenue Secre- 
tary (Annexure A/15). In the letter of re- 
ference (Annexure A/18) the Collector stated 
“it is claimed in the petition (of the Revenue 
Secretary) that Shri Phongseh Misao (peti- 
tioner) is not entitled to receive the com- 
pensation” awarded by the Collector in L. A. 
Case No. 1 of 1972. It is against this refer- 
ence the petitioner has come up with the pre- 
sent writ petition with the prayers, as mentioned 
above alleging, inter alia, that the reference 
made by the Collector is wholly without juris- 
diction and that the respondents are bound in 
law to pay him the compensation awarded by 
the Collector for the acquired land. 


5. The respondents filed a counter 
affidavit sworn by the Under Secretary to the 
Government of Manipur, Development depart- 
ment, resisting the claim of the petitioner. It 
appears from the counter affidavit that the 
Stand of the respondents is not very clear. 
At one place in the counter affidavit, it is 
stated that the land in question is actually 
Government khas land and that the report 
of the S. D. O. Mao at Annexure A/7 where- 
in it is stated that the land is included with- 
in the village of the petitioner is not reliable. 
Again at another place it is stated that the 
State has been and is the absolute owner of 
the village Nungphou and the Chief and his 
villagers are given only possessory right on 
payment of house tax thereof to the Govern- 
ment. 


6. Mr. Nanda Kumar Singh, the learn- 
ed counsel for the petitioner contended before 
us that the so-called reference by the Res- 
pondent No. 1 under Section 30 of the L. A. 
Act is wholly misconceived and without juris- 
diction. According to him, once the land was 
acquired and the award was made, the Gov- 
ernment could have no right to intervene and 
to ask for a reference under Sec. 30, as has 
been done in this case. At any rate, he sub- 
mitted, in the absence of any other claimant, 
it cannot be said that there is any dispute 
within the meaning of Section 30 of the Act 
to give jurisdiction of the Collector to make 
a reference. 

7. The learned Government Advocate, 
on the other hand submitted that the Goy- 
ernment having disputed the right of the peti- 
tioner to receive the compensation money, the 
Collector was within his jurisdiction to make 
the reference and this Court, in its writ juris- 
diction, cannot interfere with the discretion of 
the Collector. He further submitted that the 
alternative remedy of the petitioner is still 
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there betore the District Judge in the Refer- 
ence case and he cannot be allowed to invoke 
the writ jurisdiction of this Court without 
exhausting that remedy. 


8. Before we go into the merits of the 
contentions raised on behalf of the petitioner, 
let us first deal with the preliminary objec- 
tion of the respondents as to the jurisdiction 
of this Court to entertain the present writ 
application. It is a settled law that if an 
administrative or quasi judicial body acts 
without jurisdiction the High Court can in- 
terfere with such action in its certiorari juris- 
diction. Jt is also a settled Jaw that the find- 
ing of such a body as to a jurisdictional fact 
can be re-examined by the High Court to 
come to its own conclusion. If any authority 
is needed for this proposition, reference may 
be made to the decisions of the Supreme 
Court in Statecf M.P.v.D.K. Jadav, AIR 
1968 SC 1186 and Raza Textile v. I. T. Officer 
AIR 1973 SC 1362. We may also refer here 
to the decision of the Patna High Court in 
Sudhangshu Kumar v. L. A. Officer, AIR 1961 
Pat 150, the facts of which are very much 
similar to those of the present case. In that 
case it was held that the existence of a dis- 
pute as regards apportionment of compensa- 
tion is a question of jurisdictional fact and 
unless there is such a dispute existing, the 
L. A. Officer has no authority or jurisdiction 
to make a reference to the Civil Court under 
S. 80. It was further held that where the 
jurisdiction of an Administrative Authority 
depends upon a preliminary finding of fact, 
the High Court is entitled, in a proceeding 
for a writ of certiorari, to determine by its 
independent judgment whether or not that 
finding of fact is correct. 


9, We have therefore no hesitation to 
hold that the objection of the learned Govern- 
ment Advocate as to the jurisdiction of this 
Court is wholly untenable. We now proceed 
to examine the contentions of the learned 
counsel for the petitioner, as mentioned ear- 
lier. 

10. The contention of Mr. Nanda 
Kumar Singh that once an acquisition pro- 
ceeding is taken up and an award is made, 
the Government has no right to intervene and 
ask for a reference cannot be accepted as a 
general proposition of law. No doubt, if the 
land belongs to the Government and none 
else has got any interest therein, there can be 
no necessity at all for the Government to go 
for acquisition. But there may be cases where 
the Government is the owner of the land but 
some other persons have got some limited 
interest, say as tenants or as licensees and 
such persons may have their structures or 
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valuable trees on the land, to which they are 
legally entitled and which come within the 
definition of land under Section 3 (a) of the 
Act. In such a case it is always open to the 
Government to declare in the Notification| 
under S. 4of the Act what is the nature of 
the right of the State over the land. In that 
case the person who may be interested in dis- 
puting the title of the Government to the 
land would be entitled to raise objections be- 
fore the Collector and then before the Dis- 
trict Judge and to have a determination of 
the question of title on the evidence. This 
was the view expressed by a Full Bench of 
the Allahabad High Court in Makhanial v. 
Secretary of State, AIR 1934 All 260. Again 
in some cases after the acquisition proceeding 
is started and the award is made, the land 
may vest in the Government by operation of 
law or otherwise. In such a case the Collec- 
tor is within his jurisdiction under Section 30 
of the Act to make a reference to the Dis- 
trict Judge for determination of the right of 
the Government to compensation which may 
devolve on it after the award. This was the 
view taken by the Supreme Court in Grant v. 
State of Bihar, AIR 1966 SC 237. 





ii. The question now is whether in 
the instant case there was any scope to make 
a reference under Section 30 of the Act at 
the instance of the Government. Admittedly 
at the initial stage in 1965-66 the Govern- 
ment proceeded to start some construction on 
the land for some Government offices on the 
assumption that it was Government khas land. 
Then on the representations made by the 
petitioner the Government caused an enquiry 
to be made by a responsible revenue officer, 
namely, the S. D. O. Mao Sadar Sub-division, 
who after due enquiry submitted a 
report stating that the land in qves- 
tion falls within the village of the peti- 
tioner and it is not Government khas 
land. The Government evidently ac- 
cepted this report; otherwise it would not have 
initiated the acquisition proceedings. In the 
notice under Section 4 (1) (Annexure A/8) as 
well as in the notice under Section 9 of the 
Act (Annexure A/i0) the land was described 
as situate at Nungphou which is admittedly 
the village of the petitioner. Copies of these 
notices were separately sent to the petitioner 
by the Collector for information. In spite of 
publicity given to these notifications none else 
except the petitioner laid any claim for com- 
pensation. The Collector after due enquiry, 
as required under the Act, by his award dated 
29-1-1973 held that the land belonged to the 
petitioner Shri Phongseh Misao and awarded 
compensation accordingly. At no stage of the 
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acquisition proceedings, before the Award was 
made, Government raised any objection about 
the eligibility of the petitioner to receive such 
compensation. On the same day the award 
was made, the Collector wrote to the Develop- 
ment Commissioner to make available the sum 
of Rs. 59,616/- awarded as compensation for 
payment to the petitioner, The Government 
slept over the matter tili 26-3-1975 on which 
date the Revenue Secretary, Government of 
. Manipur filed an application before the Col- 
lector for a reference of the case to the Dis- 
trict Judge under Section 30 of the Act as 
“the Government is doubting the title of the 
respondent Shri Phongseh Misao” and as “the 
said respondent is not entitled to receive the 
compensation ‘awarded or is not competent 
to alienate the land”. It was not mentioned 
in this petition (Annexure A/15) nor in the 
letter of reference addressed to the District 
Judge (Annexure A/18) that either the Gov- 
ernment or anybody else is entitled to receive 
the whole or any part of the compensation 
money. 
12. Section 30 of the L. A. Act is in 
the following terms: 


“30. Disrute as to apportionment -— 
Wken the amount of compensation has been 
settled under Section 11, if any dispute arises 
as to the apportionment of the same or any 
part thereof, or as to the persons to whom the 
same or any part thereof is payable, the Col- 
lector may refer such dispute to the decision 
of the Court.” 


It is seen from the above provisions that 
a reference under the section pre-supposes 
anyone of the two kinds of disputes mention- 
ed therein, namely, (i) any dispute as to the 
apportionment of the compensation awarded 
or any part thereof; and (ii) any dispute as 
to the persons to whom the same or any part 
thereof is payable. Admittedly there is no 
dispute as to the apportionment of the com- 
pensation nor can it be said that there is any 
dispute as to whom the compensation is pay- 
able. A dispute of this nature pre-supposes 
the rival claims of two or more contending 
parties which are to be decided by the Dis- 
trict Judge. We do not think that a mere 
doubt about the eligibility of the petitioner to 
receive the compensation money, in the ab- 
sence of any other contending party laying 
claim to the whole or any part of the com: 
pensation money, will constitute a dispute 
within the meaning of S. 30. 


13. The word ‘dispute’ is not defined 
in the Act. According to Chambers’s Dic- 
tionary the word ‘dispute’ means a quarrel; 
a contest with words; an argument or a 
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debate. The learned Govemment Advocate 
submits that when the State has now dis- 
puted, that means challenged, the eligibility 
of the petitioner to receive the compensation 
money, there is a dispute. When a word ad- 
mits of two or more meanings it is to be 
understood in that sense in which it best har- 
monises with the scheme or the subject of the 
enactment. Viewed in such context, we are 
of the opinion that the word ‘dispute’ occur- 
ring in Section 30 ct the L. A. Act means a 
quarrel between two or more rival parties 
laying claim over the whole or any part of 
the compensation money. The use of the 
word “persons” i.e. in plural number in the 
section is also significant. Reference of a 
dispute as to the persons to whom the amount 
of compensation is payable is evidently meant 
for determination as to which person is en- 
titled to receive the money. There must be 
such a person amongst the rival contending 
parties. In the instant case the respondents 
in their application filed before the Collector 
(Annexure A/15) has not stated who is en- 
titled to receive the money; nor has the Col- 
lector in his reference asked the District Judge 
to decide who is the person entitled to receive 
the compensation money. He has simply 
asked the District Judge to decide whether oF 
not the petitioner is entitled to receive the 
money. This is not within the scope and 
ambit of Section 30 of the -L. A. Act, in out 
opinion. In fact the Collector also took the 
same view, as we have taken, as is evident 
from his letter addressed to the Hill Commis- 
sioner (Annexure A/17). It appears ultimately 
he had to yield to the pressure of the Gov- 
ernment in making the reference. It may be 
mentioned here that under Section 18 of the 
L. A. Act the Collector is bound to make 
such a reference. But under Section 30, the 
Collector is not bound to make such a refer- 
ence on any application. In Grant v. State 
of Bihar (AIR 1966 SC 287) (supra) the 
Supreme Court observed : 


“Whereas under Section 18 the Collector 
is bound to make a reference on a petition 
filed by a person interested, the Collector is, 
under Section 30, not enjoined to make 4 
reference; he may relegate the person raising 
the dispute to agitate the same in a suit and 
pay the compensation in the manner declar- 
ed by his award. The powers which are ex- 
ercised by the Collector under Section 18 (1) 
and under Section 30 are distinct and may 
be invoked in contingencies which do not 
overlap.” 


14. No doubt, it has been urged in the 
counter affidavit of the respondents filed in 
this Court that the finding of the S. DÐ. O. 
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Mao Subdivision, that the land in question 
falls within the village Nungphou is not cor- 
tect and that the land is actually Government 
khas land. Alternatively, it has also been 
stated that the land comprised in the said 
village belongs to the Government and the 
petitioner who is the head of the village as 
well as other villagers have got only posses- 
sory right. But what have been stated be- 
fore us in the writ petition will not go to give 
jurisdiction to the Collector to make a refer- 
ence under Section 30. What was stated be- 
fore the Collector is only material for that 
purpose. It was never the case of the res- 
pondents before the Collector that the acquir- 
ed land is actually Government khas land or 
that the State is the owner of the land com- 
prised in village Nungphou and ‘the petitioner 
has got only possessory right. In their appli- 
cation filed before the Collector it was simply 
stated that the Government doubts the eligi- 
bility of the petitioner to receive the com- 
pensation money. As we have already point- 
ed out, a mere doubt does not go to consti- 
tute a dispute within the meaning of Sec- 
tion 30. 


15. Mr. Nanda Kumar Singh, the 
learned counsel for the petitioner further 
urged before us that the aforementioned claim 
of the Government, now put before this Court, 
is barred by the principle of estoppel. Jt was 
submitted by him that having regard to the 
terms of the Government Notifications which 
described the land in such a manner as to 
negative the suggestion that it was Govern- 
ment land and having regard to the whole 
course of the land acquisition proceedings 
which were utterly inconsistent with the land 
being Government land, the Government is 
now estopped from claiming that the land is 
Government khas land or that the Govern 
ment is the actual owner of the land com- 
prised in village Nungphou. In making this 
submission Mr. Nanda Kumar Singh relied 
on the decision of the Bombay High Court 
in Secretary of State v, Tatya Saheb, AIR 
1932. Bom 386. Though this contention ap- 
pears to have some force, it is not necessary, 
in our opinion, for the purpose of disposal of 
this writ petition to decide as to whether or 
not the Government is estopped from saying 
so. We have already held that there was no 
dispute before the Collector as to the per- 
sons to whom the compensation money is 
payable. In the absence of such a dispute 
the Collector could have no jurisdiction to 
make a reference to the District Judge. The 
respondents are bound to pay the compensa- 
tion money to the petitioner in terms of the 
award made by respondent No. 1. 
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16. In the result this petition is allow- 
ed and the Rule is made absolute. The re- 
ference made by the Collector to the District 
Judge under Section 30 of the Act (Annexure 
A/18) is hereby quashed and we direct the res- 
pondents to pay the compensation money in 
terms of the award made by the respondent 
No. 1 to the petitioner. In the circumstances 
of the case we however leave the parties to 
bear their own costs. 


K. LAHIRI, J. :— I agree. 
Petition allowed. 


AIR 1977 GAUHATI 51 
K, LAHIRI, J. 

Mangaldoi Tea Co. Ltd., Petitioner v. 
Md. Abdul Latif Munshi, Opposite Party. 

Civil Revn, No. 78 of 1974, D/- 25-5- 
1976* 

(A) Civil P. C. (1908), O. 9 R. 13 — 
Hearing of application under — Presid- 
ing Officer absent on the date set down 
for hearing — On an application filed by 
plaintiff —- Civil shristadar set down a 
date for hearing of the application — 
Presiding Officer restoring the suit to 
file on the date in absence of plaintiff 
— Held, the order passed was illegal and 
without judisdiction, 

The Civil shristadar had no jurisdiction 
vested in him by law either under the 
Civil Procedure Code or under the Civil 
Rules or Orders to make any judicia? 
order like fixing a date of hearing of a 
suit. Therefore the date fixed by him 
was not the date set down for hearing of 
the application under O. 9 R. 13 of the 
Code, The Presiding Officer acted ille- 
gally and without jurisdiction in taking 
up the matter for hearing on the date 
fixed by civil shristadar and disposing of 
the same in absence of the plaintiff and 
his counsel, (Para 4} 

(E) Civil P, C. (1908), O. 9 R. 13 — 
Setting aside an ex parte decree — 
Grounds — Power of the Court to restore 
a suit is circumscribed and limited. 

The power of the court to restore a 
suit is circumscribed and limited by the 
express provision contained in O. 9 
Rule 13 of the Code. On no other ground 
other than those enumerated in Or, 9 
Rule 13 of thesCode a court can set aside 
an ex parte decree. For setting aside the 


"From order of A. B. Das, Munsif, Man- 
galdoi in Misc, (J) Case No. 8 of 1973. 
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decree, the applicant must satisfy the 
court that (i) the summons was not ser- 
ved or that (ii) he was prevented by any 
sufficient cause from appearing in court 
when the suit was called for hearing. In 
the present case, the impugned order 
was passed not on any of the aforesaid 
ground, Queerly enough the suit was 
restored to file “due to the absence of 
the plaintiff.” This is not a ground on 
which a civil court can set aside an ex 
parte decree, (Para 6) 


(C) Civil P. C. (1908), O. 9 R. 13 — Set- 
ting aside an ex parte decree — Applica- 
tion filed beyond the period of limitation 
— Suit restored to file without making 
order of condonation of delay —— Held, 
the Presiding Officer acted beyond his 
jurisdiction vested in him by law. 

S, 3 of the Indian Limitation Act, 1963 
clearly lays down that no matter whether 
any objection is taken or not, it is the 
duty of the court to ascertain as to 
whether the application, appeal ete, is 
filed within the period of limitation, A 
question of limitation is undoubtedly a 
question of jurisdiction of the court. No 
court can entertain and dispose of an ap- 
plication, appeal etc. when the same is pre- 
sented beyond the period of limitation. 
It can assume jurisdiction to dispose of 
the matter only after condoning the 
delay. In the instant case, the said order 
of condonation of delay not having been 
made, the order of restoration of suit 
passed by the Munsiff is beyond his juris- 
diction vested in him by law and cannot 
be sustained. (Para 5) 

B. K. Das and J. N. Sarma, for Peti- 
tioner. 


ORDER :— This Civil Revision under 
S. 115 of the Civil Procedure Code is 
directed against an order dated 20-5-1974 
passed in Mise. (J) Case No. 8 of 1973 
arising out of Title Suit No. 15 of 1971. 

2. The petitioner company, as plain- 
tiff, filed a suit, being Title Suit No, 15 
of 1971, in the court of the Munsiff at 
Mangaldoi against the opposite party for 
a declaration of title and for ejectment 
from the suit land, The opposite party as 
defendant appeared in court and filed 
written statement and in due course the 
matter came up before the learned Mun- 
siff who passed an ex parte decree on 
14-11-1972, Thereafter, on 11-1-1973 the 
opposite party filed an application pur- 
ported to be under Or. 9 R. 13 of the 
Civil Procedure Code for setting aside 
the ex parte decree, which was contested 
by the present petitioner and thereafter 
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several adjournments were taken by the 
parties from time to time and at long 
last the matter was posted for hearing on 
14-3-1974. But on that date the Presiding 
Officer of the court, namely, the Munsiff 
was absent. On that date, on behalf of 
the petitioner, an application was filed 
complaining that although the present 
O. P., was away in Bangladesh, in the 
Hazira filed in Court his name was shown 
as present in court on 13-1-1974 and 
14-3-1974, On receipt of this application, 
the Civil Shristadar in charge of the 
Munsiff’s court, who could not fix any 
date of hearing of the suit passed an order 
directing that the matter may be put up 
for orders on 22-4-1974; on 22-4-1974, the 
learned Munsiff was again absent and 
accordingly the matter had to be put off 
for 20-5-1974. The order dated 22-4-1974 
as well, was passed by the Civil Shrista- 
dar who had no power and jurisdiction 
to fix a date of hearing of the suit, Ac- 
cordingly the case came up on 20-5-1974 
before the Munsiff. As stated earlier, on 
that date, apparently the case was not 
fixed for hearing of any other matter 
excepting for consideration of the appli- 
cation filed by the petitioner on 14-3- 
1973. But on that date, namely, 20-5- 
1974, the present petitioner filed an ap- 
plication stating about the illness of the 
representative of the plaintiff-company 
and also stated that the learned counsel 
of the petitioner was away in Shillong, 
wherefor a prayer was made for adjourn- 
ment, But the learned Munsiff rejected 
the said application stating that the ap- 
plicant namely, one Tarini Misra had no 
locus standi to file the said application 
and in the same breach the learned Mun- 
siff restored the suit to file observing as 
under:— 

“The original suit is restored to file 
due to the absence of the plaintiff.” 

3. This application hag been filed un~- 
Ger S, 115 of the Civil Procedure Code 
and is directed against the impugned 
order dated 20-5-1974, Sri J. N. Sarma, 
the learned counsel appearing on behalf 
of the petitioner has questioned the vali- 
dity of the impugned order on the 
following grounds:— 

(1) That the learned Munsiff had no 
jurisdiction vested in him by law to take 
up the hearing of the case on 20-5-1974 
inasmuch as the case was never fixed for 
hearing on 20-5-1974 and therefore the 
learned Munsiff was bound to adjourn 
the case to some other date for hearing. 

(2) That the application under Or. 9 
R. 13 C. P, C. was apparently barred by 
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imifation and, as such, the learned Mun- 
iff assumed jurisdiction not vested in 
im by law in taking up and disposing of 
he matter, when apparently and admit~ 
edly the application owas barred by 
imitation, He contended that the decree 
vag passed ex parte on 14-11-1972 and 
he application under O. 9 rule 13 was 
nade on 11-1-1973 and as such the appli- 
ration was beyond the period of limita- 
ion and there is nothing on record to 
show that there was any application 
nade by the opposite party praying for 
condonation of the delay under any pro- 
vision of the Indian Limitation Act, 1963. 

(3) That in any view of the matter, no 
vival of the nature could be made by 
any Civili Court in exercise of its power 
ander Or, 9 R 13 of the Civil Procedure 
Code inasmuch as a Civil court acting 
ander the Code of Civil Procedure can 
restore a suit to its file only after com- 
4yine with the mandatory provisions 
‘ontained in Or. 9 Rule 13 of the Code, 
According to the learned counsel, under 
the foresaid provision it was incumbent 
apon the petitioner to satisfy the court 
tither (i) that the summons was not duly 
erved or {ii) that he was prevented by 
any sufficient cause from appearing in 
‘court when the suit was called on for 
wearing, In the absence of the satisfac- 
ion as set forth above, the court had no 
urisdiction to restore the suit under 
J. 9 R. 18 of the Code, In the instant 
‘ase, according to the learned counsel, 
he suit was restored in view of the ab- 
ence of the plaintiff which is absolutely 
‘oreign or extraneous to O. 9 R. 13 and 
is such the impugned order must be held 
co have been made without jurisdiction 
x in excess of its jurisdiction vested in 
t by law, 


4. Having heard the learned counsel 
ind also on perusal of the record, I am 
£ definite opinion that on 20-5-1974, the 
natter could not have been taken up for 
rearing by the learned Munsiff. The mat- 
er was set down for hearing on 14-3- 
974 on which date, the Presiding Offi- 
er was absent, but an application was 
iled by the plaintiff and the Civil Shris- 
adar of the court passed an order direc- 
ing that the application should be put 
ip for orders on 22-4-1974, On 22-4-1974 
he learned Munsiff was absent and there- 
‘ore the Civil Shristadar directed that 
he mutter may be placed for orders be- 
‘ore the learned Munsiff, The Civil Shris~ 
adar had no jurisdiction vested in him 
3y law either under the Civil Procedure 
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Code or under the Civil Rules and Orders 
to make any judicial order like fixing a 
date of hearing of a suit, This being the 
admitted position, there is no escape 
from the conclusion that 20-5-1974 wasi 
not the date set down for hearing of the 
application under O. 9 R, 13 of the Code. 
Under the circumstances, I am of the 
opinion that the learned Munsiff acted 
illegally and without jurisdiction in tak- 
ing up the matter for hearing on 20-5-' 
1974 and disposing of the same in the 
absence of the plaintiff and his counsei 
Accordingly I hold that the impugned 
order was made without jurisdiction. 

5. Besides Į find the second contention 
of the learned counsel appearing on be- 
half of the petitioner has sufficient force. 
When an application under O. 9 R. 13 of 
the Code was filed beyond the prescribed 
limit, the learned Munsiff ought to have 
decided the question as to whether in 
fact he had the jurisdiction vested in him 
by law to entertain an application filed 
beyond the prescribed period of limita- 
tion, S, 2 of the Indian Limitation Act, 
1963 clearly lays down that no matter 
whether any objection is taken or not, it 
is the duty of the court to ascertain ag to 
whether the application appeal ete, is 
filed within the period of limitation. 
This has not been done in the instant 
case. There is no application for condo- 
nation of the period of limitation. In any 
view of the matter, when the application 
was filed beyond the period of limitation, 
there ought to have been an order of the 
court condoning the delay for one reason 
or the other and in the absence of any 
such finding, I must hold that the learn- 
ed Munsiff acted beyond his jurisdiction 
vested in him by law. A question of limi- 
tation is undoubtedly a question of juris- 
diction of the court. No court can enter- 
tain and dispose of an application, ap- 
peal etc. when the same is presented be- 
yond the period of limitation, It can as- 
sume jurisdiction to dispose of the mat- 
ter only after condoning the delay. In 
the instant case, the said order of con- 
donation of delay not having been made 
by the learned Munsiff, the impugned 
order cannot be sustained, 

6. The next point which has been 
urged by the learned counsel by itself is 
enough to hold that the impugned order 
is without jurisdiction. The learned 
counsel is absolutely justified in submit- 
ting that the power of the court to res- 
tore a suit is circumscribed and limited 
by the express provision contained in| 
O, 9 R, 13 of the Code. On no ground 
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other than those enumerated in O. 9 
R. 13 of the Code a court can set aside 
an ex parte decree. For setting aside the 
decree, the applicant must satisfy the 
court that (i) the summons was not ser- 
ved or that (ii) he was prevented by any 
sufficient cause from appearing in court 
when the suit was called on for hearing. 
In the present case, the impugned order 
was passed not on any of the aforesaid 
ground. Queerly enough the suit was 
restored to file "due to the absence of 
the plaintiff.” This is not a ground on 
which a civil court can set aside an ex 
parte decree. Accordingly I am constrain- 
ed to hold that the impugned order is 
absolutely without jurisdiction and can- 
not be sustained, 

7. In the result, the application is 
allowed and the impugned order dated 
20-5-1974 is set aside and the matter is 
sent down to the Munsiff, Mangaldoi for 
disposal in accordance with law, and in 
the light of the observations made here- 
in. 

8. Before parting with the records, I 
must observe that the above conclusion 
regarding the question of limitation is 
not my final opinion. When this matter 
will go down to the learned Munsiff, he 
should consider as to whether the appli- 
cation was filed within the period of 
limitation or not and/or as to whether the 
present opposite party had sufficient 
ground for not submitting the application 
within the period of limitation. The lear- 
ned Munsiff should dispose of this matter 
first and thereafter, giving opportunities 
to the parties, proceed to dispose of the 
matter in terms of O. 9 R. 13 of the Code. 

9. In the result, the petition is allow- 
ed and the impugned order is quashed. 
No order as to costs. 
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Revision allowed. 
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N. IBOTOMBI SINGH, J. 

Benoy Mazumdar, Petitioner v. The 
State of Assam & others, Respondents. 

Civil Rule No, 657 of 1975, D/- 6-1- 
1977. 

Land Acquisition Act (1894), Ss. 11 & 
12 — Passing of award by Collector — 
When notifications under Ss. 4,6 & 9 
have been issued and land is also acquir- 
ed, Collector is legally bound to pass 
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B. Mazumdar v. State of Assam (Pathak C. J.) 
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award under S, 11 and file it under 
S. 12. (Para 6) 


S. K, Hom Choudhury, for Petitioner, 
K. Sarma, for Respondents. 


PATHAK, C. J.:— By this applica- 
tion under Article 226 of the Consti- 
tution of India the petitioner has prayed 
for a writ of mandamus or a writ of like 
nature directing the Respondent No. 2, 
Collector of Cachar, Silchar, to pass an 
award in L. A, Case No, 1/67-68 and to 
pay adequate compensation to the peti- 
tioner for acquiring petitioner’s land 
mentioned in the petition. 

2. By Notification No, R, L. A 467/69/2 
dated 7-2-1970, issued under the provi- 
sions of S, 4 of the Land Acquisition Act, 
1894 (Act I of 1894) (hereinafter referred 
to as ‘the Act’) and published in the 
Assam Gazette dated 18-2-1970, the Gov- 
ernment of Assam in the Revenue De- 
partment acquired an area of 17 Bighas 
18 Kathas 15 Chattaks of land belonging 
to the petitioner and situated in village 
Bhorakhai Grant (2nd sheet), Mouza or 
Pargana Chatla Haor, Sub-division Sil- 
char in the district of Cachar, for the 
purpose of expansion of Live Stock Farm 
at Ghoongoor, Cachar. A copy of the 
notification is at Annexure-1 to the 
petition. By the same notification objec- 
tion under S. 5-A of the Act was also 
ealled for to be filed on or before 11-3- 
1970 or within 30 days from the date of 
publication of the notification in the 
Gazette whichever is later, 


3. It is submitted that thereafter a 


notice under 5. 6 of the Act was also 
published and after that notice under 
8. 9 of the Act was published, under 


Notification No, RLA. 467/69/19. By that 
novice under S. 9, claims to compensa- 
tion, if any, for all interested in the said 
land were required to be submitted to 
the Collector, Cachar, on or before 31-8- 
1971. A copy of the notice under S. 9 of 
the Act is annexed tu the petition as An- 
nexure-2, 


4. It is stated in the petition that 
possession of the acquired land had al- 
ready been taken by the Deputy Direc- 
tor, Department of Animal Husbandry 
and Veterinary, Silchar, that is to say, 
11 Bighag and odd in February, 1965 and 
5 Bighas and odd in 1967. The petitioner 
submitted his claim for compensation and 
he claimed compensation at the rate of 
Rs. 13,000/- per bigha. It is stated by the 
petitioner that sale deeds of neighbour- 
ing land pertaining to the period from 
1968 to 1970 were filed by the petitioner 
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ind the Collector after perusal of the 
ale deeds and other relevant records by 
vis order dated 21-10-1971 passed in 
4. A, Case No, 1/67-68 determined the 
value of the aforesaid land at the rate of 
Rs. 6878/- per bigha, but up till now no 
‘ormal award has been passed by the Col- 
ector nor any compensation has been paid 
the petitioner for the acquisition of his 
valuable property. A copy of the order 
lated 21-10-1971 is annexed to the peti- 
ion as Annexure-4 to the petition, which 
reads as follows:— 


91-10-1971, Seen the sale statement 
xepared by the S. K, The sale deeds 
‘elate to the period 1968-1970 and the 
ieighbouring village Ambikapur Part VI 
is no transactions were reported in res- 
sect of Barakai Grant. The av. value of 
Sailura’ class of land as per the sale 
statement ig Rs. 11006.00, whereas the 
and under acquisition ‘is not ‘Bhit’ but 
chara’ clasg of land as the land was not 
itilised nor anything grown over there. 
[he bigha portion of Sailura is 16 while 
of chara is 10, Taking these factors into 
sonsideration the proportionate value of 
chara’ class of land would be Rs, 6878/- 
yer bigha in 1970. Considering also the 
mpact of developmental activities in the 
1eighbouring land, such as, constryction 
$ Medical College, Regional Engineering 
Tollege, price has considerably grown up 
ince 1967 when the acquisition proceed- 
ngs were first drawn up. Therefore 
2s, 6878/- per bigha appears to be rea- 
nable, This rate is therefore approved. 

Sd/-T. L. Boruah 
A. D. C., Cachar.” 


5. After this order dated 21-10-1971 
10 award has been passed as required 
inder S. 11 of the Act nor the award has 
een filed in the Collector’s office as re- 
juireq under S. 12 of the Act. By this writ 
tition the petitioner submits that by 
iot passing the award the petitioner is not 
mly unable to get the amount of compen- 
ation but he is also unable fo challenge 
he inadequacy of the compensation, if any 
n a proper court. Whatever that may 
ye, there is no reason why the Collector, 
vho is the author of the notifications 
minder Ss, 4, 6 and 9 of the Act and who 
ras acquired the land in question, should 
1ot pass the award in terms of S, 11 and 
ile the same in terms of S. 12 of the Act. 

6. Though notices were served, no 
iffidavit-in-opposition has been filed by 
he Respondent No. 2, the Collector of 
Zachar, An affidavit-in-opposition has 
en filed on behalf of the Respondent 
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No, 3, the Secretary to the Government 
of Assam, Revenue Department, where- 
in taking over possession of the land in 
question is admitted but objection has 
been raised regarding the amount of 
compensation awarded per bigha, stating 
it to be too high and to that effect some 
facts have been stated. We are, however, 
not concerned with that matter in the 
present case, When notices under Ss. 4, 6 
and 9 of the Act have been issued and 
the land in question has been acquired, 
it is the legal duty on the part of the 
Collector to pass the award ag required 
under S$. 11 and to file the same in the 
Collector’s office as required under S. 12 
of the Act, The Collector has unreason- 
ably’ failed to do his duty enjoined upon 
him under Ss. 11 and 12 of the Act, 

7. In the circumstances, we issue a 
writ of mandamus directing the Collec- 
tor to pass the award in L. A, Case 


No, 1/67-68 and file the same in the 
Collector’s office within three months 
from today. 


8. The petition is accordingly allowed 
and the Rule is made absolute, The Res- 
pondents shall pay cost of this petition 
to the petitioner which we assess at 
Rs. 100/-. 

N. IBOTOMBI SINGH. J»:— I agree. 

Petition allowed. 
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M. C. PATHAK, C. J, AND 
N. IBOTOMBI SINGH, J, 

The Assam State Road Transport Cor- 
poration, Appellant v., Smt. Mahamaya 
Das and others, Respondents. 

M. A. (F) 16 of 1976, D/~ 14-12-1976. 

(A) Motor Vehicles Act (1939), S. 110-B 
— Rash and negligent driving — Proof. 
(Penal Code (1860), S, 279 — Rash and 
negligent driving), 

If a man goes on his bicycle by the left 
hand side of the road over the unsurfaced 
portion of the National Highway and a 
vehicle coming from behind and running 
at a great speed without blowing horn 
dashes against the cyclist by going over 
the unsurfaced portion leaving the sur- 
faced portion, it is simply reasonable to 
hold that the accident in such a case 
takes place because of the rash and neg- 
ligent driving of the vehicle. (Para 20) 


(B) Motor Vehicles Act (1939), S. 110-B 
— Compensation — Deduction at certain 
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percentage on account of lump sum award 
sould be made — Held, on facts, 10% 
deduction would be just and fair. 

(Para 34) 


B. Sarma, Y. K. Phukan, for Appel- 
lant; S. N. Medhi and B. C. Das, for Res- 
pondents, 


PATHAK, C, J.:— This appeal is direc- 
ted against the judgment and award 
dated 3-10-1975 passed by the Member, 
Motor Accident Claims Tribunal Kamrup, 
Gauhati in Motor Accident Claims Case 
No. 90 (K) of 1972. 


2. The claimants case is that one 
Umesh Chandra Das was proceeding on 
a bicycle by the left hand side of the 
road on 23rd October, 1971 at about 
10.30 A. M. from his home towards Bha- 
wanipur by the National High-way and 
the Bus No. ASX 2132 belonging to the 
Road Transport Corporation, Assam. 
which was driven by Abdu] Gafur Khan 
at a very high speed, rashly and negli- 
gently knocked him down and fled away. 
As a result of the said accident Umesh 
Chandra Das sustained severe injuries. 
He was removed to Bhawanipur State 
Dispensary, He was given first aid and 
thereafter he was removed to Barpeta 
Civil Hospital where he was referred 1o 
Gauhati Medical College Hospital and on 
his way to Gauhati Umesh Chandra Das 
died on 24-10-1971. At the time of his 
death he was aged about 52 years and he 
was serving as Assistant Teacher in the 
Bhawanipur Government Aided High 
School, His monthly income was 
Rs, 450.00 at the relevant time. 


3. On the above facts the claimants 
respondent filed an application under Sec- 
tion 110-A of the Motor Vehicles Act for 
compensation. The applicants were Smt. 
Mahamaya Das, widow of deceased Umesh 
Chandra Das, Hirannya Kumar Das, son 
of deceased Umesh Chandra Das and four 
other minor children of deceased Umesh 
Chandra Das represented by their uncle 
and natural guardian Chandra Mohan 
Das, In the petition the claimants claim- 
ed a lump sum compensation of Ru- 
pees 60,000/-. The opposite party-appel- 
lant before us, submitted a written state- 
ment wherein it contended that the 
claim petition was bad for non-joinder of 
parties and that the claim petition was 
not maintainable in law. It was 
stated that there was no rashness or neg- 
ligence on the part of the driver of the 
vehicle No. ASX 2132 which was in per- 
fect condition and it was driven by a 
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duly licence holder driver. It was alsc 
stated by the opposite party that at thc 
place of occurrence there were stacks 9! 
stone metals by the road side and the 
deceaseq while riding the bicycle by the 
side of the road, went over loose stone: 
and lost control over the bicycle anc 
dashed against the rear part of the bods 
of the bus, According to the opposite 
party the accident was caused due to thi 
loss of control by the deceased over hii 
bicycle. The opposite party therefor 
prayed for dismissal of the claim petition 

4. On the pleadings of the parties th: 
followings issues were framed:— 

1. Is the application claiming compen: 
sation maintainable? 

2, Is the application bad for non-join. 
der of parties? 

3. Are the claimants the legal heirs o 
the deceased? 


4. Did the driver of the vehicli 
ASX 2132 drive the said vehicle rashl: 
and negligently causing death of the de 
ceased? 

5. Are the claimants entitled to thi 
amount claimed in the application? 

6. Is the opposite party liable to pay th 
compensation? 

7. To what relief are the claimants en 
titled? 

5. The claimants examined 8 P. Ws 
and the contesting opposite party No. 
the Assam State Road Transport Corpo 
ration declined to examine any witness. 

6. The learned Tribunal has observe: 
that Issue No, 3 was not pressed. Discus 
sing Issue Nos. 1 and 2 the learned Tri 
bunal held that the claim was not fo 
non-joinder of parties and the claim wa 
maintainable Regarding Issue No. 4 o 
consideration of the evidence on recor 
the finding of the learned Tribunal i 
that the accident in question was th 
result of the rash and negligent act o 
the driver of the vehicle No. ASX 213 
and that there was not an iota of evi 
dence to the effect that there was an 
contributory negligence on the part of th 
deceased. Issues Nos. 5,6 and 7 were cor 
sidered together by the learned Tribu 
nal and after discussing the evidence o 
record he awarded a lump sum amour 
of Rs, 35,000/- to the claimants payabl 
by the opposite party, the appellant i 
this appeal. 

7. The learned Tribunal also hel 
that the claimants were entitled to ir 
terest @ 6% per annum from the date c 
the claim petition till realisation of th 
same and an amout of Rs, 300/- was ak 
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ranted as costs in favour of the claimants 
> be paid proportionately, 

8. The present appeal has been filed 
nder S. 110-D of the Motor Vehicles 
ict, 1939. 

9. Mr. B. Sarma, the learned Counsel 
ppearing for the appellant has raised 
tainly two points, namely, 

(1) that the claimants have not been 
ble to establish that the accident took 
lace due to the rash and negligent 
riving of the driver of the vehicle in 
{uestion. On the other hand, there was 
ontributory negligence on the part of 
he deceased and as such no compen- 
ation was payable in the instant case; 

(2) that the quantum of compensation 
as been determined by the learned Tri- 
unal without considering the relevant 
actors that are necessary to be conside~ 
‘ed in awarding the lump sum compen- 
ation and that in view of the matter the 
juantum of the lump sum compensation 
warded in the instant case, is not sus- 
ainable in law. 

10. Let us first consider the first sub- 
nission of the learned Counsel for the 
ippellant. 

ii. P.W.1 is Dr. Kiron Chandra Chou- 
jhury, who was the attending Medical 
Mfficer at Bhawanipur State Dispensary on 
13-10-1971 on which date Umesh Chandra 
Jas was taken there following the motor 
wecident. P. W. 1 has stated that after giv- 
ng first aid, he directed the injured to be 
aken to Barpeta, He further stated that 
he back side of the head of the injured 
nad been fractured. The wound was 
yleeding and he was unconscious and not 
n a position to talk or make any sound. 
[he injured was taken to Barpeta Civil 
Tospital and at the Bhawanipur State 
dispensary he was only for about 10 
ninutes. At the time of occurrence the 
njured was about 50 years old and he 
vas in good health. The witness was not 
‘ross-examined by the opposite party. 
12, P. W. 2 is Dr. Karuna Kumar 
Juara, who was on the date of deposi- 
ion, the Sub-Divisional Medical and 
tealth Officer, Barpeta Civil Hospital. 
Te deposed from the record of autopsy 
ind stated that autopsy was done on the 
jead body of Umesh Chandra Das by 
dr, Hazarika, who made a note in a book 
ind from that note it was found that the 
nan died on 24-10-1971 and from .the 
1ote he deposed about the following 
njuries:— 

1 Back head injury, fracture of occi- 
vital bone in linear way. across skull 
vith slight expusure of brain matter, 
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2. Scalp lacerated and skull fractured 
in the posterior region. 
3, Head membrance 
at the fractured portion. 
4. The length of head injury exposing 

brain matter is 4.” 

13. The witness stated that except the 
said injuries there was no other injury 
noticed, external or internal, The person 
died due to shock and haemorrhage as a 
result of the injuries mentioned above. 
Ext, 1 is the note of the autopsy and 
Ext. 1 (1) is the signature of Dr, Haza- 
rika. This witness was also not cross- 
examined by the opposite party. 

14. From the evidence of the two 
doctors it is quite clear that Umesh 
Chandra Das died of the injuries susta- 
ined on 23rd October, 1971. 


15. P. W., 5 is Hangshadhar Sarma, 
who is the Headmaster of L, P. School. 
His evidence is that on 23-10-197i 
(Saturday) he was going to school on a 
bicycle and Umesh Chandra Das also was 
following him on another bicycle. Both 
of them were going by the left side of 
the road when the Dhubri Express bus 
came at a great speed from behind them. 
That vehicle hit Umesh on the side 
of the road. Umesh fell down. Hearing 
the sound he looked back and found that 
Umesh had fallen and there was bleed- 
ing through his mouth. The vehicle left 
without stopping, At the place of occur- 
rence water was poured on Umesh’s head 
and at that time Hiralal Choudhury 
(P. W. 6) and Bhubaneswar Das (P. W. 7) 
were present there. Umesh was silent. 
From there he was taken to Bhawanipur 
State Dispensary in a jeep. As a result 
of the accident he died later. That Umesh 
was a very famous man in their locality. 


16. P, W. 6, Hiralal Choudhury, who 
is also L, P, School teacher, deposed that 
on the day of occurrence he was going to 
school on a bicycle while from the oppo- 
site direction, Umesh Das and Hangshad- 
har Sarma (P. W. 5) were coming, At 
that moment, the Dhubri Express bus 
came at great speed from the opposite 
direction, The bus did not blow horn. 
Umesh was on the left hand side of the 
road. The vehicle, leaving its own side, - 
hit Umesh, who fell down and sustained 
head injuries. The witness shouted at the 
vehicle to stop but it did not, Hangsha 
Sarma (P. W. 5), the witness and others 
held Umesh and poured water on his 
head. Umesh did not make any sound. 
Umesh sustained head injuries and he 
was taken to Bhawanipur State Dispen- 


slightly lacerated 
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sary in a jeep from where he was taken 
to Barpeta Civil Hospital. . and subse- 
quently he died. The occurrence took 
place because of the vehicle’s fault. 
Umesh was going along his side and the 
vehicle hit him on the unsurfaced part 
of the road. Nothing else had stood on 
the way of the vehicle, The road was 
wide and the vehicle had considerably 
gone over the unsurfaced portion leaving 
the surfaced portion. 


17. P. W. 5 Hangshadhar Sarma was 
not cross-examined by the opposite party. 
P. W. 6 Hiralal Choudhury was however 
cross-examined: and in his cross-exami~ 
nation he hag stated as follows:— 


"I knew the deceased well. He had 
land, house etc, The deceased and Han- 
gshadhar Sarma were coming on cycles. 
Hangshadhar Sarma was ahead while 
the deceased was following behind. I was 
going from Gauhati side along my left 
hand and they were coming from my 
opposite side along their left hand 
side, I saw the accident. It is not a 
fact that I could not see what happened 
on the opposite side of the road as the 
vehicle was between us. I saw the acci- 
dent from a distance of about 20 yards. 
Tt is not a fact that I did not see the de- 
ceased being hit as the bus was between 
us, It is not a fact that there were 
P. W, D. gravel stacks by the side of the 
road. Umesh and Hangsha were coming 
in a line one behind the other. They were 
coming along the side track used by 
pedestrians. At the place of occurrence, 
the foot-path was 10 or 12 feet wide. 
The front wheel of the bus had hit him. 
I do not know how much land etc, the 
deceased had.” 


18. P. W., 7 is Bhubaneswar Das, who 
is a cultivator. His evidence is that on 
the day of occurrence he went to bazar 
and on the way he saw Umesh Das going 
to school on a bicycle along the left hand 
side of the road. That the road was wide 
and he was going along the unsurfaced 
portion, The Dhubri Express bus came 
up from behind at great speed and the 
vehicle went over the unsurfaced portion 
of the road and hit Umesh Das, wlio fell 
down and suffered head injuries, The 
vehicle did not stop. The witness and 
others poured water on Umesh’s head. 
But he could say nothing, Later a jeep 
came and in that jeep he was taken to 
Bhawanipur State Dispensary. That as a 
result of the occurrence he died subse- 
quently. That the accident occurred be- 
cause of the vehicle’s fault. P. W. 7 also 
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has not been cross-examined by the op- 
posite party, 

19. Scanning the evidence of the eye 
witnesses, namely, P. Ws. 5, 6 and 7, it 
is quite clear that Umesh Chandra Das 
was going on a bicycle over the unsurfa- 
ced portion of the National Highway and 
he was going by his left hand side when 
the bus in question came from behind at 
a great speed and without blowing horn 
struck Umesh Chandra Das from behind 
and as a result he fell down, sustained 
head injuries and expired in consequence 
thereof. All the eye-witnesses have stated 
categorically that the bus came at a 
speed and P. W, 6 has categori- 
cally stated that the bus did not 
blow horn. Though this witness (P, W. 6) 
was cross-examined, there was no cross 
examination on this point. 


20. If aman goes on his bicycle by 
the left hand side of the road over the 
unsurfaced portion of the National High- 
way and a vehicle coming from behind 
and running at a great speed without 
blowing horn dashes against the cyclist 
by going over the wunsurfaced portion 
leaving the surfaced portion, it is simply 
reasonable to hold that the accident in 
such a case takes place because of the 
rash and negligent driving of the vehicle. 

21. The opposite party pleaded that 
there was contributory negligence on the 
part of the deceased, inasmuch as, there 
were stacks of gravels on the road and 
Umesh Chandra Das running over the 
loose gravels lost control over his bicy- 
cle and he fell on the rear portion of the 
bus and thus the accident took place be-« 
cause of the contributory negligence. 
There is not an iota of evidence to sup- 
port the theory of the opposite party 
that the accident took place due to con« 
tributory negligence on the part of the 
deceased. No witness has stated that at 
the place of occurrence on the road there 
were stacks of gravels and that the de~ 
ceased going on his bicycle over the loose 
gravels lost control of the bicycle which 
as a result hit the rear of the bus, No 
evidence is coming forth from the side 
of the opposite party to substantiate this 
plea. On the other hand, on being cross- 
examined, P. W, 6 has categorically stated 
that there were no P. W. D. gravel stacks 
by the side of the road where the acci- 
dent took place, That being so, we find 
that the evidence on record has clearly 
established that the accident in the ins- 
tant case took place due to rash and neg- 
ligent driving of the vehicle No. ASX 
2132 and as a result of that accident 
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Jmesh Chandra Das sustained injuries 
lue to which he met with his death. 

22. It may also be observed here that 
io witness on behalf of the opposite 
arty was examined to establish the plea 
if contributory negligence, not even the 
iriver who was driving the vehicle 
Yo, ASX 2132 at the time of occurrence. 


23. Let us now consider the quantum 
£ compensation, 

24, P. W. 8 Chandra Mohan Das is a 
2rofessor of Bongaigaon College and 
rounger brother of deceased Umesh 
handra Das, He has stated that deceased 
Jmesh Chandra Das has one son, four 
laughters and a widowed wife at the 
ime of his death by the accident. Of the 
thildren three younger daughters are 
till minors. Umesh Chandra Das was a 
eacher in the Bhawanipur High School 
md he managed his own land, At the 
ime of his death he was 51/52 years old. 
Chat a sum of Rs. 750/- has been claimed 
m account of medical and conveyance 
sxpenses for taking Umesh Chandra Das 
o Barpeta and from there to Gauhati 
Viedical College for treatment and also 
‘or taking him back fo Barpeta for post 
mortem examination on his dead body, 
2, W. 8 represents the minor claimants 
is guardian. This witness was cross-exa~ 
nined and in his cross-examination he 
las stated as follows:— 

"I did not see the accident myself, He 
ad about 60 Bighas of land, He did not 
tultivate the land himself, He had given 
idhi settlement of the same. I do not 
mow how much paddy he used to get.” 


25. P. W. 4 Phatik Chandra Baishya 
s the Headmaster of Bhawanipur High 
jchool. His evidence is that deceased 
Jmesh Chandra Das was an Assistant 
'eacher of Bhawanipur High School 
vhen the motor accident took place on 
38-10-1971. He died in that accident. 
Jeceased Umesh Chandra Das used to 
tet his salary @ Rs, 355/- per month. He 
ised to get Rs. 19.91 (p) per month also 
rom the Provident Fund. At that time he 
vas 51 years 7 months 21 days old, That 
e could have served upto the age of 60 
rears. His pay scale was Rs, 175-10-275- 
1. B.-10-375-E, B,-12.-50-400/, At this 
ate he would have earned Rs, 43,453/~ 
ill retirement. From the Provident Fund 
e would have received Rs. 2,093.76 (p). 
ixts, 3 and 4 are the certificates given 
y the witnesses. That Umesh Das’s health 
vas very good and in their locality he 
zas a very important man and his dead 
ody was cremated with great honour. 
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P. W, 4 was not cross-examined by the 
opposite party. 

26. Ext. 3 is to the following effect: — 

“This is to certify that the total income 
of late Umesh Chandra Das, Assistant 
teacher, Bhawanipur Govt, Aided High 
School from the date of his death (24th 
October’ 71) upto his date of retirement 
(1.3.80) will be Rs, 43,456.00 (Rupees 
Fortythree thousand four hundred and 


fiftysix) only.” 
Sd. P. C. Baishya, 
29-12-1971. 
Headmaster, Bhawanipur Govt. 
Aided High School.” 


27. Ext. 4 is to the following effect:— 


“This is to certify that Late Umesh 
Chandra Das was an Assistant Teacher 
of my school. He died on 24th October, 
1971; and according to hig service record. 
his age was 51 years 7 months and 23 
days on 24th October, 1971, 

Sd. P., C. Baishya, 
29-12-1971 
Headmaster, Bhawanipur Govt, Aided 
High School.” 


28. The learned Tribunal considered 
the evidence on record regarding the 
quantum of compensation and observed 
that the deceased, at the relevant time 
was drawing salary @ Rs. 345/- per 
month and he could have served upto 60 
years and taking his age at the time of 
his death into consideration, the learned 
Tribunal concluded that the deceased 
could have earned about Rs, 33,000/- ap- 
proximately upto the date of his retire- 
ment. The learned Tribunal also consi- 
dered that this salary of Rs, 345/- per month 
have been increased had he been alive. 
There is no evidence to show what was 
his personal expenses, Jn the circumstan- 
ces the learned Tribunal concluded that. 
whatever might be his personal expenses, 
he could have spent at least Rs. 300/- per 
month for maintenance of his family, 
that is, the present claimants, Thus cal- 
culating @ Rs. 300/- per month for 8 
years the amount comes to Rs, 28,800/- 
and having regard to his chances of pro- 
motion and all the circumstances, the 
learned Tribunal held that the compen- 
sation of Rs. 35.000./- as a lump sum 
amount would be a proper and very rea- 
sonable compensation in the instant case. 

29. The above finding of the learned 
Tribunal has been challenged by the 
learned Counsel for the appellant on the 
ground that the learned Tribunal was 
not correct in his finding that out of 
Rs. 345/- per month, the deceased could 
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invest Rs, 300/- per month for the main- 
tenance of the members of his family, 
that ig the present claimants. It has been 
submitted by the learned Counsel that 
the deceased must have spent more than 
Rs, 45/- per month, in any view of the 
matter, towards his personal expenses 
out of the salary received by him. That 
being the position, the learned Counsel 
submits that the basis of the calculation 
itself is wrong, 


30. It is an admitted position that the 
deceased used to get on the date of his 
death by accident, a sum of Rs. 345/- per 
month as salary from the school in which 
he served, Now what were his personal 
expenses? There is no evidence to that 
effect. When the claimants have establi- 
shed that the salary of the deceased was 
Rs, 345/- per month, it would be the bur- 
den of the opposite party to establish 
either by adducing evidence of its own 
witness or by cross-examining the clai- 
mants’ witnesses, what were the proba- 
ble personal expenses of the deceased at 
the relevant time. On this point there is 
no evidence on record and the opposite 
party has not elicited any material on 
this point by cross-examining the clai- 
mants’ witnesses, In the circumstances 
the learned Tribunal has observed:— 


“There is no evidence to show what 
was his personal expense, But whatever 
his personal expense may be, he could 
have spent at least Rs. 300/- per month 
for the maintenance of his family, the 
present claimants.” 


Of course the learned Tribunal had to 
make some guess in the absence of any 
evidence on the point. But in any view 
of the matter, out of Rs, 345/-, taking 
Rs. 45/- per month only as the expendi- 
ture of the earning member appears to 
be low in our estimation. At least 
Rs. 100/- per month must have been spent 
by the earner out of Rs. 345/- and the 
balance must have been spent for the 
maintenance of the members of his 
family, that is, the present claimants, So, 
we find that the learned Tribunal should 
have held that out of Rs. 345/- per month, 
the deceased could spend Rs, 245/- per 
month for the maintenance of the clai- 
mants. In other words, the present clai- 
mants lost the benefit of Rs, 245/- per 
month by the accidental death of the de- 
ceased. 

31. The next question is to which 
period this benefit would have been re- 
ceived by the present claimants, 


A.L R.: 


32. The evidence on record goes ta 
show that the deceased has a major son 
and a major daughter, So the daughter 
must be held to have attained marriage- 
able age and the other three daughters 
are still minors, the widow is also there. 
The evidence on record is that upto the 
age of 60 years the deceased could have 
served in the school itself, It is nobody’s 
case that after 60 years the man would 
have been incapable or remained idle or 
he could not have worked at all. The evi- 
dence of the witnesses goes to show that 
the deceased was a healthy person at the 
time of his death by accident. So he 
could have worked after retirement from 
school at least for 5 years more in other 
capacity if not in the same school. That 
being so, in calculating the compensation 
in lump sum, we find that the learned 
Tribunal should have taken his earning 
capacity upto 65 years at least, more 
particularly in the face of the fact that 
he has four daughters, one of whom has 
already attained marriageable age and 
the other three will also be attaining the 
marriageable age and the deceased would 
have to bear the expenses of all the 
marriageable daughters. So the deceased 
being about 52 years at the relevant time. 
he could have earned at least 13 years 
more upto the age of 65 years, So calcu- 
lating @ Rs. 245/- per month for 13 years, 
the. amount comes to Rs. 38,220/-. 

33. The learned counsel for the ap- 
pellant submits that since the learned 
Tribunal awarded a lump sum compen- 
sation, he ought to have legally deducted 
an amount at a certain percentage for 
the benefits that would accrue because of 
the lump sum amount awarded, In this 
connection he has referred several cases 
wherein it has been stated that when 
lump sum compensation is awarded, 10% 
to 20% should be deducted from the 
lump sum amount of compensation 
awarded, 

34. Considering the materials on re- 
cord and the relevant factors, we hold 
that in the instant case if 10% of the 
lump sum amount of compensation is de- 
ducted, it would be the just and fair de- 
duction in the facts and circumstances of 
the case. So from Rs. 38,220/- if we de- 
duct Rs, 3,822/-, the figure comes to 
Rs. 34,398/-. We accordingly hold that 
Rs. 34,398/- is the just and fair compen- 
gation in the facts and circumstances of 
the case. 

35. In the circumstances we modify 
the award to the extent of Rs. 34,398/- as 
compensation to the claimants payable by 
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the appellant-opposite party. Out of this 
sum of Rs, 34,398/- an amount of Ru- 
pees 10,000/- will be paid to the peti- 
tioner-claimant Smt. Mahamaya Das, 
widow of late Umesh Chandra Das and 
the balance amount of Rs. 24,398/- will 
be divided equally among the petitioner 
Nos. 2 to 6, We also direct, as directed by 
the learned Tribunal that the claimants 
will be entitled to interest @ 6% per an- 
num from the date of the claim petition 
till realisation of the same. We further 
direct that the shares of the minor peti- 
tioners Nos. 4 to 6 will remain invested in 
any nationalised Bank so long as they 
continue to be minors and their natural 
guardian Chandra Mohan Das will be en- 
titled to withdraw the interest from the 
amount invested in the names of the 
minors for the purpose of meeting the 
expenses of their maintenance, The order 
of costs of Rs. 300/- as made by the Tri- 
bunal in its award is also maintained. 


36. In the result the appeal is dismis- 
sed with the above modification of the 
award, We leave the parties to bear the 
costs of this appeal. 


IBOTOMBI SINGH, J.:— I agree. 
Order accordingly. 





‘AIR 1977 GAUHATI 61 
B. N. SARMA AND 
IBOTOMB] SINGH JJ, 

The Socklatings Tea Co. (P.) Ltd., Ap- 
2ellant v. The Collector of Sibsagar, Res- 
pondent, 

First Appeal No. 1 of 1970, D/- 12-11- 
1976.* 


(A) Land Acquisition Act (1894), S. 23 
(1) — Small fraction of area under plan- 
tation of tea Company acquired — Price 
of land according to market value paid 
and compensation also paid in terms of 
estimated loss of future income — Fur- 
ther compensation by way of reinstate- 
ment, held could not be claimed — 5th 
Cl. of S. 23 (1) was not applicable — 
Neither under any other clause of S. 23 
(1) such compensation was payable. AIR 
1955 Cal 392 and (1901) ILR 28 Cal 685, 
Distinguished. (Paras 14, 15, 16 & 18) 

(B) Land Acquisition Act (1894), S. 23 
(1) — “Land” — Includes standing trees. 

‘Land’ under S. 23 (1) of the Act inclu- 
des standing trees as well, as will be evi- 


*Against order of S. N. Sen Dist, J. 
U. A. D. at Jorhat D/- 30-6-1967. 
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dent from the second clause thereof and 
also from the definition of ‘land’ in S. 3 
(a), (Para 20} 

(C) Land Acquisition Act (1894), S. 28 
— Discretion to grant interest — Scope 
of. 
Though S, 28 gives discretion to the 
Court to award or not to award interest, 
if the Court chooses to grant interest, it 
has got to grant such interest as laid 
down in the section i, e. at 6 per centum 
from the date on which Collector took 
possession of the land till the date of 
payment of the excess amount into the 
Court. (Para 21) 

Unless there are special reasons to the 
contrary interest ordinarily should be 
granted to the claimant, specially when 
there is a big difference between the 
award given by the Collector and the 
amount eventually awarded by the Court. 


AIR 1955 Assam 124, Rel. on (Para 21) 
Cases Referred: Chronological Paras 
‘AIR 1955 Assam 124 21 
AIR 1955 Cal 392 19 
(1901) ILR 28 Cal 685 19 


Prashanta K. Goswami, for Appellant; 
G. Sarma, as Govt. Advocate, for Respon- 
dent, 

SARMA, J.:— This is an appeal against 
the award dated 30th June, 1969 of the 
learned District Judge, U. A. D. Jorhat 
in Land Acquisition case No, 157 of 1961 
arising out of an application under S. 18 
of the Land Acquisition Act, 1894 (here- 
inafter referred to as the Act) filed in 
L, A. case No. 88 of 1959-60 before the 
Collector at Jorhat. The facts may be 
stated, in brief, as below, 


2 An area of 22 B, 4-K. O Lecha of 
land pertaining to Socklating Grant 
(F. C, Grant No. 1) in Khangia Mouza of 
Jorhat Sub-division belonging to the ap- 
pellant — Socklating Tea Co. (P) Ltd. was 
acquired by the Collector of the District 
Sibsagar for construction of a crude oil 
pipe line from Naharkatia to Gauhaiti. 
vide preliminary Notification No, RLA. 
138/60/2 dated 11-4-1960 and declaration 
No, RLA. 138/60/14 dated 26-8-1960 un- 
der Ss, 4 and 6 of the Act, respectively. 
The Collector by his award under S. 11 
of the Act awarded a sum of Rs. 7,980/- 
as compensation for the land without the 
trees etc. There were tea bushes on this 
land the number of which was disputed, 
According to the Collector the number of 
bushes was only 3,117, whereas, accord- 
ing to the appellant there were 7164 bus- 
hes, which were destroyed. The Collec- 
tor awarded a sum of Rs, 15,586.15 P. 
for the tea bushes on the basis of 3117 
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bushes at the rate of Rs, 5/- per bush 
as against the claim of the appellant at 
the rate of 12.50 per bush. An additional 
compensation at the rate of 15% was 
allowed by the Collector on the above 
amount, as required under S. 23 (2) of 
the Act. 


3. Besides the compensation for the 
land and the tea bushes the appellant 
claimed an additional sum of Rs. 24,684/- 
by way of re-instatement on the basis of 
the price of a similar area of other land, 
estimated cost of re-plantation on such 
land and the estimated cost of up-keep 
of the newly planted area for seven years 
till it could yield income, The Collector 
rejected this claim, Being aggrieved by 
the award of the Collector the appellant 
filed an application under S, 18 of the 
Act and it was referred to the Judge by 
the Collector for disposal. 


4. Before the learned District Judge, 
who heard the application under S. 18 of 
the Act, the appellant did not claim any 
enhanced compensation for the land 
itself, but claimed enhanced com- 
pensation in respect of tea bus- 
hes and the additional compensation 
by way of reinstatement, as mentioned 
above, 

5. On a consideration of the evidence 
adduced before him by the parties, the 
learned District Judge accepted the figure 
of tea bushes over the acquired land to 
be 7164 as claimed by the appellant. He, 
however, thought that the compensation 
claimed by the appellant at the rate of 
12.50 P. per bush was exorbitant. It ap- 
pears the learned District Judge laboured 
under a mistaken impression that the 
Collector awarded compensation for the 
tea bushes at the rate of 2.50 P, per bush. 
With this impression he thought that com- 
pensation at the rate of Rs, 3.50 P. per 
bush would be adequate. Accordingly he 
enhanced the compensation for the tea 
bushes by Rs. 7,164/- i, e. at the rate 
of Re, 1/- per bush. The claim for addi- 
tional compensation by way of reins- 
fatement, as mentioned earlier, was how- 
ever rejected, The learned District Judge 
also ordered that the appellant would be 
entitled to get interest at the rate of 
6% per annum on the enhanced amount 
in case thig amount was not paid within 
six months from the date of the award. 
No additional compensation under S. 23 
(2) was however allowed on the enhan- 
ced compensation. 

6. Mr. P. K., Goswami, the learned 
counsel for the appellant submit- 
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ted before us that the compensa- 
tion awarded by the learned Dis- 
trict Judge in respect of the tea bus 
hes is wholly inadequate and unjustified, 
which is apparent on the face of the re- 
cord inasmuch as the Collector awarded 
compensation at the rate of Rs. 5/- pe 
bush whereas the District Judge awardec 
the same at Rs. 3.50 per bush. He further 
submitted that the learned Judge was 
wrong in rejecting the claim of the ap- 
pellant for additional compensation by 
way of reinstatement. According to him, 
upon the evidence on record, the appel- 
lant is entitled to get not less than 
Rs, 12.50 P, per bush and also a sum of 
Rs. 24,684/- as additional compensation 
by way of reinstatement as mentioneé¢ 
above. He also made a grievance that the 
learned District Judge was wrong in nol 
granting any additional compensation un- 
der S. 23 (2) on the excess amount 
awarded by him and in passing a condi- 
tional order in regard to the interest a: 
mentioned above. According to him if the 
Judge chose to give interest he could no! 
but give the same from the date of oc- 
cupation till payment, as provided in 
S. 28 of the Act, 


7. The contention of the appellant 
that the compensation awarded by the 
learned Judge for the tea bushes is noi 
adequate is well founded. As we have 
already noticed the Collector awarded a 
sum of Rs. 15,586.15 P. for the trees 
that means, the tea bushes, It appears the 
learned Judge committed two glaring mis- 
takes in assessing compensation for the 
tea bushes, The Collector awarded com: 
pensation for only 3117 bushes as agains‘ 
the claim of the appellant for 7164 bushes 
The Judge accepted the figure of the ap- 
pellant. He also purportedly enhanced the 
compensation from Rs, 2.50 P. to 3.50 P. 
per bush. In that case he should have en- 
hanced the compensation by 17.281.50 P. 
i.e. at the rate of Rs. 3.50 P. in respect ol 
4047 bushes for which the Collector dic 
not grant any compensation and a fur- 
ther sum of Rs, 3,117/- for 3117 bushes 
By his award the learned Judge awardec 
only Rs, 7.164/- by way of excess com- 
pensation. This was evidently a mistake. 


8 Then again, the Jlearned Judge 
laboured under a wrong impression thal 
the Collector assessed the compensatior 
for the tea bushes at the rate of 2.50 P 
per bush. The Collector by his awarc 
awarded Rs. 15,586.15 P. for the trees 
It is nobody’s case that there was any 
other tree except the tea bushes, Com- 
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‘pensation for 3117 bushes at the rate of 
Rs. 5/- per bush comes to Rs. 15,085.00. It 
is not understood how the figure was 
worked out at Rs. 1,586.50. Evidently 
compensation for the bushes was assess- 
ed at the rate of Rs. 5/- per bush, This 
was, admitted by Jagadananda Bharali, 
Supervisor Kanangu who was examined 
on behalf of the Collector as D.W. 1. The 
learned Judge, therefore, could not, in 
law, award compensation for the tea 
bushes at any rate below Rs. 5/- per 
bush. 

9. Now the question is whether the 
appellant is entitled to get such compen- 
sation at the rate of Rs. 12.50 per bush, 
as claimed and if not, what would be the 
adequate compensation, 

10. In support of its claim the appel- 
lant examined three witnesses, namely, 
C.W. 1 (Claimant’s witness) Nukul Chan- 
dra Bhuyan, C.W, 2 Gunananda Sarma 
and C.W. 3 Tarun Sarma. C.W. 1 Nukul 
Chandra Bhuyan served as Assistant 
Manager and Senior Manager under the 
Jorahaut Tea Co, Ltd, for about 30 years. 
At the relevant time he was the Financial 
Adviser of the Assam State Financial 
Corporation which advance money to the 
tea gardens on assessment and valuation 
report submitted by him, after inspection 
of the gardens concerned, He said that he 
inspected Socklatings Tea Estate when 
the appellant Company applied for a 
loan in 1961, December, and submitted 
valuation report for the land, tea etc, He 
also inspected the garden, including the 
acquired land, at the request of the ap- 
pellant after the acquisition. He stated 
that each acre of land contained approxi- 
mately 1742 trees, that means, tea bushes 
and these were approximately 40/45 
years old, The bushes were mostly 
hybrid, with Assam variety at places. 
Assam variety tea bushes would be 5 to 
10 per cent. According to him life of the 
hybrid bushes is about 80 years and its 
yield remains good til] about 60 years and 
thereafter the yield starts diminishing, In 
cross-examination he said that the tea 
yield per tree would. be 8 oz. and on the 
assumption that these bushes would yield 
good tea for another 10 years, till they 
attained 60 years, the yield per tree dur- 
ing 10 years would come to 80 oz, ie. 
about 5 Ib. Calculating the price of tea 
at the rate of Rs, 2.50 P, per Ib. which is 
the average price in the market, the 
gross income from one tea bush per 10 
years comes to 12.50. He further stated 
that the cost of production per Ib. of tea 
would be -/12/~ annas to -/14/- annas, 
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11. C.W. 2 Gunananda Sarma who is 
the Head Mohurar of the garden corrobo- 
rated the evidence of C.W. 1 in regard to 
the yield and the price of tea in the mar- 
ket. In support of his evidence he proved 
a production statement which was mark- 
ed Ex, 1l and three sale statements 
marked Exts. 2, 3 and 4, C.W, 3 Sarma 
who was the Manager of the garden at 
the time simply proved the claim peti- 
tion Ext. 5 which was submitted by him. 
There was practically ng evidence on the 
side of the Collector to rebut the evidence 
of C.Ws, 1 and 2 with regard to the yield 
and income from the tea bushes. C.W. 1 
Nakul Chandra Bhuyan is an independent 
and respectable witness. There is no rea- 
son to dishelieve his evidence. 


12. Now, according to C.W. 1 Shri 
Bhuyan, the gross income from each tea 
bush during 10 years comes to Rupees 
12.50 P. According to him cost of produc- 
tion per lb. is about -/12/~ to -/14/- annas. 
If we take the costof production as -/13/- 
annas per Ib. in average, and accept the 
tea yield per bush to be 5 Ib. in course 
of 10 years, the net income per bush, 
after deduction of the cost of production, 
comes to Rs, 8.50 per bush for 10 years. 
In the claim petition Ext. 5 the appellant 
has claimed compensation on the basis of 
7 years income. They cannot, therefore, 
now claim the same on the basis of 
income for 10 years. If the net income 
per bush during 10 years is Rs. 8.50 P. 
the same for 7 years comes to Rs. 5.95 P. 
In any case the appellant cannot get 
more than Rs, 6/- per bush, Mr. G. 
Sarma, the learned counsel appearing for 
the State conceded and very fairly. to 
this rate, We accordingly assess the com- 
pensation for the tea bushes at the rate 
of Rs. 6.00 per bush. 


13. The next question is whether the 
appellant is entitled to get any compensa- 
tion by way of reinstatement as claimed. 
The appellant has claimed R, 6,975/- on 
account of estimated cost of purchas- 
ing a similar area of land at the rate of 
Rs. 300/- per bigha, Rs, 4,020.60 P. on 
account of the estimated cost of replant- 
ing tea bushes over such area and Ru- 
pees 13,688.68 P. on account of the esti- 
mated cost of up-keep of the newly 
planted area for seven years till the 
Company gets income from the same. 
In all, the appellant has claimed 
Rs. 24,684.00 P. under these heads. 

14. We do not think that the appel- 
lant is entitled to get any compensation 
under any of the above heads. It has al- 
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ready been paid the price of the land ac- 
cording to the market rate. If the appel- 
lant wants to go for new plantation it can 
purchase land with the compensation it 
has been awarded for the land. The ap- 
pellant itself has estimated the further 
‘income yielding age of the tea bushes at 
seven years and accordingly they have 
been paid compensation for its loss of 
income for seven years, After this, we 
fail to understand, how the appellant can 
jclaim further compensation by way of 
reinstatement. 


15. Mr. P. K, Goswami, the learned 
counse] for the appellant submitted that 
the appellant is entitled to get compensa- 
tion under the 5th clause of S. 23 (1) of 
the Act. This clause provides for payment 
of reasonable expenses, if any, in case 
the person interested is compelled to 
change his residence or place of business 
in consequence of the compulsqry aequi- 
sition of the land. It is not the case of 
the appellant that, because of the acqui- 
Sition, it has been compelled to change 
its residence or place of business. Ad- 
mittedly only a small fraction of the area 
under plantation has been acquired. 
Neither, under any other clause of S. 23 
(1) of the Act, such compensation by way 


of reinstatement is payable. In support 
of the appellant’s claim for additional 
compensation by way of reinstatement 


Mr. Goswami relied on a passage from 
Cripps on Compulsory Acquisition of 
Land, Eleventh Edition, at page 696 which 
runs as below:— 


“There are some cases in which the in- 
come derived, or probably to be derived, 
from land would not constitute a fair 
basis in assessing the value to the owner, 
and then the principle of reinstatement 
should be applied. This principle is that 
the owner cannot be placed in as favou- 
rable a position as he was in before the 
exercise of compulsory powers, unless 
such a sum is assessed as will enable him 
to replace the premises or lands taken 
by premises or lands which would be to 
him of the same value, It is not possible 
to give an exhaustive catalogue of all 
cases to which the principle of reinstate- 
ment is applicable. But we may instance 
churches, schools, hospitals, houses of ex- 
ceptional character, and business premis- 
es in which the business can only be 
carried on under special conditions or by 
means of special licences,” 


16. We do not think that in the instant 
case the income derived or probably to 
be derived from the land would not con- 
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stitute a fair basis for assessing the value 
of the owner, to attract the principle of 
reinstatement. The above passage is 
based on some English decisions, In Eng- 
land grant of reinstatement was formerly 
governed by the provisions of R. 5 of 
S, 2 of the Land Acquisition Act of 1919 
which was re-enacted in R. 5 of S. 5 of 
the Act of 1961, which provides as 
below:— 

“Where land is, and but for the com- 
pulsory acquisition would continue to be, 
devoted to a purpose of such a nature 
that there is no general demand or mar- 
ket for land for that purpose. the com- 
pensation may, if the Lands Tribunal is 
satisfied that reinstatement in some other 
place is bona fide intended, be assessed 
on the basis of the reasonable cost of 
equivalent reinstatement.” 


17. We may also usefully quote the 
following passage from the book of 
Cripps at page 907 which runs as below:— 


“Before the Acquisition of Land Act, 
1919. reinstatement value. instead of 
market value, was sometimes given so 


as to give proper effect to the principle 
of compensation on the basis of value to 
the owner, Generally it was only given 
in respect of property which was of such 
a nature (for example, a school. church, 
hospital, house of exceptional character, 
business premises in which the business 
could only be carried on under special 
conditions or by means of a special 
licence) that there was no market or 
general demand for such property; and 
a market value deducted from the in- 
come derived would not constitute a fair 
basis in assessing the value to the owner. 

This principle was substantially enact- 
ed in R. 5 of S. 2 of the Act of 1919. is 
re-enacted in R., 5 of S, 5 of the Act of 
1961.” 


18. We do not think that the property 
of the appellant, which was acquired in 
the instant case, answers the description 
as mentioned in the above passage, to 
warrant grant of any reinstatement value. 


19. Mr. Goswami failed to place be- 
fore us any direct decision. either Eng- 
lish or Indian on the point before us. He 
sought to rely on two decisions namely 
Province of West Bengal v. Raia of Jhar- 
gram, AIR 1955 Cal 392 and Bara Oora Tez 
Co. v. Secretary of State for India, (1901) 
ILR 28 Cal 685. On a careful perusal, we 
find that none of these cases has got any 
bearing on the present case. In the above 
circumstances we find that the learned 
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District Judge was perfectly justified in 
rejecting the claim of the appellant on 
account of reinstatement, 


20. As a result of the foregong discus- 
sion we enhance the compensation for 
the trees (tea bushes) on the acquired 
land to Rs. 42,984 (For 7164 tea bushes at 
the rate of Rs. 6/- per bush) as against the 
sum of Rs. 22,750.15 P. awarded by the 
learned Judge. The appellant will also 
get additional compensation over this 
amount at the rate of 15% ‘as provided 
in S. 23 (2) of the Act. The Collector 
granted additional compensation on the 
amount assessed on the tea bushes, The 
learned District Judge, however, did not 
grant any such additional compensation 
over the enhanced amount, perhaps, un- 
der the impression that tea bushes can- 
not be treated as ‘land.’ ‘Land’ 
S. 23 (1) of the Act includes standing 
trees as well, as will be evident from the 
second clause thereof and also from the 
definition of ‘land’ in S, 3 (a). The learn- 
ed District Judge was also not justified 
in awarding interest under 5. 28 in the 
manner he did. Section 28 is in the 
following terms :— 


“28, Tf the sum which, in the opinion 
of the Court, the Collector ought to have 
awarded as compensation is in excess of 
the sum which the Collector did award 
as compensation, the award of the Court 
may direct that the Collector shall pay 
interest on such excess at the rate of six 
per centum per annum from the date on 
which he took possession of the land to 
the date of payment of such excess into 
Court.” 


21. Though the section gives discre- 
tion to the Court to award or not to 
award interest, if the Court chooses to 
grant interest, it has got to grant such 
interest as laid down in the section ie. 
at 6 per centum from the date on which 
the Collector took possession of the land till 
the date of payment of the excess amount 
into the Court. It has been held by this 
Court in Collector of Darrang v. Phani- 
bhusan, AIR 1955 Assam 124 that unless 
there are special reasons to the contrary 
interest ordinarily should be granted to 
the claimant specially when there is 
e big difference between the award given 
by the Collector and the amount even- 
tually awarded by the Court. In the 
instant case we do not find any such 
special reason not to grant interest to the 
appellant over the excess amount. We 
accordingly direct that the appellant 
shall be paid interest on the excess 
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amount granted by this Court ag well as 
the District Court at the rate of 6 per 
cent from the date of taking possession 
till the amount is deposited in Court, as 
provided in S. 28 of the Act, 

22. The appeal is allowed to the ex- 
tent as indicated above, There is no order 
as to costs, 

IBOTOMBI SINGH, J.:— I agree. 

Appeal partly allowed. 


, 
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BAHARUL ISLAM AND 
D. PATHAK, JJ. 

W., Priyokumar Singh and others, Ap- 
pellants v. Wangkheimayum Ongbi Rani 
Devi and others, Respondents, 

First Appeal No. 5 of 1972, D/- 27-7- 
1976.* 

(A) Hindu Law — Adoption — Mani- 
puri Hindus — Writing and registration 
not necessary — ((i) Registration Act 
(1908), S. 17 — (ii) Manipuri Customs, 
Ch. V Para 33). g 

Registration itself is notice of a certain 
transaction and is for the purpose of 
publicity of the transaction embodied in 
the document. The fact that the Hindu 
Law enjoins that giving and taking must 
be ceremoniously done to give due pub- 
licity negatives the contention that a re- 
gistered deed is additionally essential for 
adoption, (Para 13) 

The Registration Act., 1908 came into 
force in Manipur on April 16, 1950, under 
the provision of Part C (Laws) Act, 1950. 
The Registration Act, therefore, with 
effect from that date, became the Law of 
Manipur and any State Law of Manipur, 
or any customs even having the force of 
law in Manipur, if it conflicts with any 
provision of the Registration Act, shall 
cease to have any effect in the State of 
Manipur. The relevant provisions of the 
Registration Act (S. 17 thereof) do not 
enjoin that for adoption by a Hindu a 
registered deed is necessary. As such. 
assuming that para 33 of Chapter V of 
“Manipuri Customs” had the force of law, 
it ceases to have any legal effect after 
the coming into force of the Registration 
Act, In Manipur therefore a registered 
deed is not essential for tle purpose of 
adoption and to that extent, para 33 of 
“Manipuri Customs” records no validly 





*(Against Judgment and decree of Sub, 
J., Manipur; D/- 22-11-1971.) 
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extant custom. Hence for a valid adop- 
tion in Manipur, no registered deed is 
necessary; nor the factum of adoption 
need be in writing, (Para 17) 

(B) Hindu Law — Customs — Value 
of unauthorised collections, (Para 14) 

(C) Hindu Law — Adoption — Giving 
and taking of child essential — Mode of 
transfer depends on circumstances of 
each case — Child adopted on birth itself 
— Factors showing factum of transfer 


considered. (Para 19) 
Cases Referred: Chronological Paras 
AIR 1964 Manipiur 14 14 
AIR 1961 SC 1378 11, 15 
AIR 1956 Manipur 18 14 

N. Ibotombi Singh Advocate-General 


and Asok Potsangbam, for Appellants; 
T. Bhubon Singh, for Respondent No, 1. 

BAHARUL ISLAM, J.:— This appeal 
by the plaintiffs ig from the judgment 
and decree of the Subordinate Judge, 
Manipur, in O., Suit No. 12 of 1965. The 
suit was for declaration that plaintiff 
No, 1 was the adopted son of late Iboy- 
aima Singh and for partition by metes 
and bounds of the properties mentioned 
in the schedules to the plaint, 

2. The facts of the plaintiffs’ case may 
be briefly stated thus: 

One Ningthemjao Singh was the. pre- 
decessor~in-interest of the parties to the 
suit, He died in or about 1955, leaving 
behind him 3 heirs; two sons, (1) Ibobi 
Singh (defendant No. 2) and (2) Iboyaima 
Singh and (3) his widow, Keinyatombi 
Devi (plaintiff No. 2) as his heirs, About 
12 years ago Iboyaima Singh and his 
wife Rani Devi (defendant No. 1) adopted 
Priyokumar Singh (plaintiff No, 1) who 
was the son of Ibobi Singh (defendant 
No, 2) as their son, Admittedly, the par- 
ties are Manipuri Hindus. According to 
the plaintiffs, the adoption was according 
to the Hindu Law, Iboyaima Singh died 
in the last part of 1961, leaving behind 
him his adopted son, plaintiff No. 1, his 
widow, Rani Devi (defendant No. 1) and 
his step-mother (plaintiff No, 2) as his 
sole heirs, and the properties mentioned 
in schedules “A”, “C”, “D,” and “E,” 
After the death of Iboyaima Singh the 
plaintiffs and the defendants Nos. 1 and 2 
were in common enjoyment and posses- 
sion of the properties. The defendant 
No, 1 however, made an application for 
grant of a Succession Certificate in the 
Court of the District Judge, Manipur, in 
respect of a sum of Rs. 10,838/- men- 
tioned in schedule “E.” The Succession 
Certificate case, at the relevant time, was 
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pending in the Court of the Additional 
District Judge. In the original petition 
for Succession Certificate, defendant 
No. 1 cited plaintiff No. 1 as her adopted 
son, but by an application, the application 
for Succession Certificate was amended 
deleting the citation of plaintiff No. 1 as 
the adopted son, Defendant No. 3 claim- 
ed the truck mentioned in Schedule “C” 
claiming that he had purchased it from 
defendant No. 1, 


3. As defendant No, 1, by her amend- 
ment of the petition for Succession Cer- 
tificate denied plaintiff No. 1 to be the 
adopted son and refused the plaintiffs 
their shares in the suit properties, they 
were compelled to file the present suit for 
the reliefs mentioned above. 


4, Defendant No. 1 filed a written 
statement and contested the suit. She has 
denied the plaintiffs’ allegations thal 
plaintiff No, 1 was the adopted son ol 
Tboyaima Singh. She has admitted thal 
the properties mentioned in Schedule ‘A.’ 
“C,” “D”? and “E” were the properties 
left by her husband, Iboyaima Singh. She 
has also admitted that Iboyaima Singt 
died in the last part of 1961, but she 
claims that she was his only heir, anc 
has denied that the plaintiffs are heirs oi 
late Iboyaima Singh. 

5. Defendant No. 2 by a separate writ- 
ten statement has supported the claim oi 
the plaintiffs. 


6. The learned Subordinate Judge 
framed a large number of issues of which 
issues Nos, 4 and 5 are material for the 
purpose of this appeal and may be re- 
produced: 


“4, Wag the plaintiff No, 1 adopted by 
late Iboyaima Singh during the latter’s 
lifetime. 

5, Are the plaintiff No, 1, the defendant 

No. 1 and plaintiff 2 heirs of late Ibo- 
yaima Singh?” 
After trial, the learned Subordinate Judge 
decreed the suit in respect of the “B” 
schedule property in favour of plaintifi 
No. 2 and defendants Nos, 1 and 2, but dis- 
missed the plaintiffs’ claim that plaintifi 
No. 1 was the adopted son of Iboyaima 
holding that the plaintiffs failed to prove 
adoption failing to prove one of the 
essential ingredients of adoption, namely, 
“giving and taking.” Hence this appeal. 

7. The alleged adoption having taken 
place before 1956, admittedly the Hindu 
Adoptions and Maintenance Act. 1956, 
does not apply to the present case, Shri 
N. Ibotombi Singh, learned Advocate 
General, Manipur, appearing for the ap- 
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rellants, submits that “giving and taking” 
ire not essential ingredients of a valid 
ideption; alternatively he submits that 
he plaintiffs have proved “giving and 
aking.” Admittedly, there is no deed of 
idoption in this case. Shri T, Bhubon 
Singh, learned counsel for the respondent 
No. 1 submits that according to Manipuri 
‘ustoms adoption can be done only by a 
‘egistered deed, In support of his sub- 
nission he relies on para 33 of Chapter 
V of a printed booklet styled "Manipuri 
Zustoms.”! 


8. “Manipuri customs” is the codifica- 
ion of the customs in Manipur by a Co- 
lification Committee, Paras 27 and 33 of 
Chapter V which deal with adoption 
nay be reproduced: 


“27, The following ceremonies are 
aecessary for adoption — Sagei Chakk- 
aangba with Homa or without it or Datta 
Homa. Along with the above the cere- 
mony of giving and taking in adoption of 
the boy ig necessary. 

x x. X X X X X X 

33. Apart from the customary rituals 
of giving and taking, Sagei Chakkhangba 
or Datta Homa, the factum of adoption 
must be in writing and registered.” 

9. The following are essential ingre- 
dients of a valid adoption under the 
Hindu Law:— 

(i) Capacity to take in adoption, Sub- 
ject to the provision of any law for the 
ime being in force, every male Hindu, 
who is of sound mind, and has attained 
che age of discretion, even though he 
nay be a minor, may lawfully take a 
son in adoption, provided he has no son, 
srand-son, or great-grand-son natural or 
adopted, living at the time of adoption. 

(ii) Capacity to give in adoption. The 
mly persons who can lawfully give a boy 
n adoption are his father and his mother. 

(iii) Capacity to be adopted. A male 
Jindu belonging to the same caste as his 
\dopting father may be taken or given 
n adoption. 


(iv) There must be a physical act of 
fiving and receiving of the child to be 
idopted with intent to transfer the boy 
rom the family of the natural father to 
he family of the adoptive father. 

(See Mulla’s Hindu Law — 13th Edition 
— Sections 450, 474, 480 & 488). 

10. In the instant case, there is no 
ontroversy that Iboyaima had the capa- 
ity to adopt; that Ibobi Singh natural 
ather of plaintiff No, 1, had the capacity 
9 give in adoption; and that plaintiff 
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No. 1 had the capacity to be given and 
taken in adoption. The only controversy. 
is on the ceremony of adoption, 


11. The purpose of the ceremony of 
adoption is to give publicity to the fac- 
tum of adoption and as such the cere- 
mony of giving and taking has assumed 
importance and become an essential in- 
predient of a valid adoption. In the case 
of Lakshman Singh Kothari v, Smt, Rup 
Kanwar, reported in, AIR 1961 SC 1378, 
their Lordships of the Supreme Court 
have observed: 


“Under the Hindu Law, whether among 
the regenerate caste or among 
Sudras, there cannot be a valid adoption 
unless the adoptive boy is transferred 
from one family to another and that can 
be done only by the ceremony of giving 
and taking. The object of the corporal 
giving and receiving in adoption is to 
secure due publicity. To achieve this ob- 
ject it is essential to have a formal cere- 
mony. No particular form is prescribed 
for the ceremony, but the law requires 
that the natura] parent shall hand over 
the adoptive boy and the adoptive parent 
shall receive him, The nature of the cere- 
mony may vary depending upon the cir- 
cumstances of each case. But a ceremony 
there shall be, and giving and taking 
shall be part of it.” 


12, The submission of learned Advo- 
cate General, therefore that giving and 
taking is not an essential ingredient of a 
valid adoption is untenable, 


13. Let us now examine the conten- 
tion of learned counsel for respondent 
No. 1 that a registered deed is essential 
for a valid adoption, Registration itself 
is notice of a certain transaction and is 
for the purpose of publicity of the trans- 
action embodied in the document. The 
fact that the Hindu Law enjoins that 
giving and taking must be ceremoniously 
done to give due publicity negatives the 
contention that a registered deed is addi- 
tionally essential for adoption. 


14. The booklet, “Manipuri Customs,” 
does not ex facie show in which year the 
customs were codified and under what 
authority. In a few decisions of the Court 
of the Judicial Commissioner of Manipur 
(AIR 1956 Manipur 18 & AIR 1964 Mani- 
pur 14) noticed some provisions of this 
booklet, though no judicial pronounce- 
ment has been made as to its legal value. 
It is not necessary for our purpose either 
to make any pronouncement on its legal 
value. We shall assume its validity and 
then examine paras 27 and 33 (supra). 
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4S. Para 27 provides that for adoption 
‘giving and taking’ is necessary; it also 
provides for Sagei Chakkhangba with or 
without Homa or Datta Homa. It has 
been agreed by counsel at the Bar that in 
Manipur Homa or Datta Homa is not 
necessary. In its place there must be 
Sagei Chakkhangba (a clan feast). In the 
instant case admittedly, the plaintiffs per- 
formed no Homa or Datta Homa, But the 
plaintiffs claim that Sagei Chakkhangba 
Was given. Para 27 therefore is not in 
conflict with the law laid down by their 
Lordships of the Supreme Court in, AIR 
1961 SC 1378 (supra). It correctly records 
a custom of Manipur, 


16. What remains to be considered is 
whether the factum of adoption has to 
be done by a registered deed as required 
by para 33 (supra), Customs, in order to 
be valid, inter alia, must not conflict 
with the law of the land. 

17. Manipur was integrated with the 
then Dominion of India on the 15th Oc- 
tober 1949. In exercise of the powers 
conferred by Ss. 3 and 4 of the Extra- 
Provincial Jurisdiction Act, 1947 (46 of 
1947) (now known as Foreign Jurisdic- 
‘tion Act, 1947) the Central Government 
issued the Manipur (Administration) 
Order 1949, Paragraph 5 of this order 
provided that all laws in force in Mani- 
pur or any part thereof immediately be- 
fore the commencement of that order 
shal] continue in force until repealed or 
amended by a competent legislature or 
authority, This provision saved the Mani- 
pur Laws and Acts. On the passing of the 
Constitution of India, Manipur became a 
Part “C” State. The Acts and Ordinances 
specified in the Schedule to the Merged 
States (Laws) Act, 1949 (59 of 1949), with 
certain exceptions, were extended to 
Manipur by the Part C States (Laws) 
Act, 1950 (30 of 1950) (now known as the 
Union Territories (Laws) Act, 1950) which 
came into force on the 16th day of April 
1950, This Act gives power to the Central 
Government to extend to Manipur or any 
part thereof, any enactment which is in 
force in a State. It is under this provi- 
sion that a number of Acts in force in 
different States have been extended to 
Manipur by the Central Government 
(see preface to the Manipur Code Part I). 
The Merged States (Laws) Act, 1949, 
came into force on Ist January 1950, One 
of the Acts specified in the schedule to 
the Merged States (Laws) Act 1949 is the 
Indian Registration Act, 1908, In other 
words, the Indian Registration Act, came 
into force in Manipur on April 16, 1950, 
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under the provision of Part C (Laws) Act, 
1950. The Indian Registration Act, there- 
fore, with effect from that date, became 
the Law of Manipur and any State Law 
of Manipur, or any customs even having 
the force of law in Manipur, if it conflicts 
with any provision of the Indian Regis- 
tration Act, shall cease to have any effect 
in the State of Manipur. The relevant 
provision of the Indian Registration Act 
(S. 17 thereof) does not enjoin that for 
adoption by a Hindu a registered deed is 
necessary. As such, assuming that para 33 
of Chapter V of ‘Manipuri Customs” had 
the force of law, it ceases to have any 
legal. effect after the coming into force 
of the Registration Act. We, therefore, 
hold that in Manipur a registered deed is 
not essential for the purpose of adoption, 
and to that extent para 33 of “Manipuri 
Customs” records no validly extant cus- 
tom, We, further, hold that for a valid 
adoption in Manipur, no registered deed 
is necessary; nor the factum of adoption 
need be in writing, 


18. Let us now proceed to examine 
whether the plaintiffs have been able to 
prove the ceremony of giving and taking. 
The evidence on this point is the evidence 
of P. Ws. 1, 2, 4,5 and 6. P. W. 1 Madhu 
Singh deposes that he knew Iboyaima 
Singh and Ibobi Singh, the natural father 
of plaintiff No. 1. Iboyaima Singh was 
the younger brother of Ibobi Singh, He 
deposes that plaintiff No. 1 was adopted 
since hig birth by Iboyaima Singh, Be- 
fore the birth, he deposes, Iboyaima re- 
quested his brother, Ibobi, that if a male 
child was born to him, he would adopt 
that child as his son. Ibobi agreed, On 
the date of the birth of plaintiff No. 1, 
Iboyaima adopted him as his son. On the 
6th day of the birth of plaintiff No. 1, 
Swasti Puja was performed by Iboyaima 
Singh, He further deposes that there was 
also a Sagei Chakkhangba and that he 
himself attended the Swasti Puja. He 
further deposes that plaintiff No, 1 was 
brought up by Jboyaima Singh at the 
latter’s home. P. W. 5 Ibobi Singh is the 
natura] father of the boy. He corrobora- 
tes the evidence of P. W. 1 in toto. P. W. 2, 
who is a Sagei relation of the plaintiffs as 
well as defendants Nos, 1 and 2 also cor- 
roborates the evidence of P. Wis. 1 and 
5. P. W, 4 is Kulabidhu Singh . He is also 
a Sagei relation of the parties. He is also 
their neighbour. He too supports the 
plaintiffs’ case in full. He further deposes 
that Iboyaima adopted plaintiff No. 1 as 
he and his wife Rani Devi had no child, 
although they had been married for 
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seven years. P, W. 3 Jugeswar Sarma de- 
poses that he acted as the Porohit in the 
Swasti Puja of Priyokumar Singh. He 
deposes that Iboyaima performed all the 
religious functions of P, W. 5, He further 
deposeg that in that Swasti Puja, Ibo- 
yaima told him that he had adopted the 
child as his son and that the child was son 
of his brother, Ibobi Singh. We do not 
have any reason to disbelieve the evi- 
dence of the above witnesses, P. Ws. 2 
and 3 are common Sagei relations of the 
parties; P. Ws. 1, 2, 3 and 4 were all dis- 
interested witnesses, Nothing has been 
brought out in cross-examination to ren- 
der their evidence incredible. We, there- 
fore, hold that the Swasti Puja of plain- 
tiff No. 1 and the Sagei Chakkhangba on 
the date of the Annaprasanna (Chaumba) 
were performed by Iboyaima. The learn- 
ed trial Judge also has found that these 
ceremonies were performed by Tboyaima. 
Had the child not been adopted by Ibo- 
yaima, the latter would have no reason 
to perform the Swasti Puja of the child 
and to give the Sagei Chakkangba on the 
above occasion. 


19. The learned trial Judge has found 
that the plaintifis have failed to prove 
the ‘giving and taking’ of the child, What 
law requires is that for valid adoption 
the child must be transferred from 
the family of the natural father 
to the family of the adoptive 
father; but the mode of transfer de- 
pends on facts and circumstances of each 
case, In the instant case, the adoption 
took place on the date of the birth of the 
child itself. It may not always the possi- 
ble bodily to transfer a child on the day 
of its birth from the home of his natural 
father to the home of his adoptive father. 
It ig enough, in our opinion, for al] in- 
tents and purposes, if there is a transfer 
of scnhood of the adopted boy from the 
natural father to the adoptive father. 
That the sonhood of plaintiff No, 1 was, 
in fact, transferred from Ibobi to Ibo- 
yaima can be inferred from the following 
circumstances: 


(i) the plaintiff No. 1 was brought up 
in the family of Iboyaima, 


(ii) that when Iboyaima was lying 
seriously il] and ultimately expired in the 
Dibrugarh Medical College Hospital, it 
was plaintiff No. 1, who attended him 
there. P. W. 5 has deposed that “plain- 
tiff No. 1 was taken and brought up by 
[boyaima Singh and he was residing with 
Iboyaima and Rani Devi.” P, W. 6 (plain- 
tiff No, 2) also deposed that “he was 
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brought at the house-of Iboyaima Singh.” 
Defendant No. 1 (D. W. 6) simply denies 
adoption, but she has not denied the plain- 
tiffs’ evidence referred to above that plain- 
tiff No. 1 was brought up by Iboyaima 
Singh at his home. Defendant No. 1 has 
admitted that when her husband Iboyaima 
died at Dibrugarh while taking treat- 
ment. Plaintiff No. 1 was with him. 

(iii) There is a third piece of circum- 
stantial evidence furnished by Exts. A/} 
and A/3, Exts, A/1 and A/3 are pattas in 
which the name of plaintiff No, 1 has 
been recorded along with the names of 
defendant No. 1 and plaintiff No. 2. In 
Exts. A/1 and A/3 — plaintiff No, 1 has 
been shown as the son of Iboyaima., 

20. The D. Ws. give only negative 
evidence. D, W. 1 Tomba Singh, claims 
to be a Sagei relation of the parties. He 
deposes that he does not know that there 
was adoption of any son by Iboyaima. In 
cross-examination, he has gone so far to 
say that he does not know plaintiff No. 1 
at all, This evidence is a complete lie. 
D. W. 1 being an elderly Sagei relation 
could not have any reason not to know 
plaintiff No, 1, adopted or not. The evi- 
dence of P. W. 2 is to the efffect that 
he does not know of any adoption, 

21. Learned counsel for respondent 
No, 1 refers to Exts. B/l, B/2 and B/3. 
Ext. B/l is an L. P, School certificate of 
plaintiff No. 1. In that certificate 
the name of Ibobi Singh has been 
recorded as the father of plaintiff No. 1. 
Nobody denies that Ibobi was the ‘father’ 
of the boy, albeit natural. There is noth- 
ing to show that if a boy ig adopted, the 
name of the adoptive father only has to be 
shown in School records, In fact, an adop- 
tive father ig not the ‘father’ of an adop- 
ted ‘son’, He is the ‘father’ only by fic- 
tion of law for certain purposes, Ext, B/3 
is a copy of a form of an application for 
admission into the M. E. School filled up 
by a teacher of the School. In that ap- 
plication the natural father’s name has 
been recorded as the ‘father’ of the boy 
On the basis of Exts. B/3. Ext. B/2 was 
issued. Ext, B/2 is identical with Ext, B/1. 
D. W. 5, a teacher of the M, E. School 
says that he filled up Ext, B/3 on his own, 
and not at the instance of either Ibobi or 
Iboyaima. Exts. B/1 and B/3 do not prove 
that plaintiff No. 1 was not adopted by 
Iboyaima Singh. ; 

22, Another submission of Shri T., 
Bhubon Singh is that there was no reason 
for the alleged adoptive parents to adopt 
a son as they were yet young enough to 
have a son. That may be so, but the law 
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does not enjoin that a person who has no 
possibility of having a son only can adapt. 
On the contrary, a male Hindu of discere- 
tion including a minor, may adopt. That 
apart, an explanation of the adoption is 
available. The explanation is that Ibo- 
yaima and defendant No, 1 did not have 
children, though they had been married 
for 7 years, 


23. In the result, we hold that plain- 
tiff No. 1 was physically transferred 
from the home of his natural father, 
Tbobi, to the home of [boyaima, and that 
there was ‘giving and taking’ as required 
by law. We further hold that plaintiff 
No. 1 wag validly adopted by Iboyaima 
Singh, deceased, as his son and that he 
is entitled to a share in the properties 
left by Iboyaima Singh, 

24, The next question for our consi- 
deration is what will be the shares of 
plaintiff No. 1 and of plaintiff No. 2. 
Admittedly, Iboyaima died in 1961. So, 
the devolution of his property on his 
death will be governed by the Hindu 
Succession Act. 1956. S, 8 of the Hindu 
Succession Act provides: 

“8, The property of a male Hindu dying 
intestate shall devolve according to the 
provisions of this chapter:— 

(a) firstly, upon the heirs, being the 
relativeg specified in Class I of the sche- 
dule; 

(b) secondly, if there is no heir of 
Class I, then upon the heirs, being the 
relatives specified in class II of the sche- 
dule; 

(c) thirdly, if there is no heir of any of 
the two classes, then upon the agnates 
of the deceased; and 

(d) lastly, if there is no agnate, then 

upon the cognates of the deceased.” 
In other words, the heirs of class J ex- 
clude the heirs mentioned in the other 
following classes and the heirs mentioned 
in clasg II exclude the heirs mentioned 
among agnates and the cognates, 

25. In the instant case, plaintiff No, 1 
is the son, and respondent No. 1 is the 
widow of the deceased, Iboyaima. They 
will inherit in equal shares, their names 


appearing among class I heirs. Plain- 
tiff No. 2 is Iboyaima’s ‘father’s 
widow.’ Her name appears among 


class II heirs. So she is excluded by the 
class I heirs, The result is that the pro- 
perty left by Iboyaima will be inherited 
in equal shares by plaintiff No, 1 and 
defendant No. 1 and plaintiff No. 2 will 
not have any share. 

26. This suit is for partition by metes 
and bounds as well as for a declaration 
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that the plaintiff No. 1 was the adopted 
son of late Iboyaima Singh, As the suit 
is for partition, a preliminary decree has 
to be passed, We direct that the learned 
Subordinate Judge will pass a prelimi- 
nary decree in respect of the properties 
mentioned in schedules “A”, “B”, “C” 
"D? & “E” in accordance with law in the 
light of the observations made above. 

27. The appeal of appellant No. 1 
Priyokumar Singh is allowed. The appeal 
of appellant No. 2 Keinyatombi Devi is 
dismissed, The parties will bear their 
own costs, 

PATHAK J.:— I agree. 

Appeal partly allowed. 
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Nira Kanta Chutia, Appellant v. 
Smt, Bedoi Chutiani and another, 
Opposite Parties. 

First Appeal No. 300 of 1973, 
10-5-1977,* 

(A) Civil P, C. (1908), O. 43, R. 1 
(c). O. 9, R. 9 and S, 141 — Succes- 
sion Act (1925), Ss, 299, 268 and 295 
— Petition for probate — Proceed- 
ing became contentious taking there- 


D/- 


by the form of suit — Dismissal of 
suit for default — Application for re- 
storation of suit rejected — Appeal 


lies under O. 43, R. 1 (c), C. P. C. and 
not under S. 299, Succession Act — 
Provisions of C. P, C. are applicable 
by virtue of S, 268 of that Act. 

An application under R. 9 of O. 9 
Civil P. C. lies for setting aside an 
order dismissing an application for 
probate for default and that an 
order rejecting such an application 
is appealable under Order 43, Rule 
1 (c), (Paras 9, 14) 

Section 268 of the Succession Act 
provides that the proceedings of the 


+(Note: The judgments in the case 
are printed in the order in which 
fay are given in the certified copy.— 
*(From Order of M. M. Rahman 
Dist, J, Upper Assam District at 
Jorhat, D/- 29-1-1973). 
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Zourt of the District Judge in 
ion to the grant of probate, inter 
lia, shall be regulated by the Code 
30 far as the circumstances of a case 
yermit, The provisions of the Code 
will not apply only when it is other- 
wise provided by the Act itself, It is 
seen from the provisions of the Act 
hat when an application for probate 


rela- 


s filed by a person, the Act is 
silent on the procedure to be 
‘ollowed and as such, of neces- 


sity, the Code has to be followed in 
view of S. 268. Therefore when a 
orobate proceeding is registered and 
reated as a suit after it becomes 
‘contentious and on a date fixed for 
ts hearing the plaintiff is absent, the 
court has to look to the provisions 
of the Code: and Order 9, Rule 8 is 
he only provision under which it 
tan dismiss a suit, and, for that mat- 
‘er, reject the probate proceedings. 
Thus when an order of dismissal 
Xf suit and rejection of restoration 
pplication is passed not in exercise 
Í powers conferred by the Succes- 
ion Act, but in exercise of powers 
nade available under the provisions 
ff the Code of Civil Procedure no 
ippeal would lie under Section 299. 
is the order rejecting the application 
or restoration of suit is passed by 


he District Judge under Order 9, 
tule 9 of the Code, the remedy is 
nly by an appeal under Order 43, 


tule 1 (c). Section 299 of the Act 
nvisages an order made on merit 
y the District Judge either granting 
r refusing to grant a probate, (Case 
aw discussed) ILR 1949 (1) Assam 
4, Approved. (Paras 7, 8, 9, 43) 
There is no provision in the Suc- 
assion Act which empowers the 
ourt to dismiss an application for 
robate for default. The intention 
f the Legislature, therefore, must 
e assumed to be that such power 
to be conferred by the application 
f the provisions of Order 9 of the 
ode of Civil Procedure, Hence the 
rovisions of Rule 9 of Order 9 
‘ould be applicable where the appli- 
ation for probate which has been 
mverted into a suit has been dis- 
uissed for default. 
(Para 21) 
The import of these two provi- 
ons of S, 141, C. P. C. and Section 
38 of the Succession Act is that 
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proceedings before the Court of Dis- 
trict Judge in relation to the probate 
and letters of administration are to 
be regulated, as far as the circum- 
stances of the case permit, by the 
Code of Civil Procedure, and that 
the contested proceeding is to take 
as nearly as may be the form of a 
suit. (Para 30) 

Section 299 of the Succession Act 
confers a right of appeal but it is 
not every order passed by the Dis- 
trict Judge, which is appealable 
under the Act; and unless the order 
is shown to have been made by him 


by virtue of the powers conferred 
upon him under the Act, no appeal 
lies under the Act, (Para 30) 


(B) Civil P. C. (1908), O. 9, B. 8 
and 0.17, B, 1 — Application for 
adjournment by plaintiff on ground 
of illness of one of his witnesses and 
counsel — Rejection of anpplicatton 
on ground that if plaintiff's Adverote 
was unable to appear on account of 
his illness, the plaintiff could bave 
engaged another lawyer — Held, re- 
jection of application and dismissal 
of suit for default of appearance «vas 
not justified when the allegations 
were not dishelieved, 

If a lawyer suddenly falls ijl on 
the date of hearing of a case, the 
party engaging him, may not be in a 
position to engage a second Advocate, 
for, he may not have means to 
engage another counsel; and second- 
ly, on the date of hearing, a second 
counsel may not readily accept the 
brief, inasmuch as he may not be 
able to proceed with the case not 
having been properly briefed and 
not being well-prepared. The view 
that the petitioner could have engag~- 
ed another Advocate to conduct the 
suit on that day itself under the 
circumstances is not reasonable, 

(Paras 11, 24) 
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D. N. Choudhury and P, C, Gayan, 
for Appellant; K. C. Bezbarua and 
B. Buzarbarua, for Opposite Parties. 

BAHARUL ISLAM, J:— The ap- 
pellant, Nira Kanta Chutia, filed an 
application for probate in respect of 
a will left by late Chatradhar Chutia 
in the Court of the District Judge, 
U. A.D, at Jorhat. The two respon- 
dents filed objections. As the matter 
became contentious, it was registered 
as a suit, being Title Suit No. 23 of 
1969. Eventually the suit was fixed 
for hearing on 9-5-72, On that date 
the appellant filed an application 
praying for an adjournment on the 
grounds that one of his witnesses 
was ill and that his counsel was also 
unwell, The petition was rejected 
and the suit was dismissed. On 11-5- 
1972 the appellant filed an applica- 
tion for restoration of the suit. No- 
tice of the petition for revival was 
issued to the respondents, They ap- 
peared and filed objections contend- 
ing that there was no sufficient 
cause for revival of the suit. The 
learned District Judge, after hearing 
the parties held: (i) that the appel- 
lant had 3 witnesses including Kali- 
charan, who was absent on 9-5-72. 
Even in the absence of Kalicharan, 
the appellant could have examined 
the other two attesting witnesses to 
prove the execution of the Will; and 
(ii), if the appellant’s advocate, who 
was in-charge of the case was unwell, 
the appellant could have engaged an- 
other Advocate; and in that view he 
rejected the application for revival 
by his impugned order dated 29-1- 
73. 
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2. The appellant has filed this ap- 
peal under Order 43, Rule 1 (c) read 
with Section 104 of the Code of 
Civil Procedure (hereinafter called 
‘the Code’) against the aforesaid 
order of the District Judge, 


3. This appeal came up for hear- 
ing on 3-6-76 before a Division Bench 
of this Court. Before the Bench the 
respondents raised a preliminary ob- 
jection, The objection was that in 
view of Section 141 of the Code, the 
procedural part of the Code was 
made applicable in a probate proceed- 
ing. The appeal is under Order 43, 
Rule 1 (c) and arises out of an order 
under Order 9, Rule 9 of the Code. 
Order 9, Rule 9 grants a substantive 
right to the plaintiff to file an appli- 
cation for revival of a suit: dismissed 
for default of the plaintiff, As such 
this appeal was incompetent. 


4. Similar preliminary objection 
was taken in the case of Debi Cha- 
ran Sarma v. Lilamati Debi, report- 
ed in ILR 1949 (1) Assam 54, in 
which a Division Bench of this Court, 
relying on a decision of the Madras 
High Court reported in AIR 1919 
Mad 112 and two decisions of the 
Lahore High Court reported in AIR 
1936 Lah 712 and AIR 1936 Lah 863, 
held that an application under O. 9, 
R. 9 lies for setting aside an order 
dismissing a probate proceeding for 
default of the applicant and as such 
an appeal under Order 43, Rule 1 (c) 
of the Code did lie. As the point 
now raised before the Division Bench 
was not raised in the case of Debi 
Charan Sarma v. Lilamati Debi 
(supra), this appeal has been referred 
to a larger Bench. This is how the 
matter has come up before us, 


5. Mr. K. C. Bezbarua, learned 
counsel appearing for the respondent, 
repeats the same preliminary objec- 
tion and submits that the appellant’s 
application under O. 9, R. 9 of the 
Code was incompetent inasmuch as 
it granted a substantive right, while 
Section 141 of the Code made only 
the procedural part of the Code ap- 
plicable to a probate proceeding. 
Hence, he submits, this appeal 
under Order 43, Rule 1 of the Code 
arising out of an order on an appli- 
cation under Order 9, Rule 9 is in- 
competent. 
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6. Section 141 of the 
vides:— 

"The procedure provided in this 
Code in regard to suits shall be fol- 
lowed, as far as it can be made ap- 
plicable, in all proceedings in any 
Court of Civil jurisdiction”. 

It is not disputed before us that the 
District Judge trying a probate pro- 
ceeding is a Court of civil jurisdic- 
tion. Nor is it disputed before us 
that a probate proceeding is treated 
as a suit after it becomes contentious. 
Normally, therefore, Section 141 of 
the Code would apply in the trial of 


Code pro- 


a probate proceeding before a Dis- 
trict Judge. D 
Section 268 of the Indian Succes- 


sion Act, 1925 (hereinafter called 
‘the Act’), however, provides: 

“268, Proceedings of District Judge’s 
Court in relation to probate and ad- 
ministration— The proceedings of 
the Court of the District Judge in 
relation to the granting of probate 
and letters of administration shall, 
save as hereinafter otherwise provid- 
ed, be regulated so far as the cir- 
cumstances of the case permit, by 
the Code of Civil Procedure, 1908.” 

The Code of Civil Procedure is a 
general law, while the Indian Suc- 
cession Act is a special law, When 
there is a special law, the general 
law does not apply. In the instant 
case when there is a special law 
engrained in Section 268 of the 
Act for the regulation of the proceed- 
ings of the. Court of the District 
Judge in relation to the grant of pro- 
bate, the general law engrained in 
Section 141 of the Code would not 
apply. We need not, therefore, exa- 
mine the content of Section 141 of 
the Code. We need in this case exa- 
mine the content only of Sec. 268 of 
the Act, with the result that it is 
not necessary to examine whether 
only the procedural part of the Code 
has been made applicable to a pro- 
bate proceeding and whether Order 
9, Rule 13 grants a substantive right 
for an application for revival of a 


dismissed probate proceeding and 
whether, consequently, Order 43, 
Rule 1 (c) also grants substantive 
right of appeal against such an 
order. 


%. Section 268 of the Act provides 
that the proceedings of the Court of 
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the District Judge in relation to the 
grant of probate, inter alia, shall be 
regulated by the Code so far as the 
circumstances of a case permit, The 
provisions of the Code will not ap- 
ply only when it is otherwise pro- 
vided by the Act itself. It is seen 
from the provisions of the Act that 
when an application for probate is 
filed by a person, the Act is silent 
on the procedure to be followed and 
as such, of necessity, the Code has 
to be followed in view of Section 268 
of the Act. When a probate proceed- 
ing is registered and treated as a suit 
after it becomes contentious and on a 
date fixed for its hearing the plain- 
tiff is absent, what will the Court 
do? The Act is silent, Of necessity, | 
therefore, it has to look to the pro- 
visions of the Code; and Order 9, 
Rule 8 is the only provision under 
which it can dismiss a suit, and, for 
that matter, reject the probate pro- 
ceedings. It cannot be said that the 
court is powerless and will sit help- 
less. Mr. Bezbarua submits that the 
Court does not have the power to 
dismiss the suit under Order 9, Rule 
8 of the Code. But he has not been 
able to tell us under which provi- 
sions of law, in such a situation, the 
Court can dismiss an application, 

8. If a probate proceeding is dis- 
missed under Order 9, Rule 8 of the 
Code, what is the remedy of -the ap- 
plicant? The Act is again silent. 
Naturally, therefore, again, the appro- 
priate provision of the Code has to 
be imported, and the appropriate 
provision is Order 9, Rule 9. As such 
in my opinion, an application under 
Order 9, Rule 9 does lie - against an 
order rejecting a probate proceeding. 
Mr, Bezbarua has faintly submitted 
that an order of dismissal of a pro- 
bate proceeding for default of the 
applicant amounts to an order refus- 
ing to grant probate under Sec. 298 
of the Act and the remedy is by 
way of an appeal under Section 299 
of the Act. We are unable to accept 
the contention, Section 299 of the 
Act envisages an order made by the 
District Judge by virtue of powers 
conferred only by: the Act. But when 
an order is passed not in exercise of 
powers conferred by the, Succession 
Act, but in exercise of powers made 
available, to him under the provisions 
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of the Code of Civil Procedure no 
appeal would lie under Section 299. 
As stated above, the impugned order 
passed by the District Judge is 
under Order 9, Rule 9 of the Code 
and, as such, the remedy is only by 
an appeal under Order 43, Rule 1 (c). 
Section 299 of the Act envisages an 
order made on merit by the District 
Judge either granting or refusing to 
grant a probate. 


8A. Mr. Bezbarua has submitted 
that the right of appeal is a substan- 
tive right granted by law. Whether 
aright is substantive or procedural 
is relative. The entire Civil Proce- 
dure Code is a procedural law vis-a- 
vis the right of a person or the en- 
forcement of a right in court of law. 
The C. P. C., although a Code of 
Procedure, also contains certain pro- 
visions of substantive nature, such as 
rights of appeal, review and revi- 
sion. 


9. AIR 1936 Lah 712 and AIR 
1936 Lah 863 also took a similar 
view, AIR 1971 Pat 391, relying on 
AIR 1936 Lah 863 also held that the 
provision of O. 9, R. 13 applied to 
a probate proceeding in view of Sec- 
tion 268 of the Act. In my respect- 
ful opinion AIR 1971 Pat 391 (supra) 
correctly decided that Order 9, Rule 
13 of the Code applied to probate 
proceedings; for the same reasons 
Order 9, Rule 9 will apply to a pro- 
bate proceeding. 

(1910) 14 Cal WN 924 was also 
cited before us. In my opinion this 
decision has no bearing on the point 
before us, In that case the point for 
decision was whether a fresh appli- 
cation for a probate was barred after 
a probate proceeding had been dis- 
missed. The answer was given in the 
negative, In the instant case it has 
not fallen for our decision whether a 
fresh proceeding would be barred 
under Order 9, Rule 9 as was con- 
tended in (1910) 14 Cal WN 924 





(supra), It was held not to be bar- 
red for the reasons that the judg- 
ment in a proceeding was a judg- 


ment in rem, there was no limitation 
for an application for probate, and 
that an application under Order 9 in 
a probate case is not on “same cause 
of action”, It is immaterial for us 
in this case whether a fresh proceed- 
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ing for probate is barred or not 
under the Code. Order 9, Rule 9 is 
substantive vis-a-vis the Code itself. 
So an application under 
Rule 9 and an appeal under Order 43 
are substantive rights vis-a-vis the 
Code, but are procedural so far as 
the right for the grant of a probate 
created by the Act is concerned, 

Relying on, and quoting with ap- 
proval, the decision of the Madras 
High Court in AIR 1919 Mad 112, 
this Court in ILR 1949 (1) Assam 54 
(supra), held: 

“The question is whether O. 9, R. 9, 
C. P.C., is applicable to the dismis- 
sal of an application for probate 
which has under S. 83, Probate and 
Administration Act, V of 1881, been 
treated as a suit. That section directs 
that the proceedings shall take, as 
nearly as may be, the form of a suit 
according to the provisions of C.P.C. 
Section 55 of the same Act also ap- 
plies these provisions to proceedings 
in relation to the grant of probate so 
far as the circumstances of the case 
admit, And we cannot find anything 
in the latter part of O, 9, R. 9, which 
is the relevant provision in the pre- 
sent connexion, which cannot be 
conveniently applied, .............8 We 
can see no reason for treating the 
applicability of the latter portion of 
O. 9, R. 9 as conditional on that of 
the former or refusing effect to Sec- 
tion 55, Probate and Administration 
Act, on account of it.” 

AIR 1926 Cal 1057 cited before us 
also has no bearing on the present 
case, inasmuch as in that case the 
point that fell for consideration was 
whether a probate proceeding was 
barred after an earlier one had been 
dismissed for default. AIR 1945 Mad 
107 and AIR 1925 Mad 861 were also 
cited before us, These decisions also 


. have no bearing to the facts of the 


present case, as in these cases it was 
held that Order 9, Rule 9 did not 
apply to the provisions of the Mad- 
ras Village Courts Act. AFR 1963 Mad 
338 also has no application as the 
point before the Court was whether 
Order 9, Rule 13 did apply to a pro- 
ceeding under Section 146 of the 
Code of Criminal Procedure. The ans- 
wer was given in the negative inas- 
much as it was held that Section 141 
of the Code was not applicable. AIR. 
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1943 Patna 281 was held not to be 
applicable to a probate proceeding as 
it was held to apply to suits for en- 
forcement of a cause of action and 
that a dismissal was no adjudication. 

AIR 1965 All 211 has merely inter- 
preted Section 299 of the Act and is 
of no assistance to us. 

In my opinion ILR 1949 (1) Assam 
54 has laid down the correct propo- 
sition of law and the decisions of 
the High Court cited before us, have 
not taken a contrary view. In the 
result I hold that the application fil- 
ed by the appellant under Order 9, 
Rule 9 of the Code is competent and 
as such this appeal under Order 43, 
Rule 1 (c) of the Code is also compe- 
tent. The preliminary objection is 
overruled. 

10. Mr. D. N. Choudhury, learned 
counsel appearing for the appellant 
has alternatively submitted that in 
any case if it be held that the appli- 
cation under Order 9, Rule 9 was 
not applicable to a probate proceed- 
ing, an application under Sec, 151 of 
the Code would lie fer setting aside 
an order of dismissal for default. As 
we have overruled the preliminary 
objection of the learned counsel for 
the respondent, we need not consi- 
der the alternative submission of the 
appellant. 

1i. In merit, in my opinion, the 
order of the learned District Judge is 
unsustainable, in any case, on his 
second finding namely, that even if 
the appellant’s Advocate was unable 
to appear on account of his illness, 
the appellant could have engaged an- 
other lawyer. If a lawyer suddenly 
falls ill on the date of hearing of a 
case, the party engaging him, may 
not be in a position to engage a 
second Advocate, for, he may not 
have means to engage another coun- 
‘sel; and secondly, on the date of 
hearing, a second counsel may not 
readily accept the brief, inasmuch as 
‘he may not be able to proceed with 
tthe case not having been properly 
briefed and not being well-prepared. 

12. In the result we set aside the 
order of the learned District Judge 
and remand the case to him to dis- 
pose of the suit on merit, The ap- 
peal is allowed. 

13. The parties will bear their own 
costs. 
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SADANANDASWAMY. J:— — 14. 
When this appeal was heard by the 
Division Bench it was urged on be- 
half of the respondent that u/S.141 
of the Civil Procedure Code only the 
procedural part of the Code would 
apply to a probate proceeding and 
that an application under Rule 9 or 
13 of Order 9 would not lie. It was 
also contended that an order dismiss- 
ing an application for probate even 
for default is appealable under Sec- 
tion 299 of the Indian Succession 
Act. The Division Bench decision of 
this Court reported in ILR (1949) 1 
Assam 54 (Debi Charan Sarma v. 
Lilamati Devi) holding that an appli- 
cation under Rule 9 of Order 9, Civil 
Procedure Code lies for setting aside 
an order dismissing an application 
for probate for default and that an 
order rejecting such an application is 
appealable under Order 43, Rule 1 
was noticed but the Division Bench 
was of the opinion that the conten- 
tions reised before it had not been 
considered in the above decision and 
that the appeal should, there- 
fore, be referred to a larger bench. 
That is how the matter has come up 
before this Bench. 


15. The facts leading to this ap- 
peal are as follows:— 


The petitioner applied for grant of 
probate of the Will of one Chatra- 
dhar Chutia in the Court of the Dis- 
trict Judge, Upper Assam Districts at 
Jorhat on 8th June, 1963. It was re- 
gistered as Probate Misc, Case No. 32 
of 1968. It was contested by the res- 
pondents and thereafter it was regis- 
tered as (Probate) Title Suit No, 23 
of 1969, When the suit came up for 
hearing on 9-5-72 the petitioner filed 
an application praying for an ad- 
journment on the ground that one of 
his witnesses was ill and also that 
his Advocate was ill, This applica- 
tion was rejected and the suit was 
dismissed. The petitioner filed an 
application on 11-5-1972 praying for 
restoration of the suit, The appli- 
cation was opposed and it was 
dismissed on 29th January, 1973. The 
petitioner has come up in appeal to 
this Court against the said order, 

16. In ILR (1949) 1 Assam 4 
(Debi Charan Sarma v, Tiamani 
Devi) an application for probate had 











76 Gau. [Prs, 16-19] Nira Kanta v. Bedoi (FB) (Sadanandaswamy J.) 


been dismissed for default, An appli- 
cation had been filed for restoration 
of the same, That application was re- 
jected and an appeal was presented 
to this Court under Order 43, Rule 1 
(c), Civil Procedure Code. It was con- 
tended on behalf of the respondents 
that Order 9, Rule 9 has no applica- 
tion to a petition for probate which 
had been dismissed for default and 
that no appeal lies under the provi- 
sions of Order 43, Rule 1 (c). It was 
further contended that the dismissal 
of the application for probate does 
not deprive the petitioner of his, right 
to institute a fresh petition and that 
the applicability of Order 9, Rule 9, 
Civil Procedure Code is conditional 
upon the preclusion of a fresh peti- 
tion for probate. In support of that 
contention reliance was placed upon 
the decisions in (1910) 14 Cal WN 924, 
(1941) 45 Cal WN 739 and ILR 53 Cal 
578: (AIR 1926 Cal 1057) but these 
cases were distinguished on the ground 
that they are authority only for the 
proposition that “the dismissal of an 
application for probate without trial 
of that question is not a decision 
binding for all purpose.” It was also 
observed that in those cases the 
question whether the applicability of 
Order 9, R. 9 is conditional upon the 
preclusion of a fresh petition for 
probate was not decided. The deci- 
sions in AIR 1919 Mad 112, AIR 1936 
Lah 712 and AIR 1936 Lah 863 hold- 
ing that Order 9, Rule 9, Civil Pro- 
cedure Code is applicable to a pro- 
ceeding arising out of an application 
for grant of probate, which had been 
treated as a suit, were followed. 

17. In (1910) 14 Cal WN 924 
(Ramani Debi v. Kumud Bandhu 
Mookerjee) an application for pro- 
bate of a Will was contested and .was 
registered as a suit. It was dismissed 
for default. Thereafter the petitioner 
filed another application for probate 
of the same Will. The question which 
arose for decision was whether the 
second application was barred, It 
was held that it was not bar- 
red by res judicata, It was next 
considered whether Section 103 
of the Civil Procedure Code, 1882 
operated as a bar. It was held that 
if there has been an adjudication on 
the merits as to the validity of the 
Will, it is a final settlement of the 
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matter and it cannot be attacked in 
the same or any other Court by any 
of the parties thereto or by any per- 
son in priority with them and that a 
refusal to admit a Will to probate is 
conclusive of the facts necessary to 
support the decision. Thereafter it 
was observed as follows:— 


“It is manifest, therefore, that if 

the application by an executor for 
probate of a Will has been dismissed 
for default, that fact by itself can- 
not debar an application for probate 
by any other person, for example, a 
legatee who claims an interest under 
the Will, if so, it would be futile to 
hold that an executor who has made 
default, cannot propound the Will 
again.” 
With respect to the learned Judges 
we are unable to agree with this rea- 
soning, When an executor is pre- 
cluded from filing a fresh applica- 
tion under those circumstances there 
is no reason why Order 9, Rule 9, 
Civil Procedure Code should not be 
made applicable. 


18. In AIR 1936 Lah 712 (Mano- 
har Lal v, Rup Lal) it was held that 
Order 9, Rule 9 applies to probate 
proceedings, The same view was 
taken in AIR 1936 Lah 863 (Rup Lal 
v. Manohar Lal) which has been fol- 
lowed in AIR 1971 Pat 391 (Tribeni 
Kuer v. Shankar Tiwari). 


19. The learned Counsel for the 
respondents relied on a number of 
decisions which take the contrary 
view. In AIR 1928 All 51 (Bohra 
Kanhaiya Lal v, Gendo) it has been 
held that a contested application for 
probate is not a suit within the mean- 
ing of Rule 2 of Chapter 16 of the 
Allahabad High Court Rules. It is 


not a case under Order 9, Rule 9, 
Civil Procedure Code. In AIR 1963 
Mad 338 (Periyakarupa Thevar v. 


Vellai Thevar) it has been held that 
the provisions of Order 9, Rule 13, 
Civil Procedure Code cannot be ap- 
plied to proceedings arising out of 
the reference under Section 146 Cri- 
minal Procedure Code before a Civil 
Court since Order 9, Rule 13 applies 
only to suits. Section 141, Civil Pro- 
cedure Code is also held to be inap- 
plicable since the proceeding in a 
Civil Court under Section 146, Crimi- 
nal Procedure Code is not a proceed- 
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ng “original” in character. It is not 
| case of a proceeding arising out of 
mn application for the grant of a pro- 
vate. In AIR 1965 SC 1798 (Nawab 
Jsmanali Khan v. Sagar Mal) the 
juestion was whether the proceed- 
ngs instituted against a Ruler of'a 
ormer Indian State under Sec, 14 of 
he Indian Arbitration Act, 1940 


vere incompetent in the absence of 


he consent of the Central Govern- 
nent under Section 86 (1) read with 
Section 87B, Civil Procedure Code. 
t was held that the said proceeding 
joes not commence with a plaint or 
1 petition in the nature of a plaint 
ind cannot be regarded as a suit and 
hat the parties to whom the notice 


xf the filing of the award is given 
mder Section 14 (2) of the Indian 
Arbitration Act cannot be regarded 
is “sued in any Court otherwise 


xompetent to try the suit” within the 
meaning of Section 86 (1) read with 
Section 87B, Code of Civil Proce- 
jure. It was, therefore, held that 
he institution of a probate proceed- 
ng against the Ruler of a former 
Indian State is not barred by Section 
36 (1) read with Section 87B. It was 
‘urther held that See. 141 does not 
ittract the provisions of Sec. 86 (1) 
‘ead with Section 87B to the pro- 
weding under Section 14 of the In- 
lian Arbitration Act since those sec- 
ions confer upon the Rulers of the 
‘ormer Indian States the substantive 
‘ight of immunity from suits and 
3ection 141 makes applicable only 
hose provisions of the Code which 
leal with procedure and not with 
hose relating to substantive rights. 
t was also held that Sec, 41 (a) of 
he Indian Arbitration Act also ~ does 
wot carry the matter any further, 
hat Section 86 (1) applies to suits 
miy and Section 141 of the Civil 
>rocedure Code does not attract the 
irovisions of Section 86 (1) to pro- 
eedings other than suits. It was 
Uso held that by the conjoint appli- 
‘ation of Section 41 (a) of the Indian 
\rbitration Act, Section 87 (1) and 
Section 141 of the Civil Procedure 
‘ode, the provisions of S5., 86 (1) are 
ot attracted to proceedings under 
section 14 of the Indian Arbitration 
\ct, 1940. It was, therefore, held 


hat no consent of the Central Gov- 
rnment to the institution of the pro- 
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ceeding was necessary. According to 
this decision Section 86 (1) of the 
Civil Procedure Code confers sub- 
stantive rights of immunity from 
suits on Rulers of former Indian 
States, that provision relates only to 
suits and was not rendered applic- 
able to proceedings other than suits 
by virtue of Section 41 (a) of the 
Indian Arbitration Act or Sec, 141 of 
the Civil Procedure Code. In AIR 


1956 Bom 45 (Indrajitsinghji Vijay- 
singhji v. Rajendrasinghji Viiay- 
singhji) the question was whether 


the suit was not maintainable in the 
absence of the consent of the Central 
Government under Section 87-B of 
the Code of Civil Procedure. A peti- 
tion for letters of administration 
was filed and on contest it was con- 
verted into a suit, It was held that 
Section 141 of the Civil Procedure 
Code cannot make applicable the 
provisions of Section 86 of the Civil 
Procedure Code since it conferred a 
substantive right upon Rulers of 
Foreign States, It was also held 
that for the same reason Section 268 
of the Indian Succession Act only 
makes applicable the procedural pro- 
visions of the Civil Procedure Code 
to the proceedings instituted in a 
Civil Court under the Succession Act 
in relation to the granting of probate 
and letters of administration and 
does not, therefore, make applicable 
the provisions of Section 86. 


20. The contention on behalf of 
the respondents is that the order of 
the learned District Judge dismissing 
the suit for default is appealable 
under Section 299 of the Indian Suc- 
cession Act and that the provisions 
of Order 9, Rule 9 of the Civil Pro- 
cedure Code do not apply te such an 
order, Under Section 299 an order 
made by a District Judge “by vir- 
tue of the powers hereby conferred 
upon him” is appealable to the High 
Court in accordance with the provi- 
sions of the Civil Procedure Code 
applicable ‘to appeals. Under Section 
266 the District Judge shall have 
like powers and authority in relation 
to the granting of probate and let- 
ters of administration and all mat- 
ters connected therewith as are by 
law vested ‘in him in relation to any 
civil suit or proceeding pending in 
his Court. Under Section 268 the 
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proceedings in relation to the grant- 
ing of probate and letters of admin- 
istration shall be regulated so far as 
the circumstances of the case per- 
mit, by the Code of Civil Procedure. 
Section 295 of the Indian Succession 
Act provides that where there is 
contention, the proceeding shall take 
“as nearly as may be, the form of a 
regular suit,’ according to the provi- 
sions of the Code of Civil Procedure 
and that the petitioner shall be 
“the plaintiff”? and the person who 
opposes the grant shall be the de- 
fendant.” 


21. It is to be noticed that there 
is no provision in the Indian Succes- 
sion Act which empowers the Court 
to dismiss an application for probate 
for default. The intention of the 
Legislature, therefore, must be as- 
sumed to be that such power is to 
be conferred by the application of 
the provisions of Order 9 of the Code 
of Civil Procedure. Hence the pro- 
visions of Rule 9 of Order 9 would 
be applicable where the application 
for probate which has been convert- 
ed into a suit has been dismissed 
ifor default, Under Section 295 it is 
provided that the proceeding when 
contested shall take the form of a 
regular suit, It is further provided 
that the petitioner shall be the plain- 
tiff and the opponent the defendant. 
The provisions of Order 9 apply to 





suits and speak of the plaintiff and 
the defendant. Therefore the pro- 
visions of Order 9 apply also to a 
probate proceeding which has been 
converted into a suit. 

22. Most of the decisions which 
take the contrary view follow the 


decision in (1910) 14 Cal WN 924 


(Ramani Debi v. Kumud Bandhu 
Mookerjee). The decision in AIR 
1956 Bom 45 (Indrajitsinghji Vijay- 
singhji v, Rajendrasinghji Vaiay- 


singhji) is not one relating to the 
applicability of Order 9, Rule 9 to a 
probate proceeding, so also the deci- 
sion in AIR 1965 SC 1798 (Nawab 
Usmanali Khan v. Sagar Mal. We 
are, therefore, of the opinion that 
the decision in ILR (1949) 1 Assam 54 
(Debi Charan Sarma v. Lilamati 
Devi) is correct. 

23. We have now to see whether 
the order of the learned District 
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Judge refusing to set aside the dis- 
missal for default is sustainable. In 
the application of 9-5-72 and in the 
petition filed on 11-5-72 for revival 
of the suit it was stated that one 
witness Kali Charan Barua could not 
come to the Court due to his illness. 
Another ground was stated to be the 
illness of the Advocate for the peti- 
tioner, The learned District Judge 
has observed in the course of his 
order under appeal that the peti- 
tioner could have engaged any other 
counsel to conduct the case if his 
Advocate was not in a position to 
come to Court on that day since, in 
his opinion, the case was simple in 
nature, He has also observed that 
there were three attesting witnesses 
including the said Kalicharan and 
the petitioner could have examined 
the other two witnesses relating to 
the execution of the Will, 


24. The learned District Judge has 
not disbelieved the allegation of the 
petitioner that his Advocate was ill 
on that day. The petitioner is a re- 
sident of Tirual Gaon in Athgaon 
Mouza, Golaghat Sub-Division of 
Sibsagar District. The Court of the 
District Judge is at Jorhat. If the 
petitioner came to Jorhat from his 
village for the purpose of the suit 
on the date of hearing and learnt 
that his Advocate was ill on that 
day, his request for adjournment 
would be reasonable. In the affida- 
vit accompanying the application the 
petitioner stated that he had taken 
summons to the witnesses promptly 
and three of the witnesses were pre- 
sent on 9-5-72. He also stated there- 
in that he was unable to conduct the 
suit in view of the fact that the 
documents and papers in respect of the 
suit were in the hands of the Advocate, 
who was ill and therefore remained 
absent on that day, In the written 
objection filed on behalf of the res- 
pondents it was stated that the alle- 
gation of the petitioner to the effect 
“that his Advocate and the witnesses 
were ailing” was not admitted but 
there was no allegation which would 
lead to the conclusion that this peti- 
tioner’s statement that his Advocate 
was ill on that day could not be be- 
lieved. In fact, the learned District 
Judge has not come to the conclusion 
that this allegation of the petitioner 
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is not true. On the other hand, he 
proceeds on the assumption that the 
petitioner’s Advocate could not at- 
tend the Court on that day since he 
was ill, When the petitioner alleged 
that his Advocate was ill, that the 
documents and papers connected with 
the suit were in the hands of his Ad- 
vocate and that the petitioner was, 
therefore, unable to conduct the suit 
on that day, the prayer for adjourn- 
ment cannot be said to be unreason- 
abe. The learned District Judge has 
not noticed the statement in the 
petitioner’s Affidavit to the effect 
that the documents and papers con- 
nected with the suit were in the 
hands of his Advocate and that 
therefore the petitioner was not ina 
position to go on with the conduct of 
the suit on that day. The view taken 
by the learned District Judge that 
the petitioner could have engaged an- 
other Advocate to conduct the suit on 
that day itself under the above cir- 
cumstances does not appear to be 
reasonable, 


25. The appeal is allowed. The 
order of the Lower Court is set aside 
and the Lower Court is directed to 
restore the suit to its file and pro- 
ceed to dispose of the same accord- 
ing to law. The Court-fee paid on 
the Memorandum of Appeal shall be 
refunded to the appellant. Parties 
will bear their own costs in this ap- 
peal. 


N. IBOTOMBI SINGH, J..— 26. I 
have hed the advantage of reading 
the proposed judgments of my learn- 
ed colleagues, and I agree with 
their conclusions; but I wish to add 
a few observations of my own, 


27. The facts leading to this ap- 
peal have succinctly been stated in 
the proposed judgment of my learn- 
əd brother, Sadanandaswami, J. and 
[ need not repeat the same, Only a 
few facts bearing on the question are 
stated here, The probate proceeding 
in the Court of the District Judge, 
U A.D., Jorhat became contentious, 
taking thereby the form of a regular 
srt, according to the provisions of 
the Code of Civil Procedure, 1908, 
when it was dismissed on 9-5-72 for 
icefault of appearance of the plain- 
iff, who is the appellant before us. 
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learned 


[Prs. 24-29] 
28, Mr, K, C. Bezbarua, 


counsel for the respondent, submitted. 


that the present appeal, which arose 
out of the order, dated 29-1-73, re- 
jecting application for setting aside 
the order of dismissal of the proceed- 
ing on 9-5-72, was incompetent, con- 
tending that only the provisions of 
the Code, which deal with procedure, 
and not those which deal with sub- 
stantive rights, were applicable to 
the probate proceeding; and that be- 
ing so, provision of O. 9, R. 9 of the 
Code was not attracted, and no ap- 
peal lay under O. 43, R, 1 of the 
Code, In support of his contention, 
he cited the following cases as autho- 
rity, namely, Nawab Usmanali Khan 
v. Sagar Mal, AIR 1965 SC 1798; 
Gorakh Ahir v. Jamuna Ahir, 
AIR 1943 Pat 281; Surjya Kumar 
Deb Choudhury v, Jayanarayan Deb, 
AIR 1926 Cal 1057; Ponnambala Chet- 
tiar v. Sriramula Chettiar, AIR 1945 
Mad 106; and Periyakarupa Thevar 
v. Vellai Thevar, AIR 1963 Mad 338. 
On the other hand, Mr. D, N. Chou- 
dhury, learned Counsel for the ap- 
pellant, repudiating the correctness of 
the proposition of law above, submit- 
ted that the provisions of O, 9, R. 9 and 
those of O. 43, R. 1, Civil Procedure 
Code are applicable to the case; and 
as such a right of appeal has been 
given under the Code, which regu- 
lates the procedure in a contentious 
probate proceeding, He urged that 
the decision of the Division Bench 
of this Court in Debi Charan v. Lila- 
mati Debi, ILR (1949) 1 Assam 54, 
laid down the correct proposition of 
law on this question, and relied also 
on the following cases, namely Mst. 
Tribeni Kuer v. Shankar Tewari, AIR 
1971 Pat 391; Sakuntala Dasi v. 
Kusum Kumari Sarkar, AIR 1971 
Orissa 103; Smt, Rajeshwari Misra 
v. Markandeswar Mahadeo ‘Trust, 
ATR 1965 All 211; Ruplal v. Manvnar 
Lal, AIR 1936 Lah 863. 


29, Chapter IV, Part IX of the 
Indian Succession Act, 1925 (herein- 
after referred to as the Act), makes 
provisicns for granting and revoking 
of probates and letters of administra- 
tion, Sec, 268 of the Act and Section 
141 of the Code of Civil Procedure 
1908, speak of the procedure, which 
regulates probate proceedings before 
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a District Judge, and are reproduced 
here. 

Sec. 268: Proceeding of District 
Judge’s Court in relation to probate 
administration:— The proceedings of 
the Court of the District Judge in re- 
lation to the granting of probate and 
letters of administration shall, save 
as hereinafter otherwise provided, be 
regulated, so far as the circumstan- 


ces of the case permit, by the Code 
of Civil Procedure, 1908, 
Sec. 141, C. P. C: The procedure 


provided in this Code in regard to 
suits shall be followed, as far as it 
can be made applicable in all pro- 
ceedings in any Court of Civil Juris- 
tion. 

30. The import of these two pro- 
‘visions of law is that proceedings be- 
fore the Court of District Judge in 
‘relation to the probate and letters 
of administration are to be regulated, 
as far as the circumstances of the 
‘case permit, by the Code of Civil 
‘Procedure, 1908 and that the contest- 
ed proceeding is to take as nearly as 
may be the form of a suit. A read- 
ing of the provisions contained in 
Chapter IV, Part IX of the Act, will 
lead one to the conclusion that the 
District Judge is invested with 
powers to pass various kinds of orders 
under the Act and also under the 
‘Code, Section 299 of the Act confers 
aright of appeal, against orders 
falling under the first category, to 
the High Court, in accordance with 
the provisions of the Code of Civil 
Procedure, 1908 applicable to ap- 
‘peals, It is not every order passed by 
the District Judge, which is appeal- 
able under the Act; and unless the 
order is shown to have been made by 
him by virtue of the powers confer- 
red upon him under the Act, no ap- 
peal lies under the Act. 


31.-In Smt. Rajeswari, AIR 1965 
All 211 (supra) it was held that the 
words “hereby conferred” appearing 
in Sec, 299 of the Act, meant “con- 
ferred by the provisions of this Act” 
in regard to the appealability of 
orders. I am in respectful agree- 
ment with the view above. 

32. In Nawab Usmalali Khan, AIR 
1965 SC 1798 (supra), which was 
strongly relied on by the learned 
Counsel for the respondent, their 
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Lordships of the Supreme Court, 
while dealing with the question as to 
whether Sec, 86 (1) read with Section 
87B of the Code, would be attract- 
ed by Section 141 of the Code, toa 
proceeding under Sec. 14 read with 
Sec. 17 of the Indian Arbitration 
Act, 1940, held that by the conjoint 
application of Sec, 41 (a) of the Arbi- 
tration Act and Sec, 86 (1) and Sec- 
tion 141 of the Code of the Civil 
Procedure, 1908, the provisions of 
Sec, 96 (1) of the Code were not at- 
tracted to the proceeding under the 
Section 14 of the Indian Arbitration 
Act, 1940. In that context, their 
Lordships held that Sec. 141 of the 
Code of Civil Procedure makes ap- 
plicable to other proceedings only 
those provisions of the Code. which 
deal with procedure, and not those 
which deal with substantive rights. 
On the premises, Mr. Bezbaruah, 
urged that the appeal before us was 
incompetent under O, 43, R. 1 of 
the Code. 


33. In my opinion, the contention 
of the learned counsel, though attrac- 
tive, has no force, Section 104 of the 
Code envisages three categories of 
orders appealable under the Code, 
namely (a) orders enumerated in 
clauses in Section 104 of the Code, 
(b) orders made appealable by the 
Code. that is, those which are enu- 
merated in O. 43, R. 1 of the Code 
and (c) orders which are made appeal- 
able under special law. Orders made by 
a District Judge in the probate pro- 
ceeding by virtue of the powers con- 
ferred on him under the Act come 
under the third category, and are 
appealable under Section 299 of the 
Act. 

34. Now, the question as to whe- 
ther the impugned order dated 29-1- 
73, was made under O. 9, R. 9 of 
the Code or not, is to be answered, 
in my opinion, in the affirmative, It 
cannot be said, when tested in the 
light of the provisions of the Act, 
that the order was made by the Dis- 
trict Judge by virtue of the powers 
conferred upon him under >the Act, 
as the Act did not empower him to 
make it. Under Sec. 266 of the Act, 
the District Judge in a probate pro- 
ceeding is invested with all the 
powers and authorities, as are vested 
in himin relation to any Civil suit or 
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yroceeding in his Court, ïn the 
ourse of procedure in the probate 
yroceeding, which is a civil proceed- 
ng, within the meaning of Sec. 141 
xf the Code, he could pass the im- 
yugned order in exercise of the 
jower expressly granted under the 
Node. The propriety of such an 
order was, however, entirely a dif- 
ficult question ; and such an order 
was to be tested on the facts and 
sirceumstances of each case. Indeed, 
it was also in exercise of the power 
under O, 9, R. 8 of the Code, that 
ne could dismiss the proceeding by 
his order dated 9-5-72, there being 
no provision under the Act to pass 
such an order, Both the provisions 
of O. 9, R. 8 and O. 9, R. 9 of the 
Code do not pertain to the domain of 
substantive law under: the Code. As 
the impugned order was made under 
O. 9, R. 9 of the Code, the right of 
appeal conferred by the Code under 
O. 43, R. 1 would be available. I 
am fortified in this view with autho- 
rities, which I shall presently dis- 
cuss: 

35. In R. M. A. R. A. Adaikappa 
Chettiar v. R, Chandrasekhara The- 
var, AIR 1948 PC 12, the respondent 
who was the judgment-debtor claim- 
ed the benefits under Sees. 8 and 19 
of the Madras Agriculturists’ Relief 
Act, 1938, by making an application 
to the Court of Subordinate Judge 
of Ramnad at Madura, The learned 
Subordinate Judge, who heard the 
parties, after remand by the High 
Court of Madras, delivered his judg- 
ment on 9-2-39, holding that the 
judgment-debtor was not an agricul- 
turist within the meaning of the 
Act, and was not entitled to any 
scaling down of the debt under the 
Act. One of the questions, which 
came up for consideration before 
their Lordships, was whether the 
order passed by the Subordinate 
Judge on 9-2-39, was appealable 
under the Code. Their Lordships 
were of opinion that the order was 
a decree within the meaning of Sec- 
tion 2 (2) of C. P. C., and appeal lay 
under Sec. 96 of the Code. It was 
observed at page 14: 

“The true rule is that where a le- 
gal right is in dispute and the ordi- 
nary Courts of the country are seiz- 
ed of such dispute the Courts are 
governed by the ordinary rules of 


procedure applicable thereto and an 
appeal lies, if authorised by such rules, 
notwithstanding that the legal right 
claimed arises under ą special sta- 
tute which does not in terms confer 
a right of appeal.” 

36. The same view was taken by 
their Lordships of the Privy Council 
in Maung Ba Thaw v. Ma Pin, AIR 
1934 PC 81. 

37, In Ramchandra Agarwall v. 
State of U. P., AIR 1966 SC 1888, 
the question which fell for decision 
by their Lordships of the Supreme 
Court was whether the District Judge 
had jurisdiction under Section 24 of 
the Code of Civil Procedure, 1908, to 
transfer a reference made by a 
Magistrate to a particular Civil 
Court under Section 146 of the 
Cr. P.C. to another Civil Court, It 
was urged that the proceeding be- 
fore the Civil Court was not a civil 
proceeding; and since the proceeding 
before the Criminal Court under Sec- 
tion 145, Cr. P. C. was a criminal 
proceeding, any matter arising out of 
it, including a reference to a Civil 
Court, did not lose its initial charac- 
ter of a criminal proceeding; and 
for that purpose Sec. 146 (1-D) of 
the Code of Criminal Procedure, 
which bars an appeal, review or revi- 
sion from any finding of the Civil 
Court, was pressed into service, Re- 
pelling the arguments, their Lord- 
ships, held that the proceeding be- 
fore the Civil Court was a civil 


proceeding, and that when a special. 


or local law provides for adjudica- 
tion to be made by a constituted 


Court, — that is by a court not creat- 
ed by a special or local law 
but by an existing Court, — it in 


fact enlarged the ordinary jurisdic- 
tion of such a Court. It also esta- 
blished the principle of law that 
rights under the rules of procedure 
which govern the proceeding would 
be available to the parties, unless 
such rights were expressly taken 
away by the Special Act Their Lord- 
ships approved of the decisions of 
Privy Council reported in AIR 1934 
PC 81 and AIR 1948 PC 12 and ob- 
served at page 1890: 

“Mr. Iyengar tried to put the mat- 
ter in a somewhat different way. In 
the first place, according to him, if 
we hold that the proceeding before 
the Civil Court is a civil proceeding 
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then all the rules of procedure con- 
tained in the Civil Procedure Code, 
including those relating to appeals 
or revision would apply to the pro- 
ceeding. This he points out, would be 
contrary to the provisions of Sec, 146 
(1-D) of the Code of Criminal Proce- 
dure which bar an appeal, review or 
revision from any finding of the 
Civil Court. From this he wants us 
to infer that the proceeding does not 
take the character of a civil proceed- 
ing even though it takes place before 
a civil court, We are not impressed 
by this argument. If sub-s. (1-D) 
had not been enacted (and this is 
really a new provision) an appeal or 
revision application would have been 
maintainable. Now that it is there, 
the only effect of it is that neither 
an appeal nor a revision is any lon- 
ger maintainable, This consequence 
ensues because of the express provi- 
sion and not because the proceeding 
before the civil Court is not a civil 
proceeding”. 

38. In Collector, Varanasi v. Gauri 
Shankar Misra. AIR 1968 SC 384, the 
question which arose for considera- 
tion was whether the High Court 
while hearing the appeal against the 
order of the arbitration under Sec- 
tion 19 (1) ( of the Defence of 
India Act, 1939 functioned as a Court 
or as a persona designata, In consi- 
dering that question, their Lordships 
also considered a similar question of 
law above, and it was held at page 
386: 

"The rule is well settled that when 
a statute directs that an appeal 
shall lie to a court already establish- 
ed, then that appeal must be regu- 
lated by the practice and procedure 


of that Court, This rule was stated 
by Viscount Haldane L, C. in Na- 
tional Telephone Co. Ltd, v. Post- 


master-General, 1913 AC 546 thus; 

When a question is stated to be 
referred to an established Court, 
without more, it in my opinion, im- 
ports that the ordinary incidents of 
the procedure of that Court are to 
attach and also that any general 
right of appeal from its decision 
likewise attaches. This statement of 
the law was accepted as correct by 
this Court in National Sewing Thread 
Co. Ltd, v. James Chadwick and Bros. 
Ltd., 1953 SCR 1028:(AIR 1953 SC 
357). d 


to other 
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39. In Ngwe Hmon v. Ma Po, 
(1913) 20 Te 281 (Low Bur) a simi- 
lar question arose, It is a case which 
arose out of the contentious proceed- 
ing for granting Letters of Admin- 
istration under the Probate and Ad- 
ministration Act (V of 1881), (pre- 
decessor Act of the present Act). Ar 
order was made restoring the pro 
ceeding which was dismissed for de- 
fault of appearance of the  plaintitfi 
on the adjourned date of hearing 
An appeal was taken against the 
order of restoration to the Chiel 
Court of Lower Burma under O. 43, 
R. 1 of the Code, but the appeal was 
dismissed as incompetent, in the 
view that the order appealed against 
was made in the course of proce- 
dure under O. 9, R. 9 of the Code, 
and the procedure in contentious 
cases was, under Sec, 83 of that 
Act (similar to Sec. 268 of the pre- 
sent Act) governed by the Code of 
Civil Procedure and that Code gave 
no appeal from an order allowing an 
application to set aside order of dis- 
missal for default of appearance. 


40. These decisions in the cases 
discussed above, support my view, 
namely, that an order under O. 9, 


'R. 9 of the Code can be passed in a 


probate proceeding; and remedy by 
appeal under O. 43, R. 1 of the Code 
can be availed of. 

44. The cases relied on by the 
learned counsel for the respondent 
do not help him. In Nawab Usman 
Ali Khan AIR 1965 SC 1798 (supra), 
the applicability of See. 86 (1) of the 
Code, which relates to the right of 
immunity of the Rulers, and which 
bars the jurisdiction of Civil Court 
in suits in case of non-compliance, a 
provision of purely substantive right, 
civil proceeding, was in 
issue; and no such problem before 
us was involved in the case, In the 
case in hand, the nature of the 
order made in the course of the pro- 
cedure in the probate proceeding and 
its appealability, are in question. As 
contrasted with S. 86 (1) of the Code, 
the provisions of O, 9, R. 8 and O. 9, 
R. 9 of the Code fall within the do- 
main of adjective law under the 
Code, The decisions in AIR 1963 Mad 
338 and AIR 1945 Mad 106 are also 
not authorities for the proposition of 
law in question; and my learned bro- 
ther, Islam J., in his judgment has 
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given reasons, with which I also agree. 
Tt is an established principle of law 
that the case is an authority for 
what it decides and not from what 
can be deduced from it. 


42. Another limb of argument of 
the learned counsel for the respon- 
dent may be considered, Tt was 
urged that dismissal of the applica- 
tion for default did not stand asa 
bar to the presentation of a fresh ap- 
plication and, therefore, O, 9, R. 9, 
C. P. C. has no application to a pro- 
bate proceeding. In support of the 
contention, he relied on the case of 
Ramani Devi v, Kumud Bandhu, 
(1910) 14 Cal WN 924; Surya Kumar 
Dev Choudhury AIR 1926 Cal 1057 
(supra); Gorakh Ahir v. Jamuna Ahir, 
AIR 1943 Pat 281. The contention 
does not bear close scrutiny, and it 
is rejected. The provision of O. 9, 
R. 9 does not warrant such a conclu- 
sion. The existence of a remedy by 
presentation of a fresh application 
cannot be a ground for holding such 
aview. Order 9, Rule 9 of the 
Code consists of two parts; the 
first part prohibits bringing of a fresh 
suit in respect of the same cause of 
action, and the second part prescribes 
a remedy to remove the order of 
dismissal of the suit. The ban in the 
first part has been lifted by the 
Act, but the second part exists, and 
it can be availed of. The case also 
has no bearing on the question be- 
fore us. In these cases, the ques- 
tion was whether a probate proceed- 
ing dismissed for default of appear- 
ance barred the presentation of a 
second application on the doctrine of 
res judicata or under 0.9, R. 9 of 
the Code, and the question was ans- 
wered in the negative. In none of 
these cases, it was held that O. 9, R. 9 
could only be invoked in cases 
where the filing of a fresh petition 
was barred under the law. 

43. For all reasons above, I am of 
the opinion that the appeal before us 
arising out of the order made under 
O. 9, R, 9 of the Code is competent. 
I am in respectful agreement with 
the view expressed in AIR 1919 Mad 
112; AIR 1936 Lah 863; and AIR 1971 
Pat 391. I am also of the opinion 
that in Debi Charan v. Lilamani 
Debi, ILR (1949) 1 Assam 54, the 
Division Bench of this Court has 
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laid down the correct proposition of 
law on the question, 

44. As to the merits of the case, 
I agree with the views of my learn- 
ed colleagues that the appeal should 
be allowed, and the case remitted to 
the District Judge for disposal on 
merits. The parties will bear their 
own costs. 

Appeal allowed. 
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Civil Rules Nos. 581 and 532 of 1972, D/- 
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(A) Assam Land and Revenue Regulation (1 of 
1886), Ss, 151, 81 — Power of Board of Revenue 
under S. 151 to set aside sale —- Application 
under $. 81 barred by time — Board can never- 
theless set aside sale under S, 151. TLR (1949) 1 
Assam 509, Civil Rule 202 of 1965, D/- 31-5- 
1967 (Assam) and AIR 1950 Assam 141, Over- 
ruled, (Paras 10, 11, 88, 41) 

(B) Assam Land and Revenue Regulation (1 of 
1886), Ss. 72 (8) and 67 — Publication of sale 
statement in Gazette — Section 78 (8) contem- 
plates a case where the revenue payable on an 
estate exceeds Rs, ae — It has nothing to do 
with the arrear which has fallen due, (Para 21) 

(C) Assam Land and Revenue Regulation (1 of 
1886), S. 151 — Setting aside sale by Board — 
Reasons must be given for the order, (Para 21) 

(D) Constitution of India, Art, 226 — Assam 
Land Revenue Regulation (1 of 1886), S. 151 — 
Sale set aside by Board on ground of fraud — 
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J. P. Bhattacharjee, S. N. Medhi and B. R, Dey, 
for Petitioner; B, K. Das, A. K. Laskar, P, Das, 
B. M, Goswami as Govt. Advocate, Assam, for 
Respondents. i 

SADANANDASWAMY, J.:— The Divi- 
sion Bench which heard these writ peti- 
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tiens was of the opinion that they involve 
an interpretation as to the scope and ex- 
tent of S. 151 of the Assam Land and Re- 
venue Regulation, 1886 in the light of the 
observations in Civil Rules Nos. 202 and 
203 of 1965 disposed of on 31-5-1967, Civil 
Rule No. 312 of 1971 disposed of on 8th 
June, 1973 and Civil Rule No. 93 of 1971 
disposed of on 11-5-1973. Hence these 


writ petitions have been referred to this 
Bench, 


2- A plot of land measuring 4 kathas 
2 lechas covered by Dag No. 405, Patta 
No. 120 of Mowkhowa Mouza, Golaghat 
Town, originally belonged to Abdul Sattar 
and Smt. Ayesha Bibi and in a part of 
the said land there is a ‘building known 
as Tokani building. The building was in 
the occupation of some tenantsat the 
relevant time. In respect of the said land 
arrears of land revenue for some years 
accrued and the Sub-Divisional Officer, 
Golaghat-started a sale proceeding, name- 
ly, Land Sale Case No. 546/68-69 for 
bringing the land to sale by public auc- 
tion, The said sale case was conducted 
by the Bakijai Officer and the formalities 
prior to sale were carried out by the Sub- 
Divisional Officer, Golaghat. With re- 
gard to the service of sale notice, the pro- 
cess server is alleged to have gone to the 
land and, not having found the original 
pattadars of the land, the notice was 
served by hanging it on the property in 
the presence of some of the witnesses in- 
cluding the present petitioner. There- 
after, the process-server sent his report 
to the Sub-Divisional Officer to that effect. 
The land was sold by public auction on 
16-1-1969 and the highest bid of Rs. 1,401/- 
offered by the petitioner was accepted. 
The necessary deposits were made by 
the petitioner and after the expiry of 60 
days from the date of sale it was duly 
confirmed, 

3. On behalf of respondent No. 4, the 
Dacca Patty Masjid, its Secretary Abdul 
Jalil Bhuyan filed an ‘application before 
the Board of Revenue, Assam under S. 81 
of the Assam Land and Revenue Regula- 
tion read with S. 5 of the Lim. Act on 
11-6-1971 alleging that about 1 katha of 
the land in question was gifted orally to 
the Masjid by the original pattadars in 
accordance with Mohammedan Law, that 
the said Masjid was in possession of a part 
of the land during the relevant time and 
that due to the default made by the 
Masjid in respect of the payment of land 
revenue, there was an arrear of revenue 
in respect of the land in question, that 
the provisions of Ss. 70 and 72 of the 
Assam Land and Revenue Regulation 
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were not complied with by publication of 
the notice of sale in the official Gazette. 
It was also contended that the present 
petitioner was a tenant in respect of a 
portion of a building standing on the land 
in question, that he deliberately defaulted 
in payment of rent for the years 1965-66 
and 1967-68 and due to the fraud played 
by the petitioner the land was ultimate- 
ly sold in auction. The Secretary of the 
Masjid alleged further that he came to 
know about the auction sale only on 22-3- 
1971 when he learnt of the notice issued 
on ‘behalf of the petitioner to Sashi Bhu- 
shan Bakshi, another tenant on the pre- 
mises, asking him to pay the rent to the 
petitioner who claimed to have purchased 
the land and the building in public auc- 
tion. It was also alleged that the value 
of the land and the property standing 
thereon would be about Rupees two lakhs, 
that the auction sale was held in clear 
violation of the provisions of the Regula- 
tion and that the Masjid had no know- 
ledge of the sale prior to 22-3-1971. The 
said application was numbered as Case 
No. 176RA/71. Respondent No. 5 claims 
to be another tenant residing in the pre- 
mises standing on the land sold and he 
made a similar application. His applica- 
tion was registered as case No. 177 RA/?1 
before the Board of Revenue and a com- 
mon order was passed by the Board in 
both the cases. 


4. The petitioner entered appearance 
in the cases and filed an affidavit-in-op- 
position alleging, among other things, 
that no part of the land sold was ever 
gifted to the Masjid, that the original 
pattadars of the land left for Pakistan 
long ago, that their whereabouts were not 
known, that the question of attachment 
of the movable properties belonging to 
the original pattadars before bringing the 
land to sale could not arise and that the 
provisions of the Regulation had been 
complied with. He also contended that 
there was inordinate delay in filing the 
applications under S. 81 of the Regulation 
and therefore the applications were clear- 
ly barred by limitation, 


5. The Board of Revenue held that as 
the sale statement was not published in 
the Gazette as required under S. 72 (3) 
of the Regulation, since the arrear 
amounted to Rs. 1,206.85 p., the sale was 
ab initio void. It also held that the sale 
having been held for the arrears for the 
years 1959-60 to 1967-68 violates R. 152 
framed under the Regulation. It further 
observed that the Jarikarak report states 
that he searched for the defaulters, could 
not trace them and therefore he posted 
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copy of the sale statement at the Sar- 
jamin and that the present petitioner 
igned as a witness to the report. This 
ircumstance, in the view of the Board, 
ent support to the story of fraud raised 
y the applicants before it. With regard 
the delay in making the application the 
Board observed that the delay from 1-4- 
1971 to 11-6-1971 had not been: explain- 
ed. But in view of the above circum- 
stances and since in its opinion the sale 
was ab initio void, the Board set aside the 
sale in exercise of the powers conferred 
on it under S. 151 of the Assam Land and 
Revenue Regulation. 

6. Respondents 8 to 10, claiming to be 
ithe original pattadars of the land in ques- 
tion, sought to be impleaded in the pre- 
lsent writ petitions. This court passed an 
order on 23-2-1973 to the effect that they 
may be impleaded as parties subject to 
the objection, if any at the time of hear- 
ing. At the time of hearing, their appli- 
cation was not pressed and their applica- 
tion was accordingly dismissed by a sepa~ 
rate order on 18-11-1976. 

7. It is necessary to consider the rele- 
vant provisions of the Assam Land and 
Revenue Regulation, 1886 hereinafter re- 
ferred to as “the Regulation”. Chapter V 
of the Regulation deals with arrears and 
the mode of recovering them. Section 68 
provides for penalty leviable on arrears 
of land revenue and the notice of de- 
mand, Section 69 provides that the De- 
puty Commissioner may order the at- 
tachment and sale of the movable pro- 
perty of the defaulter for the recovery 
of the arrear and the procedure for con- 
ducting the sale. Section 69-A provides 
for the attachment for a temporarily 
settled estate. Section 70 provides for 
sale of immovable property. Section 71 
states that the property sold under Sec- 
tion 70 shall be sold free of all in- 
cumbraneces, Section 72 provides that 
the Deputy Commissioner shall prepare a 
statement in the prescribed manner and 
prescribes the contents of such a state- 
ment. Section 72 (2) provides for publi- 
cation of the list of all estates for which 
a statement has been prepared under sub- 
s. (1) of S. 72. Section 72 (3) provides 
that if the revenue of any estate for 
which a statement has ‘been prepared 
under sub-s. (1) exceeds five hundred 
rupees, a copy of the statement shall be 
published in the official Gazette. Sec- 
tion 73 enables the Deputy Commissioner 
to forbid the tenants of the defaulter to 
pay rents due to him by publishing a pro- 
clamation to that effect. Section 74 re- 
lates to the person who has to conduct 
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the sale and the time for conducting it. 
Section 75 provides that the sale may be 
stayed if the defaulter pays the arrear 
of revenue and the prescribed fee at any 
time before the date fixed for sale, Sec- 
tions 77 and 78 provide for the deposit 
of the purchase money by the purchaser 
and for resale in case he fails to do so as 
prescribed, Section 78-A provides for 
setting aside the sale on deposit of the 
amount due to the Government in addi- 
tion to a specified percentage of the 
amount within the sixtieth day from the 
date of sale. Under Section 79 an appli- 
cation in writing may be made to the De- 
puty Commissioner to set aside the sale 
on the ground of material irregularity or 
mistake in publishing or conducting it. 
It also provides that no sale shall be set 
aside on this ground unless the applicant 
has sustained substantial injury by reason 
of the irregularity or the mistake. Sec- 
tion 80 states that on compliance with 
Section 78 and in case no application for 
setting aside the sale has been preferred, 
the sale shall be final on the sixtieth day 
from the date of sale subject to the pro- 
visions of Ss. 81 and 82. If an applica- 
tion has been preferred for setting aside 
the sale and it has been dismissed then 
the sale shall be final from the date of 
the dismissal or on the sixtieth day from 
the date of sale whichever is later. Sec- 
tion 81 empowers the Board to set aside 
the sale on the ground of hardship or in- 
justice on an application made to them 
within one year of the sale becoming 
final under S. 80. Section 82 provides 
that a sale shall not be annulled by a 
Civil Court unless it has been made con- 
trary to the provisions of the Regulation 
and the plaintiff has sustained substantial 
injury by reason of neglect of the provi- 
sions. Sub-ss, (2) and (3) of S. 82 pro- 
vide for other conditions subject to which 
a suit to annul such a sale lies. Sec- 
tion 83 recognises the right of a per- 
Son injured by any act or omission in 
connection with a sale to file a suit for 
damages. Section 84 provides for refund 
of the purchase money when a sale is 
set aside. Sub-section (1) of S. 85 pro- 
vides for the purchaser being put into 
Possession after a sale has become final 
and for the grant of a certificate to him. 
Sub-section (2) of the same section refers 
to the. contents of such a certificate, Sub- 
sec. (3) of S. 85 states that the certificate 
granted under this section shall be con- 
clusive evidence that every step in pub- 
lishing and conduct of the sale has been 
carried out according to the requirements 


of the Regulation and that the title of 
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any person to whom such a certificate has 
been granted shall not be questioned 
under S. 82 or otherwise by reason of any 
omission for irregularity regarding the 
publication and the conduct of the sale. 
The proviso to that sub-section states that 
nothing in the sub-section shall affect the 
power conferred on the Board by S. 81. 
These are the relevant sections of Chap- 
ter V for our purpose, 


8. Section 147 provides for appeals. 
The proviso to that section sets out the 
orders against which no appeal lies, One 
of such orders is the order of a Deputy 
Commissioner under S. 79 setting aside or 
refusing to set aside the sale. Another 
such order is one expressly declared by 
the Regulation to be final subject to the 
provisions of S. 151. Section 147 is one 
of the sections contained in Chap. 8 of 
the Regulation which relates to the pro- 
cedure to be followed under the Regula- 
tion. In the same chapter is found S. 151 
which reads as follows: — 


“The Board, a Deputy Commissioner, a 
Settlement Officer and a Survey Officer 
may call for the proceedings held by any 
officer subordinate to it or him, and pass 
such orders thereon as it or he thinks 
fit.” 


Under S. 80 as noticed above, the sale 
is made final after the sixtieth day in 
case no application for setting aside the 
sale has been made under S. 78-A or 
S. 79 but subject to the provisions of Sec- 
tions 81 and 82. Under S. 85 (3) a sale 
certificate is conclusive evidence of the 
title of the purchaser as well as of com- 
pliance with the requirments of the Re- 
gulation relating to the conduct and pub- 
lication of the sale as well as the service 
of notice ete. But this has been made 
subject to the power conferred on the 
Board by S. 81. 


It is the contention of the petitioners 
that the power given to the Board under 
S. 151 is subject to the provisions of Sec- 
tion 81. It is their contention that under 
S. 81 the Board has power to set aside a 
sale only if an application is made to 
them within one year of the sale ‘be- 
coming final under Section 80 and that 
they can do so only on the ground of 
hardship or injustice. It is urged by them 
that these two grounds cover all the cases 
in which a sale can ‘be set aside including 
cases of fraud as well as lack of jurisdic- 
tion. It is thus contended by them that a 
sale of land held under Chap. 5 of the 
Regulation can be set aside by the Board 
only under S. 81. Since in the present 
case the application filed by the respon- 
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dents 4 and 5 before the Board wer 
beyond the time prescribed under S. 8] 
and since they failed to establish suffi 
cient cause for condonation of delay i 
filing the said applications, it is urge 
that the Board had no jurisdiction to se 
aside the sale. It is further urged tha 
even according to the findings of th 
Board itself, the order of the Boar 
setting aside the sale in exercise of its 
powers under S. 151 is without jurisdic- 
tion. 


9 In AIR 1958 SC 398 (Nagendra 
Nath Bora v. Commr. of Hills Division 
and Appeals Assam) the powers of the 
appellate authorities under S. 9 of the 
Eastern Bengal and Assam Excise Act 
(1 of 1910) came up for consideration 
Section 9 as set out in the said decisior 
reads as follows :—~ (at p. 405) 

“9 (1) Orders passed under this Act o) 
under any rule made hereunder shall be 
appealable as follows in the manner pre- 
scribed by such rules as the State Govern- 
ment may make in this behalf: 

(a) to the Excise Commissioner, any 
order passed by the District Collector or 
a Collector other than the District Col- 
lector, 

(b) to the Appellate Authority appoint- 
ed by the State Government for the pur- 
Pose, any order passed by the Excise Com- 
missioner, f 

(c) In cases not provided for by Cls. (a) 
and (b) of sub-s, (1), orders passed under 
this Act or under any rules made here- 
under shall be appealable to such autho- 
rities as the State Government may pre- 
scribe, 

(d) The appellate Authority, the Excise 
Commissioner or the District Collector 
may call for the proceedings held by any 
officer or person subordinate to it or him 
or subject to its or his control and pass 
Hie orders thereon as it or he may think 
t.” 

The appellate and revisional powers of 
the authorities were held to be very wide 
and co-extensive with the powers of the 
primary authority under the Act and it 
was observed as follows :— (at p. 405) 

“Neither the Act nor the rules made 
thereunder, indicate the grounds on which 
the first Appellate authority, namely, the 
Excise Commissioner, or the Second Ap- 
pellate Authority (the Excise Appellate 
Authority) has to exercise his or its ap- 
pellate or revisional powers. There is no 
indication that they make any distinction 
between the grounds of interference on 
appeal and in revision. That being so, 
the powers of the Appellate Authorities 
in the matter of settlement, would be co~ 
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extensive. with the powers of the pri- 
mary authority, namely the District Col- 
lector or the Sub-Divisional Officer. See 
in this connection, the observations of 
the Federal Court in Lachmeshwar Pra- 
sad Shukul v. Keshwar Lal Chaudhuri, 
1940 FCR 84 at p. 102: (ATR 1941 FC 5 
at p. 18) and of this Court in Ebrahim 
Aboobakar v. Custodian-General of Eva- 
jcuee Property, 1952 SCR 696 at p. 704: 
\(AIR 1952 SC 319 at p. 322). In the 
‘latter case, this Court, dealing with the 
powers of the Tribunal (Custodian-Gene- 
ral of the Evacuee Property), under S, 24 
of Ordinance No. 27 of 1949, observed: 

‘Like all courts of appeal exercising 
general jurisdiction in civil cases, the res~ 
pondent has been constituted an appellate 
court in words of the widest amplitude 
and the legislature has not limited his 
jurisdiction by providing that such exer- 
cise will depend on the existence of any 
particular state of facts’ ". 

And further, 

"In the instant cases, the Appellate Au- 

thority is contemplated by S. 9 of the 
Act, to be the highest authority for de- 
ciding questions of settlement of liquor 
shops, as between rival claimants. The 
appeal or revision being undefined and 
unlimited in its scope, the highest autho- 
rity under the Act could not be deprived 
of the plenitude of its powers by intro- 
ducing considerations which are not with- 
in the Act or the rules.” 
The High Court had come to the conclu- 
sion that the Appellate Authority could 
not make their own choice of the person 
to be offered the settlement of the liquor 
shops irrespective of the recommendation 
of the Deputy Commissioner or the offi- 
cer conducting the settlement. In its 
opinion the appellate bodies would be 
exceeding their jurisdiction under the law 
if they did so. This finding was held to 
be erroneous by the Supreme Court. In 
AIR 1966 SC 893 (Ram Swarup v. Shikar 
Chand) the revisional powers of the De- 
puty Commissioner under S. 7-F of the 
U. P. (Temporary) Control of Rent and 
Eviction Act (3 of 1947) came up for con~ 
sideration. Section 7-F as set out therein 
reads as follows: (at p. 896) 

“The State Government may call for 
the record of any case granting or re- 
fusing to grant permission for the filing 
of a suit for eviction referred to in S. 3 
or requiring any accommodation to be 
let or not to be let to any person under 
S. 7 and may make such orders as ap- 
pears to it necessary for the ends of 
justice.” 

While observing that the revisional powers 
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of the State Governments were conferred 
in very wide terms it was observed as 
follows :— (at p. 896) 

“It is clear that the power conferred 
on the State Government by S. 7-F to 
revise the orders passed by the Commis- 
sioner under S., 3 (3) is very wide. In 
the first place, the State Government 
need not necessarily be moved by any 
party in that behalf. It may call for the 
record suo motu and it can exercise its 
powers in the interests of justice, In 
other words, whenever it is brought to 
the notice of the State Government either 
by a party aggrieved by the order passed 
by the Commissioner or otherwise, that 
the order passed ‘by the Commissioner is 
unfair or unjust, the State Government 
may in the ends of justice pass an appro- 
priate order revising the order made by 
the Commissioner. That, in brief. is the 
scheme of the relevant provisions of the 
Act relating to the grant of permission 
to the landlord to sue his tenant in eject- 
ment.” 

Section 3 (3) of the same Act as set out 
in the same decision reads as follows :— 
(at p, 895) 

“3 (3). The Commissioner shall, as far as 

may be, hear the application within six 
weeks from the date of its making, and 
if he is satisfied that the District Magis- 
trate has acted illegally or with material 
irregularity or has wrongly refused to 
act, he may confirm or set aside the order 
of the District Magistrate.” 
While considering the powers conferred 
on the Commissioner under S. 3 (3) the 
High Court had held that the jurisdiction 
conferred on the Commissioner under 
S. 3 (3) is exactly similar to the jurisdic- 
tion conferred on the High Court under 
5. 115 of the Civil P.-C. It was held by 
the Supreme Court that the illegality or 
the irregularity to which S. 3 (3) refers 
need not necessarily be correlated with 
questions of jurisdiction and that the 
High Court was not justified in intro- 
ducing the limitation pertaining to ques- 
tions of jurisdictions in determining the 
scope of the revisional power conferred 
on the Commissioner by S. 3 (3). 


10. In (1953) ILR 5 Assam 532 (Hemo 
Ali v. State of Assam) an appeal was pre- 
sented to the Revenue Tribunal under 
S. 147 of the Regulation against the 
grant of patta. The appeal was barred 
by time. The Tribunal, however, inter- 
fered in the exercise of its revisional 
jurisdiction and reversed the order of 
settlement in favour of the grantee. The 
grantee filed a suit for declaration that 
the order of the Tribunal was ultra vires 
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and without jurisdiction. The Tribunal 
did not extend the period of limitation 
for the appeal. It was contended that the 
right of appeal had been lost by efflux 
of time and that the Tribunal exceeded 
tts jurisdiction. Rejecting the said con- 
tention, it was observed as follows :— 

“Under S. 151 the Tribunal had the 

power to call for any proceeding held by 
any officer subordinate to it and pass 
such orders thereon as it thought fit. 
There is no period of limitation provided 
for the exercise of this jurisdiction. The 
jurisdiction may be invoked by an ag- 
grieved party. The Tribunal may of its 
own motion call for the records of any 
proceeding. The jurisdiction is super- 
visory and could be exercised at any 
time. There is no force in the contention 
that the revisional jurisdiction could not 
be exercised because the appeal that had 
been filed was found to ‘be time barred. 
If the Tribunal discovered any material 
irregularity or illegality in the proceed- 
ings, it had- ample jurisdiction to inter- 
fere even though the appeal was time 
barred. Normally the Tribunal may not 
interfere in such cases but where it con- 
siders interference necessary, it has the 
power to do so.” 
It was further urged that where a right of 
appeal exists and is not availed of, the 
revisional jurisdiction under S. 151 could 
not be exercised. That contention was 
also rejected since there is nothing in 
the language of S. 151 to justify that 
interpretation and that the restriction 
placed on the revisional powers of the 
High Court under S. 115 of the Civil 
P. C. does not apply, since no such con- 
dition is attached to the exercise of juris- 
diction under S. 151 of the Regulation. 
It was, therefore, held that it can be 
exercised even in cases where there is a 
right of appeal and has not been availed 
of. 

We are in respectful agreement 
the above-said observations. The same 
principle applies to a case where the 
aggrieved party could present an appli- 
cation for setting aside the sale under 
S. 81 of the Regulation but has not avail- 
ed of the remedy. Even in cases where 
the remedy under S. 81 is barred by 
limitation, it is open to the authority 
specified under S. 151 of the Regulation 
to exercise its powers of revision, since 
there is no limitation of time for the 
exercise of such power within the terms 
of S. 151, even assuming it is a revi- 
sional power. It is true that the autho- 
rity under S. 151 cannot pass an order 
which is prohibited under the Regula- 





with 
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tion, for example, it is bound by the 
terms of S. 153 of the Regulation. But! 
in the case of revenue sales it has wide 
powers and can pass all legal orders, as 
observed in AIR 1950 Assam 141. 

ll. While considering the scope of 
S. 151 of the Code of Civil Procedure the 
Supreme Court observed as follows in 
AIR 1964 SC 993 (Arjun Singh v. 
Mohindra Kumar) (at p. 1003): 


“It is common ground that the inhe- 
rent power of the Court cannot over- 
ride the express provisions of the law. 
In other words if there are specific pro- 
visions of the Code dealing with a parti- 
cular topic and they expressly or by 
necessary implication exhaust the scope 
of the powers of the Court or the juris- 
diction that may be exercised in relation 
to a matter the inherent power of the 
Court cannot be invoked in order to cut 
across the powers conferred by the Code. 
The prohibition contained in the Code 
need not be express but may be implied 
or be implicit from the very nature of 
the provisions that it makes for covering 
the contingencies to which it relates,” 
Relying on these observations it is urged 
by the petitioners that since S. 81 speci- 
fically provides for sales being set aside 
the Board cannot set aside a sale under 
S. 151 of the Regulation. But in this case 
we are not concerned with the inherent 
powers of the Board of Revenue. We 
have to consider the scope and extent: 
of the powers under the specific provi- 
sions in the Regulation, namely, S. 151. 
Under S. 115 of the Civil P. C., there are 
restrictions on the exercise of the revi- 
sional powers of the High Court. Such 
a power can be exercised only in a case 
decided by any subordinate Court and 
the decision must be one against which 
No appeal lies. The scope of the revi- 
sional power is further limited by 
Cls. (a), (b) and (c) of S. 115 but under 
S. 151 of the Regulation no such restric- 
tions have been placed on the powers of 
the Board. The powers of the Board 
under S. 151 have been conferred in the 
Widest terms. These powers can be exer- 
cised suo motu or on an application 
filed before it. There is no period of limi- 
tation prescribed under the Regulation 
for such an application. There is also no 
period of limitation for the exercise ` of 
such power. It may exercise its power in 
respect of any proceeding held by any 
officer subordinate to it. As observed by 
the Supreme Court in AIR 1958 SC 398 
(Nogendra Nath Bora v. Commr, of 
Hills Division and Appeals, Assam (AIR 
1958 SC 398)) the powers of the Board 


1977 


are co-extensive with those of the offi- 
cers subordinate to it. 


12. It is the contention of the peti- 
tioners that a sale which has become 
final under S. 80 can be set aside only 
under S. 81 and that if it was the inten- 
tion of the legislature to empower the 
Board to set aside such a sale under 
S. 151 of the Regulation there would 
have been a specific provision to that 
effect under Ss. 80, 81 and 85 as is found 
in Ss. 39 and 42 of the Regulation. Under 
S. 39 the order of a Settlement Officer 
has been made final subject to the pro- 
visions of S. 151 of the Regulation. Under 
S. 42 the order of the Settlement Officer 
fixing the rent has been made final sub- 


ject to the provisions of S. 151 of the 
Regulation, It is, therefore, contended 
that the only power conferred on the 


Board to set aside a sale which has be- 
come final under S. 80 is under S. 8I. 
But it is to be noticed that under S. 147 
it is provided that no appeal shall lie 
against orders expressly declared by the 
Regulation to be final subject to the pro- 
visions of S. 151. Hence the specific 
provision in Ss. 39 and 42 to the effect 
that the orders under those sections are 
final subject to the provision of S. 151 
indicates that the orders under those sec- 
tions are not appealable. The proviso to 
S. 147 specifies the orders against which 
No appeal lies. Hence an appeal would 
lie against all orders under the Regula- 
tion which are not so excluded to the 
authorities specified in Cls. (a), (b), (c) & 


and (d) of S. 147. But in 
respect of orders which are appeal- 
able there is no specific mention 


in the particular Sections of the Regu- 
lation under which such orders are 
passed to the ‘effect that the orders 
passed under those Sections are appeal- 
ble under S. 147. Similarly the mere 
fact that there is no mention in any 
particular Section of the fact that the 
order passed under that Section is sub- 
ject to S. 151 does not mean that the 
orders passed under those Sections are 
not subject to S. 15r of the Regulation. 

13. Section 151 has been considered in 
a number of decisions of this Court. In 
ILR (1949) 1 Assam 379 (Abhi Ram Lah- 
kar v. Gurang Kachari) the land was sold 
for realisation of arrears of revenue in 
April 1946 by the Sub-Deputy Collector. 
In June 1946 the Additional Deputy 
Commissioner purporting to act under 
S. 151 set aside the sale on the ground 
that the sale proceeds were insufficient 
to pay the arrears. It was contended that 
the sale could be set aside only where 
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there has been an irregularity or illegatity 
in conducting the sale and that there was 
no irregularity or illegality in the con- 
duct of the sale in that case. Rejecting 
the contention it was observed that S, 151 
is in the widest possible terms and that 
no limit is imposed by the language of 
the Section on the discretion of the supe- 
rior officer in setting aside the orders of 
the subordinate officer under that Section. 
It was held that the order setting aside 
the sale ought not to be interfered with 
unless it is made without jurisdiction and 
in that case it was held to be no one 
without jurisdiction. In ILR (1949) 1 Assam 
509 (Sarbeswar Borah v. Province of 
Assam) it was held that S. 151 of the 
Regulation cannot be invoked where a 
right of appeal has been given and has 
not been exercised within the period of 
limitation allowed by law. The learned 
Chief Justice appears to have assumed 
that an application under S. 151 does 
not lie against an order which is appeal- 
able, Such a limitation is to be found in 
S. 115 of the Civil P. C. but the lan- 
guage of S. 151 of the Regulation does 
not warrant the imposition of a similar 
condition, 


14. In Civil Rule No. 202 of 1965 
(Mustt. Someswari Bora v. Assam Board 
of Revenue) the applications for setting 
aside the sale were barred by limitation 
under S. 81 of the Regulation but instead 
of dismissing the applications as barred 
by limitation the Board purported to act 
in exercise of its powers under S. 151 
and though there was no attempt to 
prove collusion or fraud, set aside the 
sale on the ground that certain irregula- 
rities took place in the service of notice, 
the publication of the sale notice and 
other matters. The power under S. 151 
was considered by this Court to be a 
power of revision similar to the one 
under S. 115 of the Code of Civil Proce- 
dure. It was, therefore, held that it can- 
not ‘be exercised where a right of appeal 
or other remedy is provided. In this case 
also it was assumed that there was a 
limitation on the power exercisable 
under S. 151 of the Regulation similar to 
the limitation contained in S. 115 of the 
Civil P. C., namely, that it is exercisable 
only when no appeal lies, against the 
order of the subordinate officer. But there 
is no warrant for such an assumption as 
noticed above. The power under $., 151 
of the Regulation was next considered as 
an inherent power similar to S. 151 of 
the Civil P. C. and following the deri- 


sion in AIR 1965 SC 1144 (Ramkarandas 
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Radhavallabh v. Bhagwandas Dwarkadas) 
it wag held that where specific provision 
for setting aside the sale has been made 
under S. 81, there is no scope for the 
exercise of the inherent power of the 
Board under S. 151 of the Regulation. 
Here again it appears to have been 
assumed that the power under S. 151 of 
the Regulation is an inherent power simi- 
lar to the power of a Court under §S, 151 
of the Civil P. C. But S. 151 of the 
Regulation does not speak of any inhe- 
rent power of the Board or the other 
authorities mentioned in that section. 
It is a power conferred specifically under 
S. 151 of the Regulation. Hence the prin- 
ciples which apply to the exercise of the 
inherent power under S. 151 of the Civil 
P. C. do not apply to the exercise of the 
powers conferred specifically under 
S. 151 of the Regulation. The decision in 
ILR (1949) 1 Assam 509 (Sarbeswar Borah 
v. Province of Assam) was followed. The 
provisions in Ss. 39 and 42 of the Regu- 
, lation that the action was subject to the 
powers of the Board under 5. 151 was 
noticed and an inference was drawn 
that whenever the legislature intended 
that a certain action was subject to the 
powers of the Board under S. 151 spe- 
cific mention had been made in the Regu- 
lation. It was, therefore, inferred that the 
absence of such a provision in other Sec- 
tions of the Regulation should lead to the 
inference that the power under S. 151 
was excluded. This inference does not 
appear to us to be warranted for the 
reasons stated already. (1953) ILR 5 
Assam 532 (Hemo Ali v- State of Assam) 
and ILR (1949) 1 Assam 379 (Abhi Ram 
Lahkar v. Gurang Kachari) were not 
followed. 

In AIR 1970 Assam and Naga. 82 
(Abdul Gani Sarkar v. Assam Board of 
Revenue) the petition before the Board 
was under S, 81 as well as under S. 151 
of the Regulation. The Board entertained 
it after the expiry of one year mentioned 
under S. 81 but treated it as a petition 
under S. 151. It was held that the Board 
had wide powers and the question of 
limitation would not affect the jurisdic- 
tion of the Board, 

15. In Civil Rule No. 93 of 1971 
(Gau) (Sabharam Kurmi v. Assam Board 
of Revenue) the application for -setting 
aside the sale was barred by time under 
S. 81 of the Regulation. The Board refus~ 
ed to condone the delay. Since apart from 
the grounds of injustice and hardship the 
authority of the officer to hold the sale 
in the absence of earlier action under 
S. 69 of the Regulation was questioned 
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the Board entertained the application in 
exercises of its powers under S. 151 of 
the Regulation. The finding of the Board 
that the officer had no authority to hold 
the sale was upheld ‘by the High Court. 
The decision in Civil Rule No. 203 of 1965 
was distinguished on the ground that it 
was confined to the facts of that case, 
namely, that the only ground on which 
the Board had set aside the sale in that 
case was on the ground of hardship and 
injustice, It was held that the said deci- 
sion would not apply to a case where the 


jurisdiction of the officer holding the 
Sale was in question. 
16. In Civil Rule No, 312 of 1971 


(Gau) (Jogeswar Bora v. Krishnakanta 
Das) the application before the Board 
under S$. 81 alleged fraud on the part of 
the purchaser as well as grounds of 
hardship and injustice. The application 
was apparently barred by limitation but 
the Board treated it as an application 
under S, 151 of the Regulation, since it 
noticed certain startling facts in the case, 
that the notice was issued to be served 
on a dead pattadar that the purchaser 
were minors, amongst other things. The 
Board observed that though the alleged 
fraud was not proved, the conduct of the 
father of the minors, who was also a 
pattadar, cannot be said to be above 
Board. The decision in Civil Rule No. 204 
of 1965 was explained as applicable to a 
case where the grounds urged before the 
Board were of hardship and injustice 
alone. The decision in Civil Rule 93 ol 
1971 was followed, since the Board had 
found good reasons apart from hardshir 
and injustice to set aside the sale under 
S. 151 of the Regulation. The Board was 
held entitled to do so under S. 151 of the 
Regulation. -$ 

17. In AIR 1950 Assam 141 (Sik 
Charan Das v. Manik Chandra Agarwalla 
the suit was filed for a declaration tha’ 
the order of the Revenue Tribunal setting 
aside the sale of land was illegal anc 
without jurisdiction. Both the learne 
Judges of the Division Bench came to thi 
conclusion that the Revenue Tribuna 
exceeded its jurisdiction. The patta stoo! 
in the name of a minor. The father of th: 
minor pattadar, acting as guardian of hi 
son, preferred an appeal against thi 
sale of the minor’s property. The appea 
was filed in August, 1945. The sale ha 
been confirmed and the sale certificat 
had been issued in May, 1944. The appea 
was described as one for setting asid 
the sale under S. 151 of the Regulation, 
The sale was set aside on the ground that 
the arrears of revenue was actually sent 
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by Money Order to the Mouzadar but 
owing to the change of Mouzadar the 
amount was not credited to the Govern- 
ment, The Tribunal observed that the 
delay in moving the Court had not been 
satisfactorily explained but it was con- 
doned in the special circumstances of the 
case, The finding of the Tribunal was 
that the Mouzadar had failed to function 
and this had materially contributed to 
the sale and the loss of the estate to a 
minor. It was held by this Court that the 
Tribunal can interfere on appeal or in 
revision under S. 151 with orders of sale 
on all legal grounds, but that if a sale 
was sought to be set aside on the ground 
of hardship or injustice it could be set 
aside only within one year from the date 
the sale became final. It was also observ- 
ed that the powers of the Tribunal under 
S. 151 of the Regulation are very wide 
that it may pass any order it deems fit 
after calling for the proceeding held by 
the Subordinate Officer, but that it has 
no power to pass arbitrary orders, that 
its order must be legal and within the 
limit of its jurisdiction and must be with- 
in the frame-work of the Regulation, that 
the Tribunal cannot pass, for instance, an 
order which the Regulation forbids. It 
was also observed that it cannot pass any 
order in violation of a statutory direction 
contained in the Regulation, whether 
express or implied. 

18. In Assam LR (1969) Assam and 
Naga 82 (FB) (Ka Idis Mary Khar Kongor 
v. Ka Theirit Lyngdon) a Full Bench con- 
sidered the powers of the High Court 
under R. 36 of the Civil Rules for the 
Administration of Justice and Police in 
the Khasi and Jaintiag Hills, the relevant 
part of which reads as follows : 

“The High Court or Deputy Commis- 
sioner may, on application or otherwise, 
call for the proceedings of any case de- 
cided by any officer subordinate to him 
and pass such orders as he may deem 
fit.” 

The decisions of the Supreme Court 
in AIR 1965 SC 1585 (State of Kerala v. 
K. M. Charia Abdulla and Co.) AIR 
1966 SC 893 (Ram Swarup v. Shikar 
Chand) and AIR 1968 SC 843 (Swastik 
Oil Mills Ltd. v. Commr. of Sales Tax, 
Bombay) were considered and it was held 
that under R. 36 the powers of the High 
Court are not confined to the question of 
jurisdiction as in a civil revision under 
S. 115 of the Civil P. C. but that it may 
exercise the same powers as in the case 
of a first appeal. It was further held 
that the revising authority under ‘this 
Rule may pass any order as it may deem 
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fit and is also competent to reappreciate 
the evidence and pass an order setting 
aside. the appreciation made by the lower 
authority, 


19. It is further contended on behalf 
of the petitioners that if revenue sales 
are set aside at any time even on an 
application which is barred under S. 81 
of the Regulation, there will be uncer- 
tainty as to the title of purchasers under 
such sale and that it would scare away 
bona fide purchasers. It is true that the 
{Intention of the legislature based on 
public policy is to protect the title of the 
purchasers when restrictions have been 
placed as to the conditions under which 
such -sales are to be set aside, namely, 
those under Ss. 79, 80, 81, 82 and 85, 
But the authority exercising the revi- 
sional powers under S. 151 is expected 
to bear this in mind while setting aside 
a revenue sale. 

20. In our opinion ILR (1949) 1 
Assam 379 and (1953) ILR § Assam 532 
were correctly decided and ILR (1949) 1 
Assam 509, Civil Rule No. 202 of 1965 and 
AIR 1950 Assam 141 were not correctly 
decided, Civil Rule No. 93 of 1971 (Gau), 
Civil Rule No. 312 of 1971 (Gau) and 
AIR 1970 Assam and Naga 82 were also 
correctly decided though not for the rea- 
sons stated therein. 


21. It is further contended on behalf 
of the petitioners that the order of the 
Board is not sustainable and ought to be 
quashed even assuming that the Board 
had the power to set aside the sale under 
S. 151. The Board set aside the sale on 
three grounds. The first is that the sala 
statement was not published in the Ga- 
cette as required under S. 72 (2). ` The 
arrear amounted to Rs. 1206.85 paise. 
Onder S. 72 (3) it is provided that if the 
revenue of any estate exceeds Rs. 500/- 
and a statement has ‘been prepared in 
respect of that estate under sub-s. (1) of 
S. 72, a copy of the statement shall be 
published in the official Gazette. Under 
5. 67 it is provided that if land revenue 
is not paid on the date when it falls due, 
it shall be deemed to be an arrear, Sec- 
tion 72 (3) speaks of the revenue of an 
estate and not the arrear which has fal- 
len due. Hence what is contemplated is 
that in cases where the revenue payable 
on an estate exceeds Rs. 500/- a copy of 
the statement shall be published in the 
official Gazette. The purpose is that 
wider publicity should be given to a sale 
of more valuable property. The peti- 
tioners are, therefore, justified in con- 
tending that this finding of the Board is 
incorrect. 
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The second reason given by the Board 
is that the sale for the arrears in res- 
pect of the years 1959-60 to 1967-68 vio- 
lates R. 152 framed under the Regula- 
tion. Bu it is not possible to know the 
reason why the Board arrived at such a 
finding since no reasons are given in 
support of that finding. The Board should 
state the reasons for its findings. Other- 
wise it will not be possible for the Court 
to understand why a particular finding 
has been given, whether its order is 
questioned in a suit or in a writ petition. 
A finding not based on any reason will 
be considered to be arbitrary. 


The third reason given by the Board 
relates to fraud. It is observed by the 
Board that the Jarikarak reported that 
he searched for the defaulters, could not 
trace them and therefore he posted a 
copy of the sale statement at the Sarja- 
min and that the auction purchaser, the 
present petitioner, signed as a witness to 
that report. The Board expressed the 
opinion that this circumstance lends 
support to the story of fraud raised by 
the applicants before it. It is contended 
on behalf of the present petitioner before 
us that there was no material before the 
Board to come to the conclusion that the 
sale was vitiated by fraud and that there- 
fore the finding of the Board is not sus- 
tainable. Respondent Nos.4and5 alleged 
in their applications before the Board 
that the present petitioner was a tenant 
under the pattadars, was entrusted by the 
pattadars with the payment of the land 
revenue on the property sold, that he 
fraudulently defaulted in the payment 
of arrears of land revenue and brought 
about the sale and purchased the pro- 
perty himself. As against this the present 
petitioner contended that there was a 
civil litigation between himself and the 
pattadars which went upto the High 
Court and was finally decided only in the 
year 1971 and that the allegation of 
entrustment was neither true nor prob- 
able. It is contended that in view of this 
circumstance, namely, the litigation be- 
tween the parties at the relevant time 
it was not possible for the Board to come 
to the conclusion that the petitioner had 
been entrusted with the payment of land 
revenue by the pattadars and that the 
whole foundation of the case of fraud set 
up by the applicants ‘before the Board 
ought to fail. According to respondents 
4 and 5 the value of the property sold 
was rupees two lakhs but even according 
to the petitioner the value was Rupees 
50,000/-. The petitioner purchased the 
property for Rs. 1401/- at the sale. 
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The above allegations and counter 
allegations were before the Board. The 
Board seems to have attached importance 
to the presence of the petitioner at the 
time of the copy of the sale statement 
being posted on the property. The fact 
that litigation was going on between the 
petitioner and the pattadars might have 
led the Board to infer that the petitioner 
knew the addresses of the pattadars at 
that time but deliberately did not dis- 
close the same and allowed the service of 
the copy of the sale statement in the 
above-said manner on the property by 
the revenue official. The Board has not 
Said so In its order. But it was possible 
for the Board, on the materials placed 
before it, to draw an inference of fraud 
being played by the auction-purchaser. 
The finding of the Board is not one 
without any evidence to support it. Even 
if it were a case in which this Court 
would take a different view on the same 
evidence it would not be a case for inter- 
ference, The scope of interference under 
Art, 226 is limited. Insufficiency of evid- 
ence to support the finding of fraud 
arrived at by the Board is not a ground 
for interference under our writ juris- 
diction. The sale could be set aside by 
the Board even on the ground of fraud 
alone. There is therefore no sufficient 
reason to interfere with the order of the 
Board. í 

These writ petitions are, therefore, 
dismissed but in the circumstances of the 
case, parties shall bear their own costs. 

D. PATHAK, J.: 21-S.—I agree with 
the opinion expressed with reasons and 
the conclusion reached by my learned 
brother, Sadanandaswamy J. that the 
petitions be dismissed. 

BAHARUL ISLAM, J.: 22. — An area 
of 4 Kathas 2 Lechas of land of Golaghat 
town covered by K. P. Patta No. 120 was 
sold on 16-1-69 for arrears of land reve- 
nue. The Dacca Patty Masjid, Golaghat 
Town, represented by its Secretary (res- 
pondent No. 4 in Civil Rule 531/72 and 
respondent No. 5 in Civil Rule No. 532/ 
72) made an application under S. 81 
of the Assam Land and Revenue Regu- 
lation (hereinafter called ‘the Regulation’). 
The application was barred by limitation. 
No application for condonation of the 
delay was made before the Board. The 
Board did not condone the delay. After 
hearing the parties, the Board found — 
(i) The arrear amounted to Rs. 1206.85; 
under S. 72 (3) of the Regulation the 
sale statement had to be published in the 
Gazette, but as it was not so published, 
the sale was ab initio void: Gi) The sale 
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for the years 1959-60 to 1967-68 violated 
R. 152 of the Regulation; and (iii) The 
sale was vitiated by fraud. 

23. Only two points have been urged 
before us by learned counsel of the peti- 
tioner. They are: (i) there being a speci- 
‘fic provision under S. 81 of the Regula- 
tion for setting aside a sale, the exercise 
of powers by the Board under S. 151 of 
the Regulation was without jurisdiction; 
and (ii) the finding of the Board that the 
Sale was void on the three grounds men- 
Magi by it in the order, is unsustainable 

wW. 


24. Let us now examine the scope and 
content of powers under S. 151 of the 
Regulation., Section 151 is in the follow- 
ing terms : 


“151. The Board, a Deputy Commis- 
sioner, a Settlement Officer and a Survey 
Officer may call for the proceedings held 
by any officer subordinate to it or him, 
and pass such orders thereon as it or he 
thinks fit”. 


In support of bis contention, learned 
counsel for the petitioner refers to S. 80 
and submits that the sale has been given 
a finality under that section subject only 
to Ss. 81 and 82 and the finality is not 
subject to S. 151 of the Regulation. 

25. Section 80 provides : 

"80 (1). A sale on which the purchase- 
money has been paid as directed in S. 78, 
and against which no application under 
S. 78A or 79 has been preferred, shall 
subject to the provision of Ss. 81 and 82, 
be final at noon of the sixtieth day from 
the day of sale, reckoning the said day 
of sale as the first of the said sixty days. 

(2) A sale against which such an appli- 
cation has been preferred and has been 
dismissed by the Deputy Commissioner 
shall, subject as aforesaid, be final from 
the date of the dismissal, if more than 
sixty days from day of sale, if less, then 
at noon of the sixtieth day as above pro- 
vided”. 

Section 81 is in the following terms : 

"81. The Board may, on application 
made to them at any time within one 
year of a sale becoming final under S. 80, 
set the sale aside on the ground of hard- 
ship or injustice”. 

The relevant portion of S. 82 also may 
be set out: i 


“82, (1) A sale of arrears of revenue 
shall not be annulled by a Civil Court, 
except on the ground of its having been 
made contrary to the provisions of this 
Regulation, and on proof that the plain- 


tiff- has sustained substantial injury by 


reason of the neglect of those provisions. 

(2) A suit to annul such a sale shall not 
be entertained upon any ground, unless 
that ground has been specified in an 
application made to the Deputy Com- 
missioner under S. 79, or unless it is 
instituted within one year from the date 
ar becoming final under S. 80. 

26. The first question is what is the 
nature of the power exercised by the 
Board under S. 81? Is it an appellate 
power or a revisional power as the deci- 
sion in Civil Rules Nos. 202 and 203 of 
1965 of this Court seems to have held? In 
my opinion the power given to the Board 
under S. 81 of the Regulation is neither 
an appellate power nor a revisional 
power, inasmuch as the Board does not 
sit on judgment on an order passed by 
the Deputy Commissioner or any other 
subordinate officer or authority. Under 
S. 81 it does not examine the correctness 
or otherwise of any findings of such an 
officer, 


27. Under S. 79 of the Regulation an 
application in writing may be made to 


‘the Deputy Commissioner within sixty 


days from the date of the sale to set the 
sale aside. The application may be made 
only on two grounds: on the ground of (i) 
some material irregularity or (ii) mistake 
in publishing or conducting the sale 
Besides there is a restriction in the exer- 
cise of the powers by the Deputy Com- 
missioner under 8. 79. The restriction is 
that the sale shall not be set aside on the 
ground of material irregularity or mistake 
in publishing or conducting the sale un- 
less the applicant proves that he has sus- 
tained substantial injury by the reason of 
the irregularity or mistake complained of. 
But, the grounds mentioned in S. 79 are 
not the grounds on which an application 
may be made under S. 81. The Board 
under S. 8I is not reauired to see whe- 
ther the Deputy Commissioner commit- 
ted any error in finding or the material 
irregularity or mistake within the mean- 
ing of S. 79, or whether the applicant has 
been able to prove substantial injury by 
reasons of such material irregularity or 
mistake. The ground on which an ap- 
plication under S. 81 may be made is 
‘hardship’ or ‘injustice’. True it is that 
hardship or injustice may be the re- 
sult of a sale defective on account of the 
grounds mentioned in S. 79: but under 
S. 81 the ground itself must be ‘hardship’ 
or ‘injustice’, In my opinion, therefore, 
the power is exercised by the Board in 
the process of the sale. That process of 
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the sale has been given finality under 
S. 80 of the Regulation, subject to S. 81. 

28. Under Section 82 a Civil Court 
can annul a revenue sale only on the 
ground of the sale having been made 
contrary to the provisions of the Re- 
gulation and on the proof that the 
plaintiff has sustained substantial injury 
by reason of the neglect of these 
provisions. There is a further restriction 


to the suit, namely, that the suit shall not - 


be entertained unless the ground on 
which the suit has been brought has been 
specified by. the plaintiff in the applica- 
tion to the Deputy Commissioner under 
S. 79. In other words, sub-s. (2) of 5. 82 
presupposes that before the plaintiff 
brings a suit under S, 82 (1) he must have 
made an application under S. 79, but the 
only ground on which an application 
under S. 79 may be made, as stated above, 
is ‘material ‘irregularity or mistake in 
publishing or conducting the sale’. So a 
suit does not lie on any ground other than 
the two grounds mentioned under S. 79. 

29. Thus it is clear that the finality 
within the meaning of S. 80 is confined to 
the ground of hardship or injustice under 
S. 81, and material irregularity or mis- 
take in publishing or conducting the sale 
under S. 79 read with S. 82. 

30. But yet there may be another 
category of sales which cannot be set 
aside by the Deputy Commissioner in 
terms of S. 79 or by the Board in terms 
of S. 81. Such sales are sales conducted 
by an officer not competent to do so under 
S. 74 of the Regulation, or a sale in which 
there was no arrear of revenue in respect 
of an estate sold, or a sale which has been 
obtained by fraud, or a sale otherwise 
void. A sale without jurisdiction for 
having conducted by an incompetent per- 
son, a sale on account of the estate having 
been sold even in the absence of revenue 
due possibly through mistake, a sale ob- 
tained by fraud, or a sale otherwise void 
are, in my opinion, not sales that can be 
set aside under Ss. 79 and 81. Void sales 
cannot acquire finality and create right in 
favour of the auction-purchaser. A sale 
which is preceded by a sale proclamation 
in publishing or conducting which some 
material irregularity or mistake was com- 
mitted, and a sale otherwise valid has re- 
sulted in hardship or injustice are, in my 
opinion, sales contemplated under Ss. 79 
and 81, respectively. Such sales are sub- 
ject to Ss. 81 and 82 within the meaning 
of S. 80 of the Regulation. Undoubtedly 
the powers of the Board under S. 151' can 
be invoked in cases not covered by Ss. 81 
and 82 read with S. 79. 
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31. This seems to be the ratio of the 
decisions of this Court in Civil Rule 
No. 93 of 1971 disposed of on 11-5-1973, 
and Civil Rule No. 312 of 1971 disposed 
of on 8-6-1973. 

In the case in Civil Rule No. 93/7f 
“some one for the Sub-Divisional Officer 
held the auction sale”, but he had no 
power to do so. Although the application 
under S, 81 of the Regulation before the 
Board was barred by limitation, the Board 
exercising power under S. 151 of the Re- 
gulation set aside the sale. The order of 
the Board was not interfered with by this 
Court. 


In the case in Civil Rule No, 312/71, the 
application under S. 81 of the Regulation 
before the Board was also barred by 
limitation. The Board invoking the powers 
under S. 151 of the Regulation set aside 
the sale on the ground, inter alia, that 
although fraud was not proved, the con- 
duct of the auction-purchaser was not 
“above Board”, inasmuch as the sale notice 
was issued to, and served on a dead pat- 
tadar and that two minors were allowed 
to bid, and their bid was accepted, This 
Court refused to interfere with the order 
of the Board. 

In my opinion, therefore, the revisional 
powers of the Board can be invoked under 
S. 151 of the Regulation on the grounds 
other than those mentioned under S. 81 
and S. 82 read with S. 79 of the Regula- 
tion. ; 

32. But there is no justification to put 
restrictions to the powers of revisional 
authority, to wit the Board in the instant 
case, when the statute has not done so. 

This Court in the case of Abhi Ram 
Lahkar y. Gurang Kachari, reported in 
ILR (1949) 1 Assam 379 held: 

“S. 151 of the Assam Land and Reve- 
nue Regulation (1 of 1886) is in the widest 
possible terms. No limit is imposed by 
the language of the section on the discre- 
tion of the superior officer in setting aside 
the orders of his subordinate under that 
section”. 

In the case of Abdul Gani Sarkar v. 
Assam Board of Revenue, reported in AIR 
1970 Assam & Naga 82 a Division Bench 
of this Court, in examining the scope of 
S. 151 of the Regulation and the powers 
of the Board thereunder observed: (at 
p. 83) f 

"It is sufficiently a wide power and 
could be invoked in an appropriate case 
and the question of limitation would not 
affect the jurisdiction of the Board ... ..." 


In my opinion the above two decisions 
have correctly interpreted S. 151. -The 
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interpretation gets support from the fol- 
lowing decisions of the Supreme Court. 

In the case of Nagendra Nath Bora v. 
Commr. of Hills Division and Appeals, 
Assam, reported in AIR 1958 SC 398 their 
Lordships of the Supreme Court, examin- 
ing the scope and powers of the appellate 
and revisional authorities under S. 9 of 
the Eastern Bengal and Assam Excise Act, 
observed: (at p. 408) 

“The appeal or revision’ being undefined 
and unlimited in its scope the highest au- 
thority under the Act, could not be de- 
prived of the plenitude of its powers by 
introducing considerations which are not 
within the Act or the rules”, 

In the case of Ram Swarup. v. Shikar 
Chand reported in AIR 1966 SC 893, their 
Lordships of the Supreme Court examined 
the scope of S. 7-F of the U. P. (Tem-« 
porary) control of Rent and Eviction Act, 
1947. The section reads as follows: (at 
p. 896) 

“The State Government may call for 
the record of any case granting or re- 
fusing to grant permission for the filing 
of a suit for eviction referred to in S. 3 
or requiring any accommodation to be let 
or not to be let to any person under S. 7 
and may make such orders as appears to 
it necessary for the ends of justice.” 
Examining the above section, their Lord- 
ships observed: (at p. 896) 

“It is clear that the power conferred on 
the State Government by S. 7-F to revise 
the orders passed by the Commissioner 
under S. 3 (3) is very wide. In the first 
place, the State Government need not 
necessarily be moved by any party in 
that behalf. It may call for the record 
suo motu and it can exercise its powers 
in the interest of justice. In other words, 
whenever it is brought to the notice of 
the State Government either by a party 
aggrieved by the order passed by the 
Commissioner or otherwise, that the order 
passed by the Commissioner is unfair or 
unjust, the State Government may in the 
ends of justice pass an appropriate order 
revising the order made by the Commis- 
sioner,” 

33. The language of S. 151 of the Re~ 
gulation shows that the power of the 
Board is very wide and unrestricted. The 
Board can suo motu call for the records 
of a case and pass an appropriate order. 
The Board also can pass an appropriate 
order on an application filed by an ag~ 
grieved party. There is also no limita- 
tion for exercise of powers under S. 151 
of the Regulation. In my opinion the de- 
cision of the Supreme Court in AIR 1966 
SC 893 (supra) clinches the point. 
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34. The decision of the Division Bench 
of this Court in the case of Musstt, Some- 
swari Bora v. Assam Board of Revenue 
(Civil Rule No. 202 of 1965) was referred 
to before the Benches hearing Civil Rules 
93/71 and 312/71 (supra). Their Lordships 
observed that the decision of this Court 
in Civil Rule No. 202/65 was confined to 
the facts of. that case. . ' 


In Civil Rule No, 202/65 an application 
was made before the Board under S. 81 
of the Regulation for setting aside a sale. 
The application was barred by limitation. 
The Board, however, exercised powers 
under S. 151 of the Regulation and set 
aside the sale on the ground of “certain 
irregularities” that took place in the pub- 
lication and service of sale notice. Their 
Lordships observed: 

“In our opinion, the scope of S. 151 of 
the Regulation is not as wide as its 
vagueness of language seems to indicate. 
It can only be invoked where no specific 
provision has been made in the Regula- 
tion and in regard to a matter specifically 
not covered by the Regulation”. 

In the above case (Civil Rule 202/65) it 
was nobody’s case that the sale was void; 
the ground was not covered by S. 81 and 
S. 82 read with S. 79 of the Regulation. 
That apart, the proposition of law laid 
down in the case seems to run counter to 
the observation of their Lordships of the 
Supreme Court in the two decisions cited 
above. In my opinion, therefore, the de- 
cision in Civil Rule No. 202 of 1965 has 
Bot laid down the correct proposition of 
aw. 


35. Let us now turn to the facts of the 
case in hand. The finding of the Board is: 

“The Jarikarak reports that on 5-2-1968 
(?) (admittedly it should be 5-12-1968) he 
searched for the defaulters, could not 
trace them and therefore he posted a copy 
of the sale statement at the Sarjamin. 
One 5. Paul Majumdar, Ward Commis- 
sioner, Ward No. 4, signed as a witness 
by signature dated 5-12-1968. It is not 
challenged that this witness and the auc- 
tion purchaser are one and the same 
person. This lends support to the story 
of fraud raised by the appellants”. 
In other words the finding of the Board is 
that the sale has been vitiated by fraud. 

36. The petitioner submits that the in- 
ference of the Board that the sale was ob- 
tained by -fraud from the fact that the 
service of the sale statement was signed 
by the auction-purchaser is unsustainable. 
The submission is not sound. What the 
Board, has really done is that it has con- 
sidered the two rival versions of the par- 
ties on the alleged ‘fraud’. The petitioner 
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before the Board (respondent No. 4 in 
Civil Rule 531/72) in para. 5 of his peti- 
tion alleged: 

“That the opposite party No. 1, Satya 
Ranjan Paul Majumdar (petitioner here- 
in) is a tenant in respect to a portion of 
the said building and house measuring 
about 15 lechas of land and he was en- 
trusted by the pattadar, Abdur Sattar, to 
make payment of his rent and Municipal 
taxes but he deliberately defaulted in 
making payment of land revenue for the 
years 1965-66 and 1967-68 and as a result 
of such default the said properties were 
sold out in auction at Rs, 1,401/- in land 
sale case No. 546 of 1968-69 and the said 
Satya Ranjan Paul Mazumdar, the care- 
taker, purchased the said land and build- 
ing of Tokani Building in the said land 
case on 16-1-1969. The said auction pur- 
chaser was an accessory to, and partici- 
pant in, the sale and it clearly indicates 
the fraud.” 


In para. 8 of the petition he (respondent 
No, 4) further alleged: 

“That the petitioner begs to state that 
the value of the property would be about 
Rs. 2,00,000/- (Rupees two lakhs), it being 
situated in the centre of the first class 
trade site within the Golaghat Municipa- 
lity and the said opposite party No. 1 in 
the meantime sold out 10 lechas of land 
at Rs. 5,000/- to one Smt. Maya Deb Roy, 
wife of Shri Arabinda Deb Roy, resident 
of Ward No. V of Golaghat Town and the 
second plot of land measuring about 
1 katha was sold out to one Bankilal 
Kanu, son of late Jogeswar Kanu, Ward 
No. IV of Golaghat Town and has already 
made wrongful gain by his fraudulent act 
aforesaid.” 


In para. 9, he stated that as he had no 
knowledge, nor any notice of the sale as 
the same was surreptitiously done behind 
his back, he had no opportunity to make 
the application for setting aside the sale 
either under S. 79 or S. 81 of the Regula- 
tion within the stipulated periods. 


37. In the affidavit-in-opposition filed 
by him, the petitioner, merely denied the 
above-mentioned allegations of respon- 
dent No. 4. He stated that one of the 
petitioners in the application under S. 81 


Satyaranjan v. Assam Board of Revenue (FB) 


A- Í R. 


of the Regulation filed Title Suit No. 17 
of 1964 for the eviction of the petitioner 
from the building on the land in question 
and, as such, the allegations of respon- 
dent No. 5 could not be believed. 

38. The Board appears to have consi- 
dered the two rival contentions of the 
parties on the question of fraud and in 
doing so, it has pressed into service the 
report of the Process Server of the sale 
statement, and finds that the fact that the 
petitioner signed the Process Server’s re- 
port lends “support to the story of fraud 
raised by the appellants”, accepted the 
version of respondent No. 4 and rejected 
the denials of the petitioner, and found 
that the sale was vitiated by fraud. This 
is a finding of fact. It cannot be said to 
be perverse. It is not a finding based on 
no evidence. 


39. Fraud vitiates a transaction. The 
fundamental principle is that no one shall 
be allowed to reap the benefit of his own 
fraud. If the Board finds fraud as a suffi- 
cient ground for setting aside a sale, it 
cannot be said to be without jurisdic- 
tion, or such other error as needs inter- 
ference by the High Court under Art, 226. 


40. As the Board can set aside the sale 
on the ground of fraud alone, we need not 
examine the correctness or otherwise of 
the two other findings of the Board, 
namely, whether the sale was void for al- 
leged violation of S. 72 (3) of the Regula- 
tion and whether the sale was also bad, it 
being for the arrears for the years 1959-60 
to 1967-68 and violative of R. 152 framed 
under the Regulation. 


41. In my opinion a sale can be set 
aside by the Board in exercise of its 
power under S. 15! of the Regulation in 
an appropriate case, either suo motu, or 
on an application by an aggrieved party 
under S. 81 of the Regulation. Needless 
to say that under S. 151 the Board cannot 
pass any arbitrary order on extraneous 
considerations. 


42, I agree with the order proposed by 
my brother Sadanandaswamy, J. for the 
reasons given above. — 

Petition dismissed, 
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10. The learned Tribunal however 
allowed compensation on three heads :— 
Funeral expenses, suffering and shock to 
the deceased and discomfort and in- 
convenience to the claimant in her old 
age, Now, it is patent from the record 
that there was no evidence whatsoever 
about the expenditure on funeral of the 
deceased. It is true that the funeral must 
have cost something but it is not possible 
to award any compensation unless it was 
claimed. and evidence was led to support 
the same. 


11. In view of the clear evidence that 
the deceased died instantaneously, no 
question could arise about payment of 
compensation for pain and suffering. The 
award granting compensation on this 
count therefore cannot be sustained. 


12. Similarly the learned Tribunal 
was wrong to calculate the damages 
under the head “discomfort and in- 


convenience to the claimant” in her old 
age. As held in Devies v. Powell Duffryn 
Associated Collieries Ltd., (1942) AC 601 
per Lord Wright: “There is no question 
here of what may be called sentimental 
damages for bereavement or pain and 
suffering. It is a hard matter of pounds, 
shillings and pence, subject to the ele~ 
ment of reasonable future probabilities.” 
This judgment was cited and approved 
by the Supreme Court in Gobald Motor 
Service v, Veluswami, AIR 1962 SC 1. 


13. The learned Tribunal thus 
plied wrong standards in awarding com- 
pensation, But this does not mean that 
the claimant was not entitled to any com- 
pensation whatsoever. This Court on the 
facts already before it can award just and 
proper compensation even though the Tri- 
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"bunal failed to award the compensation 


ap- 
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on legal grounds. i 


14. As already observed earlier the de- 
ceased was 70 years old and was not 
earning anything at the time of his death, 
However, he had led a happy life in India 
and abroad and had come to spend the 
evening of his life with his family in his 
own little village. He had a reasonably 
happy and contented expectation of life 
for ať least a few years more and this 
loss of expectation of life is capable of 
being compensated under law: vide Sec- 
tion 2 of the Fatal Accidents Act. This 
has been explained in Gobald Motor Ser- 
vice’s case (AIR 1962 SC 1) (supra) and 
also Rose v. Ford, 1937 (3) All ER 359. 
For a comparative case we can refer to 
the decision of the Madras High Court in 
T. V. Gnanavelu v. D. P. Kannayya, AIR 
1969 Mad 180. In the above case the de- 
ceased was aged 60 years at the time of 
his death and was not giving to the 
claimants anything out of his income. But 
it was held by the High Court that a 
normal healthy person could hope to live 
a life span of 75 years and compensation 
and damages of Rs. 4,000/- for loss of 
expectation of life could not be called 
excessive. Applying a similar standard 
for a period of five years in the present 
case an award of Rs. 1,500/- on this count 
would be proper. 

15. For reasons aforesaid the award 
of the learned Claims Tribunal is modi- 
fied and a claim for Rs. 1,500/- only is de- 
creed against the appellants/non-appli- 
cants. With this modification in the quan- 
tum of compensation the appeal is dis- 
missed. Costs of this appeal will be 
borne by the appellants. Advocates’ fees 
Rs. 100/-. 

Decree of Tribunal modified. 


f END 


1977 Goa, Daman & Diu/2 


THE 


All India 


Reporter 


1977 | | 
Goa, Daman & Diu J.C.’s Court 


e a an a 


AIR 1977 GOA, DAMAN & DIU 1 
TITO MENEZES, J. C. i 
Anand Timblo and another, Appli- 
cants v. Pandurang Baburao Prabhu, Res- 
pondent. 


Civil Mise. Appln. No. 96 of 1975, D/- 
26-6-1976. 

(A) Civil P. C. (1908), O. 14, R. 1 — 
Framing of issues — Landlord’s bona fides 
to recover building for demolition and re- 
construction — Question of unprofitability 
of new construction is an incidental ques- 


tion and does not require a new issue to: 


be set out. (Para 2) 


: (B) Goa, Daman & Diu Buildings 

(Lease, Rent and Eviction) Control Act, 
1968, Sec. 30 (1) (b) and Goa, Daman and 
Diu Decree No. 43525, Article 53 (1) (b) — 
Difference between — Resonable and bona 
fide requirement of landlord — Though in 
Article 53 (1) (b) there is no mention 
that the requirement must be reasonable 
and bona fide that does not mean that the 
requirement need not be bona fide — 
Bona fides may be implicit in some cases 
— Provisions of Section 30 (1) (b) and 


Article 53(1)(b) are not substantially 
different,. (Para 4) 
Cases Referred: Chronological Paras 


AIR 1971 SC 942 = (1970) 3 SCR 734 2 
AIR, 1964 SC 1372 = (1964) 5 SCR 174 2 

M. S. Usgaonkar, for Applicants; 
M. P. Shinkre, for Respondent, 


ORDER :— The applicants pray that 
the judgment and order of this Court 
dated September 18, 1975 be reviewed. 


2-A. The first error pointed out by 
Shri Usgaocar, learned advocate for the 


IT/JT/D118/76/BV/VBB 





applicant is that the ruling mentioned by 
me in support of the finding that the pre- 
conditions for the recovery of a building 
for the purpose of reconstruction are al- 
most similar in the Goa, Daman and Diu 
Buildings (Lease, Rent and Eviction) Con- 
trol Act, 1968 (hereinafter called “the 
Act”) and in the Decree No. 43525 and that 
therefore the new suit is governed by the 
provisions of Sec. 31 (1) (b) of “the Act” 
is erroneous. I agree with this conten- 
tion. The ruling which I meant to quote 
in support is M/s. Thungabhadra Indus- 
tries Ltd. v. Govt. of Andhra Pradesh, 
AIR 1964 SC 1372. I therefore order that 
the words “M/s. Panchmal Narayana v. 
Basthi Venkatesha, AIR 1971 SC 942” be 


- deleted from the said. judgment dated 


September 18, 1975 and instead the words 
“M/s. Thungabhadra Industries Ltd. v. 
Govt. of Andhra Pradesh, AIR 1964 SC 
1372”, be written. 

2. The next contention is that 
there was no issue on the question as to 
whether construction of new buildings 
were unprofitable and that in any event 
the question of unprofitability of a new 
construction is not relevant for the pur- 
pose of finding the bona fide of a landlord 
desiring to recover a building for demoli- 
tion and reconstruction. I am unable to 
agree with Shri Usgaocar that there is 
any error on this point. I have in the 
said judgment stated, “I am in agreement 
with Shri Shinkre that lack of funds and 
the unprofitability of the new building; 
show want of bona fide on the part of the, 
landlord and disentitles him to recover‘ 
premises under Section 30 of “the Act’’.”; 
Further in paragraph 8 of the judgment I 
have stated “The plaintiff No. 2 and the, 
defendant have deposed to facts that in a 
way go to show that the new construction 
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was not a more profitable proposition. It 
can be said from this evidence of plaintiff 
No. 2 that he did not sueceed in proving 
that he had sufficient funds at his disposal 
for the construction of the building’. 
Therefore the question of unprofitability 
does not require a new issue to be set out. 
It is an incidental question, the decision of 
which is relevant as it provides circum- 
stantial evidence which enables us to de- 
termine the question of bona fide. 


, 3. Shri Usgaocar contends that the 
most important point on which this re- 
view is filed is that he has not agreed that 
-"the Act? governs the present suit. He 
states that he had agreed that the provi- 
sions of Section 30 (2) of “the Act” would 
be applicable to the’ present suit, but not 
the provisions of Section 30 (1). It may 
be that there was a mistake on my part 
in stating that the parties are substantial- 
ly in agreement that the entire Section 30 
of “the Act” governs the present suit. 
However, I am not in a position to make a 
correction of the judgment from the facts 
in my memory and to state that the par- 
ties are not substantially in agreement on 
the point that “the Act” and not the De- 
cree No. 43525 governs the present suit. 
Besides, even if the parties were not in 
agreement as to the applicability of “the 
Act” to the present suit, the decision on 
merits would not be different from the 
one given by me, because. I] have, irrespec- 
tive of the said admission that “the Act” 
was applicable, come to the conclusion 
that “the Act” was applicable because the 
pre-conditions for recovery of a building 
for the purpose of reconstruction are ac- 
cording to me almost similar in “the Act” 
and in the Decree No. 43525. It is true 
that I have not elaborated why I am of 
the opinion that the difference between 
the provisions of “the Act” and the De- 
cree do not substantially differ. No de- 
tailed reasoning was given because I was 
under the impression that the parties had 
substantially agreed that “the Act” and 
the Decree contained similar provisions. 


4, The relevant provision of the 
Decree is Article 53 (1) (b). The provi- 
sion of Article 53 (1) (b) enables the land- 
lord to terminate the tenancy in respect 
of a building and recover possession 
thereof if he prepares a plan, gets the 
approval of the Municipality and requires 
the premises for the purpose of demolish- 
‘ing and reconstructing it. Under Sec- 
tion 30 (1) (b) of “the Act” the landlord 
can recover the possession of the building 
if he requires it reasonably and bona fide 
for the purpose of demolishing and erect- 
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ing a new building. The fact that the re- 
quirement must be reasonable and bona 
fide is not specifically mentioned in Arti- 
cle 53 (1) (b) of the Decree, but that does 
not mean that a requirement under Arti- 
cle 53 (1) (b) need not be bona fide. Bona 
fides may be implicit in some cases. If it 
is explicit, the law need not require that 
proof of it be made. The obtaining of the 
approval of a plan by the Municipality 
may be indicative of bona fides. It there- 
fore appears to me that the provisions of 
Article 53 (1) (b) of the Decree and those 
of 31 (1) (b) of “the Act” are not sub- 
stantially different. 


5. I do not therefore find any 
substance in this Review Application. The 
application is dismissed with costs. 

Application dismissed. 
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A Devalaia de Shri Deus Sideswor and 
its affiliate Temples of Surla, Applicant v. 
Bablo Dadu Gadi and others, Respondents. 

Civil Revn. Appin. No. 76 of 1975, 
D/- 28-4-1976. 

(A) Limitation Act (1963), Section 14 
(2) — Delay in filing an application — Ex- 
clusion of time spent in prosecuting pre- 
vious revision application — Relief pray- 
ed for in the previous application diffe- 
rent from the one claimed in the instant 
application — Applicant was not entitled 
for exclusion of time under the provisions 
of Section 14 (2). (Para 3) 


(B) Limitation Act (1963), Section 14 
(2) — Delay in filing an application — 
Previous revision application filed by the 
petitioner was heard and was disposed of 
on merits — Petitioner was not entitled to 
the exclusion of time spent in the previous 
revision application — Under the provi- 
sions of Section 14 (2) the Court must be 
unable to entertain certain proceedings, if 
the time spent in that proceeding is to 
be excluded under the Section. (Para 3) 


(C) Limitation Act (1963), Section 14 
(2) — Mistake of law — Condonation of 
delay — Condonation can be granted only 
if mistake of law on account of which 
condonation is prayed is covered by Sec- 
tion 14 (2) — Petitioners’ case not covered 
under Section 14 (2) — Mistake of law is 
no excuse and such mistake dees not en- 
title any one to condonation of delay in 
filing revision application. (Fara 5) 
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Deus Sideswor Devalaia v. Bablo D. 


P. Mulgaonkar, for Applicant; M, S. 
Usgaonkar, for Respondents Nos. 1 to 10. 


ORDER :-- This is an application for 
the revision of the Order dated March 
18th, 1975 of the Senior Civil Judge, 
Bicholim whereby the learned Senior Civil 
Judge restored the possession of the suit 
land to the defendants. 


2. The petitioner filed proceedings 
under Article 400 of Portuguese Civil 
Procedure Code in the Court of the Senior 
Civil Judge, Bicholim against the respon- 
dents for obtaining provisional restitution 
of possession of the suit land of which, 
according to the applicants they have 
been forcibly dispossessed by the defen- 
dants. The provisional restitution of pos- 
session of the suit land was granted. 
Thereafter as per the requirements of 
law the petitioner filed a regular suit for 
possession under Article 1032 of the 
Portuguese Civil Procedure Code. By the 
judgment dated February i2th, 1975 of 
the Senior Civil Judge, Bicholim the suit 
was dismissed and the defendants were de- 
clared to be the owners in possession of 
the suit land for over 30 years. Aggrieved 
by the judgment and order of the trial 
Court dated February 12, 1975 the peti- 
tioner preferred an appeal to this Court 
which, according to the Portuguese Civil 
Procedure Code was filed in the trial 
Court, Whilst filing the appeal the ap- 
plicant prayed that the appeal be admit- 
ted with suspensive effect, pending the 
hearing and disposal of the appeal. The 
trial Court, however, by its order dated 
February 26th, 1975 admitted the appeal 
as ‘Apelacao’ having merely devolutive 
effect, i. e„ without suspensive effect. The 
applicant came in revision before this 
Court against the order of March 18th, 
1975. As the trial Court admitted the ap- 
peal merely with devolutive effect the 
respondents made an application to the 
trial Court and prayed that the temporary 
restoration of possession given to the ap- 
plicant be vacated and the possession of 
the suit land be given to the respondents. 
This application of the respondents was 
granted by the trial Court by its order 
dated March 18th, 1975 which is now the 
subject-matter of this revision application. 
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3. The respondents raised a preli- 
minary objection regarding limitation. 
Admittedly the revision application was 
filed one month and seven days after the 
limitation period was over. It is con- 
tended by Shri Mulgaonkar learned advo- 
cate for the applicant that the applicant 
was entitled under Section 14 (2) of the 
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Limitation Act, 1963, to the exclusion of 
time during which he pursued in this 
Court the previous revision application 
challenging the orders of the trial Court 
dated February 26th, 1975 and March 18th, 
1975. Shri Mulgaonkar argues that the 
previous application was filed in good 
faith by the present applicant against the 
present respondents for the same relief. 
The application appears to have been filed 
in good faith and there can be no dispute 
that the parties are the same. But the 
question however, arises as to whether 
the relief prayed for in the previous ap- 
plication is the same as in the one pray- 
ed for in the present application. There 
the applicant challenged two entirely dif- 
ferent orders. Shri Mulgaonkar states that 
though the order of the 26th February, 
1975 was different from the order of the 
18th March, 1975, which is impugned in 
this revision application, both the orders 
had the same object. I am unable to 
agree with Shri Mulgaonkar. By the 
order dated February 26th, 1975 an ap- 
peal was admitted with de~ “utive effect 
whereas by the order of March 18th, 1975 
the possession of the suit land was restored 
to the respondents. By the order of 
February 26, 1975 the trial Court declined 
to stay the execution c° the order appeal- 
ed against whereas by the order of March 
18th, 1975 the trial Court went one step 
further and restored the suit land which 
had been given in possession of the appli- 
cant, to the possession of the respondents. 
It cannot, therefore, be said that the two 
civil revision applications were filed forj 
obtaining the ‘same relief. Under S. 14 (2) 
of the Limitation Act the Court must be 
unable to entertain a certain „roceeding, 
if the time spent in that proceeding is to 
be excluded under the section. In the pre- 
sent case this Court was not unabled to 
entertain the previous revision application. 
Quite on the contrary this Court did hear 
the revision application and disposed it of 
on merits. 


4. Section 14 (2) is therefore not 
attracted and the applicant is not entitled 
to the exclusion of time spent by him 
with the previous revision application, 

5. The next question raised by 
Shri Mulgaonkar is that the delay, if any, 
must be condoned and that though he had 
not made an application for condonation 
of delay, an application could be deemed 
to have been made or could have been 
permitted to be made across the Bar. Shri 
Mulgaonkar’s case is that if it is held that 
the requirements of Section 14 (2) of the 
Limitation Act have not been satisfied by 
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the applicant and he is not entitled to the 
exclusion of time under that section, the 
applicant would all the same be entitled 
to condonation of delay as he was prose- 
cuting similar proceedings in good faith. 
Now, a mistake of law is no excuse. Such 
mistake does not entitle anyone to con- 
donation of delay. Cases covered by Sec- 
tion 14 (2) are an exception to this rule. 
If a person under a mistake of law in- 
stitutes proceedings in a Court which is 
unable to entertain the proceedings for 
want of jurisdiction or such other like 
cause, he is entitled to the exclusion of 
time if the proceeding is an application or 
a suit and to condonation of delay if the 
proceeding is an appeal. The present pro- 
ceeding is an application. T have already 
stated why the applicant was not en- 
titled to the exclusion of time. Even if 
we assume that condonation of delay is 
ite be grante. not only in case the pro- 
ceeding is an appeal but an application, it 
stands to reason that condonation can be 
granted only if the mistake of law on ac- 
count of which condonation is prayed for 
is covered by Section 14 (2) of the Limita- 
tion Act. No other reason is given why 
delay should be condoned. Therefore 
condonation of delay in the present case 
is not possible. This application for revi- 
sion is barred by limitation. 
6. The application is dismissed. 
Application dismissed. 


4 Goa 








AIR 1977 GOA, DAMAN & DIU 4. 
TITO MENEZES, J. C. 


Gonsalo De Filomena Luis, ete., Ap~ 
plicants v. Inacio Piedade Hildeberte 
Fernandes and others, ete., Respondents. 

Civil Revn. Applns. Nos. 2 and 26 of 
1972, D/- 26-4-1976. 

(A) Civil P. C. (1908), O. I, R. 10 — 
Necessary and proper party — Addition of 
— Principles, 

The principles governing the power 
of the Court under Order 1, Rule 10, Civil 
P. C. are that as a rule the Court should 
not add a person as a defendant in a suit 
when the plaintiff is opposed to such ad- 
dition, The reason is that the plaintiff is 
the "dominus litis”. He cannot be com- 
pelled to fight against a person against 
whom he does not wish to fight and 
against whom he does not claim any re- 
lief. The word “may” in sub-rule (2) im- 
ports a discretion, In exercising that dis- 
cretion, the Courts will invariably take 
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.G. D. F. Luis v. I. P. H. Fernandes (Menezes J. C.) 


A.LR. 


into account the wishes of the plaintiff 
before adding a third person as a defen- 
dant to his suit. AIR 1968 Mad 287 and 
AIR 1969 Punj & Har 57 and (1892) 1 Ch 


487, Followed. . (Para 3) 
Cases Referred: Chronological Paras 
AIR 1969 Punj & Har 57 = 70 Pun LR 451 
3 
AIR 1968 Mad 287 = (1968) 1 Mad LJ 15 
3 


AIR 1958 Andh Pra 195 = 
_ 844 

(1892) 1 Ch 487 = 61 LJ Ch 319 3 
C. R. A. No. 2 of 1972:— 

S. K. Sonak, for Applicant; B. Reis 
(for No. 1) and J. Carvalho (for No. 2), 
for Respondents. 

C. R. A. No. 26 of 1972 :— 


J. Carvalho, for Applicants; B. Reis 
(for No. 1) and A. V. Vaze (for Nos. 3 
and 4), for Respondents; Respondent No. 2 
In person. 


ORDER :— These two Civil Revision 
Applications arise from two similar orders 
passed on two separate applications made 
by the applicants for joining Gonsalo de 
Filomeno Luis (hereinafter called “the 
Intervenor”’) as a party defendant to the 
suit filed by the Respondent No. 1 against 
the respondents Nos. 2 and 3 in Civil 
Revision Application No. 2/72 and the 
two applicants in Civil Revision Applica- 
tion No. 26/72. The two Revision Appli- 
cations shall therefore be disposed of by 
this common judgment. 


1957 Andh LT 
3 


2. The plaintiff Inacio Piedade H. 
Fernandes filed a suit against the defen- 
dants Jose Mascarenhas and Maria Leonila 
Gomes, wife of Jose Mascarenhas, for ob- 
taining the specific performance of an 
agreement, whereby the defendants had 
apreed to sell to the plaintiff a plot of 
land known as “Dongorim”. Briefly 
stated, the facts according to the Peti- 
tioners are as follows:— “the Intervenor” 
is a real estate agent; the defendant No. 1 
agree to sell to “the Intervenor” the suit 
land at the rate of Rs. 2/- per square 
metre; the agreement was reduced to writ- 
ing on January 2, 1971; on the same day 
“the Intervenor” paid Rs. 2,000/~ as ear- 
nest money to the defendants and ‘the 
Intervenor’ was put in possession of the 
suit land so as to enable him to survey 
and make any other arrangements for the 
purpose of re-sale; “the Intervenor” 
surveyed the suit land, divided it into 
plots and advertised its sale in the edi- 
tions of the newspaper “Uzvad” of 13th 
and 15th January, 1971; Antonieta An- 


1977 


drade of Majorda agreed to purchase a 
plot of the suit land admeasuring 4000 
square meters at the rate of Rs. 2.50 per 
square metre by an agreement dated 
January 20, 1971 and paid Rs. 2,000/- to 
“the Intervenor” as earnest money; Anto- 
nieta was put in actual possession of the 
plot agreed to be sold to her; on January 
22, 1971, “the Intervenor” agreed to sell 
another plot to Surya Govemkar at the 
rate of Rs. 2.50 per square metre and re- 
ceived Rs. 2,500/- as earnest money; it 
was agreed that the final deeds should be 
executed on August 20, 1971 and August 
22, 1971 respectively after the balance due 
“was paid, “the Intervenor” was to receive 
a profit of Rs. 4,500/- in the said transac- 
tion; the defendants were bound by the 
agreement dated 7th January, 1971 to sell 
the suit land to "the Intervenor”; in the 
meantime the father of the plaintiff came 
with a letter from the defendant No. 1, 
wherein the defendant No. 1 requested 
“the Intervenor” to help the plaintiffs 
father to purchase the suit land; the plain- 
tiffs father expressed his willingness to 
buy the entire suit land at the rate of 
Rs. 2.50 per square metre; “the Inter- 
venor” told him that in view of the previ- 
ous agreement, he was unable to do any- 
thing, however after negotiations between 
all the parties concerned, it was decided 
that the suit land should be sold to the 
father of the plaintiff, on the plaintiffs 
father agreeing to pay to “the Intervenor” 
the sum of Rs. 4,500/- by way of compen- 
sation and to pay a further sum of Rupees 
1,500/- to each of the sub-purchasers, 
apart from Rs. 18,000/- to be paid to the 
defendants; the sale deed was to be ex- 
ecuted on April 30. 1971 “in the name of 
the plaintiff’. Various other clauses 
which are not relevant to this inquiry, are 
mentioned to have been stipulated in the 
Agreement which is alleged to have been 
entered .between “the Intervenor’ and 
the father of the: plaintiff. 


3. The question for my determina- 
tion is, whether “the Intervenor” was a 
proper or necessary party to the present 
suit. The law on the subject can be 
formulated from the decisions in Firm of 
Mahadeva Rice and Oil Mills v. Chenni- 
malai Goundar, AIR 1968 Mad 287, Banarsi 
Dass Durga Prashad v. Panna Lal Ram 
Richhpal Oswal, AIR 1969 Punj & Har 57, 
(1892) 1 Ch 487, Foll. & AIR 1958 Andh Pra 
195, Ref. (sic), The principles governing 
the powers of the Court under O. ji, R. 10 


of C. P. C. are: “As a rule the Court 


should not add a person as a defendant in- 


G. D. F. Luis v. I P. H. Fernandes (Menezes J. C.) 
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a suit when the plaintiff is opposed to 
such addition. The reason is that the 
plaintiff is the “dominus litis”. He can- 
not be compelled to fight against a per- 
son against whom he does not wish to 
fight and against whom he does not claim 
any relief. The word ‘may’ in sub- 
rule (2) imports a discretion. In exer- 
cising that discretion, the Courts will 
invariably take into account the wishes of 
the plaintiff before adding a third person 
as a defendant to his suit. Under sub- 
para. (2) of Order 1, Rule 10, a person 
may be added as a party to a suit in two 
cases only, i.e, when he ought to have 
been joined and is not so joined, i.e. when 
he is a necessary party, or, when without 
his presence the questions in the suit can- 
not be completely decided. There is no 
jurisdiction to add a party in any other 
case merely because that would save a 
third person the expense and botheration 
of a separate suit for seeking adjudication 
of a collateral matter, which was not 
directly and substantively in issue in the 
suit into which he seeks intrusion. A 
person may not be added as a defendant 
merely because he would be incidentally 
affected by the judgment. The following 
tests may be formulated usefully as a 
guidance in the case of adding ‘of parties, 
under Order 1, Rule 10, Civil P. C.: -(1) If, 
for the adjudication of the “real contro- 
versy” between the parties on record, the 
presence of a third party is necessary, 
then he can be impleaded; (2) It is im- 
perative to note that by such impleading 
of the proposed party, .all controversies 
arising in the suit and all issues arising 
thereunder may be finally determined and 
set at rest, thereby avoiding multiplic'ty 
of suits over a subject-matter which could 
still have been decided in the pending 
suit itself; (3) The proposed party must 
have a defined, subsisting, direct and sub- 
stantive interest in the litigation . which 
interest is either legal or equitable and 
which right is cognisable-in law; (4) Meti- 
culous care should be taken to avoid the 
adding of a party when the addition is 
intended merely as a ruse to ventilate 
certain other grievances of one or the 
other of the parties on record which is 
neither necessary or expedient to be con- 
sidered by the Court in the pending 
litigation; and (5) It should always be 
remembered that considerable prejudice 
would be caused to the opposite party 
when irrelevant matters are allowed to 
be considered by Courts by adding a new 
party whose interest has no nexus to the 
subject-matter of the suit.” 


6 Goa. [Prs, 1-2] 


4, It is nowhere stated either in 
the application of “the Intervenor” or in 
that of the defendants that the plaintiff 
had entered into an agreement with “the 
Intervenor’ in respect of the suit land. 
The agreement which is alleged to have 
been entered into between the plaintiff, 
“the Intervenor” and the defendants, if at 
all such an agreement is proved to have 
been entered into, gives rise to a cause of 
action totally different from the cause of 
action on which the present suit is based 
and which arises from the breach of a 
contract of sale entered into between the 
plaintiff and the defendants. The addition 
of “the Intervenor” as a party to the suit 
is not necessary for a final adjudication of 
the real issues involved in the suit. From 
the facts of the present case a vague 
suspicion is bound to arise that the defen- 
dants by the application which was dis- 
missed by the impugned order are either 
trying to avoid their liability or to delay 
answering for it. The question as to 
whether the plaintiff's father had a right 
to purchase the suit land is irrelevant to 
the present suit. Prejudice was bound to 
be caused to the plaintiff by introduction 
of such irrelevant matter. I therefore 
entirely agree with the learned trial Judge 
that it was not necessary for the determi- 
nation of the real matter in dispute to 
order that “the Intervenor’ be added as 
a party defendant in this case. 


5. In the circumstances, the two 
Civil Revision Applications are. dismissed 
with costs. 

Revision dismissed. 


AIR 1977 GOA, DAMAN & DIU 6 
TITO MENEZES, J. C. 


Shambhu Surya Naik, Petitioner v. 
Joaquim Santana Noronha, Respondent. 

Civil Revn. Appln. No. 24 of 1976, D/- 
12-4-1976. A 

(A) Goa, Daman and Diu Judicial 
Commissioners Court (Presentation of 
Appeals and Application) Rules (1969), 
Rule 15 — Rule is mandatory — Certified 
copy of judgment and order sought to be 
revised should be placed on record — Rule 
is however made by Court and not by an 
Act and purpose of Rules is to help Courts 
come to correct finding — Conversion of 
writ petition into Civil Revision Applica- 
tion — Original orders challenged already 
before the Court along with record — 
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S: S. Naik v. J. S. Noronha (Menezes J. C.) 


A.I. R- 


Strict compliance with Rule 15 waived. 
(Paras 1 and 2) 

Cases Referred: Chronological Paras 

AIR 1941 Nag 308 = 1941 Nag LJ 519 3 


U. Kolwalkar, for Petitioner; F. 
D’Mello, for Respondent. 


ORDER :— This application was ini- 
tially filed as a Special Civil Application. 
The respondent raised an objection to its 
maintainability on the ground that all 
remedies have not been exhausted. He 
states that a Revision Application lies 
against the orders which were sought to 
be quashed in the Writ Petition and that 
therefore the petition should not be enter- 
tained. He also contends that other re- 
medies were available to the petitioner 
which the petitioner had not tried to 
exhaust. To obviate the objections raised 
by the respondent to the Writ Petition, 
the petitioner prayed that the Special 
Civil Application be converted into a Civil 
Revision Application. The respondent 
then reserved his right to challenge the 
maintainability of the Civil Revision Ap- 
plication and to raise various preliminary 
objections on it. Accordingly, the Special 
Civil Application was converted into a. 
Civil Revision Application subject to the 
various objections that might be raised 
against him by the respondent. Among 
the objections raised by Shri D’Mello, 
learned advocate ‘for the respondent, the 
first one is that a Civil Revision Applica- 
tion must, as required by Rule 15 of the 
Goa, Daman and Diu Judicial Commis- 
sioner’s Court (Presentation of Appeals 
and Applications) Rules, 1969, be accom- 
panied by a certified copy of the judg- 
ment and order complained of. It is 
pointed out by Shri D’Mello, learned ad- 
vocate for the respondent that the Revi- 
sion Petitioner had complied with the 
provisions of Rule 15 of the said Rules. I 
entirely agree with him. The rule is 
mandatory and a certified copy of the 
judgment and order had to be placed on 
record. 

2. It is contended by Shri Kolwal- 
kar, learned advocate for the petitioner 
that the file of the lower Court is already 
before me and that therefore, there would 
be substantial compliance with Rule 15, 
or at any rate there would be no prejudice 
caused to anyone. Shri Kolwalkar argues 
that in the circumstances of this case, the 
application should not be dismissed on ac- 
count of a minor technicality. I accept 
the argument of Shri Kolwalkar. There 
is on record a copy of the judgment and 
order of the Collector as well as a copy 
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of the judgment and order of the Mamlat- 
dar, both of which have been challenged 
for want of jurisdiction. The originals of 
these two orders are also before me in 
the records and proceedings of these two 
Courts which were called by this Court. 
The requirement that a certified copy of 
the judgment and order is to accompany 
the Revision Application is made by a 
rule. of this Court and not by an Act. 
Rules are made to help the Courts to 
come to a correct finding. They should 
not be allowed to hamper dispensation of 
justice. In the circumstances of this 
particular case, I cannot allow the strict 
compliance of Rule 15 to prevent me from 
giving redress to the wrong done to the 
petitioner. 





3. The next preliminary objection 
is that on the day on which the Special 
Civil Application was converted into a 
Revision Application, the filing of the Re- 
vision Application would not be’ possible 
because it would be barred by the statute 
of limitation, more than 90 days having 
passed over the passing of the order which 
is impugned by the Revision Application. 
According to Shri D’Mello this proceeding 
is deemed to have been filed on the day 
on which it was treated as an appeal over 
three months after the passing of the 
order which is impugned in this Civil Re- 
vision Application. In Anandrao Baliram 
v. Parvatibai, AIR 1941 Nag 308 the pro- 
ceeding was originally filed as an appeal. 
It was within time as an Appeal. Grille, J. 
decided that the matter should be dealt 
with as a Revision and it appears that ac- 
cordingly the proceeding was treated as 
a Revision Application. It also appears 
from the decision that an objection was 
raised, like the one raised in the present 
case on the ground that the Revision Ap- 
plication was barred by limitation. The 
report of the judgment of the Nagpur 
High Court in Anandrao Baliram’s case 
delivered by Vivian Bose J., does not 
state that his Lordship specifically held 
that the period of limitation should be 
counted not till the date on which the 
Appeal was filed but till the date on 
which the Appeal was treated as a Revi- 
sion Application. The learned Judge then 
proceeded to decide whether the delay 
should be condoned. He held that the 
reasons assigned for the delay being the 
doubt which the conflicting decisions have 
raised as to whether ‘an appeal or a Revi- 
sion Application lay, the reason should be 
accepted as sufficient cause for the condo- 
nation of the delay. Apart from the fact 
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that no clear finding is given regarding 
the counting of the period of limitation, 
the ratio decidendi for holding that the 


period of limitation should be counted upto 
the date on which the original proceed- 
ings was treated as a Revision Application 
and not upto the date on which the initial 
proceeding was filed as an Appeal, is not 
given in the judgment as reported in AIR 
1941 Nag 808. Indeed it is not clear from 
AIR 1941 Nag 308 what was the fact that 
necessitated condonation of delay. In any 
event, I would with great respect to the 
learned Judge differ from his opinion if 
at all it could be said that he has in that 
decision in clear terms laid down that the 
period of limitation should be counted 
‘upto the date on which the Appeal was 
treated as a Revision Application and not 
upto the date on which the Appeal was 
filed. It seems to me that the case is one 
of a mere treatment to be given to a memo 
of Appeal and not a case of conversion in 
substance of one proceeding into another. 
What is relevant for our purpose is to find 
out whether the memo which was ori- 
ginally filed as one of Appeal contains the 
material which a Revision Application 
must contain. If a certain proceeding 
holds good as a Revision proceeding but 
was filed as an Appeal, the treating of the 
appeal as a Revision Application would 
only affect the form and not the sub- 
stance. The period of limitation is qua a 
certain proceeding. The title of the pro- 
ceeding is of no relevance if it could be 
shown that in substance the proceeding 
could be considered as a proceeding diffe- 
rent from the designation it bears, If an 
Appeal is treated as a Revision Applica- 
tion, the treatment relates back to the 
date on which the appeal is filed. This 
principle would not, however, apply to 
cases in which one proceeding is sub- 
stantially converted into another by am- 
endment or otherwise. In such cases the 
question will not be merely of a change 
of form but of substance; there would be 
a conversion made and not merely a 
treatment given. A proceeding which is 
converted into another must be deemed 
to be a new proceeding filed on the day 


-on which the conversion takes place. I 


therefore hold, that for the purpose of 
limitation this proceeding in revision shall 
be deemed to have been filed on the date 
on which the proceéding was filed as a 
Miscellaneous Civil Appeal and not on the 
date on which the Miscellaneous Civil 
Appeal was treated as a Civil Revision 
Application. a ~ 
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4. The remaining objections are 
technicalities of minor importance which 
do not merit consideration. 


5. I shall now proceed to decide 
the case on merits. 


6. The petitioner is the tenant of a 
paddy field known as “Kunguem” or 
“Sukhadpe”. Adjoining the field, of the 
petitioner, is the field cultivated by the 
respondent. There is a water canal run- 
ning from north to south between two 
paddy fields. The canal runs between 
two ditches, the western ditch which is 
every year built and maintained by the 
petitioner and the eastern ditch which ac- 
cording to the petitioner has to be built 
and maintained by the defendant. The 
case of the petitioner is that he built the 
western ridge in December, 1972 as usual, 
but the respondent instead of building as 
usual, his ridge parallel to the ridge built 
by the petitioner from north to south, 
built various ridges from east to west, 
preventing the water from the canal 
reaching the field of the petitioner. The 
Petitioner therefore made an application 
to the Mamlatdar to order the respondent 
to build and maintain the eastern ridge. 
The Mamlatdar found on facts that the 
petitioner had not proved his case and 
-dismissed his application. However, after 
dismissing the application of the peti- 
tioner, the Mamlatdar also ordered the 
petitioner to re-construct the ridge of the 
water canal on the side of his field, i.e. 
the said western ridge. Aggrieved by that 
order, the petitioner went in Revision to 
the Collector who dismissed his Revision 
Application. He now comes before me in 
Revision. . 


1. The arguments advanced by 
Shri D’Mello in support of the order of 
the Mamlatdar though ingenious carry no 
weight. The main contention is that the 
respondent had also filed an application 
praying that the petitioner be directed to 
reconstruct .the ridge. Assuming that 
such an. application was filed, even then 
I find that the petitioner was not given 
any information about it. Besides, nei- 
ther the learned Mamlatdar nor the 
learned Collector have considered the ap- 
plication on merits. It can safely be said 
that the application was not heard nor 
adjudicated upon. In the circumstances 
the Mamlatdar had no jurisdiction to pass 
the portion of his order dated October 31, 
1973 which is impugned before me. I 
therefore allow this Civil Revision Appli- 
cation, set aside the order of the Mamlat- 
dar dated October 31, 1973 and remand 


Paixao Fernandes v. Amelia de Souza 


A.I. R. 


the case to him for disposing it of accord- 
ing to law in the light of the observa- 
tions made by me in this judgment. He 
may if he deems fit consider the applica- 
tion of the respondent and dispose it of 
on merits. 


Revision application allowed. 


AIR 1977 GOA, DAMAN & DIU 8 
TITO MENEZES, J. C. 


Paixao Fernandes and another, Appli- 
cants v. Amelia de Souza and another, 
Respondents. 


_ Civil Revn. Appln. No. 116 of 1975, 
D/- 30-3-1976. 


(A) Limitation Act (1963), Section 5, 
Articles 116 and 131 — Appeal against 
order converted into Revision — Limita- 
tion .— Revision deemed to be filed on the 
date appeal was filed. (Civil P. C, (1908), 
Order 43, Rule 1 and Section 115). - 


Where an appeal against order is 
treated as Revision the case is one of a 
mere treatment to be given to a memo of 
Appeal and not a case of conversion in 
substance of one proceeding into another. 
What is relevant is to find out whether 
the memo which was originally filed as 
one of Appeal contains the material which 
a Revision Application must contain. If 
an Appeal is treated as a Revision Appli- 
cation, the treatment relates back to the 
date on which the appeal is filed. This 
principle would not, however, apply to 
cases in which one proceeding is sub- 
stantially converted into another by am- 
endment or otherwise. In such cases the 
question will not be merely of a change 
of form but of substance; there would be 
a conversion made and not merely a 
treatment given. Consequently for the 
purpose of limitation the proceeding in 
revision shall be deemed to have been 
filed on the date on which the proceeding 
was filed as a Miscellaneous Civil Appeal 
and not on the date on which the Mis- 
cellaneous Civil Appeal was treated as a 
Civil Revision Application. AIR 1941 Nag 
308, Dist. (Para 1) 


(B) Suits Valuation Act (1887), Sec- 
tion 11 — Words “prejudicially affected 
the disposal of the suit or appeal on 
merits” —- Prejudice contemplated is dif- 
ferent from the fact of the appeal having 
been heard in a forum which would not 
have been comnetent to hear it on a cor- 
rect valuation of the suit. AIR 1954 SC 
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340, AIR 1949 Pat 278 (FB) and AIR 1924 
Mad 6 (FB), Foll; AIR 1973 Punj & Mar 
58, AIR 1927 Mad 201; AIR 1940 Oudh 164; 
AIR 1949 Pat 278 (FB) and AIR 1950 Pat 


359, Rel. on. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1973 Punj & Har 58 = 74 Pun LR 359 

8 
AIR 1954 SC 340 = 1955 SCR 117 8 
AIR 1950 Pat 359 8 


AIR’ 1949 Pat 278 = ILR 27 Pat 1091 (FB) 
8 

AIR 1941 Nag 308 = 1941 Nag LJ 519 1 
AIR 1940 Oudh 164 = 1940 OWN 462 8 
AIR 1927 Mad 201 = 98 Ind Cas 446 8 
AIR 1924 Mad 6 = ILR 46 Mad 631 (FB) 
8 


Ataide Lobo, for Applicants; V. M. S. 
Neurencar, for Respondents. 


ORDER :— This proceeding was ini- 
tially filed as Miscellaneous Civil Appeal 
under Order 43, Rule 1 (4) of ‘the C. P. C. 
and was later on, on the application of 
the applicant, treated as a Civil Revision 
Application. A preliminary objection is 
raised by Shri Neurencar that the Civil 
Revision Application is barred by limita- 
tion. According to him this proceeding is 
deemed to have been filed on the day on 
which it was treated as an appeal over 
three months after the passing of the 
order which is impugned in this Civil 
Revision Application, Shri Neurencar re- 
lies on Anandrao Baliram v. Parvatibai, 
AIR 1941 Nag 308. In that case the pro- 
ceeding was originally filed as an Appeal. 
It was within time as an Appeal. Grille J. 
decided that the matter should be dealt 
with as a Revision and it appears that ac- 
cordingly the proceeding was treated as a 
Revision Application. It also appears 
from the decision that an objection was 
raised, like the one raised in the present 
case. on the ground that the Revision Ap- 
plication. was barred by limitation. The 
report of the Judgment of the Nagpur 
High Court in Anandrao Baliram’s case 
delivered by Vivian Bose, J., does not 
state that his Lordship specifically held 
that the period of limitation should be 
counted not till the date on which the 
Appeal was filed but till the date on which 
the Appeal was treated as a Revision Ap- 
plication. The learned Judge then pro- 
ceeded to decide whether the delay should 
be condoned. He held that the reasons 
assigned for the delay being the doubt 
which the conflicting decisions have raised 
as to whether an appeal or a „Revision 
Arplication lay, the reason should be ac- 
cepied as sufficient cause for the condo- 
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nation of the delay. Apart from the fact 
that no clear finding is given regarding 
the counting of the period of limitation, 
the ratio decidendi for holding that the 
period of limitation should be counted 
upto the date on which the original pro- 
ceedings was treated as a Revision Appli- 
cation and not upto the date on which the 
initial. proceeding was filed as an Appeal, 


is not given in the judgment as reported - 


in AIR 1941 Nag 308, Indeed it is not 
clear from AIR 1941 Nag 308 what was 
the fact that necessitated condonation of 
delay. In any event, I would, with great 
respect to the learned Judge, differ from 
his opinion if at all it could be said that 
he has in that decision in clear terms laid 
down that the period of limitation should 
be counted upto the date on which the 
Appeal was treated as a Revision Appli- 
cation and not upto the date on which the 
Appeal was filed. It seems to me that the 
case is one of a mere treatment to be 
given to a memo of Appeal and not a case 
of conversion in substance of one proceed- 
ing into another. What is relevant for 
our purpose is to find out whether the 
memo which was originally filed as one 
of Appeal contains the material which a 
Revision Application must contain. If a 
certain proceeding holds good as a Revi- 
sion proceeding but was filed as an ap- 
peal, the treating of the Appeal as a Revi- 
sion Application would only affect the 
form and not the substance. The period 
of limitation is qua a certain proceeding. 
The title of the proceeding is of no re- 
levance if it could be shown that in sub- 
stance the proceeding could be considered 
as a proceeding different from the desg- 
nation it bears. If an Appeal is treated 
as a Revision Application, the treatment 
relates back to the date on which the ap- 
peal is filed. This principle would not, 
however, apply to cases in which one pro- 
ceeding is substantially converted into an- 
other by amendment or otherwise. In 
such cases the question will not be merely 
of a change of form but of substance; 
there would be a conversion made and not 
merely a treatment given. A proceeding 
which is converted into another must be 
deemed to be a new proceeding filed on 
the day on which the conversion takes 
place. I therefore hold that for the pur- 
pose of limitation this proceeding in revi- 
sion shall be deemed to have been filed 
on the date on which the proceeding was 
filed as a Miscellaneous Civil Appeal and 
not on the date on which the Miscellane- 
ous Civil Appeal was treated as a Civil 
Revision Application, 
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2. It is argued by Shri Neurencar 
that when an Appeal is converted into a 
Revision the utmost that can be said in 
favour of the appellant/applicant is that 
he is entitled under Section 14 of the 
Limitation Act, 1963 to the exclusion of 
the time during which he prosecuted the 
appeal if he had prosecuted it in good 
faith. It is contended that good faith 
must be averred by an affidavit, and that 
this was not done in the present case. As 
pointed out by Dr. Lobo, good faith in the 
present case is evident from various facts 
on record and an affidavit, for that pur- 
pose would not be necessary. Therefore 
even if, as argued by Shri Neurencar, 
this is a case for exclusion of time, such 
exclusion has to be made in the instant 
case, 


3. Even if I assume for arguments 
sake that the appeal is barred by limita- 
tion, I would condone the delay as it is 
evident that the applicant/plaintiff filed 
the appeal because he was not sure whe- 
ther an Appeal or a Revision lay. Such 
doubt is sufficient cause for condonation 
of delay under Section 5 of the Limitation 
Act. 


4. I shall now proceed to decide 
the case on merits. The relevant facts of 


the case are that the plaintiff filed a suit” 


against the defendants for recovery of 
possession of dwelling house and of mesne 
profits amounting to Rs. 2625/-. The suit 
property was valued at Rs. 500/-; the 
combined value on both the prayers was 
given as Rs. 3125/-; the suit was resisted 
inter alia on the ground that the suit was 
undervalued for the purpose of court-fee 
and also for the purpose of jurisdiction; 
the value of the suit land was according 
to the defendants, Rs. 50,000/-; the suit 
was filed before a Senior Civil Judge and 
was thereafter made over to the Junior 
Civil Judge who tried it. The Judge held 
that the suit was properly valued. 


5. The trial Court tried the suit 
and decreed it in full. In appeal the learn- 
ed District Judge set out two issues for 
his determination, These issues were, one 
regarding valuation and the other regard- 
ing limitation. He decided only the first 
issue in favour of the defendants and re- 
manded the case to the Junior Civil Judge, 
Mapusa for trial. The issue regarding 
limitation was not decided by the learned 
District Judge. The learned District Judge 
held that the suit was undervalued and 
that the undervaluation had prejudicially 
affected the disposal of the suit on merits 
within the meaning of Section 7 (b) of the 
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Suits Valuation Act, 1887, because if the 
suit had been properly valued an appeal 
from the decree of the trial Court would 
lie to the Judicial. Commissioner's Court 
and not to the District Court. The two 
questions for my determination are (1) 
whether the suit was undervalued; and (2) 
whether the disposal of the suit could be 
said to have been prejudicially affected on 
merits, because on account of the under- 
valuation, the appellate forum was changed 
from the Judicial Commissioner’s Court 
to the District Court. 


6. I am unable to accept the con- 
tention of Dr. Lobo that the finding of the 
learned District Judge on the question of 
valuation is, on the basis of the evidence 
on record, such that a reasonable man 
would not arrive at. In his plaint the 
plaintiff has stated that the defendant 
No. 1 has leased two compartments of a 
house which forms part of the suit land 
for Rs. 50/- per month; that the garage 
and other parts of the house were also 
leased out and various amounts were be- 
ing collected by the respondent No. 1 by 
way of rent and that various amounts 
were collected by the defendant No. 1 
from these other parts and the garage. 
The fact that the value of the suit for 
the purpose of court-fee and jurisdiction 
was Rs. 3,525 was challenged by the de- 
fendants in their written statement. They 
have stated in their written statement 
that the value of the suit land was Rupees 
50,000/~ and prayed that the suit be stay- 
ed until the proper court-fee is paid. In 
spite of this challenge, the plaintiff No. 1 
did not state in the course of his deposi- 
tion what was the value of the suit land. 
As against this we have the evidence of 
the defendant No. 1 who has stated that 
the house was worth Rs. 50,000/- in 1955 
and that the value of the suit house at 
the time of the deposition, i.e, in the 
year 1971 was Rs. 75,000/-. Rosario de 
Souza the second witness for the defen- 
dants has stated that the present value of 
the suit house was round about Rupees 
50,000/- to Rs. 70.000/-; that in the year 
1965 the value of the suit house was about 
Rs. 30,000/- to Rs. 40,000/-. Purshottam 
Kamat, the fifth witness for the defen- 
dants has stated that the house in the 
years 1950 to 1955 was worth about 
Rs 30.000/- or Rs. 35.000/- to Rs, 40,000/-; 
at the time of the deposition in 1971 the 
house was worth Rs. 60,000/~ to Rupees 
70.000/-. Dr. Lobo argues that this wit- 
ness has said that he had no experience 
in the matter of purchasing and selling 
houses, but experience is not a fact that 
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can Yender the evidence of this witness on 
the question of the value of the house, 
irrelevant. The witness might without 
having experience state from his direct 
knowledge of things what was the value 
of the house. The learned District Judge 
has accepted this evidence and I am un- 


able to reverse his finding. The suit was: 


therefore under-valued. In view of my 
discussion, the suit must be valued at the 
amount at which the learned District 
Judge has valued it. 


7. On the second question, namely, 
whether the disposal of the suit was pre- 
judicially affected on merits we have a 
number of authorities of the Supreme 
Court and of various High Courts in India 
which answer that question in the nega- 
tive, 


8. In Kelu Achan v. Parvathi 
Nethiyar, ILR 46 Mad 631= (AIR 1924 Mad 
6) (FB) it was held by a Full Bench of the 
Madras High Court that the mere fact 
that the party was deprived of the right 
of appeal on facts before the High Court 
cannot be held to prejudicially affect the 
disposal of. the suit on its merits which 
the terms of Section 11 of the Suits 
Valuation Act which corresponds to Sece 
tion 7 of the Goa, Daman and Diu Suits 
Valuation Act. That decision was follow- 
ed in Narsimham v. Subramaniam, AIR 
1927 Mad 201 and also in Kanhaiya Lal v. 
Hamid Ali, AIR 1940 Oudh 164 where it 
was held that the mere fact that an ap- 
peal had to be brought in a Subordinate 
Court instead of the High Court .cannot 
be held to have prejudicially affected the 
disposal of the appeal on the merits. It 
was held by the Patna High Court in 
Ramdeo Singh v. Raj Narain Singh, AIR 
1949 Pat 278 (FB) and following this deci- 
- sion, also in Madhusudan Lal v. Sailendra 
Kishore, AIR 1950 Pat 359 that simply be- 
cause the lower appellate Court had no 
jurisdiction over the appeal which should 
have been heard as First Appeal in the 
High Court, that would not by itself 
amount to prejudice in the disposal of the 
case on merits, The crucial test in dis- 
posing of the appeal is whether prejudice 
has been caused in the disposal of the ap- 
peal in the lower Appellate Court on its 
merits. The Punjab and Haryana High 
Court expressed a similar view when it 
held in Sat Paul v. Jai Bhan Anant Saini, 
AIR 1973 Punj & Har 58 that the mere 
fact that the appeal was to be heard by 
the District Judge and not by the Senior 
Subordinate Judge would not be suffi- 
cient to constitute the prejudice on merits. 
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The meaning of the expression “prejudi- 
cially affected the disposal of the suit or 
appeal on its merits’, occurring in Sec- 
tion 11 of the Suits Valuation Act and 
Section 7 (1) (b) of the Goa, Daman and 
Diu Suits Valuation Act has been fully 
explained by the Supreme Court in Kiran 
Singh v. Chaman Paswan, AIR 1954 SC 
340. The Supreme Court quoted with 
approval AIR 1949 Pat 278 (FB) and ILR 
46 Mad 631 = (AIR 1924 Mad 6) (FB) to 
which I have already made a reference. 
Their Lordships state :— 


“The prejudice comtemplated by the 
section is something different from the 
fact of the appeal having been heard in a 
forum which would not have been compe- 
tent to hear it on a correct valuation of 
the suit as ultimately determined. The 
prejudice on the merits contemplated by 
Section 11 must be directly attributable 
to over-valuation or under-valuation. An 
error in a finding of fact reached on a 
consideration of the evidence cannot pos- 
Sibly be said to have been caused by over- 
valuation or under-valuation. Mere errors 
in the conclusions on the points for de- 
termination cannot, therefore, be held to 
be prejudice within the meaning of that 
section. So far, the definition of “pre- 
judice” has been negative in terms — 
that it cannot be mere change of forum 
or mere error in the decision on the 
merits. What then is positively prejudice 
for the purpose of Section 11? That is a 
question which has agitated Courts in 
India ever since the enactment of the sec- 
tion. It has been suggested that if there 
was no proper hearing of the suit or ap- 
peal and that had resulted in injustice, 
that would be prejudice within Section 11 
of the Suits Valuation Act. Another in- 
stance of prejudice is when a suit which 
ought to have been filed as an original 
suit is filed as a result of under-valuation 
on the small cause side. The procedure 
for trial of suits in the Small Causes Court 
is summary; there are no provisions for 
discovery or inspection; evidence is not 
recorded ‘in extenso’, and there is no 
right of appeal against its decision, The 
defendant thus loses the benefit of an 
elaborate procedure and a right of appeal 
which he would have had, if the suit had 
been filed on the original side. It can be 
said in such a case that the disposal of 
the suit by the Court of Small Causes has 
prejudicially affected the merits of the 
case,” 

9. Various other minor irregulari- 
ties were pointed out to me by Shri 
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Neurencar and it was argued by him that 
those irregularities committed by the trial 
Court occasioned failure of justice on 
merits. I am unable to agree with him. 
I have gone through the entire judgment 
of the trial Court and I am satisfied that 
no prejudice was caused to the defendants 
on merits. There was a fair and full 
hearing of the parties. The Court gave 
its decision on merits on consideration of 
the entire evidence in the case and no 
injustice is shown to have resulted in the 
disposal of the matter. 


Therefore the order of the District 
Court is set aside and the case is remand- 
ed to that Court for being disposed of ac- 
cording to law. Costs reserved. 

Revision petition allowed. 


AIR 1977 GOA, DAMAN & DIU 12 
K. N. SHUKLA, ADDL. J. C. 

Leticia Martins, Applicant v. M/s. 
Mackinnon Mackenzie & Co. Pvt. Ltd. and 
another, Respondents. 

Civil Misc. Appin. No. 1 of 1976, D/- 
8-3-1976. 

(A) Constitution of India, Article 133 
(1) (c) — Certificate of fitness -—— Substan- 
tial question of law — Workmen’s Com- 
pensation Act, Section 3 (4). 


Whether the Commissioner under 
Workmen’s Compensation Act is a “Court” 
as defined in Section 3 of the Evidence 
Act, and whether a workman who was 
suffering from a disease and died when 
he was in employment would come under 
Section 3 (4) of the Act are both substan- 
tial questions of law and a certificate can 


be issued under Article 133 (1) (c). AIR 
1970 Bom 278, Dist. (Paras 3 and 4) 
Cases Referred: Chronological Paras 


AIR 1970 Bom 278 = 72 Bom LR 358 3 


S. T. Mascarenhas, for Applicant; 
Tovar Dias, for Respondents. 


ORDER :— This is an application for 
a certificate under Article 133 (1) (c) of 
the Constitution to the effect that the case 
involves a substantial question of law and 
is fit for appeal to the Supreme Court. 


2. While dismissing an appeal 
against the order of the Commissioner for 
Workmen’s Compensation this Court had 
agreed with the finding of the Commis- 


DT/ET/B176/76/KSB 





v. M. Mackenzie & Co, 


ž 


A.L R. 


sioner that the death of the workman was 
not caused by an accident arising out of 
his employment. 


3. Death of the workman had oc- 
curred at San Francisco (U. S. A.) and the 
post mortem examination was performed 
there itself. According to the post mortem 
report the cause of death was fatty de- 
generation of the liver. It had been 
argued for the applicant that the report 
was not proved properly and secondary 
evidence was not admissible. The finding 
about the cause of death was therefore 
not based on legal evidence. The matter 
has been dealt with in paras 2 to 10 of 
this Court’s judgment. Three reasons 
have been given to repel this argument, 
and one of these is that the provisions of 
the Evidence Act do not apply in all the 
complexities to inquiries under the Work- 
men’s Compensation Act. Whether a 
Commissioner under the Workmen’s Com- 
pensation Act is a Court as defined under 
Section 3 of the Evidence Act and is 
bound by the provisions of the Evidence 
Act is a substantial question of law of 
general importance and needs to be decid- 
ed by the Supreme Court. In a different 
context this question has been considered 
in Rajiyabi v. M. M. and Co., AIR 1970 
Bom 278. But that case does not relate 
to the applicability of the Evidence Act 
for claims filed before the Commissioner 
appointed under the Workmen’s Compen- 
sation Act. 


4. Second point is whether the 
case of a workman, who was already suf- 
fering with a particular disease for which 
he may himself be responsible, and had 
died when he was under employment, 
would come under Section 3 (4) of the 
Workmen’s Compensation Act. This ques- 
tion arises in the present case because the 
deceased was suffering from fatty degene- 
ration of liver due to alcoholic habits 
but was on duty till the night previous 
to his death on board the ship where he 
was employed as a table waiter. This also 
ig a substantial question of law of general 
importance and needs to be decided by the 
Supreme Court. 


5. A certificate of fitness under 
Article 133 (1) (c) of the Constitution be 
granted to the applicant as per the rules 
of this Court. 


Certificate granted, 
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AIR 1977 GOA, DAMAN & DIU 13 
K. N. SHUKLA, ADDL. J. C. 


Namunath B. Borkar, Applicant v. 
Soiru Keshav Porob, Respondent. 

Civil Misc. Appln. No. 94 of.1975, D/- 
5-3-1976. 

(A) Constitution of India, Articles 14, 
132 (1) — Validity of Goa, Daman and Diu 
Rent Control Act not raised at any stage 
of the suit — Decision not under Rent 
Control Act —- No question regarding the 
interpretation of the Constitution involved 
— President’s Proclamation suspending 
rights under Article 14 of the Constitution 
— No certificate of fitness can be granted 
under Article 132. (Para 4) 

(B) Constitution of India, Article 133 
(1) (c) — Eviction of tenant for default of 
payment of rent — Rent not deposited 
along with written statement — Deposit 
made afterwards with permission of Court, 
if could be treated as compliance with the 
Rent Control Act is not such a substantial 
question of law of general importance as 
to entitle the tenant to the grant of a 
certificate of fitness. AIR 1976 SC 1111 
and AIR 1975 Delhi 77(FB), Rel. on. 

(Para 6) 

Cases Referred: Chronological Paras 
AIR 1976 SC 1111 = 1976 Lab IC 769 6 
AIR 1975 Delhi 77 = ILR (1973) 2 Delhi 
673 (FB) 6 

A. S. Salkar, for Applicant; P. Mul- 
gaonkar, for Respondent. 

ORDER :— This is an application 
under Articles 132 (1) and 133 (1) (c) of 
the Constitution of India for a certificate 
of fitness for appeal to the Supreme Court. 


2. The facts are very simple and 
the judgment deals with questions of facts 
only. The applicant was a tenant in res- 
pect of a house. The respondent had 
sought his eviction on two grounds viz. 
default in payment of rent and use of the 
premises for a purpose different from the 
one for which the same was leased. 

3. The trial Court had dismissed 
the suit but an appeal to this Court re- 
versed the decree and allowed the claim. 

4. The certificate under Art. 132 is 
sought on the ground that there is dis- 
crimination in respect of the application 
of the Goa, Daman and Diu Rent Control 
Act because it has been extended to the 
town of Ponda and a few surrounding 
villages but not to this village of Borim 
and this infringes Article 14 of the Con- 
stitution. This argument has to be re- 
jected because at no stage there was any 
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reference to the interpretation of the 
Constitution about the validity of the 
Rent Control Act. Besides, even if the 
Rent Control Act is deemed to be un- 
constitutional, no relief can be available 
to the applicant as his case was not de- 
cided under the Rent Control Act but 
under Decree No. 43525. Thus there is 
no question which involves an interpreta- 
tion of the Constitution. Further in view 
of the Presidents Proclamation rights 
under Article 14 are suspended and there- 
fore, any certificate would be infructuous. 


5. With regard to the fitness of the 
case for appeal under Article 133 (1) (c) of 
the Constitution, the learned Advocate 
canvassed two grounds. First was that 
the applicant-tenant had made the deposit 
of arrears of rent after obtaining the 
order of the Court. Though he had ap- 
plied for such an order earlier, no order 
was passed and he should not be punished 
for the act of the Court. On the question 
of default this Court had held that there 
was non-compliance with Articles 41 and 
47 of the Decree No. 43525 inasmuch as 
the rent and compensation were not de~ 
posited before filing the written statement. 
This question of fact that the rent was 
not paid before filing of the written state- 
ment was admitted. Whether the rent 
paid subsequently after obtaining the 
Court’s order could be treated as due 
compliance or not is not a substantial 
question of law of general importance 
which needs to be decided by the Supreme 
Court. 

6. The second point made by the 
applicant was that the question of estop- 
pel was wrongly decided by this Court. 
This argument also does not answer the’ 
imperative requirement under Article 133 
(1) (c) of the Constitution. Such require- 
ments have been discussed by the Su- 
preme Court in the case of State Bank of 
India v. N. Sundara Money, Civil Appeals 
Nos, 933 and 934 of 1975 decided on 16-1- 
1976 = (reported in AIR 1976 SC 1111). 
It was observed as follows :— 

“Nay, more; the question, however 
important and substantial, must be of 
such pervasive import and deep signi- 


-ficance that in the High Courts judgment 


it imperatively needs to be settled at the 
national level by the highest bench.” 
Their Lordships approved the observation: 
of the Delhi High Court in Union of India 
v. Hafiz Moh. Said, ILR (1973) 2 Delhi 673 
= (AIR 1975 Delhi 77) (FB). The obser- 
vations are as follows :— 

“Further the word ‘needs’ suggests 
that there has to be necessity for a deci- 
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Sion by the Supreme Court on the ques- 
tion, and such a necessity can be said to 
exist, when, for instance, two views are 
possible regarding the question and the 
High Court takes one of the said views. 
Such a necessity can be expressed by an- 
other High Court.” 

7% These being the postulates under 
Article 133 (1) (c) of the Constitution, the 
present application cannot be allowed and 
the same is dismissed with costs Rs. 50/-. 

Application dismissed. 


AIR 1977 GOA, DAMAN & DIU 14 
TITO MENEZES, J. C. 

Union of India and others, Applicants 
v. Athos L. J. P, Fernandes and others, 
Respondents. 

Civil Mise. Apolns. Nos. 57 to 63 of 
1975. D/- 15-1-1976.” 

(A) Constitution of India, Art. 133 (1) 
— “Substantial question of law” — Ques- 
tion whether the principles followed in 
equating posts for the purpose of absorp- 
tion of employees of the erstwhile Portu- 
guese regime under the Absorbed Emplo- 
yees Act have been correctly enunciated, 
is not a question totally free from doubt 
— Question is a substantial question of 
law of public importance — Certificate 
under Article 133 granted. (Paras 3, 7) 

(B) Constitution of India, Art, 133 (1) 
— “Substantial question of law” — Ques- 
tion whether the period fixed by Limita- 
tion Act is to be strictly adhered to whilst 
deciding question of laches in filing appli- 
cation under Article 226 of the Constitu- 
tion, does not involve a substantial ques- 
tion of law — It is well settled by the 
Supreme Court rulings that the periods of 
limitations prescribed by Limitation Act 
do not strictly apply to applications under 
Article 226 — (Limitation Act (1963), Pre. 
— Applicability of the Act) — (Art. 226). 

(Para 6) 

M. V. Paranjape Sr, Counsel, with 
M. D. Gaitonde, for Applicants; A. Lobo, 
for Respondents. 

ORDER :— These are seven applica- 
_ tions for a certificate under Article 133 of 
the Constitution of India. ' 

2. The applicants are aggrieved by 
the judgments and orders of this Court 
passed in Special Civil Applications Nos. 





t(For leave to appeal to Supreme Court 
against the judgment of this Court re- 
ported in 1976 Lab IC 266). 
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78 of 1973 and 90 of 1973 to 95 of 1973. 
By the said orders this Court quashed the 
orders of the petitioners dated September 
20, 1966. All these applications involve 
common question of fact and law and are 
therefore disposed of by this common 
judgment. 


3. The two questions relevant for 
this inquiry which were decided by the 
judgment of this Court dated April 25, 
1975 (reported in 1976 Lab IC 266) are :— 
(1) whether the period fixed by the Indian 
Limitation Act, 1963 is to be strictly 
adhered to whilst deciding the question of 
laches in filing an application under Arti- 
cle 226 of the Constitution; and (2) Whe- 
ther the principles followed in equating 
the posts for the purpose of absorption of 
employees of the erstwhile Portuguese 
regime under the Absorbed Employees 
Act have been correctly enunciated. It is 
contended by the applicants that both 
these questions involve substantial ques- 
tion of law of public importance and that 
it is necessary that the Supreme Court 
should adjudicate upon them. 

4-5. The application initially framed 
was sought to be amended by the appli- 
cants. The amendment was opposed to 
by the respondents on the ground that the 
applications would be barred by limita- 
tion. I am unable to agree with the res- 
pondents. What the petitioner wants to 
introduce in the petition by the amend- 
ment, is a new ground and not a new 
cause of action. In the initial applications 
for a certificate under Article 133 of the 
Constitution the ground regarding the 
principle to be followed for equation of 
post and mentioned in paragraph 13 of 
the judgment of this Court which the 
petitioner wishes to challenge, was not 
mentioned. The application was granted 
and the amendment was allowed to be 
carried out, ; 

6. In my opinion the first of the 
two grounds mentioned above does not 
involve a substantial question of law. 
From the rulings of the Supreme Court 
on that point it is well settled law that 
the periods of limitations prescribed by 
the Indian Limitation Act, 1963 do not 
strictly apply to applications under Arti- 
cle 226 of the Constitution. 

7. However, the second question is 
a substantial question of law of publie 
importance, Whether the equation of the 
posts existing during the erstwhile Portu- 
guese regime to the posts existing after 
the liberation of this territory is to be 
done in the manner in which I have pres- 
cribed in paragraph 13 of my judgment 
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of April 25, 1975 or in the manner in 
which the applicants contend, it should 
be done, is not a question totally free 
‘from doubt. That question therefore is 
substantial, I have already stated in my 
‘said judgment why the question is of 
lpublic importance. In my opinion this is 
a fit case for granting a certificate under 
Article 133 of the Constitution. : I order 
accordingly. 


8. It is urged before me by Dr, 
Lobo that if leave is granted to the ap- 
plicants to file an appeal before the Su- 
preme Court, the respondents who are 
poor, will be unable to defend the appeal 
for lack of funds. The respondents may 
apply to the Supreme Court to obtain re- 
lief in this regard. Dr. Lobo also brings 
to my notice that the petitioners have not 
paid the salaries of the respondents as 
per the scale laid down in the judgment 
of April 25, 1975. In this connection also 
the respondents may obtain relief from 
the Supreme Court. 

Applications partly granted, 





AIR 1977 GOA, DAMAN & DIU 15 
K. N. SHUKLA, ADDL. J. C. 


Prabhakar Babusso Chodankar and 
another, Appellants v. Smt. Maria Victoria 
Periera, Respondent. 

First Civil Appeal No. 12 of 1973, D/- 
2-3-1976. 

(A) Motor Vehicles Act (1939), Sec- 
tions 110-B and 110-D —. Death in motor 
accident — Finding by Claims Tribunal 
that accident was due to negligence of 
driver of vehicle — Held on facts that 
the finding was correct, (Para 7) 

(B) Evidence Act (1872), Sections 40 
to 42 and 43 — Judgment of Criminal 
Court — Sections 40 to 42 of the Evidence 
Act do not apply — Motor Accident Tri- 
bunal is not inhibited from coming to its 
own conclusion as to the veracity of wit- 


nesses, (Para 8) 
(C) Motor Vehicles Act (1939), Sec- 
tion 110-B — Quantum of compensation 


— Fatal Accidents Act (13 of 1855), Sec- 
tion 2 — Compensation for pain and suf- 
fering — Sentimental damages, 

Where the deceased died instantane- 
ously, by the accident no question could 
arise about payment of compensation for 
pain and suffering. (Para 11) 

Nor can sentimental damages for 
bereavement of the claimant (wife) “be al- 
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lowed. 1942 AC 601 and AIR 1962 SC 1, 
Rel. on. (Para 12) 
Where the deceased was 70 years old 
at the time of his death and had a reason- 
able expectation of life for years more, 
this expectation of life is capable of being 
compensated under law. 1937 (3) All ER 
359 and AIR 1969 Mad 180, Rel. on. 
(Para 14) 
The High Court valued the expecta- 
tion of life at Rs. 1,500/- and granted such 
amount as compensation, (Para 14) 
Cases Referred: Chronological Paras 
AIR 1969 Mad 180 = 1969 Acc GJ 435 
14 
AIR 1962°SC r = (1969) 1 SCR 929 
; 12, 14 
1942 AC 601 ='111 LJ KB 418 12 
(1937) 3 All ER 359 = 106 LJ KB 576 14 
H. R. Bharne, for Appellants; M. S. 
Usgaonkar, for Respondent. 


JUDGMENT :— This is an appeal 
under Section 110-D of the Motor Vehi- 
cles Act against the Award of the Motor 
Accident Claims Tribunal directing the 
appellants to pay as compensation a sum 
of Rs. 5,000/- to the respondent. 

2; The motor vehicle accident in 
which respondents husband Domingo 
Rodrigues aged about 70 years met with 
instantaneous death took place on 18-9- 
1967 on the Bicholim-Mapusa road. The 
motor vehicle involved belonged to and 
was driven by appellant No. 1 and was 
insured with the Concord of India In- 
surance Co. appellant No. 2.- These facts 
were not in dispute. 

3. It was alleged by the respon- 
dent that on the day and at the time of 
the accident her husband was waiting for 
a taxi to go to Mapusa. The station 
wagon driven by appellant No. 1 came in 
great speed and knocked the deceased 
down, causing instantaneous death. The 
deceased at the time of the accident was 
away from the main road. The accident 
took place due to the negligence of appel- 
lant No. 1. Respondent averred that her 
husband was earning Rs. 100/- per month 
at the time of his death. She claimed 
Rs, 8,000/- as compensation. 

4. In reply, appellants-non-appli- 
cants submitted that there was no neglig- 
ence on the part of the driver. The de- 
ceased who had crossed the road to take 
a seat in a taxi which had stopped on the 
left side of the road, abruptly tried to 
cross the road again when appellant 
No. 1 was driving past the said taxi. The 
accident happened because of the neglig- 
ence of the deceased in trying to cross the 
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road suddenly when the station-wagon 
was driving past the taxi. On the quan- 
tum of compensation, the appellants 
pleaded that the deceased was not doing 
any work nor was capable of doing any 
and therefore the respondent-applicant 
was not entitled to any compensation. 

5. The learned Tribunal held that 
the accident took place due to negligence 
on the part of the driver-owner appel- 
lant No. 1 and appellants were liable to 
pay compensation. As regards the quan- 
tum the learned Tribunal awarded a sum 
of Rs. 2,000/- as compensation for pain 
and suffering by the deceased, Rs, 300/- 
as funeral expenses and Rs. 2,700/- for 
the "inconvenience and discomfort caused 
to the claimant due to the loss of her 
husband in her old age”. Thus a sum of 
= 5,000/- was decreed against the appel- 
anis, 


6. Two points arise for determina- 
tion. First is whether the accident and 
the resulting death were caused due to 
the negligence of appellant No. 1. Second, 
if so what would be the amount of com- 
pensation payable to the respondent, 
widow of the deceased. 


7. On the first point there was the 
statement of Santana Fonseca A. W. 2. 
According to this witness he was standing 
along with the deceased on the edge of 
the tar road waiting for a taxi to go to 
Mapusa. A taxi came and stopped on the 
left side of the road. The deceased’ went 
to the taxi driver to get a seat for him- 
self but as no seat was available he 
crossed the road and stood on the edge as 
before with him. In the meanwhile the 
station-wagon driven by appellant No. 1 
came in great speed and suddenly swerved 
on the right side of the road while over- 
taking the taxi and struck the deceased 
down who was standing on the kachha 
(untarred) portion beyond the tarred road. 
In cross-examination nothing was elicited 
to discredit the witness. The third wit- 
ness for the applicant was Vishnu Sube- 
dar who had arrived at the scene of the 
occurrence with the Police and was a wit- 
ness to the panchanama. From his state- 
ment it was clear that the body of the 
deceased was lying on the right side of 
the road, beyond the tarred portion 
thereof. According to him the tarred por- 
tion of the road was 5 metres wide. It 
was also noted that there was a dent and 
bloodstains on the left front side of the 
station-wagon. This evidence indicated 
that the station-wagon crossed the taxi in 
such a manner and with such suddenness 
that it left the tarred portion of the road 
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and went over to the right side of the 
road on the kachha portion where the de- 
ceased was standing with Fonseca. The 
dent on the left side showed that the 
whole of the station-wagon had left the 
tarred portion of the road to such an ex- 
tent that even the left side of the station- 
wagon had gone on the kachha road. This 
situation, res ipsa loquitur, showed prima 
facie that there was negligence: on the 
part of the driver. If the statement of 
the appellant No, i Prabhakar that the 
deceased abruptly crossed the: road just 
when the station-wagon was going past 
the taxi, is to be believed, the dash would 
have been on the tarred portion of the 
road itself and not on the kachha road. 
The statement of Prabhakar himself in 
cross-examination showed that the de- 
ceased had fallen on the kachha part of 
the road and not on the tarred road. 
There was no indication in the statement 
of Prabhakar that he had given a warning 
by blowing the horn while passing by the 
taxi, In these circumstances the finding 
of the learned Tribunal that the accident 
happened due to the negligence of the 
driver could not be assailed. 


8. Learned counsel for the appel- 
lants argued that witness Fonseca .-had 
been disbelieved by the Criminal Court 
and that was a good reason to disbelieve 
him in these proceedings as well. The 
argument has no substance. Section 43 
of the Evidence Act lays down that judg- 
ments other than those mentioned in Sec- 
tions 40 to 42 are irrelevant unless the 
existence of such a judgment is a fact in 
issue. It is nobody’s case that the judg- 
ment of the Criminal Court came under 
the ambit of Sections 40 to 42 of the Evi- 
dence Act. Therefore the fact that the 
Criminal Court did not rely on the state- 
ment of Fonseca did not in any way in- 
hibit the Tribunal from coming to its own 
decision about the veracity or otherwise 
of Fonseca’s statement. 


9. Next comes the question of the 
quantum of compensation. Admittedly 
the deceased was aged about 70 years at 
the time of his death. Though the 
claimant stated that the deceased was 
earning about Rs. 100/- per month at Bom- 
bay as a violin tutor, it was clear that 
the deceased was residing at Goa for the 
last two years before his death and it does 
not appear that during this period he was 
earning anything. The learned Tribunal 
also held that the evidence about the 
capacity of the deceased to earn was not 
reliable (para. 13 of the award). 
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SPECIAL BENCH 


B. J. DIWAN, C. J., 
D. A. DESAI AND P. D. DESAI, JJ. 

The Chief Controlling Revenue Au~ 
thority, Gujarat State, Ahmedabad, Ap- 
plicant v. Chaturbhuj and another, Res- 
pondents. 

Stamp Reference No. 1 of 1972, D/- 
24-2-1976. 

(A) Bombay Stamp Act (60 of 1958), 
Section 2 (m), Articles 46 and 47-B — Co- 
ownership and partnership — Distinction 
— Instrument of dissolution of partner- 
ship — Distribution of surplus of assets 
among partners — Instrument not one of 
partition Instrument is chargeable 
under Article 47-B and not under Art. 46 
— AIR 1970 Mad 2 (FB), Dissented from. 
(Partnership Act (1932), Ss. 4 and 48). 

Whatever a partner gets either in the 
shape of money or in the shape of an im- 
movable property which prior to the dis- 
solution was a property of the partner- 
ship firm, in his share in the surplus of 
the assets of the firm which remained 
after the liabilities and other outgoings of 
the firm are provided for. There is no 
concept of co-ownership amongst partners 
during the subsistence of the partnership. 
The partnership properties are not held 
by the partners as co-owners. The pro- 
perty belongs to the firm and it merely 
vests in all the partners because the firm 
has no legal entity. The distribution of 
surplus is for the purpose of adjustment 
of the shares of the partners in the assets 
and it is in the course of such adjustments 





that one or other property —- may be 
moveable, may be immovable — comes in 
the allotment to a particular partner. The 
KT/KT/D915/76/GMJ 


1977 Cni T G—2R 


concepl ot partition or the concept of co- “ 


owners of the property dividing or agree- 
ing to divide such property in severalty 
can never apply to what happens when a 
firm is dissolved and one property or an- 
other is allotted to a partner. AIR 1966 
SC 1300, AIR 1968 SC 676, (1971) 12 Guj 
LR 586 (FB), Rel on; AIR 1976 SC 35, 
Distinguished; AIR 1970 Mad 2 (FB), Dis- 
sented from. (Para 12) 

Held that the instrument in question 
setting out the dissolution of partnership 
was not a deed or instrument of partition 
within the meaning of Section 2 (m) and 
was, therefore, not chargeable under Arti- 
cle 46, but was chargeable with stamp 
duty under Article 47-B as an instrument 


of dissolution of partnership. (Para 13) 
Cases Referred: Chronological Paras 
AIR 1971 SC 2270 = 79 ITR 594 = 1971 

Tax LR 1547 9, 10,12 


(1971) 12 Guj LR 586 = 80 ITR 291 (FB) 


10,11 
AIR 1970 Mad 2 = (1969) 2 Mad LJ 95 
(FB) 12 
AIR 1968 SC 676 = 68 ITR 240 8, 9, 
10. 12 

AIR 1966 SC 1300 = (1966) 3 SCR 400 
7, 8, 10, 12 
AIR 1966 Mys 323 = (1966) 1 Mys LJ 21 
FB 10 


(1964) 2 SCR 921 
6, 12 
AIR 1956 SC 35 = (1955) 2 SCR 842 12 
ATR 1937 Mad 308 = (1937) 1 Mad LJ 174 
(SB) 12 
G. T. Nanavati, Asst. Govt. Pleader 
with R. M. Desai of M/s. Ambubhai and 
Diwanji, for Applicant; A. P. Bavanik, for 
Respondent No. 1. 
DIWAN, C. J.:— In this case the 
Chief Controlling Revenue Authority has 


) 
AIR 1963 SC 1737 = 


cr 


2 Guj. [Prs. 1-3] 
referred the following question to us for 
our opinion under Section 54 (a) of the 
Bombay Stamp Act, 1958: 


“Under which article of Bombay 
Stamp Act the instrument dated March 31 
of 1960 is chargeable with stamp duty, 
whether it is Article 46 as claimed by the 
Revenue or Article 47 as claimed by the 
respondents or any other article ?” 


2. The facts leading to this refer- 
ence are as follows: 

On March 23, 1950 Chaturbhuj alias 
Bachubhai Tribhovandas and Chhotalal 
Tribhovandas who are the two respon- 
dents in this reference and one Thakkar 
Tribhovandas Ramji entered into an agree- 
ment of partnership for the purpose of 
starting and running a business of Motor 
Transport, Motor spare parts etc. The 
firm was to carry on its business in the 
name and style of M/s. Bachubhai Tri- 
bhovandas and Company near Savar- 
kundia in Bhavnagar district of the State. 
The firm carried on its business upto 
March 18, 1960. It was decided by all the 
partners to dissolve the firm on certain 
terms and conditions. After the dissolu- 
tion, two of the partners viz. Chhotalal 
Tribhovandas, the second respondent 
herein, and Thakkar Tribhovandas Ramji 
ceased to have any connection with the 
business and after the dissolution, the 
business of the firm was to be carried on 
by Chaturbhuj alias Bachubhai Tribhovan- 
das. the first respondent herein, as his 
sole proprietary business. The partners 
made up the accounts between them and 
for that purpose they drew up the balance- 
sheet for the period ending with the 
evening of March 18, 1960. s 


2-A. According to the arrangement 
arrived at between the partners, Thakkar 
Tribhovandas Ramji was given a sum of 
Rs. 59,498-19 paise in cash as his share 
in the assets of the firm and the amount 
was shown as credited in his account with 
the firm. Chaturbhuj alias Bachubhai 
Tribhovandas was given certain im- 
movable properties and stock-in-trade be- 
longing to the firm and the value of the 
assets which he got on dissolution was 
Rs. 2,06,236/-. As against these assets 
given to the first respondent, he under- 
took to discharge the liability to pay the 
outstanding debts of the firm and these 
debts amounted to Rs. 1,35,433-64 paise. 
The net amount thus falling to the share 
of the first respondent was Rs. 70.803/-. 
The second respondent was given certain 
immovable properties owned by the firm 
and those properties were valued at about 
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Rs. 80,395/- and Thakkar Tribhovandas 
Ramji and Chhotalal Tribhovandas thus 
were given properties and the first res- 
pondent got immovable properties as his 
share of the assets. But he also under- 
took to discharge the outstanding liabili- 
ties of the firm. The deed of dissolution 
setting out the terms and conditions of 
dissolution was executed on March 31, 
1960 and the dissolution was to come into 
effect from March 18, 1960. The instru- 
ment of dissolution of partnership was 
executed on March 31, 1960 on non-judi- 
cial stamp paper of Rs. 18/-. This docu- 
ment was impounded under Section 33 of 
the Bombay Stamp Act and after hearing 
the respondents, the Collector of Bhav- 
nagar held that the instrument in ques- 
tion in addition to being a deed of dis- 
solution of partnership was also an in- 
strument of partition, and thence, was 
chargeable with duty of Rs. 3,444/- and 
as an instrument of dissolution of partner- 
ship it was chargeable with duty of 
Rs. 15/- under Articles 46 and 47-B res- 
pectively of Schedule I of the Stamp Act. 
The Collector directed the respondents 
herein to pay the deficit stamp duty of 
Rs. 3,441/- together with penalty in a 
like amount and ordered that the total 
amount of Rs. 6.882/- be recovered from 
the two respondents herein. 


3. Being aggrieved by the order of 
the Collector of Bhavnagar, the two res- 
pondents herein applied to the Chief Con- 
trolling Revenue Authority who is the 
applicant in the present proceedings. The 
applicant after hearing the two respon- 
dents substantially confirmed the views of 
the Collector. This order was passed by 
him on November 24, 1961. The only 
modification made by the applicant in the 
order of the Collector was that a refund 


of Rs. 15/- was directed to be made 
to the respondents herein, inasmuch 
as though the instrument in ques- 


tion was found to be both an instrument 
of partition and deed of dissolution of 
partnership and as such was chargeable 
with different duties under Articles 46 
and 47-B of Schedule I of the Stamp Act, 
it was chargeable with the higher among 
the two duties, and the Chief Controlling 
Revenue Authority on the findings record- 
ed by the Collector confirmed those find- 
ings and held that the instrument was 
both an instrument of partition and in- 
strument of dissolution of partnership and 
the duty with which an instrument of 
partition is chargeable being higher than 
the duty with which an instrument of 
dissolution of partnership is chargeable, 
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the instrument in question was liable to 
be charged only with the duty prescribed 
in Article 46 of Schedule I of the Bombay 
Stamp Act and therefore, he directed that 
an amount of Rs. 15/- be refunded to the 
two respondents herein. 

4," Certain proceedings were: adopt- 
ed by the respondents herein by way of 
Special Civil Application praying for cer- 
tain orders, directions and writs, but it is 
not necessary to refer to the contentions 
which were then made. However, ulti- 
mately, in pursuance of an order passed 
in a writ petition by this High Court the 
Chief Controlling Revenue Authority has 
made this reference to this High Court 
and the question set out hereinabove has 
been referred to us for our opinion. 


5. Under Article 46, an instrument 
of partition as defined by Section 2 (m) of 
the Bombay Stamp Act, 1958, is charge- 
able to the same duty as a bond for the 
amount of the value of the separated share 
or shares of the property. Section 2 (m) 
defines ‘instrument of partition’ as follows: 

“(m) ‘instrument of partition’ means 
any instrument whereby co-owners of 
any property divided or agreed to divide 
such property in severalty and includes— 

(i) a final order for effecting a parti- 
tion passed by any revenue authority or 
any Civil Court, 

(ii) an award by an arbitrator -direct- 
ing a partition, and 

(iii) when any partition is effected 

without executing any such. instrument, 
any instrument or instruments signed by 
the co-owners and recording, whether by 
way of declaration of such partition or 
otherwise, the terms of such partition 
amongst the co-owners,” 
It is obvious that in the instant case the 
document of March 31, 1960 was neither 
a final order for effecting a partition pass- 
ed by any revenue authority or any Civil 
Court nor was it an award by an arbitra- 
tor directing a partition, nor Was it ‘an 
instrument recording, whether by way of 
declaration of such partition or otherwise, 
the terms of partition amongst the co- 
owners. Therefore, none of the three 
clauses of Section 2(m) would apply in 
the present case and the question that we 
have to ask ourselves is, whether the docu- 
ment of March 31, 1960 was an instru- 
.ment whereby co-owners of any property 
divided or agreed to divide such property 
in severalty. Article 47 provides that an 
instrument of dissolution: of partnership 
is chargeable with stamp duty of a fixed 
amount, namely Rs. 18/-. 
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6. As to what exactly happens 
when a partnership is dissolved and whe- 
ther a partnership stands on the same 
footing as co-ownership, so far as the 
relations of partners inter se are concern- 
ed, there are several decisions of the 
Supreme Court. In Champaram Cane 
Concern v. State of Bihar, AIR 1963 SC 
1737, the question before the Supreme 
Court was, when the cultivation. of cer- 
tain fields was jointly made on behalf of 
the two co-owners by a common manager 
and the profits arising therefrom were 
distributed to them in proportion of their 
respective shares in the fields, whether 
the arrangement could be described as a 
partnership or a mere co-ownership. The 
High Court of Bihar held that this joint 
cultivation through a common manager 
and distribution of profits in proportion to 
the respective shares of the two co-owners 
led to the conclusion that from these cir- 
cumstances the inference of partnership 
necessarily followed. The Supreme Court 
did not agree with this conclusion of the 
High Court of Bihar and held that it was 
a mere case of co-ownership. S. K. Das, J., 
delivering the judgment of the Supreme — 
Court, observed at page 1741: 


“Two co-owners may appoint a com- 
mon manager for facility of cultivation 
and management without entering into a 
partnership and the fact that the profits 
or even the losses are distributed in ac- 
cordance with the shares of the two 
owners, does not necessarily establish a 
partnership within the meaning of the 
Partnership Act, 1932. In Lindley on 
Partnership (Twelfth Edition page 57) the 
main differences between co-ownership 
and co-partnership have been compared. 
One of the principal differences is that co- 
ownership is not necessarily the result of 
agreement, whereas partnership is ... ... 
The second difference is that co- 
ownership , does not necessarily involve 
community of profit or of loss, but part- 
nership does... ... .. The third dif- 
ference is that one co-owner can without 
the consent of the other, transfer his 
interest etc. to a stranger. A partner can- 
not do this... ... . . eIn a partnership 
each partner acts for all. In a co-owner- 
ship one co-owner is not as such the 
agent, real or implied, of the other.” 

In this connection, it may be pointed out 
that under Section 4 of the Indian Partner- 
Ship Act, 1932, “partnership” is the re- 
lation between persons who have agreed 
to share the profits of a business carried 
on by all or any of them acting for all 
and this factor of agency is one of the 
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most important features of a partnership 
as distinguished from a co-ownership. 


T. Having noted the basic points of 
difference between a co-ownership and a 
partnership, let us now examine as to 
what happens when a partnership firm is 
dissolved. We find that on this point 
there are three decisions of the Supreme 
Court laying down the law. In Narayan- 
appa v. Bhaskara Krishnappa, AIR 1966 
SC 1300, the Supreme Court examined 
the different sections of the Indian 
Partnership Act and described the effect 
of deed of dissolution. In this connection 
Mudholkar, J. delivering the judgment of 
the Supreme Court, observed at page 1303: 


“From a perusal of these provisions 
it would be abundantly clear that what- 
ever may be the character of the pro- 
perty which is brought in by the partners 
when the partnership is formed or which 
may be acquired in the course of the busi- 
ness of the partnership, it becomes the 
property of the firm and what a partner 
is entitled to is his share of profits, if any, 
accruing to the partnership from the 
realisation of this property, and upon dis- 
solution of the partnership to a share in 
the money representing the value of the 
property. No doubt, since a firm has no 
legal existence, the partnership property 
will vest in all the partners and in that 
sense every partner has an interest in 
the property of the partnership. During 
the subsistence of the partnership, how- 
ever, no partner can deal with any por- 
tion of the property as his own. Nor can 
he assign his interest in a specific item of 
the partnership property to anyone. His 
right is to obtain such profits, if any, as 
fall to his share from time to time and 
upon the dissolution of the firm to a share 
in the assets of the firm which remain 
after satisfying the liabilities set out in 
clause (a) and sub-clauses (i), (ii) and (iil) 
of clause (b) of Section 48. It has been 
stated in Lindley on Partnership, 12th 
Ed. at p. 875: 


“What is. meant by the share of a 
partner is his proportion of the partner- 
ship assets after they have been all rea- 
lised and converted into money, and all 
the partnership debts and liabilities have 
been paid and discharged. This it is, and 
this only which on the death of a partner 
passes to his representatives, or to a 
legatee of his share ... ... «+ and which on 
his bankruptcy passes to his trustee.” 

In paragraph 4 on page 1304 delivering 
the judgment of the Supreme Court 


Mudholkar J. quoted the following passage 
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from Lindley on Partnership (Twelfth 
Edition) : 

“From the principle that a share of 
a partner is nothing more than his pro- 
portion of the partnership assets after 
they have been turned into money and 
applied in liquidation of the partnership, 
whether its property consists of land or 
not, must, as between the real and per- 
sonal representatives of a deceased part- 
ner, be deemed to be personal and not 
real estate, unless indeed such conversion 
is inconsistent with the agreement be- 
tween the parties... .........” 


In paragraph 5 on page 1304 the follow- 
ing observations have been made regard- 
ing partnership property: 

“It seems to us that looking to the 
scheme of the Indian Act no other view 
can reasonably be taken. The whole 
concept of partnership is to embark upon 
a joint venture and for that purpose to 
bring in as capital money or even pro- 
perty including immovable property. Once 
that is done whatever is brought in 
would cease to be the exclusive property 
of the person who brought it in. It would 
be trading asset of the partnership in 
which all the partners would have inte- 
rest in proportion to -their share in the 
joint venture of the business of partner- 
ship. The person who brought it in would, 
therefore, not be able to claim or exer- 
cise any exclusive right over any pro- 
perty which he has brought in, much less 
over any other partnership property. He 
would not be able to exercise his right 
even to the textent of his share in the 
business of the partnership. As already 
stated his right during the. subsistence of 
the partnership is to get his share of 
profits from time to time as may be 
agreed upon among the partners and after 
the dissolution of the partnership or with 
his retirement from partnership of the 
value of his share in the net partnership 
assets as on the date of dissolution or re- 
tirement after a deduction of liabilities 
and prior charges. It is true that even 
during the subsistence of the partnership 
a partner may assign his share to another. 
In that case what the assignee would get 
would be only that which is permitted 
by Section 29 (1), that is to say, the right 
to receive the share of profits of the as- 
signor and accept the account of profits 
agreed to by the partners.” 

8. In Commissioner of Income-tax, 
Madhya Pradesh, Nagpur and Bhandara 
v. Dewas Cine Corporation, AIR 1968 SC 
676 = (1968) 68 ITR 240, the facts were 
the S. G. Sanghi and Hari Prasad entered 
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into an agreement to carry on business 
in partnership as exhibitors of cinemato- 
graph films in the name and style of 
“Dewas Cine Corporation’. Each partner 
who was an owner of a cinematograph 
theatre brought his theatre into the books 
of the partnership as an asset of the 
partnership. For the assessment years 
1950-51 to 1952-53, the Income-tax Officer 
allowed depreciation aggregating to Rupees 
44,380/- in respect of the two theatres. 
The partnership was dissolved on Septem- 
ber 30, 1951, and on dissolution it was 
agreed between the partners, that the 
theatres should be returned to their ori- 
ginal owners. In the books of account 
maintained by the partnership, the assets 
were shown as taken over on October 1, 
1951 at the original price less the de- 
preciation allowed— the depreciation be- 
ing equally divided between the two part- 
ners. In assessment proceedings for the 
year 1952-53, Dewas Cine Corporation was 
treated as a registered firm, and the ques- 
tion was, whether on these facts, the 
amount of Rs. 44,380/- was to be includ- 
ed in the total income of the assessee in 
the year 1952-53 under the second pro- 
viso to Section 10 (2) (vil) of the Indian 
Income-tax Act, 1922. The Supreme 
Court relied upon its earlier decision in 
Narayanappa v. Bhaskara Krishnappa, 
(AIR 1966 SC 1300) (supra) and held that 
the emount of Rs. 44,380/- was not to be 
included in the total income of the part- 
nership firm. In this connection, Shah J. 
(as he then was) delivering the judgment 
of the Supreme Court, observed in para- 
graph 4 on page 678 as under: 


“Under the Partnership Act, 1932, 
property which is brought into the 
partnership by the partners when it is 
formed or which may be acquired in the 
course of the business becomes the pro- 
perty of the partnership and a partner is, 
subject to any special arrangement be- 
tween the partners, entitled upon dissolu- 
tion to a share in the money representing 
the value of the property. When the two 
partners brought in the theatres of their 
respective ownership into the partnership, 
the theatres must be deemed to have be- 
come the property of the partnership. 
Under Section 46 of the Partnership Act, 
1932, on the dissolution of the firm every 
partner or his representative is entitled, 
as against all the other partners or their 
representatives according to their share 
in the property of the firm applied in 
payment of the debts and liabilities of 
the firm, and to have the surplus distri- 
buted among the partners or their re- 
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presentatives according to their rights. 
Section 48 of the Partnership Act provides 
for the mode of settlement of accounts 
between the partners. It prescribes the 
sequence in which the various outstand- 
ings are to be applied and the residue re- 
maining is to be divided between the 
partners. The distribution of surplus is — 
for_the purpose of adjustment of the 
rights of the partners in the assets of the 
partnership, it does not amount to transfer 
of assets.” (emphasis supplied by us). 
In Dewas Cine Corporation case (supra) it 
was urged on behalf of the Revenue be- 
fore the Supreme Court that each partner 
was entitled to have the assets of the 
partnership sold for discharging the debts 
and obligations of the partnership, and 
for the purpose of dividing the residue 
among the partners if property is allotted 
to the partners in satisfaction of their 
claims, the transaction must be deemed 
in law to take the form of a notional sale 
of the property to the partner in conside- 
ration of the money value of his share. 
This contention was negatived by the Su- 
preme Court and in paragraph 6 on p. 678 
Shah J. observed :-— 


“A partner may, it is true, in an 
action for dissolution insist that the assets 
of the partnership be realised by sale of 
its assets, but where in satisfaction of the 
Claim of the partner to his share in the 
value of the residue determined on the 
footing of an actual or notional sale pro- 
perty is allotted, the property so allotted 
to him cannot be deemed in law to be sold 
to him.” 








Thus, the Supreme Court has made it 
clear that what is allotted, if any pro- 
perty belonging to the partnership, is al- 
lotted to a partner on dissolution, is by 
way of adjustment of rights of partners 
in the assets of the partnership and such 
allotment of partnership property is in 
lieu of the money which the partner is 
entitled to as his share in the assets of 
the firm. It is only in the course of dis- 
tribution of the surplus of the partnership 
assets which remains after discharging the 
liabilities and after going through the 
sequence set out in Section 48 for apply- 
ing various outgoings that the question 
arises, whether the property would be 
sold and the net surplus distributed 
amongst the partners or whether instead: 
of selling the property a particular pro- 
perty is allotted to a partner in lieu of 
his share in the surplus of the partnership 
assets. 


6 Guji.  [Prs. 9-10] 

9. In Commissioner of Income-tax 
v. Bankey Lal Vaidya, (1971) 79 ITR 594 
= (AIR 1971 SC 2270) the facts were that 
the respondent, the Karta of a Hindu un- 
divided family, entered into a partnership 
with D to carry on the business of manu- 
facturing and selling pharmaceutical pro- 
ducts and literature relating thereto. On 
the dissolution of the partnership, its as- 
sets, which included goodwill, machinery, 
furniture, medicines, library and copy- 
right in respect of certain publications, 
were valued at Rs. 2,50,000/-. Since a 
large majority of the assets was incapable 
of physical division, it was agreed that the 
assets be taken over by D and the respon- 
dent be paid his share of the value of the 
assets in money and accordingly the res- 
pondent was paid Rs. 1,25,000/-. The 
question before the Supreme Court was, 
whether the sum of Rs. 65,000/- being 
part of the amount received by the res- 
pondent could be brought to tax as capital 
gains under Section 12-B (1) of the Indian 
Income-tax Act, 1922, The Supreme Court 
held that the arrangement between the 
partners of the firm amounted to a dis- 
tribution of the assets of the firm on dis- 
solution and that there was no sale or 
exchange of the respondent’s share in the 
eapital assets to D: nor did he transfer his 
share in the capital assets, and thence, the 
sum of Rs. 65,000/- could not be taxed as 
capital gains. The Supreme Court refer- 
red to the earlier decision in Commissioner 
of Income-tax v. Dewas Cine Corporation, 
(AIR 1968 SC 676) (supra) in arriving at 
its decision. Shah, C. J., observed at 
page 596 of the report: 

“In the course of dissolution the as- 
sets of a firm may be valued and the as- 
sets divided between the partners accord- 
ing to their respective shares by allotting 
the individual assets or paying the money 
value equivalent thereof. This is a re- 
cognized method of making up the ac- 
counts of a dissolved firm. In that case 
the receipt of money by a partner is 
nothing but a receipt of his share in the 
distributed assets of the firm. The res- 
pondent received the money value of his 
share in the assets of the firm; he did not 
agree to sell, exchange or transfer his 
share in the assets of the firm.” 


10. A Full Bench of this High 
Court in Vrajlal Makandas Valiya v. L. D. 
Joshi. Collector, Dist. Bhavnagar, (1971) 12 
Guj LR 586 = (1971) 80 ITR 291 (where 
the case has been reported as Velo Indus- 
tries v. Collector) dealt with a question 
as to what happens when a partnership 
firm is dissolved At the time when the 
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Full Bench delivered the judgment in 
Vrajlal Makandas’s case (supra) on Sep- 
tember 30, 1970 and October 5, 1970, the 
Supreme Court had not decided the case 
of Commissioner of Income-tax v, Bankey 
Lal Vaidya, (AIR 1971 SC 2270) (supra). 
That case had been decided on January 
21, 1971. However, the Full Bench of this 
Court relied upon the decisions of the 
Supreme Court in Narayanappa v. Bhas- 
kara Krishnappa’s case (AIR 1966 SC 1300) 
(supra) and Commissioner of Income-tax 
v. Dewas Cine Corporation's case (AIR 
1968 SC 676) (supra). In that particular 
case, a partner retired from the partner- 
ship firm of M/s. Velo Industries and 
when he retired a deed was drawn up 
setting out the terms and conditions of 
retirement and the question was whether 
on a certain amount being paid to the 
retiring partner under the terms and 
conditions of the deed of retirement, the 
transaction amounted to that of sale and 
the Full Bench held that the instrument 
in question in which the terms and condi- 
tions of retirement were recorded was not 
a conveyance within the meaning of Sec- 
tion 2(g) of the Bombay Stamp Act and 
the instrument could not also be said to 
be a deed of dissolution since it did not 
bring about or record any dissolution of 
the firm. The instrument was only an 
agreement or at any rate a memorandum 
of agreement relating to retirement and 
it was chargeable to stamp duty under 
Article 5 only. The Full Bench held that 
when a partner retires from the partner- 
ship and the amount of his share in the 
net partnership assets after deducting 
liabilities and prior charges is determined 
on taking accounts on the footing of a 
notional sale of the partnership assets and 
given to him, what he receives is his share 
in the partnership and not any price for 
sale of his interest in the partnership. 
There is in that transaction no element 
of sale; the retiring partner does not sell 
his interest in the partnership to the con- 
tinuing partners, and that, he on the con- 
trary carves out his interest and takes it 
away by evaluating it. The Full Bench 
pointed out that when a partner retires 
from the partnership and the amount of 
his share in the net partnership assets 
after deducting liabilities and prior charges 
is determined on taking accounts on the 
footing of a notional sale of the partner- 
ship assets and given to him, what he re- 
ceives is his share in the partnership and 
not any price for sale of his interest in 
the partnership. His share in the partner- 
ship is worked out by taking accounts in 
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the manner prescribed by relevant provi- 
sions of the Partnership law and it is this 
and this only, namely, his share in the 
partnership, which he receives in terms of 
money. It was pointed out that so far as 
this aspect of the case is concerned, the 
observations made by the Supreme Court 
in Dewas Cine Corporation’s case (supra) 
and in Narayanappa v, Bhaskara Krishn- 
appa’s case (supra) regarding dissolution of 
a partnership were equally applicable 
where a partner retires from the partner- 
ship firm. What is given to a partner by 
way of his share in the partnership, whe- 
ther it be cash or some property of the 
partnership, is secelved by him as his 
share iy the net partnership assets after 
deducting liabilities and prior charges on 
settlement of accounts and there is no 
transfer of any interest in property from 
him to the continuing partners nor is it for 
a price. It is merely an adjustment of the 
right between the retiring partner and the 
continuing partners in the assets of the 
parinership; the share of the retiring 
partner in the partnership is made over 
to him. The decision in Venkatachala- 
pathi v. State, AIR 1966 Mys 323 was dis- 
sented from by the Full Bench of this 
High Court in Vrajlal Makandas Valiya’s 
case (supra). At page 592, Bhagwati, C. J. 
delivering the judgraent of the Full Bench 
observed in connection with Mysore High 
Court decision: 


“It appears from the judgment in that 
case that no argument was advanced be- 
- fore the learned Judges based on the dis- 
tinctive character of the interest of a 
partner in a partnership. The interest of 
a partner in the partnership assets was 
treated as if it were an interest of a co- 
owner in property. The learned Judges 
held that if the result intended to be 
achieved by the execution of the instru- 
ment in question was extinguishment of 
the rights and interest of the first party 
in certain special properties of the dis- 
solved firm and corresponding augmenta- 
tion of the rights and: interest of the se- 
cond party, in consideration a certain sum 
of money paid to the first party there was 
no reason why the transaction should not 
be regarded as a sale of the undivided 
interest of the first party to the second 
party. This reasoning with the greatest 
respect overlooks the true nature of the 
interest of a partner in a partnership and 
fails to take into account what really 
happens when a partner retires from a 
partnership and takes away either in cash 
or in property his share in the partner- 
ship. We cannot accept this decision as 
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laying down the correct law and in any 
event in view of the decision of the Su- 
preme Court in Commissionur ef Income- 
tax v. Dewas Cine Corporation (supra), it 
must be regarded as devoid of authority.” 
Thus the view that the interest of a part- 
ner in partnership assets is to be treated 
as if it was an interest of a co-owner in a 
property was in terms dissented trom in 
the decision of the Ful] Bench of this High 
Court in Vrajlal Makandas Valiya v. L. D. 
Joshi (supra). 

11. As a matter of fact, before the 
Chief Controlling Revenue Authority, the 
decision in the case of Velo Industries v. 
Vrajlal Makandas Valiya’s case ((1971} 12 
Guj LR 586) (FB) (supra) was relied upon 
on behalf of the two respondents before 
this Court and in paragraph 9 of the state- 
ment of the case the Chief Controlling 
Revenue Authority has referred to ‘this 
decision in the case of Velo Industries. 
We are unable to understand now in spite 
of hig attention having been drawn to the 
decision in Velo Industries’ case (supra), 
the Chief Controlling Revenue Authority 
still came to the ecnclusion that the 
matter in the instant case was not free 
from doubt. In our opinion, there was no 
scope for doubt and much inconvenience 
to all concerned: could have been avoided 
if the Chief Controlling Revenue Autho- 
rity had appreciated properly the ratio of 
the decision in Velo Industries case decid- 
ed by the Full Bench of this High Court. 


12. The learned Assistant Govern- 
ment Fleader, appearing on behalf of the 
Chief Controlling Revenue Authority, has 
relied on the decision of the Full Bench 
of Madras High Court in Chief Control- 
ling Revenue Authority -v. M. Abdulla, 
AIR 1970 Mad 2, and the Full Bench 
there held that while it may not be pos- 
sible te predicate that every instrument 
of dissolution of partnership will also in- 
volve a division or partition of property, 
in specific instances the ingredients of an 
instrument of partition may be attracted. 
The Full Bench there held that where the 
instrument makes a divisicn of property 
by allotting the wholesale business to one 
partner, and the retail business to the 
other partner, the instrument operates 
beth as a deed of dissolution of partner- 
ship as well as a deed of partition and 
therefore, under Section 6 of the Stamp 
Act, the higher duty payable for a deed 
of partition is payable on the instrument. 
It is held that the property consisting of 
the wholesale and retail business has to 
be viewed as owned by the two partners 
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at the time of the execution of the instru- 
ment aS co-owners and that there is no 
inherent incompatibility between the con- 
ception of co-ownership and the position 
of partners. The Full Bench of the Mad- 
ras High Court in that case referred to 
the decision of the Supreme Court in 
Narayanappa v. Bhaskara Krishnappa’s 
case (AIR 1966 SC 1300) (supra) but the 
decision in Dewas Cine Corporation case 
(supra) does not appear to have been 
brought to the attention of the Full 
Bench. It may be pointed out that the 
relevant provision of the Stamp Act be- 
fore the Full Bench of the Madras High 
Court defined an instrument of partition 
as an instrument whereby co-owners of 
any property divide or agree to divide 
such property in severalty, and includes 
also a final order for effecting a partition 
cere by any revenue authority or any 

ivil Court and an award by an arbitra- 
tor directing a partition. The Full Bench 
of the Madras High Court proceeded upon 
the footing that the property consisting 
of the wholesale and retail business was 
owned by the two partners at the time 
of the execution of the instrument as co- 
owners. With great respect to the learned 
Judges of the Madras High Court instead 
of ascertaining as to whether the partner- 
ship property could be said to have been 
held by the partners during the subsistence 
of the partnership as co-owners and in- 
stead of examining the legal position in 
connection with what happens when a 
firm is dissolved, they straightway pro- 
ceeded cn the footing that during the 
subsistence of the partnership, the proper- 
ties were held by the partners as co- 
owners. The Full Bench of the Madras 
High Court also relied upon the decision 
of the Supreme Court in Board of Revenue 
v. A. P. Benthall, AIR 1956 SC 35. There 
Venkatarama <Aiyer J. delivering the 
judgment of the Supreme Court had ob- 
served that if a partnership carried on by 
members of a family is wound up and 
the deed of dissolution effects also a 
partition of the family properties the 
instrument can be viewed both as a deed 
of dissolution and a deed of partition. 
With the greatest respect to the learned 
Judges of the Madras High Court we may 
point out that while purporting to follow 
the decision in Board of Revenue v. A. P. 
Benthall (supra} they have overlooked 
that in the case mentioned by Venkata- 
rama Aiyer J. by the very deed of dis- 
solution the family properties are also be- 
ing partitioned amongst the members of 


the family, The relevant observations of 
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Venkatarama Aiyer J. which were relied 
upon by the Full Bench of the Madras 
High Court are to this effect at page 38: 


“Though the topics covered by Sec- 
tions 5 and 6 are different, it is not diffi- 
cult to conceive of instruments which 
might raise questions falling to be deter- 
mined under both the sections. Thus, if 
a partnership carried on by members of 
a family is wound up and the deed of dis- 
solution effects also a partition of the 
family properties as in “Board of Reve- 
nue Madras v. Allagappa Chettiar, AIR 
1937 Mad 308 (FB) (A), the instrument 
fan be viewed both as a deed of dissolu- 
tion and a deed of partition, and under 
S. 6 the duty payable will be the higher 
duty as on an instrument of partition.” 
Venkatarama Aiyer J. delivering ‘the 
majority judgment in Board of Revenue 
v. A. P. Benthall. (Supra) was merely re- 
ferring to an instance because of the 
peculiar circumstances of the case where 
same deed effected a partition and also 
dissolution of a partnership carried on by 
the members of the same family. It must 
be noted that what was being partitioned 
or what was said to be partitioned in that 
particular case of Madras High Court re- 
ferred to in Board of Revenue v. A. P. 
Benthall (supra) were the family proper- 
ties and not the allotment of partnership 
Property on dissolution of the firm. With 
the greatest respect to the learned Judges 
of the Madras High Court, therefore, we 
are unable to follow their reasoning in 
Chief Controlling Revenue Authority v. 
M. Abdulla, (AIR 1970 Mad 2) (FB) (supra). 
In our opinion, what the legal position 
which ultimately emerges from Narayan- 
appa v. Bhaskara Krishnappa (supra), 
Dewas Cine Corporation (supra). Commis- 
sioner of Income-tax v. Bankey Lal Vaidya, 
(AIR 1971 SC 2270) (supra) and Velo Indus- 
tries (supra) is that whatever a partner 
gets either in the shape of money or in the 
shape of an immovable property which 
prior to the dissolution was a property of 
the partnership firm, is his share in the 
surplus of the assets of the firm which re- 
mained after the liabilities and other out- 
goings of the firm are provided for. There 
is no concept of co-ownership amongst 
partners during the subsistence of the 
partnership. The partnership properties 
are not held by the partners as co-owners. 
The property belongs to the firm and it 
merely vests in all the partners because 
the firm has no legal entity. But such 
vesting does not mean that all the part- 
ners are the co-owners of the property. 
The distinction between co-ownershin and 
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partnership pointed out by the Supreme 
Court in Champaram Cane Concern v. 
State of Bihar, (AIR 1963 SC 1737) (supra) 
must be borne in mind in this connec- 
tion. Moreover, what happens at the time 
of dissolution is merely handing over to 
each partner his share in the surplus of 
the partnership assets after all the. liabili- 
ties and: outgoings are provided for and if 
any particular property which prior to 
the dissolution was part of the partner- 
ship is allotted to the partner it is merely 
by way of adjustment of his share in the 
assets of the partnership. As the Supreme 
Court pointed out in Dewas Cine Corpora- 
tion’s case (supra) the distribution of 
surplus is for the- purpose of adjustment 
of the shares of the partners in the assets 
and it ig in the course of such adjustment 
that one or other property — may be 
moveable, may be immovable — comes 
in the allotment to a particular ‘partner. 
The concept of partition or the concept 
of co-owners of the property dividing or 
agreeing to divide such property in seve- 
ralty can never apply to what happens 
when a firm is dissolved and one pro- 
perty or another is allotted to a partner. 

13. In our opinion, therefore, the 
instrument in question dated March 31, 
1860 setting out the dissolution between 
the partners was not a deed or instrument 
of partition within the meaning of Sec- 
tion 2 (m) and was, therefore, not charge- 
able under Article 46 of Schedule I of the 
Bombay Stamp Act, 1958. It was only 
chargeable as an instrument of dissolution 
of partnership. We accordingly answer 
the question referred to us as follows: 

The instrument dated March 31, 1960 
is chargeable with stamp duty under Arti- 
cle 47-B and not under Article 46 nor is 
it chargeable with stamp duty under any 
other article as no other article which can 
be considered in this context has been 
pointed out to us. 

14. The Chief Controlling Revenue 
Authority will pay the costs of this re- 
ference to the respondents. 


Answer accordingly. 





AIR 1977 GUJARAT 9 
S. H. SHETH, J. 

M/s. Organic Chemicals, Baroda-7, 
Petitioner v. The State of Gujarat and an- 
other, Respondents. . 

Special Civil Appln. No. 94 of 1975, 
D/-- 10-7-1975. 


KT/KT/E135/76/GGM 


State (Sheth J.) [Prs. 1-4] Guj. 9 


(A) Gujarat Vacant Lands in Urban 
Areas (Prohibition of Alienation) Act (12 of 
1972), Section 7 (3) — Grant of exemption 
— Land required for industrial use — 
Refusal of permission on ground that the 
land was falling in area in Metropolitan 
Special Control Area —- Metropolitan plan, 
being only a proposal, refusal on uncer- 
tain factor, held, was arbitrary — Fur- 
ther, held, that refusal on ground that 
there were high tension wires laid below 
the soil and also that nearness of National 
Highway would create traffic problems 
was not proper. (Gujarat Vacant Lands in 
Urban Areas (Prohibition and Alienation) 
Rules, 1972, Rule 5 (1) (c)). 

(Paras 5, 6 and 7) 

B. R. Shah, for Petitioner; M. B. Shah, 
Asst. Govt. Pleader instructed by M/s. 
Bhaishanker Kanga and Girdharlal, for 
Respondents Nos. 1 and 2. 


ORDER :— The petitioners are in- 
tending to purchase survey Nos. 40, 55/1 
and 55/2 of village Fajalpur in Baroda 
District. These lands are situate on the 
bank of Mahisagar river and abut on 
ravines. They are situate on the National 
Highway from Ahmedabad to Bombay. 
Sukhabhai Himatbhai, Natwarbhai Sha- 
bhai, Balvantbhai Habhai, Kanaiyalal 
Ratilal and Kamalaben widow of Baldev- 
bhai Ratilal are the intending vendors. 
The lands in question are situate at a 
distance of 16 Kms. from the limits of 
Baroda Municipal Corporation. They are, 
therefore, governed by Gujarat Vacant 
Lands in Urban Areas (Prohibition of 
Alienation) Act, 1972. The petitioners ap- 
plied under sub-section (3) of Section 7 
for exempting the lands in question from 
the provisions of the said Act. That ap- 
plication was rejected by the Collector of 
Baroda by his order dated 14th April 
1974. The petitioners appealed against 
that order to the State Government. The 
appeal was dismissed on 14th August 1974. 


2. It is that order which is called 
in question by the petitioners in this 
petition. 


3. Mr. B. R. Shah who appears for’ 
the petitioners has contended before me 
that the refusal on the part of the State 
Government to grant exemption in res- 
pect of the lands in question is contrary 
to law. 


4. In order to examine the conten- 
tion which Mr. B. R. Shah has raised be- 
fore me, it is necessary to turn to sub- 
section (3) of Section 7 of the said Act. 
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It was under this sub-section that the 
petitioners made the present application 
to the Collector of Garoda. Sub-see. (3) 
of Section 7 provides as follows :— 


(3) Subject to any rules that may be 

made in this behalf or to any general or 
Special orders of the State Government, 
the Collector may, by order in writing, 
exempt any alienation or other transfer 
of any vacant land from the provisions 
of this Act in case the land is to be used 
for any educational, scientific, industrial 
or commercial purpose or for such other 
purpose as may be prescribed.” 
The petitioners want exemption of these 
lands from the provisions of the said Act 
because they want to establish an industry 
to manufacture finished goods out of raw 
materials consisting of by-products sup- 
plied by Indian Petro-Chemicals Ltd. It 
is, therefore, clear that the petitioners 
want these lands to be exempted from 
the provisions of the said Act because 
they want to use them for an industrial 
purpose. Requirement of sub-section (3) 
of Section 7 of the said Act is, therefore, 
satisfied. However, sub-section (3) of 
Section 7 has been made subject to any 
rules which the State Government may 
make in that behalf and also to any gene- 
ral or special orders which the State 
Government may issue. No. special or 
general orders made in this behalf have 
been produced before me.- Therefore, I 
am required to consider only the require- 
ment of the Rules. The State Govern- 
ment has made Gujarat Vacant Lands in 
Urban Areas (Prohibition of Alienation) 
Rules, 1972. Rule 5 is the rule which has 
a bearing on the application for exemp- 
tion made under sub-section (3) of Sec- 
tion 7. Clause fc) of sub-rule (1) of R. 5 
deals with a case where a vacant land is 
required for an industrial purpose. It 
provides as follows :-— 


“The collector shall not exempt under 
sub-section (3) of Section 7 any aliena- 
tion or other transfer of any vacant land 
from the provisions of the Act unless the 
land is to be used...... 


(c) for an industrial purpose by an 
industry established or to be established 
in the State requiring land for use within 
one year from the date of the application 
for exemption for the purpose of an in- 
dustry already established, or as the case 
may be, for the purpose of an industry 
to be established where such expansion 
programme, or as the case may be, estab- 
lishment has been approved, by the Cen- 
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trai cr where 


necessary.. 


the Slate Government, 


-oead that the Collector 
shall not "exempt any alienation or other 
transfer of any vacant land to be used for 
a purpose specified in clause (c) or (d) 
except with the previous approval of the 
Government.” 

Clause (c) of sub-rule (1) of Rule 5 lays 
down that the land should be required to 
be used for an industrial purpose by an 
industry established or to be established 
in the State. It is beyond dispute that 
the petitioners want to establish an in- 
dustry in the State and that they want 
the land for such an industrial purpose. 
It is not in dispute before me that they 
would use the land within one year from 
the date of the application for exemption 
and establish an industry. Mr. M. B. Shah 
has, however, raised a contention before 
me that there is nothing to show that the 
establishment of this industry has been 
approved by the Central Government or 
the State Government. I shall revert to 
this aspect of the controversy a little later. 
Ex~facie, therefore, the conditions under 
which exemption in respect of lands in 
question is sought under sub-section (3) 
of Section 7 read with clause (c) of sub- 
rule (1) of Rule 5 are satisfied. 

5. However, the exemption has 
been refused on three grounds. Firstly, 
it has been refused on the ground that the 
lands in question are likely to fall within 
the proposed Metropolitan Special control 
area. The petitioners have averred that 
Metropolitan special control area is an 
area where chemical Organic industries 
and industries based on by-products or 
Petroleum products are required to be 
located. This averment made on behalf 
of the petitioners has not been controvert- 
ed or denied on behalf of the respondents. 
It is, therefore clear that if the lands in 
question fall within the Metropolitan spe- 
cial control area they are much more 
eminently suited for the purpose of the 
establishment of an industry which the 
petitioners want to establish rather than 
come in way of such a project. It ap- 
pears to me that the situation of the lands 
in question within the proposed Metro- 
politan special control area has been 
taken into account’ by the authorities 
below for a purpose for which it can never 
be taken into account. I may also state 
that the Metropolitan plan of the City of 
Baroda which includes the special con- 
trol area is still a proposal. One does not 
know whether it would: be finalised and 
when. ‘Therefore, in my opinion, it was 


1977 


an error on the part of the authorities 
below to take into account an uncertain 
factor and to refuse exemption on that 
ground. Refusal of exemption on this 
grounds is, in my opinion, arbitrary. 

6. The second factor which has 
weighed by authorities below is that there 
are high and low tension power lines laid 
below the soil in the area: The existence 
of the high and low tension power lines 
can at the most subject the petitioners to 
a condition that nothing will be done by 
them within such vicinity of those high 
and low tension power lines as is neces- 
sary by which any damage would be 
caused either to those power lines or to 
any one or anything else. It cannot be a 
ground for refusal of exemption in abso- 
lute terms. Mr. B. R. Shah tells me that 
the existence of high’ and low tension 
power lines will require the petitioners at 
the most to leave a margin of 200’ from 
these power lines unused. 

aq: The third factor which has been 
taken into account is the existence of the 
National Highway. The existence of 
National Highway may create traffic pro- 
blem and ever increasing traffic may re- 
quire it to be expanded. However, on this 
ground exemption cannot be refused in 
absolute terms. The petitioners may be 
subjected to a condition of leaving 100 
‘margin from the National Highway un- 
built for the purpose of public safety as 
well as for the purpose of future develop- 
ment. In my opinion, therefore, the res- 
pondents were in error in refusing to 
grant exemption to the petitioners in res- 
pect of the lands in question. 

8. It may be noted that. this pro- 
ject of establishing an industry by the 
petitioners on the lands in question has 
been approved by the Gujarat State 
Financial Corporation. The Industries 
Officer, Baroda, has also recommended its 
establishment. It may also be noted that 
the lands in question abut on the ravines 
of Mahisagar. If such lands which are 
otherwise useless are put to a useful pur- 
pose and if an industry is established 
there it will cater to the needs of the 
starving people. There was, therefore, no 
reason for the respondents to refuse ex- 
emption to the petitioners in respect of the 
lands in question in absolute terms. They 
could have subjected them to terms in 
order to safeguard other interests. 

9. For the reasons stated above the 
orders made by the authorities below can- 
not be sustained, I, therefore, allow this 
petition, issue a writ of mandamus direct- 
ing the respondents to cancel the im- 
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pugned orders and to grant to the peti- 
tioners in respect of the lands in question 
exemption under sub-section (3) of Sec- 
tion 7 of the said Act. I may add that it 
will be open to the respondents to subject 
the petitioners to such terms and condi- 
tions as are reasonable and necessary for 
the purpose of protection of high and low 
tension power lines and for other purposes 
mentioned in this judgment. It will be 
open to the respondents to consider whe- 
ther the. permission of the Central Gov- 
ernment or State Government is neces- 
sary for the purpose of establishing the 
industry in question and, if it is neces- 
sary, whether the petitioner has obtained 
it. It is needless for me to say that if 
such a permission is necessary and if the 
petitioners have not obtained it, com- 
pliance with the writ issued by this Court 
shall be held up until they obtain such 
permission. Rule is made absolute with 
costs, 


Rule made absolute. 


AIR 1977 GUJARAT 11* 
J. B. MEHTA AND A, D, DESAI, JJ. 


Umedsinh Vakmatji Jadeja and others, 
Petitioners v, The State of Gujarat, Res- 
pondent, 


Mise, Criminal 
1974, D/- 4-2-1975.** 


(A) Criminal P. C, (1974), Ss. 167 and 
437 — Charge-sheet filed pending appli- 
cation under Section 167 — Magistrate’s 
power of granting bail, Criminal Revn. 
Appin. No. 599 of 1974 D/- 18-11-1974, 
(Guj) Overruled. 


Appin, No. 603 of 


If an application is made under Sec- 
tion 167 for bail by an accused person 
who is detained in custody pending in- 
vestigation for a period exceeding 60 
days, he is entitled to bail, But if pend- 
ing such an application for bail a charge- 
sheet is filed in the Court, the investiga- 
tion comes to an end and so also the 
power of the. Magistrate of granting bail 
to the accused under the provisions of 
Section 167 (2), The Magistrate then can 
exercise power of granting bail only 
under Section 437, The Magistrate to” 


*(Only portions approved for reporting by 
High Court are reported here). 

**(Against order passed by S.J., Jamna- 
gar, in Cri, Bail Appln. No. 76 of 1974. 


A'T/BT/A290/76/CWM 
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whom an application for bail under Sec- 
tion 167 (2) is made has to take the subse- 
quent event into consideration the subse- 
quent event being the filing of the 
charge-sheet, Criminal Revn. Appln, No. 
509 of 1974 D/- 18-11-1974 (Guj.) Over- 
ruled, (1975) 16 Guj LR 1034 Approved. 


' (Para 5) 
(B) Criminal P, C. (1974), S. 167 (2) 
Proviso (a) — Deeming fiction under — 


Scope, Observation in (1975) 16 Guj LR 
1034, Overruled. 

Because of the deeming fiction con- 
tained in Section 167 (2) Proviso (a) all 
the provisions of Chapter XXXII in- 
cluding the provisions of Section 437 (5) 
shall apply to a case in which bail has 
been granted under the provisions of 
Section 167 (2) (a) of the Code, AIR 1958 
SC 875 and 1952 A.C. 109 Rel, on, Ob- 
servation in (1975) 16 Guj LR 1034 Over- 
ruled, (Para 5) 
Ceses Referred Chronological Paras 
(1975) 16 Guj LR 1034 2 
(1974) Criminal Revn Appln No, 509 of 

1974, D/-18-11-1974 (Guj) 1, 5 
AIR 1958 SC 875 = 1959 SCR 703 5 
1952 AC 109 = (1951) 2 All ER 587 5 

D. D, Vyas; for Petitioner; A, J. Patel 
Asst. Govt, Pleader, for the State; P, M. 
Raval, for Complainant. 


DESAI J.:— This matter has been 
referred tọ us because of the difference 
of opinion in respectof the construction 
of Section 167 of the Criminal Procedure 
Code, 1973 (hereinafter referred to as 
the Code). Justice Surti in Criminal 
Revn Appln No, 509 of 1974 decided on 
18-11-1974 (Guj) took the view that un- 
der the provisions of Section 167 of the 
Code the accused must be automatically 
released on bail and the circumstance 
that the police subsequently submitted a 
charge-sheet to the Court need not come 
in way of the accused being so released. 
Justice Trivedi in Criminal Revn, Appln. 
No. 516 of 1974 decided’ on 3-12-1974* 
took the view that if the charge- 
sheet was filed pending an application 
of bail under Section 167 of the Code, 
the aceused cannot be said to be in de- 
tention under the provisions of Section 
167 of the Code and that no order could 
be passed to release him on bail under 
proviso (a) to sub-section (2) of S. 167 
of the Code and the Court has to exer- 
cise discretion under the provisions of 
Section 437 of the Code. ; 

2. Shortly stated the facts of this 
case are that the five petitioners, original 


*Reported in (1975) 16 Guj LR 1034, 
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accused Nos. 1 to 5 respectively, armed 
with deadly weapons like Dharia, axes, 
stick, etc, are alleged to have assaulted 
one Jitubha on September 20, 1974 and 
that petitioner No 3, original accused 
No. 3, had caused injuries on the head 
of Jitubha by means of a Dharia blow. 
Jitubha, the injured, was then removed 
to Irvin Hospital, Jamnagar on the same 
day and he died on September 26, 1974. 
The offence that was initially registered 
was under Section 307 of the Indian Penal 
Code but subsequently the accused were 
alleged to have committed offences 
punishable under Sections 147, 148. 149 
and 302 of the Indian Penal Code. Peti- 
tioners Nos, 1 to 4 were arrested on 
September 21, 1974 and petitioner No. 5 
was arrested on September 23, 1974. An 
application for bail was filed before the 
learned Magistrate on September 30, 1974 
which was rejected by him on October 3, 
1974, An application for bail was also 
filed by the petitioners before the learn- 


ed Sessions Judge but the same was re- 


jected on October 11, 1974. Thereafter a 
revision application was filed in this 
Court against the order of the learned 
Sessions Judge refusing bail to the veti- 
tioners but the same was subsequently 
withdrawn on October 19, 1974. The peti- 
tioners then filed the present miscel- 
laneous application for bail on November 
29, 1974, In the meanwhile the police 
filed a charge-sheet on November 22, 
1974 in the Court of the learned Magis- 
trate having jurisdiction. The criminal 
miscellaneous application came up for 
hearing before Justice Rane who in view 
of the aforesaid conflict in decisions, re- 
ferred the matter to a Division Bench. 


3. Now sub-section (1) of S, 167 of 
the Code provides that where any per- 
son is arrested and detained in custody 
and it appears that the investigation can- 
not be over by 24 hours fixed by S, 57, 
and there is no ground for believing that 
the accusation or information is well- 
founded, the officer in charge of the 
police station shall forthwith transmit to 
the nearest Judicial Magistrate a copy of 
the entries in the diary and shall at the 
sarme time forward the’ accused to such 
Magistrate. The relevant part of sub-sec- 
tion (2) of Section 167, which requires 
interpretation is as follows: 

“(2) The Magistrate to whom an ac- 
cused person is forwarded under this 
section may, whether he has or has not 
jurisdiction to try the case, from time to 
time, authorise the detention of the ac- 
cused in such custody as such Magistrate 
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thinks fit, for a term not exceeding fif- 
teen days in the whole; and if he hag no 
jurisdiction to try the case or commit it 
for trial, and considers further detention 
unnecessary, he may order the accused 


to be forwarded to a Magistrate having , 


such jurisdiction: 

Provided that:— 

(a) The Magistrate may authorise de- 
tention of the accused person, otherwise 
than in custody of police, beyond the 
period of fifteen days if he is satisfied 
that adequate grounds exist for doing so, 
but no Magistrate shall authorise the de- 
tention of the accused person in custody 
under this section for a total period ex- 


ceeding sixty days, and on the expiry of . 


the said period of sixty days, the accused 
person shall be released on bail ig he is 
prepared to and does furnish bail; and 
every person released on bail under this 
section shall be deemed to be so releasd 
under the provisions of Chapter XX XIII 
for the purposes of that Chapter,” 

Sub-section (3) of S, 167 provides that a 
Magistrate authorising under this section 
detention in the custody of the police shall 
record his reasons for so doing. Sub-sec- 
tion (5) of Section 167 provides that if in 
any case triable by a Magistrate as a 
summons-case, the investigation is not 
concluded within a period of six months 
from the date on which the accused was 
arrested, the Magistrate shall make an 
order stopping further investigation into 
the offence unless the officer making the 
investigation satisfies the Magistrate that 
for special reasons and in the interests of 
justice the continuation of the investiga- 
tion beyond the period of six months is 
necessary, Chapter XXXIII of the Code 
contains provisions as to bail and bonds. 
Section 436 relates to the granting of 
bails in a case of bailable offence, Sec- 
tion 437 provides for granting of bail in 
non-bailable cases and provides that the 
accused shall not be released by the 
Court on bail if there appears reasonable 
grounds for believing that he has been 
guilty of an offence punishable with 
death or imprisonment for life, Sub-sec- 
tion (2) of Section 437 provides that if 
it appears to such officer or Court at any 
Stage of inquiry or trial that there are 
not reasonable grounds for believing that 
the accused has committed a non-bail- 
able offence, but that there are sufficient 
grounds for further inquiry, the accused 
shall pending inquiry be released on bail 
or at the discretion of such officer or 
Court, on the execution by bhim of a 
bond without sureties subject to the pro- 
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visions of the section that follow. Sub- 
section (5) of Section 437 provides that 
any Court which has released a person 
on bail under sub-section (1) or sub-sec- 
tion (2), may ìf it considers it necessary. 
so to do, direct that such person be ar- 
rested and commit him to custody, 

4 Now the provisions of S. 167 are 
contained in Chapter XII of the Code 
which is headed as “Information to the 
Police and their Powers to Investigate.” 
Sections 154 to 176 occur in this Chapter 
and all these sections pertain to the col- 
lection of evidence during investigation. 
The procedure of arrest, detention and 
remand during the investigation is in- 
corporated in Section 167, A person can- 
not be detained in police custody beyond 
24 hours of his arrest, Such a person has 
to be produced before a Magistrate, The 
Magistrate before whom he may be pro- 


duced may be the Magistrate having 
jurisdiction to try the case or may be 
the Magistrate having no such jurisdic- 


tion, Either of the aforesaid Magistrate 
can authorise detention of the accused in 
such custody as such Magistrate thinks 
fit, for a term not exceeding 15 days in 
the whole. If the accused was produced 
before the Magistrate having no jurisdic- 
tion to try the case or to commit for 
trial, and he considers further detention 
unnecessary he may order the accused to 
be forwarded 40 the Magistrate having 
such jurisdiction, The aforesaid provisions 
of Section 167 apply to any person ac- 
cused of an offence punishable with 
death or imprisonment for life or an of- 
fence punishable otherwise than that. 
Now proviso (a) to sub-section (2) of 
Section 167, provides that the Magistrate 
may authorise detention of the accused 
person, otherwise than in custody of the 
police, beyond the period of 15 days, if 
he is satisfied that adequate grounds exist 
for doing so, The power of remand, ihere- 
fore, is not a mechanical act but the 
Magistrate has to exercise his discretion 
and can order remand only if he is satis- 
fied that adequate grounds exist for do- 
ing so. The powers of Magistrate to autho- 
rise detention of the accused during the 
investigation are again not unlimited. On 
the expiry of total period of 60 days, the 
accused person is entitled to be released 
on bail if he is prepared to and furnishes 
bail, Proviso (a) to Section 167 (2) is not 
a general provision relating to granting 
of bail but is integrally connected with 
the scheme relating to investigation and 
regarding arrest and remand, The power 
of remand is exercised by the Magistrate 
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to facilitate investigation, The function of 
the Magistrate under the provisions of 
Section 167 (2) is to see that the police 
does not abuse the power of investiga- 
tion, The Magistrate’s functions at this 
Stage are intended to prevent abuse, Con- 
tinuation of the arrest and. detention of a 
person for the purpose of investigation 


from time to time has to be authorised 
by the Magistrate under the provisions 
of Section 167 (2) of the Code. The legis- 


lature requires the investigation to be 
completed within 24 hours if possible 
and at any rate before the expiry of 60 
days. If the investigation is not comple- 
ted within the period of 60 days the ac- 
cused is entitled to bail, The provisions 
of Section 167 operate during the inves- 
tigation and a Magistrate exercises the 
power of authorising detention of the ac- 
cused at a stage when he has not taken 
cognizance of the case, Under the provi- 
sions of Section 167, it is the Magistrate 
who exercises the power, Under the pro- 
visions of Section 437 of the Code it is 
the Court which exercises the power of 
granting bail in non-bailable offences. 
Under Section 437 the Court cannot re- 
lease a person accused of an offence if 
there appears reasonable ground for be- 
lieving that he is guilty of the offence 
punishable with death or imprisonment 
for life. In exercising the power under 
Section 437 the Court has to exercise its 
judicial discretion after examining the 
merits of the case, Under the provisions 
of Section 167 (2) the Magistrate while 
granting a remand order has only to 
satisfy himself as to whether there exist 
adequate grounds for authorising further 
detention pending investigation, The 
Magistrate has not to decide while exer- 
cising power of granting bail under Sec- 
tion 167 of the Code as to whether there 
are reasonable grounds for believing that 
the accused has been guilty of an offence 
punishable with death or imprisonment 
for life, 


5. The provisions of Section 167 (2) 
and the provisions of Section 437 thus 
operate in different fields. The Magistrate 
has to exercise his power of releasing 
the accused on bail under Section 167 
(2) i£ the total period of detention of the 
accused exceeds 60 days. But this power 
is to be exercised during the pendency 
of investigation only, The power under 
Section 167 (2) of granting bail cannot 
be exercised by the Magistrate when the 
investigation is over or to put in other 
words, when he takes cognizance of the 
case either under the provisions of Sec- 
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tion 170 or 173 of the Code, If the Magis- 
trate takes cognizance of the offence 
under either of the aforesaid section the 
Magistrate can exercise power only under, 
Section 437 of the Code, Therefore, if an 
application is made under Section 167 for 
bail by an accused person who is detain- 
ed in custody pending investigation for 
a period exceeding 60 days, he is entitl- 
ed to bail. But if pending such an ap- 
plication for bail a charge-shee; is filed 
in the Court, the investigation comes to 
an end and so also the power of the 
Magistrate of granting bail to the accus- 
ed under the provisions of Section 167 
(2). The Magistrate then can exercise 
power of granting bail only under Sec- 
tion 437, The Magistrate to whom an ap- 
plication for bail under Section 167 (2) 
is made has to take the subsequent event 
into consideration: —- the subsequent 
event being the filing of +he charge-sheet. 
In the case before Mr, Justice Surti, the 
offence was committed on June 24, 1974 
and the accused were taken in judicial 
custody on June 29, 1974, The Charge- 
sheet was filed on August 24, 1974 and 
on the same day the accused filed an ap- 
plication for bail under the provisions of 
Section 167 of the Code, Justice. Surti 
took the view that the accused was auto- 
matically entitled to be released on bail 
in view of' the provisions of Section 167 
and the. circumstance that the police sub- 
sequently submitted the charge-sheet to 
the Court could not come in the way of 
the accused to be released on bail, Nei- 
ther the limitation that the power of 
granting bail under Section 167 can be 
exercised only pending investigation nor 
the provisions of Sec, 437 were brought 
to the notice of the Court. The provisions 
of’ Section 167 (2)-operate only during 
the investigation, No sooner a charge- 
sheet is filed the provisions of S, 437 are 
attracted in a case of an offence punish- 
able with death or imprisonment for life. 
If in a case the investigation is not com- 
pleted within hẹ period of 60 days and 
the accused is released on bail under the 
provisions of Section 167 of the Code 
then the order of bail operates even after 
the charge-sheet is filed. This is so be- 
cause of the deeming fiction provided in 
proviso (a) to sub-section (2) of S, 167 
of the Code. The proviso provides that 
every person released on bail under this 
section shall be deemed to be so releas- 
ed . under the provisions of Chapter 
XXXIII for the purposes of that Chapter. 
The effect of these provisions is that if 


a person is released on bail during the 
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pendency of investigation, the order of 
release on bail operates even after the 
charge-sheet is filed, The deeming fiction 
is very widely worded, Under the said 
deeming provisions every person released 
on bail under the provisions of S. 167 (2) 
shall be deemed to be released un- 
der the provisions of Chapter XXXIII for 
the purposes of that Chapter. The effect 
of this deeming provision is that if an 
accused person is released on bail as per 
the provisions of Section 167 (2) (a), the 
bail order continues even after the 
charge-sheet is filed, But in view of the 
provisions of deeming fiction it is open 
to the prosecution to make an application 
for cancellation of bail under the provi- 
sions of sub-section (5) of Section 437 of 
the Code, It was argued that the effect 
of the deeming fiction contained in Sec- 
tion 167 (2) (a) is that only procedural 
provisions relating to bail and bonds con- 
tained in Chapter XX XIII of the Code 
are attracted in cases where the bail is 
granted under Section 167 of the Code. 
In support of this contention reliance was 
sought to be placed on the judgment of 
Justice Trivedi in Criminal Revision Ap- 
Plication No. 516 of 1974* (supra) wherein 
it was observed that the deeming provi- 
sion is enacted with a view that other 
incidental provisions as to bail and bonds 
contained in Chapter XX XIII may apply 
to the order of bail and bonds granted 
under S. 167 of the Code. This observa- 
tion does support the said argument but 
with greatest respect to the learned 
Judge we are unable to agree with him. 
Such a narrow construction cannot be 
given to the deeming fiction because the 
deeming fiction is broadly worded and 
there ig nothing in the statutory fiction 
to limit its applicability only to the pro- 
cedural provisions of Ch, 33 of the Code. 
The Supreme Court has 
M. K. Venkatachalam v. Bombay Dyeing 
and Mfg. Co. Ltd., AIR 1958 SC 875, the 
scope of deeming fiction, The Supreme 
Court in the said case approved the ob- 
servations made by Lord Asquith of 
Bishopstone in East End Dwellings Co. 
Ltd. v. Finsbury Borough Council, 1952 
AC 109 at p. 182, wherein he observed 
as under: 


“The statute says that you must 
imagine a certain state of affairs; it does 
not say that having: done so, you must 
cause or permit your imagination to 
boggle when it comes to the inevitable 
corollaries of the state of affairs”. 


Ramniklal v. Mohanlal (FB) 


considered in 
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It is thus clear that because of the deem- 
ing fiction contained in Section 167 all 
the provisions of Chapter XXXII in- 
cluding the provisions of Section 437 (5) 
Shall apply to a case in which bail has| 
been granted under the provisions of 
Section 167 (2) (a) of the Code, 

6. So far as the present case is 
concerned, it is evident that an applica- 
tion for bail was made in this Court after 
the charge-sheet was filed before the 
learned Magistrate, Therefore, only the 
provisions of Section 437 can apply and 
while granting bail, the Court has to 
exercise its discretion as per the provi- 
sions of the said section, The accused 
have asked for bail but we are now told 
that ¢he sessions trial has already begun 
and, therefore, Mr. Vyas, appearing for 
the petitioners, does not press his appli- 
cation for bail on merits. 

7. The result is that the 
tion for bail is, 
Orders accordingly, 

Application rejected. 


applica- 
therefore, rejected. 


AIR 1977 GUJARAT 15 
FULL BENCH 


A. D. DESAI, B. K. MEHTA AND 
N. H. BHATT, JJ. 


Ramniklal Dwarkadas Modi, Petitioner 
v. Mohanlal Laxmichand and others, Op- 
ponents. 


Civil Revn. Appln. No. 1327 of 1968, 
D/- 14-10-1976. 
; (A) Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act (57 of 1947), 
Sections 12 and 11 — Eviction for non- 
payment of rent for more than six months 
Tenant if bound to make application under 
Section 11 for fixing standard rent within 
One month of the demand notice — 
Methods and manners in which dispute as 
to standard rent can be raised, pointed out. 
Civil Revn. Application No. 517 of 1965, 
D/- 29-10-1968 (Guj), Overruled, 


A dispute as to the standard rent can 
be raised in any other manner like giving 
a notice disputing standard rent prior to 
the demand notice under Section 12 (2) or 
by way of a reply within one month of 
such a notice. It is not that the only 
manner in which the dispute regarding 
the standard rent can be brought into 
existence for taking the case out of Sec- 
tion 12 (3) (a) is to make an application 
for fixing the standard rent within one 
month of the service of the demand 





*Reported in (1975) 16 Guj LR 1034, 


LT/LT/E330/76/LGC 


16 Guj. [Pr. il Ramnikial v. Mohanlal (FB) (Desai J.) A.L R. 
notice. Civil Revision Application No. 517 AIR 1968 SC 1109 = 9 Guj LR 759 
of 1965, D/- 29-10-1968 (Guj), Overruled; 1,3,7 


AIR 1964 Guj 9, Approved. (Case law dis- 
cussed). (Para 12) 

The siages at which the dispute as to 
the standard rent has to be raised and the 
manner in which it should be raised are 
as follows :— 

(a) If the tenant files an application 
to the Court under Section 11 (3) within 
the period of one month of the receipt of 
the notice referred to. in Section 12 (2), he 
shall be deemed to be ready and willing 
to vay the rent and permitted increases 
specified in the order made by the Court 
as per provisions of Section 12 read with 
the Explanation. 

(b) The tenant can also establish his 
readiness and willingness to pay the rent 
due by any other mode than the one indi- 
cated in: the Explanation read with Sec- 
tion 12. as for example, by tendering the 
demanded amount of rent in cash within 
one month of the receipt of the notice re- 
ferred to in Section 12 (2). 

(c) The tenant can also claim protec- 
tion from the operation of Section 12 (3) 
(a) by raising a dispute as to the standard 
rent either prior to the notice under Sec- 
tion 12 (2) or by reply to the notice but 
in this case the tenant must do so within 
one month from the receipt of the notice 
referred to in Section 12 (2). 

The protection obtainable as per ‘points 
(b) and (c) set out hereinbefore is further 
protection to which the tenant is entitled 
and is independent of each other as well 
as what is said in point (a). It is not a 
further requirement for such protections 
that the tenant must make an application 
under Section 11(3). The word “next” 
used in Section 12 (2) means immediately 
so that the tenant has to raise a dispute 
regarding the standard rent within one 
month of the receipt of the notice refer- 
red to in Section 12 (2). (Para 11) 

(B) Precedents — Authority of judi- 
cial decisions — Decision of Supreme 
Court is not to be read as a statute — De- 
cision of a Court is only an authority to 
what it actually decides, AIR 1968 SC 647, 
Foll, — (Constitution of India, Art. 141). 


(Para 7) 

Cases Referred: Chronological Paras 
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(1968) Civil Revn. Appln. No. 517 of 1965, 


D/- 29-10-1968 (Guj) 2,3,9 
AIR 1964 SC 1341 = (1964) 5 SCR 157 = 
5 Guj LR 55 7.8 
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Suresh M. Shah with D. B. Dholakia, 
for Petitioner; D. U. Shah, for Opponents. 


DESAI, J.:—- In this reference the 
question to be determined is whether it is 
not sufficient to raise a dispute as to the 
standard rent within one month in reply 
to the notice or even prior to the date of 
such demand of rent, but it is necessary 
in either case also to make an application 
under Section 11 of the Bombay Rents, 
Hotel and Lodging House Rates Control 
Act, 1947 (hereinafter referred to as the 
Act) within one month of the notice re- 
ferred to in Section 12 (2) of the Act in 
order to avoid a decree of eviction under 
Section 12 (8) (a) of the Act. To state 
shortly, the essential facts are that the 
suit residential premises were rented by 
the opponent-plaintiff-landlord to the peti- 
tioner-defendant-tenant on monthly rent 
of Rs. 45/-. The tenant was in arrears of 
rent with effect from April 1, 1966. The 
tenant had given a notice to the landlord 
on September 2, 1966 and raised a dis- 
pute that the monthly rent of Rs. 45/- 
was excessive. Thus he raised a dispute 
as to the standard rent of the suit pre- 
mises. The landlord replied to this notice 
on September 12, 1966. Thereafter the 
landlord gave a notice dated January 11, 
1967 to the tenant demanding arrears olf 
rent from April 1, 1966 and terminating 
his tenancy. The notice was returned as 
not claimed. The landlord, therefore, 
gave a second notice dated January 23, 
1967 which was returned with a postal 
endorsement “refused”, Then the land- 
lord filed a Regular Civil Suit No. 334 o] 
1967 in the Court of the Joint Civil Judge 
Junior Division, Rajkot for recovering the 
rent and possession of the suit premise: 


on the ground of arrears of rent whict 


were due for a period of more than £ 
months. The tenant filed Civil Miscellane-. 
ous Application No. 336-A of 1967 fol 
fixation of standard rent under Section 1) 
of the Act on October 26, 1967. This ap- 
plication and the suit were consolidatec 
and heard together. The learned tria 
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Judge following the decision of the Su- 
preme Court in Shah Dhansukhlal Chha- 
ganlal v. Dalichand Virchand Shroff, 9 Guj 
LR 759 = (AIR 1968 SC 1109) passed a 
decree of eviction under Section 12 (3) (a) 
of the Act, holding that the dispute re- 
garding the standard rent was required to 
be raised by filing an application for fixa- 
tion of standard rent under Section 11 (3) 
of the Act within one month of the notice 
referred to in Section 12 (2) of the Act and 
in the present case the dispute regarding 
the standard rent was not raised in that 
manner. In Civil Appeal’ No. 79 of 1968 
filed by the tenant against the said judg- 
ment and decree, the learned District 
Judge confirmed the decree of eviction 
passed by the trial Court on the ground 
that the decision of this Court in Shah 
Ambalal Chhotelal v. Shah Babaldas Daya- 
bhai, 3 Guj LR 625 = (AIR 1964 Guj 9) 
to the effect that it was not incumbent on 
the tenant to make an application under 
Section 11 (3) of the Act for fixation of 
the standard rent within one month of the 
receipt of the notice was overruled by the 
decision in Dhansukhlal’s case, wherein it 
was held that Section 12 (1) of the Act 
must be read with the explanation and so 
read the tenant could be considered to be 
ready and willing to pay if before the ex- 
piry of the period of one month after the 
notice referred to in sub-section (2) of Sec- 
tion 12 of the Act an application to the 
Court under Section 11 (3) of the Act was 
made and thereafter the tenant paid or 
tendered the amount of rent or permitted 
increases as specified by the Court. 

2. Before the learned single Judge 
who heard this revision application, the 
aforesaid decision of the lower appellate 
Court was sought to be supported by 
relying upon the decision given by M.U. 
Shah J. in Civil Revn. Appln. No. 517 of 
1965 decided on October 29, 1968 (Guj), 
the decisions of the Supreme Court in 
Dhansukhlal’s case (supra); Harbanslal 
Jagmohandas v. Prabhudas Shivlal, 78 
DLR 213 = (AIR 1976 SC 2005) and the 
decision of the Division Bench consisting 
of S. H. Sheth J. and Rane J. in Civil 
Revision Application No. 581 of 1972 de- 
cided on April 8, 1976. 

3. M. U. Shah J. in Civil Revision 
Application No. 517 of 1965 made the fol- 
lowing observations: 

“It is true that in reply to the olane 
tiffs notice, the defendant No. 1 had also 
contended that the contractual rent of 
Rs, 25/- per month was excessive and thus 
raised a dispute. But the defendant No. 1 
did not make an appropriate application 
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as required unde sub-section (3) of Sec- 
tion 11 of the Rent Act and, in terms of 
that sub-section. The. point is now clear- 
ly governed by a decision of the Supreme 
Court in Shah Dhansukhlal Chhaganlal v. 
Dalichand Virchand Shroff, AIR 1968 SC 
T109, at page 1112,. a 


So far as the case be ‘the Supreme Court 
in Harbanslal Jagmohandas (supra), is 
concerned reliance was placed on the fol- 
lowing observations of the Court: 


“The question as to when a dispute is 
to be raised came up for consideration in 
S. D. Chhaganlal v. D. V. Shroff. The ap- 
pellant fell into arrears of rent in that 
case, The landlord gave a notice to the 
tenant on April 18, 1955 demanding the 
arrears of rent and also terminating the 
tenancy of the defendant with effect from 
May 31, 1955. The notice was received 
by the defendant on April 21, 1955. The 
suit for ejectment was filed on March 15, 
1956 on the ground that the defendant was 
in arrears of payment of rent and permit- 
ted increases and as such not entitled to 
the protection of the Act. This Court 
held that Section 12 (1) of the Act must 
be read with the Explanation and so read 
it means that the tenant can only be con- 
sidered to be ready and willing to pay if, 
before the expiry of the period of one 
month after notice referred to in sub-sec- 
tion (2), he makes an application to the 
Court under sub-section (3) of Section 11 
and thereafter pays or tenders the amount 
of rent or permitted increases specified 
by the Court. This Court found in S. D. 
Chaganlal’s case that the tenant made no 
payment within the period of one month 
of the notice of the ejectment and further 
that although in his written statement he 
raised dispute about the standard rent he 
made no application in terms of S. 11 (3) 
of the Act. The tenant can claim protec- 
tion from the operation of Section 12 (3) (a) 
of the Act only if the tenant makes an ap- 
plication within one month of the service 
of the notice terminating the tenancy by 
raising a dispute as to standard rent.” 


4. ° Rane J. speaking for the Divi- 
sion Bench observed: 


“It is not disputed that the defendants 
did not make an application to the Court 
under sub-section (3) of Section 11 of the 
Rent Act before the expiry of the period 
of one month after the notice referred to 
in sub-sec. (2) of S, 12 of the Rent Act. 
Under these circumstances, the defen- 
dants cannot avoid the decree for evic- 
tion on the ground that there is a dispute 
as regards the standard rent in the in- 
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stant suit. If any authority is needed on 
the point, it is provided by the decision of 
the Supreme Court in the cases of Har- 
banslal Jagmohandas v. Prabhudas Shivlal, 
(Civil Appeal No. 282 of 1971) and Rev. 
Everett M. Fasanchat v. West End Works, 
(Civil Appeal No. 2068 of 1971 reported 
in AIR 1976 SC 2005)”. 


5. The learned single Judge was 
unable to agree with the decision that 
Ambalal’s case (supra) on the point in 
question was overruled and, therefore, 
made a reference to a larger Bench. The 
point of reference is as under: 


“Whether the only manner in which 
a dispute as to the standard rent can be 
brought into existence for taking the case 
out of the provisions of Section 12 (3) (a) 
of the Act is by making of an application 
for fixing the standard rent within one 
month of the service of the demand notice 
or the dispute can be raised in any other 
manner like giving of a notice disputing 
the standard rent prior to the demand 
notice or by way of reply within one 
month of the service of the demand 
notice ?” 
This Bench is, therefore, constituted to 
decide the said question. 


6. In Ambalal’s case (AIR 1964 Guj 
9) (supra) the Court analysed the provi- 
sions of Section 12 of the Act and observ- 
ed: 


“The right to recover possession being 
dependant upon whether or not a tenant 
has paid or has been ready and willing to 
pay and has performed the other condi- 
tions of the tenancy the question must 
always arise. whether at the date when 
the landlord filed his suit he was in a 
position to establish that the tenant was 
not one who was entitled to the benefit 


of sub-section (1) inasmuch as he 
had not paid or was not ready 
and willing to pay the standard 


rent and permitted increases when the 
suit was instituted. It is only when a 
landlord is in a position to establish that 
the tenant forfeited his right to protec- 
tion under this sub-section that the land- 
lord would have a cause of action to file 
a suit for ejectment. Therefore, it is at 
the date when such a cause of action ac- 
crues to the landlord that the Court has 
to ascertain whether the prohibition 
against the landlord laid down in sub- 
section (1) against his right to recover 
possession existed or not, This position 
becomes clear also from the provisions 
of sub-section (2) which lays down an 
obligation on the landlord to serve a no- 
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tice in writing of the demand of the stan- 
dard rent and permitted increases and 
the necessity of one month expiring even 
after such a notice has been served upon 
the tenant, Sub-section (2) thus lays 
down a condition precedent and evident- 
ly it is done to give an opportunity to a 
defaulting tenant to pay up the arrears 
and save himself from being evicted. If 
the tenant pays up the arrears within the 
time prescribed in sub-section (2), he 
gets the protection of sub-section (1). The 
effect of sub-sections (1) and (2), there- 
fore, is two-fold:— ; 

(a) if the tenant has paid or has been 
ready and willing to pay standard rent 
and permitted increases, he is protected 
by sub-section (1) and he cannot be evict- 
ed, and 

_(b) even if he has committed default 
but pays up within the time laid down 
in sub-section (2), which would be be- 
fore the institution of the suit, he would 
still be protected under sub-section (1). 
The Legislature has then gone one step 
further by providing in sub-section (3) 


‘(b), in cases not falling either under sub- 


section (1) on the one hand and sub-sec- 
tion (3) (a) on the other, a further oppor- 
tunity and safeguard if the defaulting ten- 
ant pays up the arrears on the first day 
of the hearing of the suit or on such other 
date that the Court may fix and conti- 
nues to pay thereafter regularly, Thus 
the Legislature has created safeguards 
for the tenant available to him at three 
different stages: 

(1) If he has been paying or has been 
or is deemed to be ready and willing to 
pay the standard rent and permitted in- 
creases at the date of the suit, sub-sec- 
tion (1) protects him. 


(2) Even if he has not been paying or 
has not been ready and willing to pay 
and has in fact committed default, but 
pays before the date of the suit within 
the time prescribed by sub-section (2), in 
which even sub-section (1) again safe- 
guards him, and 


(3) Even if he has not paid or has not 
been ready and willing to pay and has 
in fact committed default, except in 
cases falling under sub-section (8) (a), he 
is still safeguarded by sub-section (3) (b). 
if he makes payment on the first day of 
hearing or on or before such date fixed 
by the Court.” : 

The Court negatived the argument that 
the dispute raised for the first time in the 
written statement filed after the expiry 
of one month of the notice referred to 
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in Section 12 (2) of the Act could give 
any protection to a tenant who is in ar- 
rears of rent for more than 6 months 
against the operation of the provisions 
of Section 12 (3) (a) of the Act. The Court 
then’ considered Section 12 (1). and the 
Explanation and observed: : 

“But with respect neither the: expla- 
nation nor sub-section (3) of Section 11 
rules. out the proof of readiness and wil- 
lingness by a mode other than that pro- 
vided for by the explanation. There is no- 
thing in S. 12 or the explanation to war- 
rant the narrow construction that the 
tenant can establish his readiness and 
willingness only through the rule of pre- 
sumption laid down in the explanation 
or the machinery provided in sub-section 
(3) of Section 11. The explanation is only 
one more protective safeguard created 
for the benefit of the tenant. If he avails 
of it, the Court then raises a presump- 
tion. If he does not, but proves his readi- 
ness and willingness otherwise, the Court 
cannot discard such evidence. This view 
was accepted in an unreported judgment 
by Chagla C. J. in Civil Revision Appli- 
cation No. 412 of 1957, decided on July 8, 
1958, where he stated that the explana- 
tion by a legal fiction treats an applica- 
tion for fixation of the standard rent as 
evidence of readiness and willingness of 
the tenant to pay; nevertheless it is open 
to the tenant to prove his readiness and 
willingness otherwise. He agreed with 
the contention on behalf of the tenant 
that in case of a dispute regarding the 
standard rent, it was not necessary that 
the tenant must pay the rent fixed by the 
Court on an application under the. expla- 
nation. The explanation is intended as a 
safeguard for the tenant; if he obtains an 
erder and pays the amount according to 
that order, then no question of his being 
in arrears arises, but, he added, that it 
was open to the tenant to take the risk 
and deposit what he thinks to be the 


standard rent and if that turns out to be’ 


standard rent fixed by the Court, it would 
be sufficient. Conversely, as observed by 
Datar, J. in Civil Revision Application 
No. 1495 of 1956, decided on February 5, 
1958 (Bom) the explanation does not 
mean that if no such application is made, 
the tenant would be deemed not to be 
ready and willing. In our view, there is 
no warrant either in Section 12 or in the 
explanation thereto to take a restricted 
construction adopted by Patel J. and 
Raju J. There is nothing in the section to 
indicate that the Legislature intended to 
lay down an exclusive mode of establish- 
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ing readiness and willingness by resort- 
ing only to the explanation. The explana- 
tion, as aforesaid, provides only a pre- 
sumption and that is one mode of evi- 
dencing readiness and willingness, but, 
the tenant may not choose to resort to’ 
that method and may prefer to establish 
his readiness and willingness otherwise 
than under the explanation. There is no- 
thing in the section not to allow him to 
establish his actual readiness and willing-. 
ness instead of relying on the fiction 
created by the explanation. There is also 
nothing in the section to prevent him 
from applying under Section 11 irrespec- 
tive of the explanation.” (Underlining 
ours). 


This ruling of the Division Bench was 
always followed in this Court till the de- 
cision in Dhansuklal’s case (supra) and 
the question is whether the latter deci- 
sion overrules the aforesaid proposition 
of law enunciated in Ambalal’s case 
(AIR 1964 Guj 9) (supra). In Harbanslal 
Jagmohandas’s case (AIR 1976 SC 2005) 
(supra), the Supreme Court had to re- 
solve the question as to whether on re- 
ceipt of a notice from the landlord termi- 
nating the tenancy on the ground of ar- 
rears of rent, the dispute as to the stan- 
dard rent had to be raised before expiry 
of one month after the service of the no- 
tice. Ambalal’s case (supra) was summa- 
rised by the Court as holding that in 
order to avoid the operation of Section 
12 (3) (a) of the Act, dispute with regard 
to the standard rent or permitted in- 
creases must be raised latest before the 
expiry of one month from the date of 
service of the notice under Section 12 (2) 
of the Act and it was not enough to raise 
a dispute for the first time in the written 
statement, Or to put in other words to 
attract the application of Section 12 (3) 
(a) of the Act there must be non~-exist- 
ence of the dispute at the date of the no- 
tice and such a non-existence must con- 
tinue right upto the expiration of one 
month from the date of service of the 
notice so that if the dispute was rais- 
ed at any time prior to the expiration of 
the said period of one month, the opera- 
tion of Section 12 (3) (a) of the Act 
would be excluded. The Full Bench of 
the Bombay High Court in Dattu Subhana 
v. Gajanan Vithoba, 73 Bom LR 371 = 
(AIR 1971 Bom, 396) took the view that 
the tenant could raise a dispute as to 
standard rent by raising an issue as to 
standard rent in the written statement 
and in taking this view the. Bombay High 
Court relied on Section 11 (4) of the Act. 
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The Supreme Court on this point affirm- 
ed the decision of this High Court in 
Ambalal’s case (AIR 1964 Guj 9) (supra) 
and rejected the view in Dattu Subhana’s 
case (supra) observing as under:— 

“The view of the Bombay High 
Court overlooks the limitation of time 
within which a dispute is to be raised as 
to standard rent. The view of the 
bay High Court is that disputing within 
one month of the service of the notice 
terminating the tenancy is one mode of 
raising a dispute and there is another 
mode of raising the dispute at any stage 
of the suit. The view of the Bombay High 
Court nullifies the provisions contained 
in Section 12 and Explanation thereto 
and confers a right on the tenant where 
the legislation does not contemplate such 
a right. j 

The provisions in Section 11 (3) of 
the Act deal with others which may be 
passed by the Court during the pendency 
of the application disputing the rent. 
Provisions in Section 11 (4) of the Act 
deal with orders which may be passed 
consequent upon dispute as to rent, It 
is only when an application disputing 
rent is made within the time contemplat- 
ed by Explanation I to Section 12 of the 
Act that the provisions in sub-sections (3) 
and (4) of Section 11 are attracted.” 


1. In coming to this view the 
Supreme Court referred to the decision 
in Dhansukhlal’s case (supra) and - made 
the observations cited herein before, The 
Supreme Court pointed out that in Dhan- 
sukhlal’s case the tenant had made no 
payment within one month of the notice 
of ejectment. The tenant had made no 
application under Section 11 (3) of the 
Act for fixation of the standard rent 
within the period of limitation and had 
raised contention regarding the standard 
rent for the first time in the written 
statement. It may be noticed that the 
facts found in Dhansukhlal’s case show 
that the same was governed by the pro- 
visions of Section 12 (3) (b) of the Act 
and the contention raised before the 
Court was whether the provisions of Sec- 
tion 12 (1) of the Act were applicable 
throughout the hearing of the suit, that 
is, down to the date of final hearing. If 
at that stage it was found that the tenant 
had paid up all the arrears due from him 
could he be ejected? The Court in Dhan- 


sukhlal’s case (AIR 1968 SC 1109) ans- 
wered this question to quote:— 
“It appears to us that there is no 


substance in the contention put forward 
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on behalf of the appellant. Section 12 (1) 
must be read with the Explanation and 
so read it means that a tenant can only 
be considered ‘to be ready and willing 
to pay’ if, before the expiry of the period 
of one month after notice referred to in 
sub-section (2). he makes an application 
to the Court under sub-section (3) of 
Section 11 and thereafter pays or tenders 
the amount of rent or permitted increas- 
es specified by the Court, We have al- 
ready noted that the tenant made no pay- 
ment within the period of one month of 
the notice of ejectment and although in 
his written statement he raised a dispute 
about the standard rent he made no ap- 
plication in terms of Section 11 (3) of 
the Act. The readinesss and willingness 
to pay has therefore to be judged in the 
light of the facts of the case. Where as 
here a suit is filed on the ground that the 
tenant was in arrears for a period of 
more than 6 months and although raising 
a dispute as to the standard rent and per- 
mitted increases recoverable under the 
Act, the tenant makes no application in 
terms of Section 11 (8) he cannot claim 
the protection of Section 12 (1) by mere- 
ly offering to pay or even paying all ar- 
rears due from him when the Court is 
about to pass a decree against him. In 
Vora Abbasbhai Alimohomed v. Haji 
Gulamnabi Haji Safibhai (1964) 5 SCR 
157 = 5 Guj LR 55 = (AIR 1964 SC 
1341) it was pointed out that Section 12 
(1) of the Act applied to a tenant who 
continued to remain in occupation even 
after the expiry of the contractual ten- 
aney so long as he paid or was ready and 
willing to pay the amount of the stan- 
dard rent and permitted increases. The 
protection was however available to a 
tenant subject to the provisions of Sec- 
tion 13 and to the limitations contained 
in Section 12 (2) and Section 12 (3) (a) 
of the Act.” 


The Court made clear that Section 12 (1) 
of the Act had to be read with Explana- 
tion to the section, The ratio of this de- 
cision is clearly that protection under 
Section 12 (1) of the Act can be availed 
of only if before the expiry of the period 
of one month after the notice referred to 
in sub-section (2) of Section 12 of the 
Act the tenant makes an application un- 
der Section 11 (8) of the Act and there- 
after he pays or tenders the amount of 
rent or permitted increases specified by 
the Court. The clear and specific propo- 
sition of law laid down therein is to the 
effect that in order to avoid the provisions 
of Section 12 (3) by claiming protection 
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under Section 12 (1), the tenani has to 
make an application under Section 11 (3) 
of the Act before the expiry of one month 
of the receipt of the notice under Sec- 
tion 12 (2) of the Act or to put in other 
words the tenant can get protection 
under Section 12 (1) provided he has 
made an application under Section 11 (3) 
of the Act within one month of the re- 
ceipt of the notice under Section 12 (2) 
of the Act. The word ‘only’ is used to em- 
phasise as to when the factum of readi- 
ness and willingness of the tenant is said 
to be established by the statutory pre- 
sumption under Section 12 (1) read with 
the explanation and it is so established 
provided the provisions of Section 12 (1) 
read with explanation are complied with. 
The word ‘only’ supplies an emphasis to 
the expression ‘to be ready and willing 
to pay’ and the readiness and willingness 
can also be proved by statutory presump- 
tion which arises on the provisions of the 
explanation being satisfied. The word 
‘only’ has not the effect that the tenant 
can obtain protection by raising a dis- 
pute as to the standard rent only in one 
manner, namely, if the tenant makes an 
application within one month of the ser- 
vice of the notice terminating the tenancy 
by raising a dispute as to the standard 
rent, If the tenant wants to avail himself 
of: the statutory presumption arising un- 
der Section 12 (1) and the explanation 
he has to make an application under Sec- 
tion “11 (8) of the Act within one month 
after the notice referred to in Section 12 
(2) of the Act and to pay and tender the 
amount of rent and permitted increases 
specified in the order made by the Court. 
A decision of the Supreme Court is not 
to be read as a statute; a decision of a 
Court is only an authority to what it ac- 
tually decides. The Supreme Court in 
State of Orissa v. Sudhansu Sekhar Misra 
AIR 1968 SC 647 referred with approval 
oft quoted passage of Earl of Halsbury 
in Quinn v. Leathem, 1901 AC 495, which 
is as ‘under:— 


“Now before discussing the case of 
Allen v. Flood, (1898) AC 1 and what was 
decided therein, there are two observa- 
tions of a general character which I wish 
to make, and one is to repeat what I have 
very often said before, that every judg- 
ment must be read as applicable to the 
particular facts proved, or assumed to be 
proved, since the generality of the ex- 
pressions which may be found there are 
not intended to be expositions of the 


whole law, but governed and qualified by 
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the particular facts of the case in which 
such expressions are to be found, The 
other is that a case is only an authority 
for what it actually decides. I entirely 
deny that it can be quoted for a proposi- 
tion that may seem to follow logically 
from it, Such a mode of reasoning as- 
sumes that the law is necessarily a logical 
Code, whereas every lawyer must ac- 
knowledge that the law is not always 
logical at all.” It is not a profitable task 
to extract a sentence here and there from 
a judgment and to build upon it.” 

In the aforesaid two decisions the Sup- 
reme Court has not considered all the 
methods or manners in which the dispute 
as to standard rent could be raised under 
Section 12 of the Act to avoid a decree 
of eviction under Section 12 (3) of the 
Act. In the aforesaid cases the Court was 
considering the provisions of Section 12 
(1) and Explanation to Section 12 of the 
Act and held that the tenant could claim 
protection under Section 12 (1) read with 
Explanation if only an application under 
Section 11 (3) of the Act for fixation of 
Standard rent is made and thereafter the 
tenant pays or tenders the amount of 
standard rent or permitted increases spe- 
cified by the Court. 
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8. In this connection the decision 
of the Supreme Court in Vora Abbasbhai 
Alimahomed v. Haji Gulamnabi Haji Safi- 
bhai, 5 Guj LR 55 = (AIR 1964 SC 1341) 
has to be noted. The facts in the case 
were that demand notice dated Decem- 
ber 1, 1956 asking for rent due for more 
than six months was received by the ten- 
ant on December 3, 1956. The tenant by 
his letter of December 7, 1956 contended 
inter alia that the contractual rent was 
excessive, A suit for eviction was filed on 
January 27, 1957. The tenant gave an ap- 
plication under Section 11 (1) of the Act 
for fixing the standard rent on January 
5, 1957. Thus it is clear from the facts of 
the case that the dispute as to standard 
rent was raised by way of reply to the 
notice within one month of the notice 
but the application for fixing the stan- 
dard rent was not given within one 
month, The Supreme Court dealt with 
the case as one falling under Section 12 
(3) (b) of the Act and obviously because 
the dispute with regard to the standard 
rent was raised by the tenant by his 
reply to the notice within one month 
thereof. If that were not so, the Supreme 
Court would have held that Section 12 
(3) (a) of the Act applied to the case, This 
case thus completely supports our view 
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on the provisions of law as stated above. 
It must be noted that the Supreme Court 
has not overruled this decision either in 
Dhansukhlal’s case or Harbanslal’s case 
which would ordinarily be the result if 
the Supreme Court in these decisions laid 
down any law contrary to what is enun- 
ciated in the said decision. 


9. The facts of the case in which 
Justice Rane spoke for the Division 
Bench, in Civil Revision Application No. 
531 of 1972 are required to be noticed. 
The notice demanding arrears of rent of 
more than 6 months and terminating the 
tenancy was given by the landlord to 
the tenant on May 8, 1969. The tenant in 
his written statement raised a dispute re- 
garding the standard rent for the first 
time. No reply to the notice by the land- 
lord demanding rent and possession of 
the suit premises was given. No applica- 
tion under Section 11 (3) of the Act was 
made to the Court before the expiry of 
one month after the notice referred to in 
Section 12 (2) of the Act was made by 
the tenant, It was, therefore, held by 
the Court that the tenant could not avoid 
a decree of eviction under Section 12 (3) 
of the. Act on the ground that there was 
a dispute as to the standard rent in the 
said suit. It is evident that no dispute in 
any of the modes or manners provided 
under the Act as to the standard rent 
was raised within the limitation provided 
by the statute but the same was raised 
after the expiry of one month of the re- 
ceipt of the notice under Section 12 (2) 
of the Act by raising the same for the 
first time in the written statement, The 
Court, therefore, passed a decree of evic- 
tion placing reliance on the decision in 
Harbanslal Jagmohandas’s case (supra). 
This case, therefore, does not lay down 
on the point at issue any principle of law 
contrary to what has been laid down in 
Ambalal’s case (supra). The decision 
given by M. U. Shah J. in Civil Revision 
Application No, 517 of 1965 (Guj), with 
respect does not lay down the correct 
proposition of law on the point at issue 
for the reasons already given. 


10.- The result is that the decision 
in Ambalal’s case (AIR 1964 Guj 9) quot- 
ed herein above as regards the stages at 
which the dispute as to the standard rent 
has to be raised and also the manner in 
which it should be raised stands and is 
good law even today. 

ii. We completely agree with the 
position of law on the point in issue 
enunciated in Ambalal’s case and the 
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reasons of our agreement are as set out 
in the said judgment and it is not neces- 
sary to repeat the same. To summarise 
the correct proposition of law on the 
point in issue: 

(a) If the tenant files an application! 
to the Court under Section 11 (3) of the 
Act within the period of one month of 


the receipt of the notice referred to in 


Section 12 (2) of the Act, he shall be 
deemed to be ready and willing to pay 
the rent and permitted increases specified 
in the order made by the Court as per, 
provisions of Section 12 read with the, 
Explanation. 


(b) The tenant can also establish his 
readiness and willingness to pay the rent 
due by any other mode than the one in- 
dicated in the Explanation read with 
Section 12 of the Act, as for example, by 
tendering the demanded amount of rent 
in cash within one month of the receipt 
of the notice referred to in Section 12 (2) 
of the Act. This illustration regarding 
payment in cash is merely illustrative 
and not exhaustive. 


(c) The tenant can also claim protec- 
tion from the operation of Section 12 (3) 
(a) of the Act by raising a dispute as to 
the standard rent either prior to the no- 
tice under Section 12 (2) of the Act or 
by reply to the notice but in this case the 
tenant must do so within one month from 
the receipt of the notice referred to in 
Section 12 (2) of the Act. a 
The protection obtainable as per points 
(b) and (c) set out hereinbefore is fur- 
ther protection to which the tenant is en- 
titled and is independent of each other 
as well as what is said in point (a). It is 
not a further requirement for such pro- 
tections that the tenant must make an 
application under Section 11 (3) of the 
Act. It may be clarified that the word 
‘next? used in Section 12 (2) means imme- 
diately so that the tenant has to raise a 
dispute regarding the standard rent with- 
in one month of the receipt of the notice 
referred to in Section 12 (2) of the Act. 


12, Our answer, therefore, to the 
question referred to is that a dispute as 
to the standard rent can be raised in any 
other manner like giving a notice dis- 
puting standard rent prior to the demand 
notice under Section 12 (2) or by way of 
a reply within one month of such a no- 
tice, It is not that the only manner in 
which -the dispute regarding the standard 
rent can be brought into existence for 
taking the case out of Section 12 (3) (a) 
of the Act is to make an application for 
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fixing the standard rent within one month 
of the service of the demand notice. 


13. In pursuance of our answer, 
this revision application is remanded for 
disposal according to the provisions of 
law with no order as to costs of this re- 
ference, Orders accordingly, 

Order accordingly. 
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8. OBUL REDDI, C. J., J. B. MEHTA 
AND B, K. MEHTA, JJ. 

Dungarlal Harichand, Petitioner v. 
State of Gujarat and others, Respondents. 

Special Civil Appln, No. 1663. of 1970, 
D/- 4-8-1976. 

(A) Bombay Town Planning Act (27 
of 1955), Ss. 32 and 51 —- Bombay Town 
Planning Rules, 1955, R. 21 — Individual 
notice under R. 21 (3) to persons affected 
— Not a minimum essential requirement 
— Non-service does not nullify final 
scheme. (1970) 11 Guj LR 993 and (1970) 
11 Guj LR 1035, Overruled. 


In the light of the entire scheme of 
the Act and the Rules prescribing proce- 
dure, the right to individual notice under 
old sub-rule (3) cannot be held to be a 
minimum essential requirement touching 
the jurisdiction of the Town Planning 
Officer so as to nullify the final scheme 


in spite of the protective legislative de- 
vice in Section 51 (3). (1970) 11 Guj LR 
993 and (1970) 11 Guj LR 1035, Over- 
ruled. (Para 21) 


Sub-rule (3) and sub-rule (4) are 
merely additional procedural’ safeguards 
and not the essential minimum require- 
ments. Violation of essential minimum 
procedural requirements would result in 
the authority exceeding or transgressing 
its jurisdictional limits which will render 
the scheme null and void. But a breach 
of additional procedural safeguards which 
are not in the nature of essential mini- 
mum requirements will not render the 
scheme null and void so as to entitle a 
party to challenge it under Article 226 or 
in any Court after it becomes a part of 
the Act under Section 51 (3). (Para 25) 


The provisions of Rule 21 (1) lay 
down the minimum essentials for protect- 
ing public interest after the Town Plan- 
ning Officer commences his work, That 
sub-rule is introduced in accordance with 
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the principles of audi alteram partem. 
Special individual notices under old sub- 
rule (3) cannot, therefore, be regarded as 
an essential minimum safeguard as in the 
case of sub-rule (1) so as to have the con- 
sequence of nullifying the final scheme. 
(Para 18) 


Cases Referred: Chronological Paras 
(1970) 11 Guj LR 457 = (1969) 2 Com LJ 

253 15 
(1970) 11 Guj LR 993 1, 8, ey 25 
(1970) 11 Guj LR 1035 25 


ATR 1964 SC 1300 = (1965) 6 SCR ioi 


14 
AIR 1961 SC 838 = (1961) 2 Cri LJ 1 12 
1931 AC 494 = 100 LJ KB 306 11, 12 
(1908) ILR 35 Cal 61 = 11 Cal WN 1011 

(FB) 14 
1894 AC 347 = 63 LJ PC 75 11 
(1841) 9 Dowl 487 14 


K. S. Nanavati for I, M. Nanavati, 
for Petitioner; J. R. Nanavati for M/s. 
Purnanand & Co. and Addl, Govt. Plea- 
der (for No. 1) and S, B. Vakil, (for Nos. 
2 to 4), for Respondents, 


REDDI. C. J.:— This Special Civil 
Application has been referred to a Full 
Bench by a Division Bench consisting of 
P. N. Bhagwati, C. J. (as he then was) 
and M. U, Shah, J., as in their opinion 
the two decisions rendered by this Court 
in Kaushikprasad v. Ahmedabad Munici- 
pal Corporation, (1970) 11 Guj LR 993 
and Mohanlal Jesingbhai v. P. J. Patel, 
(1970) 11 Guj LR 1035 to which one of 
them (Bhagwati C. J.) was a party re- 
quired reconsideration as the attention of 
the Court was not drawn to certain pro- 
visions and particularly Section 56 of the 
Bombay Town Planning Act which seem- 
ed to suggest that the view taken by them 
may not be correct. 


2. The relevant facts leading to 
the filing of this petition may briefly be 
stated, The Ahmedabad Municipal Corpo- 
ration by a notification dated July 19, 
1951 declared its intention to make a 
Town Planning Scheme under sub-sec- 
tion (1) of Section 9 of the Bombay Town 
Planning Act, 1915, in respect of the area 
of land shown in Plan No. 40 marked and 
verged blue, dated July 12, 1951. By this 
notification the Corporation invited ob- 
jections or suggestions from any person 
likely to be affected by the Scheme with 
respect to the declaration, One month’s 
time was given to enable persons likely 
to be affected to file their objections be- 
fore the Municipal Commissioner. Subse- 
quent to that notification, the Govern- 
ment of Bombay by Resolution of March 
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9, 1953 sanctioned making ofthe Town 
Planning Scheme to be called the Town 
Planning Scheme Ahmedabad No, 16, in 
respect of the area of land shown in blue 
verge on the plan No. 40 dated July 12. 
1951, which was sent to the Government 
and which was open to the inspection of 
the public during office hours of the Cor- 
poration. In this Resolution it was also 
pointed out by the Government that no 
objections or suggestions to the making 
of the said Scheme have been received 
by" the Government from any person 
likely to be affected by the said Scheme. 
The Government in ‘exercise of its pow- 
ers conferred by sub-section (6) of Sec- 
tion 9 of the Act was pleased to sanction 
the making of such scheme subject to the 
condition that the lands situated within 
the red line verge on the said plan should 
be excluded from the said scheme, The 
draft scheme was notified on December 2, 
1954 by the Ahmedabad Municipal Cor- 
poration declaring that the draft Town 
Planning Scheme, Ahmedabad No. 16 was 
prepared and published for inspection. In 
this publication too, the Municipal Com- 
missioner invited objections to the draft 
scheme from any person affected by such 
scheme, for consideration of the Local 
Authority. The draft scheme was approv~ 
ed by the Government of Bombay by its 
Resolution of November 8, 1956 and the 
Arbitrator was appointed by notification 
of February 20, 1957. Finally, the Gov- 
ernment of Gujarat. the successor Gov- 
ernment to the Government of Bombay, 
published the notification dated June 10, 
1970 under the Bombay Town Planning 
Act, 1954 (hereinafter referred to as ‘the 
new Act’). The Government of Gujarat, 
in exercise of the powers conferred by 
Section 51 of the new Act, sanctioned 
the final scheme subject to the modifica- 
tions enumerated in the Schedule append- 
ed thereto. The Scheme was directed to 
be kept open for inspection by the public 
at the office of the Municipal Corporation 
for the City of Ahmedabad during office 
hours on all working days. The Govern- 
ment also fixed the first day of Septem- 
ber 1970 as the date on which all the 
liabilities created by the Scheme shall 
take effect and the final scheme shall 
come into force. As a result of the pub- 
lication of the-final scheme by the Gov- 
ernment, the Corporation informed the 
Saraspur Mills, the: owner of the premi- 
ses, bearing Municipal Census No, 365/9 
to hand over possession of the same. 
That led to the Saraspur Mills Limited 


writing to the petitioner. its tenant, in- 
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forming him of the notice issued by the 
Municipal Corporation and requiring him 
to vacate the premises so as to enable the 
Municipal Corporation to take possession. 
It is this letter of the owner of the pre- 
mises that led to the filing of this Writ 
Petition by the petitioner. 


3. The petitioner challenged the 
final scheme published. by the Govern- 
ment on several grounds including the 
one that Section 54 of the new Act is un- 
constitutional and ultra vires Articles 14 
and 19 (1) (f) of the Constitution. This 
challenge has since been given up by the 
petitioner in view of the decisions of the 
Supreme Court upholding the constitu- 
tional validity of the new Act and also in 
view of the Presidential Order suspend- 
ing a citizen’s right to. move the Court 
for enforcement of the rights under Arti- 
cles 14, 19 and 21. The challenge is now 
confined only to the petitioner’s right to 
an individual notice under sub-rule (3) of 
Rule 21 of the Rules framed under the 
new Act. In support of the stand taken 
up by the petitioner, Mr. K., S. Nanavati 
appearing for the petitioner, invited our 
attention to the two earlier decisions of 
this Court referred to above and also to 
the relevant provisions of the Act and the 
Rules. Before we refer to the above two 
decisions relied upon by the learned 
counsel, we propose to read the relevant 
provisions of the new Act and the Rules 
to ascertain the scheme and object of the 
Act. 


4. “Scheme” has been defined to 
include a plan relating to a town plan- 
ning scheme. “Development plan” is de- 
fined to mean a plan for the development 
or re-development or improvement of the 
entire area within the jurisdiction of a 
local authority prepared under Section 3. 
“Local authority” is a Municipal Corpo- 
ration constituted under the Bombay Pro- 
vincial Municipal Corporations Act, 1949, 
or a Municipality constituted or deemed 
to be constituted under the Gujarat Mu- 
nicipalities Act, 1973. ‘Land’ is defined to 
include benefits to arise out of land and 
things attached to the earth or perma- 
nently fastened to anything attached to 
the earth, ‘“Reconstituted plot” means a 
plot which is in any way altered by the 
making of a town planning scheme, An- 
other definition which requires to be no- 
ticed is ‘owner’, which subject to context 
includes any person for the time being 
receiving or entitled to receive, whether 
on his own account or as agent, trustee, 
guardian, manager or receiver for an- 
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other person or for any religious or 
charitable purpose, the rents or profits of 
the property in connection with which it 
is used. Then Chapter II deals with ‘“De- 
velopment Plan”, Chapter ITI provides for 
making of town planning scheme, Sec- 
tion 18, to the extent relevant for our 
purpose, provides— 


“18. Subject to the provisions of this 
Act, or any other law for the time being 
in force,— 

(1) a local authority may make one 
or more town planning schemes for the 
area within its jurisdiction or any part 
thereof. regard being had to the propo- 
sals in the final development plan, if any; 

(2) such town planning scheme may 
make provisions for any of the following 
matters: — 

x x x 

(d) the construction, alteration and 
removal of buildings, bridges and other 
structures; 

(e) the allotment or reservation of 

land for roads, open spaces, gardens, re- 
creation grounds, schools, markets. green 
belts and dairies, transport facilities and 
public purposes of all kinds.” 
Under the fina] scheme published, the 
premises occupied by the petitioner as 
tenant are reserved for laying a garden. 
Chapter IV deals with declaration of in- 
tention to make a scheme and making of 
a draft scheme. Under Section 21, a town 
planning scheme may be made in accord- 
ance with the provisions of the Act in 
respect of any land which is likely to be 
used for building purposes, or already 
built upon. Sections 22 and 23 are two of 
the important provisions in this Chapter. 
They read— 


“22. (1) A local authority having 
jurisdiction over any such land as is re- 
ferred to in Section 21 may by resolution 
declare its intention to make a town 
planning scheme in respect of the whole 
or any part of such land. 


(2) Within twenty-one days from the 
date of such declaration (hereinafter - re- 
ferred to as the declaration of intention 
to make a scheme), the local authority 
shall publish it in the prescribed manner 
and shall despatch a copy thereof to the 
State Government. 


(3) The local authority shall send a 
plan showing the area which it proposes 
to include in the town planning scheme 
to the State Government. 

(4) A copy of the plan shall be open 
to the inspectiru of the public at all rea- 
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sonable hours at the head office 
local authority. 


23. (1) Within 12 months from the 
date of the declaration of intention to 
make a scheme the local authority shall 
make in consultation with the Consulting 
Surveyor a draft scheme for the area in 
respect of which the declaration has been 
made and publish the same in the pres- 
cribed manner: 


Provided that on application by the 
local authority in that behalf, the State 
Government may from time to time, by 
a notification in the Official Gazette, ex- 
tend the aforesaid period by such period 
as may be specified not exceeding six 
months in all. 

(2) If the draft scheme is not made 
and published by the local authority 
within the period specified in sub-section 
(1) or within the period so extended un- 
der that sub-section, the State Govern- 
ment or an officer authorised by the State 
Government in this behalf may make and 
publish in the prescribed manner a draft 
scheme for the area in respect of which 
the declaration of intention to make a 
scheme has been made by the local au- 
thority within a further period of nine 
months from the date of the expiry of 
the extended period. 


(3) If such publication is not made 
by the State Government within the fur- 
ther period specified in sub-section (2), © 
the declaration of intention to make such 
scheme shall lapse, and until a period of 
three years has elapsed from the date of 
such declaration it shall not be compe- 
tent to the local authority to declare its 
intention to make any town planning 
scheme for the same area or for any part 
of it.” 

Section 24 empowers the State Govern- 
ment to require local authority to make 
scheme, Section 25 details various particu- 
lars that the draft scheme should con- 
tain. Section 26 deals with reconstituted 
plot, Under this section, in the draft 
scheme the size. and shape of every re- 
constituted plot shall be determined, so 
far as may be. to render it suitable. for 
building purposes and where the plot is 
already built upon, to ensure- that the 
building as far as possible complies with 
the provisions of the scheme as regards 
open spaces. This section also provides 
for mentioning certain proposals, One of 
the important features of Section 26 is 
that it enables any owner dispossessed of 
land to get another plot allotted in lieu 
of that. It also provides for the transfer 
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of ownership of a plot from one person 
to another, Section 27 entitles, within one 
month from the date of publication of 
the draft scheme, any person affected by 
such scheme, to communicate in writing 
to the local authority any objection relat- 
ing to such scheme and it is obligatory 
upon the local authority to consider such 
objection before it submits the draft 
scheme to the State Government. Section 
28 empowers the State Government to 
sanction the draft scheme, Section 31 
says that within one month from the date 
on which the sanction of the State Gov- 
ernment to the draft scheme is published 
in the Official Gazette, the State Govern- 
ment shall appoint a Town Planning 
Officer, with sufficient establishment 
whose duties shall be as thereinafter pro~ 
vided. Section 32 prescribes the duties of 
Town Planning Officer. Section 32 may 
be quoted in extenso.— 


"32, (1) In accordance with the pres- 
cribed procedure the Town Planning 
Officer shall,— 

(i) after notice given by him in the 
prescribed manner, define and demarcate 
the areas allotted to, or reserved, for 
a public purpose or purpose of the local 
authority and the reconstituted plots; . 

(ii) after notice given by him in the 
prescribed manner, determine, in the 
case in which a reconstituted plot is to 
be allotted to persons in ownership in 
common, the shares of such persons; 

(iii) fix the difference between the 
total of values of the original plots and 
the total of the values of the plots in- 
cluded in the final scheme, in accordance 
with the provisions contained in clause 
(f) of sub-section (1) of Section 64; 

(iv) determine whether the areas 
used, allotted or reserved for a public 
purpoSe or purpose of the local authority 
are beneficial wholly or partly to the 
owners or residents within the area of 
the ‘scheme; 


(v) estimate the portion of the sums 
payable as compensation on each plot 
used, ‘allotted or reserved for a publie 
purpose or purpose of the local authority 
which is beneficial partly to the owners 
or residents within the area of the sche- 
me and partly to the general public, 
which shal] be included in the costs of 
the scheme; 


(vi) calculate the contribution to be 
levied on each plot used, allotted or re- 
served for a public purpose or purpose 
of the local authority which is beneficial 
partly to the owners or residents within 
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the area of the scheme and partly to the 
general public; 

(vii) determine the amount of ex- 
emption, if any, from the payment of the 
contribution that may be granted in res- 
pect of plots exclusively occupied for the 
religious or charitable purposes; 

(viii) estimate the increment to ac- 
crue in respect of each plot included in 
the final scheme in accordance with the 
provisions contained in Section 65; 

(ix) calculate the proportion in 
which the increment of the plots includ- 
ed in the final scheme shall þe liable to 
contribution to the costs of the scheme in 
accordance with the provisions contain- 
ed in Section 66; 

(x) calculate the contribution to be 
levied on each plot included in the final 
scheme; 

(xi) determine the amount to be de- 
ducted from, or added to, as the case may 
be, the contribution leviable from a per- 
son in accordance with the provisions 
contained in Section 67; 


(xii) provide for the total or partial 
transfer of any right in an original plot 
to a reconstituted plot or provide for the 
extinction of any right in an original 
plot in accordance with the provisions 
contained in Section 68; 

(xiii) estimate in reference to claims 
made before him. after the notice given 
by him in the prescribed manner, the 
compensation to be paid to the owner of 
any property or right injuriously affect- 
ed by the making of a town planning 
scheme in accordance with the provisions 
contained in Section 69; 

(xiv) draw in the prescribed form 
the final scheme in accordance with the 
draft scheme: 

Provided that— 

(a) he may make variation from the 
draft scheme; 

(b) any variation estimated by him 
to involve an increase of 10 per centum 
in the costs of the scheme as is described 
in Section 64 or rupees one lakh, which- 
ever is lower, shall require the sanction 
of the State Government: si 

Provided further that the Town 
Planning Officer shall make no substan- 
tial variation without the consent of the 
local authority and without hearing any 
objections which may be raised by the 
owners concerned. 


(2) If there is any difference of opin- 
ion between the Town Planning Officer 
and the local authority whether variation 
made by the Town Planning Officer is 
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substantial or not, the matter shall be 
referred by the local authority to the 
State Government whose decision shall 
be final and conclusive. 

(3) The Town Planning Officer ap- 
pointed for any draft scheme shall decide 
all matters referred to in sub-section (1) 
within a period of twelve months from 
the date of his appointment: 

Provided that the State Government 
may from time to time by order in writ- 
ing extend the said period by such fur- 
ther period as may be specified in the 
order, and any such order extending the 
period may be made so as to have retros- 
pective effect.” 

Under Section 33, except in matters aris- 
ing out of clauses (v), (vi), (viii), (ix), 
(x) and (xiii) of sub-section (1) of Sec- 
tion 32, every decision of the Town Plan- 
ning Officer shall be final and conclusive 
and binding on all persons. Section 34 
provides for an appeal by an aggrieved 
party to the appellate authority. Another 
important section which requires to be 
quoted is Section 51. That section reads— 

“51, (1) The State Government may, 
within a period of three months from the 
date of receipt of the final scheme under 
Section 43 from the Town Planning Offi- 
cer, by notification in the Official Gazette, 
sanction the scheme or refuse to give 
such sanction, provided that in sanction- 
ing the scheme the State Government 
may make such modifications as may in 
its opinion be necessary for the purposes 
of correcting an error, irregularity or in- 
formality. 

(2) If the State 
tions such scheme, 
notification— 

(a) the place at which the final sche- 
me is kept open to inspection by the 
public; 


Government sanc- 
it shall state in the 


x x x 

(c) a date (which shall not be earlier 
than one month after the date of the 
publication of the notification) on which 
all the liabilities created by the scheme 
shall take effect and the final scheme 
shall come into force: 

Provided that the State Government 
may from time to time postpone such 
date, by notification in the Official Ga- 
zette, by such period, not exceeding three 
months at a time, as it thinks fit. 

(3) On and after the date fixed in 
such notification a town planning scheme 
shall have effect as if it were enacted in 
this Act.” ; 
Section 52 enables the State Government 
to withdraw.a scheme before the final 
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scheme is forwarded by the Town Plan- 
ning Officer - to the State Government, 
provided a majority of the owners in 
the area make such a request for the 


withdrawal of the scheme, The 
State Government, on such repre- 
sentation by majority of the owners. 


make an inquiry and direct that the 
scheme shall be withdrawn. Section 53 
deals with the consequences of the pub- 
lication of the final scheme: 


“53. On the day on which the 
scheme comes into’ force,— 

(a) all lands required by the local 
authority shall, unless it is otherwise 
determined in such scheme, vest abso- 
lutely in the local authority free from 
all encumbrances; 

(b) all rights in the original plots 
which have been re-constituted shall de- 
termine and the re-constituted plots shall 
become subject to the rights settled by 
the Town Planning Officer.” 

Section 54 empowers the local authority 
to evict summarily. on and after the day 
on which the final scheme comes into 
force any person continuing to occupy 
any land which he is not entitled to 
occupy under the final scheme. Section 55 
provides the procedure for the eviction 
of persons in occupation after the final 
scheme comes into force, The State Gov- 
ernment is empowered under Section 56 
to vary scheme on ground of error, irre- 
gularity or informality. That could be 
done on the local authority bringing to 
the notice of the Government the defects 
in the scheme. Section 57 empowers the 
State Government, notwithstanding any- 
thing contained in Section 56, to vary or 
revoke a town planning scheme by a 
subsequent scheme made, published and 
sanctioned in accordance with the Act. 
Section 58 provides for compensation 
when final scheme is varied or revoked. 
Section 68 deals with transfer of right 
from original to reconstituted plot or ex- 
tinction of such right. Section 69 provi- 
des for compensation to owners of any 
property or right which is injuriously 
affected by the making of a town plan- 
ning scheme provided he makes a claim 
before the Town Planning Officer within 
the prescribed time. By Section 90 the 
Bombay Town Planning Act, 1915. is re- 
pealed. Notwithstanding the repeal, any 
declaration of intention to make a sche- 
me, any application made to the State 
Government for sanction of the making 
of the scheme, any draft scheme pub- 
lished by a local authority, any sanction 
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given by the State Government to the 
draft scheme and other matters enume- 
rated therein are all saved. The above 
provisions outline the broad scheme of 
the Act. : 

5. Rules have been framed under 
the Act and the Rules provide for publi- 
cation of declaration under Section 4. 
Rule 3 enables a local authority by a re- 
solution to declare its intention to pre- 
pare a development plan for the entire 
area within its jurisdiction. A map of the 
area shall accompany the declaration. 
Within fifteen days of the date of such 
declaration it shall despatch a copy of 
such declaration together with a copy of 
such map to the State Government for 
publication in the Official Gazette, It 
shal] also publish the declaration by 
means of an advertisement in one or 
more newspapers published in the re- 
gional language and circulating within 
the jurisdiction of the local authority 
and by posting copies of the advertise- 
ment at the head office of the local au- 
thority and at other prominent places in 
the area proposed to be included in the 
development plan. Rule 4 provides for 
publication of development plan. Rule 12 
provides for publication of declaration 
under Section 22. This Rule says— 


“12. Publication of declaration under 
Section 22: (1) A local authority shall 
publish in the Official Gazette a declara- 
tion of its intention to make a town plan- 
ning scheme under Section 22 and shall 
also publish the same by means of an 
advertisement in one or more newspapers 
published in the regional language and 
circulating within the jurisdiction of the 
local authority, The local authority shall 
cause copies of such advertisement to be 

(Contd. on Col. 2) 
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posted in prominent places in or near 
the area included in the scheme and at 
the head office of the local authority. 

(2) Every advertisement published 
under sub-rule (1) shall contain the re- 
solution of the loca] authority in respect 
of the declaration under Section 22 and 
shall announce that a copy of the plan 
of the area proposed to be included in the 
town planning scheme and the surround- 
ing lands is kept open to the inspection 
of the public at the head office of the 
local authority during office hours.” 

The relevant Rule is Rule 21 and the 
Rule to the extent material for purpose 
of our discussion is as under:— 


“21, Procedure to be followed by 
Town Planning Officer:— (1) The Town 
Planning Officer shall give notice. of the 
date on which he will commence his 
duties and shall state therein the time, 
as provided in Rule 30, within which the 
owner of any property or right which is 
injuriously affected by the making of the 
town planning scheme shall be entitled 
under Section 69 to make a claim before 
him, Such notice shall be advertised in 
one or more newspapers published in the 
regional language and circulating within 
the jurisdicion of the local authority and 
shall be posted in prominent places at 


` or near the area comprised in the sche- 


me and at the office of the Town Plan- 
ning Officer. 

(2) The Town Planning Officer shell, 
after the date fixed in the notice given 
under sub-rule. (1). continue to carry on 
his duties as far as possible on working 
days and during working hours.” 

The old sub-rule (3) and the new sub- 
rule (3) substituted on May 13, 1974 may 
be read in juxtaposition:— 





New sub-rule (3) 





Special notice of at least three 
clear days shall be served upon the 
persons interested in any plot or in 
any particular comprised in the sche- 
me, before the Town Planning Officer 
proceeds to deal in detail with the por- 
tion of the scheme relating thereto. 
Such special notice shall be given in 
the cases mentioned in clauses (i), (ii) 
and (xiii) of sub-section (1) of Section 
32 and in any other cases where any 
persons have not been sufficiently in- 
formed that any matter affecting them 
is to be considered. 


The Town Planning Officer shall 
before proceeding to deal with the 
matters specified in clauses (i), (ii) and 
(xiii) of sub-section (1) of Section 32 
publish a notice in the Official Gazette 
and in one or more newspapers circu- 
lating within the jurisdiction of the 
local authority, Such notice shall spe- 
cify the matters which are proposed to 
be dealt with by the Town Planning 
Officer and state that all persons who 
are affected by any of the matters spe- 
cified in the notice shall communicate 
in writing their objections to the Town 
Planning Officer within a period of fif- 
teen days from the publication of the 
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Old sub-rule (3) 


New sub-rule (3) 





notice in the Official Gazette. Such no- 
tice shall also be posted at the office of 
the Town Planning Officer and of the 
local authority and the substance of 
such notice shall be posted at conveni- 
ent places in the said locality.” 








The old sub-rule (3) has been invoked by 
Mr, K. S. Nanavati in aid of his challenge 
to the final notification published by the 
Government. 

Sub-rule (4) reads— 

(4) The Town Planning Officer shall 
give all persons affected by any particu- 
lar of the scheme sufficient opportunity 
of stating their views and shall not give 
any decision till he has duly considered 
their representations, if any.” 

Sub-rule (9) of Rue 21 reads— 

*(9) The Town Planning Officer shall 
publish the final scheme drawn up by 
him by a notification in the Official Ga- 
zette and also by means of an advertise- 
ment in the local newspapers announcing 
that the final scheme shall be’open for 
the inspection of the public during office 
hours at his office and communicate 
forthwith the decisions taken by him in 
respect of each plot to the owner or per- 
son interested, by the issue of the requi- 
site extract from the final scheme. The 
Town Planning Officer shall also inform 
the President of the Board of Appeal 
about the publication of the final sche- 
me,” 

Rule 27 runs as follows:— 

“27. Procedure for eviction under 
Section 54:— (1) For eviction under Sec- 
tion 54. the local authority shall follow 
the following procedure, namely:— . 
the 


(a) The local authority shall in 
first instance serve a notice upon the 
person to be evicted requiring him, 


within such reasonable time as may be 
specified in the notice, to vacate the land. 

(b) If the person to be evicted fails 
to comply with the requirement of the 
notice, the local authority shall depute 
any officer or servant to remove him. 

(c) If the person to be evicted resists 
er obstructs the officer or servant, de- 
puted under clause (b) or.if he ré-occupies 
the land after eviction, the local autho- 
rity shall prosecute him under Section 
188 of the Indian Penal Code.” 

Rule 30 runs as follows:— 

"30, Time limit for claiming ` com- 
pensation: The time within which the 
owner of any property or right which is 


injuriously affected by the making of a 
town planning scheme may make a claim 
under Section 69 shall be three months 
from the date fixed in the notice given 
under sub-rule (1) of Rule 21 or the date 
of hearing of his case before the Town 
Planning Officer, whichever is later.” 
That in substance is what is required to 
be done under the Rules before a scheme 
finally emerges, f 

5-A. The contentions of Mr, K. S. 
Nanavati are these:— 


(1) The petitioner is a tenant and a 
person interested in the land and also 
affected by the Scheme. Rule 21 enjoins 
upon the Town Planning Officer to issue 
a notice to all persons whose rights in or 
over the land are affected and no such 
Notice as contemplated under old sub- 
rule (3) was served upon the petitioner. 
According to him the requirements of sub- 
rule (3) are mandatory in respect of mat- 
ters pertaining to clauses (i), (ii) and 
(xiii) of Section 32 and when there is a 
breach of the mandatory requirements, 
the final scheme sanctioned by the Gov- 
ernment to the extent it relates to the 
petitioner is null and void and Section 51 
(3) cannot save such a scheme. 


(2) Another argument of his stemming 
from the main argument is that even if 
there is no variation to the draft scheme 
published, the Town Planning Officer is 
bound to give individuel notices under 
sub-rule (3) (old) to the persons affected 
and the failure to do so vitiates the sche- 
me so as to render it null and void, 


6. On the other hand it was con- 
tended by Mr. J. R. Nanavati, learned 
Assistant Government Pleader appearing 
on behalf of the State and Mr. S. B. Vakil 
appearing for respondents Nos. 2 to 4, 
that Section 51 (8) which gave effect to 
the finally sanctioned scheme as if enact- 
ed in the Act made it an Act of the Le- 
gislature so as to make it immune from 
challenge on the ground of procedural 
defects which did not amount to exceed- 
ing the limits of jurisdiction under the 
Act to frame a town planning scheme un- 
der the Act. It is also contended by them 
that a distinction between a mere irregu- 
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larity and nullity should be ‘borne in 
mind and an irregularity in procedure 
does not render the scheme a nullity. 
Therefore, the main question that falls 
for consideration is the effect of Section 
51 (3) in respect of a final scheme sanc- 
tioned by the Government in the context 
of the requirements of old sub-rule (3) 
of Rule 21. 


7. The Act has been enacted to 
ensure that town planning schemes are 
made in proper manner and their execu- 
tion is made effective and for that a local 
authority is empowered to prepare a de- 
velopment scheme for the entire area or 
a part within its jurisdiction. For proper 
framing of schemes and implementing 
them, the individual rights are made 
subordinate to the wider social interests 
of the society and civie amenities, The 
individual interests are not allowed to 


outweigh and prevail over the wider 
social interests so as to thwart or tor- 
pedo salutary social schemes of town 


planning for the benefit of the public as 
a whole, Schemes such as the one with 
which we are concerned ought not to be 
allowed to suffer and individual interests 
have to be subordinated so as to sub- 
serve public good as they are to be ex- 
peditiously implemented in accordance 
with the true legislative intention of the 
Act. An elaborate procedure is prescrib- 
ed under the Act and the Rules to achi- 
eve the desired objective. 


8. In the context of the scheme 
of the Act and the Rules, let us first exa- 
mine the correctness of the view expres- 
sed in the two cases reported in (1970) 


11 Guj LR 993 and (1970) 11 Guj LR 
1035, One of the two questions which 
came up for consideration in Kaushik- 


prasad v, Ahmedabad Municipal Corpo- 
ration (supra) was whether the decision 
of the Town Planning Officer to lay out 
a new road in a particular final plot and 
to reconstitute final plots is invalid and 
ineffective since it was in contravention 
of the second proviso to Section 32, sub- 
section (1) or. at any rate, in breach of 
Rule 21, clause (4) of the Rules, Preci- 
sely the same question is raised by Mr. 
K. S. Nanavati here, Dealing with the 
question raised. Bhagwati C, J, as he 
then was, in paragraph 5 observed:— 


“What variation can be regarded as 
substantial for the purpose of attracting 
the applicability of the second proviso is 
not capable of precise definition nor is 
it possible to lay down any mechanical 
formula for the purpose of determining 
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what is a substantial variation, Whether a 
particular variation is substantial or not 
must ultimately depend on the nature of 
the variation in its relation to the draft 
scheme and it must be determined with 
reference to facts of each case, Here 
there is no materia] before us on the 
basis of which we can say that the varia- 
tion made by the second respondent was 
a substantial variation in the context of 
the draft scheme.” 


The learned Chief Justice then dealing 
with clause (4) of Rule 21 observed— 
“The rule enacted in clause (4) of 
Rule 21 is a salutary rule intended to 
safeguard the property rights of citizens 
who are affected by the making of the 
Town Planning Scheme. The reason of 
the rule obviously is that if property 
rights of any person are going to be af- 
fected, he must have sufficient opportu- 
nity of stating his views so that he can 
bring before the Town Planning Officer 
any material facts and draw his atten- 
tion to relevant aspects of the question. 
This provision is in line with Section 27 
and 5. 56, sub-section (5) and merely 
carries forward the idea embodied in 
these: two sections by introducing it also 
at the stage when the Town 
Planning Officer examines the 
scheme in the discharge of his 
functions under Section 32 and the con- 
struction we are placing upon it also ac- 
cords with Rule 21, clause: (5). Moreover, 
this view which we are taking is also 
fair and just...... We are, therefore. of 


-the view that before reaching the deci- 


sion to lay out a new road in final plot 
No. 189 and reconstituting final plots 
Nos. 189-A and 189-B, the second respon- 
dent was bound to give to the first peti- 
tioner sufficient opportunity of stating 
his views and since that was admittedly 
not done in the present case, the: decision 
of the second respondent must be held 
to be invalid as being in contravention 
of the mandatory requirement of Rule 21 
clause (4),” 

9. To the same effect is the other 
decision rendered by the same Division 
Bench. (See Mohanlal Jesingbhai v, P. J. 
Patel, (1970) 11 Guj LR 1035). While in 
the earlier case a grievance was made by 
an owner affected by the scheme, in the 
latter case the complaint was by a ten- 
ant. The words ‘persons interested’ and 
‘persons affected’ were construed in the 
latter case. The learned Judges constru- 
ing the expressions, opined that— 

TIA the words ‘persons interested’ 
and ‘persons affected’ are not used by the 
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rule-making authority in Rule 21, clau- 
ses (3) and (4) to denote owner of the 
land but are used in their plain natural 
sense to take in all persons, besides own- 
ers who are interested or affected by any 
particular of the scheme, The object of 
Rule 21 clause (4) clearly is that all per- 
sons who are affected by any particular 
of the scheme must have an opportunity 
of stating their views and making their 
representation before a decision is taken 
by the Town Planning Officer affecting 
them. A tenant of the land to be acquir- 
ed is a person affected within the mean- 
ing of clause (4) of Rule 21”. 


10. We may straightway point out 
that in the two cases referred to above, 
the scope of the applicability of Section 
51 (8) of the Act was not raised and sub- 
rule (3) of Rule 21 was not construed in 
the context of Section 51 (3) with the re- 
sult that the learned Judges did not con- 
sider the effect of Section 51 (3) to a 
scheme which received the final sanction 
of the Government. They were only con- 
cerned with the question as to whether 
old sub-rule (3) of Rule 21 which pro- 
vided for giving individual notices to the 
persons affected was mandatory so as to 
vitiate a scheme. They did not also exa- 
mine the question whether failure to give 
a hearing to individuals concerned in any 
manner whittles down the minimum 
principles of natural justice embodied in 
Rule 21 (3) in view of the procedure 
prescribed in sub-rule (1) of Rule 21. In 
other words, the learned Judges did not 
consider whether the scheme finally sanc- 
tioned by the Government could be open 
to attack because of non-compliance in 
respect of every mandatory requirement 
or defect, whether essential or non-essen- 
tial, in procedure. The specific case of 
Mr, J, R. Nanavati, learned Assistant 
Government Pleader. is that the scheme 
finally sanctioned by the Government 
would be open to attack only if there is 
non-compliance with the minimum essen- 
tial requirements of the Act and it is not 
every omission or defect in the proce- 
dure that vitiates the final scheme sance- 
tioned by the Government, 


11. In support of the proposition, 
the learned Assistant Government Plea- 
der invited our attention to the decision 
of the House of Lords in Minister of 
Health v. The King (On the Prosecution 
of Yaffe), (1931) AC 494. That was a case 
where the Corporation of Liverpool sub- 
_ mitted to the Minister of Health for con- 
firmation a document under the common 
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seal purporting to be an improvement 
scheme under Section 35 of the Housing 
Act, 1925, in respect of an unhealthy 
area within the city. The first part of this 
document, after defining the area pro- 
posed to be dealt with. by clause (5), em- 
powered the Corporation in general 
terms to make and widen and stop up or 
deviate any street in the area, directed 
them to appropriate other parts of | the 
land to the erection of dwelling-houses 
for the working classes, and provided 
that any lands not required for these 
purposes might be disposed of as the 
Corporation might think fit. The second 
part contained estimates of the cost of 
acquiring the land and of the lay-out, 
and stated that there were no surplus 
lands. The Minister, after holding a pub- 
lic local inquiry, made an order modify- 
ing the. scheme by providing, inter alia, 
in lieu of clause (5), that the whole of the 
lands in the area should, subject to the 
provision of any necessary streets and 
approaches, be used for the purposes of re- 
housing and confirming the scheme as so 
modified. The order of the Minister was 
challenged by owners of two houses 
which were proposed to be acquired com- 
pulsorily under the scheme, Viscount 
Dunedin endorsed the opinion expressed 
by Herschell L. C., in Institute of Patent 
Agents v, Lockwood, (1894) AC 347 at 
p. 360, who said:— i 


Guj. 31 


“No doubt there might be some con- 
flict between a rule and a provision of 
the Act. Well, there is a conflict some- 
times between two sections to be found 
in the same Act. You have to try and re- 
concile them as best you may. If you 
cannot, you have to determine which is 
the leading provision and which the sub- 
ordinate provision, and which must give 
way to the other. That would be so with 
regard to the enactment, and with ře- 
gard to rules which are to be treated as 
if within the enactment. In that case, 
probably the enactment itself would be 
treated as the governing consideration 
and the rule as subordinate to it.” 

After quoting the above passage, Vis- 
count Dunedin summed up the position 
thus:—. 


“What that comes to is this: The con- 
firmation makes the scheme speak as ‘if 
it was contained in an Act of Parliament. 
but the Act of Parliament in which it is 
contained is the Act which provides for 
the framing of the scheme, not a subse- 
quent Act. If therefore the scheme, as 
made, conflicts with the Act, it will have 


, 
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to give way to the Act, The mere con- 
firmation will not save it, It would be, 
otherwise if the scheme had been. per se, 
embodied in a subsequent Act, for then 
the maxim to be applied would have 
been ‘Posteriora derogant prioribus’. But 
as it is, if one can find that the scheme 
is inconsistent with the provisions of the 
Act which authorizes the scheme, the 
scheme will be bad, and that only can be 
gone into by way of proceedings in certi- 
orari,” 

Lord Thankerton concurring with the 
majority, expressed his view in these 
words:— 


“I am therefore of opinion that the 
Court has jurisdiction in the present case 
to consider and decide whether the 
statutory formalities have been complied 
with and whether the scheme contains 
the minimum statutory essentials. On 
these questions I have had the advantage 
of considering the opinion delivered by 
my noble and learned friend Lord Tom- 
lin and I concur in its reasoning and 
conclusions.” 


12. The Supreme Court referred 
to the ratio of the above two cases in 
Chief Inspector of Mines v, K. C, Thapar, 
AIR 1961 SC 838 and observed:— 


“The true position appears to be 
that the Rules and Regulations do not 
lose their character as rules and regula- 
tions, even though they are to be of the 
same effect as if contained in the Act. 
They continue to be rules subordinate to 
the Act, and though for certain purposes, 
including the purpose of construction, 
they are to be treated as if contained in 
the Act, their true nature as subordinate 
rule is not lost.” 


Therefore, so far as the validity of such 
legislative measure is concerned, as laid 
down in Yaffe’s case. (1931 AC 494) the 
validity can be gone into even in writ 
jurisdiction only to the limited extent 
whether there is any transgression of 
jurisdiction of the authorities concerned 
and whether the scheme as finally emerg- 
ed is totally inconsistent with the Act. It 
is only the fundamental ‘breaches, that 
is, where minimum statutory essentials 
are not complied with, which result in a 
total lack of jurisdiction and not other 
procedural errors or defects that would 
render a scheme, which had become a 
legislative measure and a part of the 
Act, liable to attack or challenge in a 
Court on the ground that it is null and 
void. It is significant that in Yaffe’s case 
the Law Lords refused to invalidate an 
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improvement scheme on the score of pro- 
cedural defects because such defects 
were curable. 


13. It is, however, contended by 
Mr. K. S. Nanavati that Rule 21 (3) and 
(4) were mandatory though they related 
to procedure and any defect in proce- 
dure which was mandatory vitiates the 
ultimate scheme sanctioned by the Gov- 
ernment. This takes us to the question 
whether sub-rule (3) as it stood before 
the present sub-rule (3) was substituted. 
was mandatory or directory, Even assum- 
ing sub-rule (3) as it stood was manda- 
tory, the question would still remain 
whether the defect is curable or will 
nullify the validity of the final scheme 
sanctioned by the Government, Section 
32, sub-section (1) lays down that the 
Town Planning Officer shal] follow the 
procedure prescribed. The procedure pre- 
scribed is laid down in Rule 21. Sub-rule 
(1) of Rule 21 lays down the procedure 
with regard to the commencement of the 
duties of the Town Planning Officer. 
Sub-rule (3) prescribes the procedure to 
be followed in matters specified in clau- 
ses (i), (ii) and (xiii) of sub-section (1) of 
Section 32, It is not in dispute that the 
procedure as prescribed in sub-rule (1) 
has been followed and there is no con- 
troversy regarding what has been done 
by the Town Planning Officer in accord- 
ance with the requirements of sub-rule 
(1). Sub-rule (1) only speaks of a general 
notice to owners of any property or right 
which is injuriously affected by the mak- 
ing of the town planning scheme. The re- 
quirement of the Rule is that the notice 
shall be advertised in one or more news- 
papers published in the regional langu- 
age and circulating within the jurisdic- 
tion of the local authority, The Town 
Planning Officer has also to post the no- 
tice in prominent places at or near the 
area comprised in the scheme and at his 
office, This Rule does not contemplate 
any sort of individual notice to the per- 
sons interested or persons to be affected 
of the property or any right in or over 
the property. It is only when he com- 
plies with the requirements of Rule 21 
(1) by causing such publication as is spe- 
cified therein, that he can proceed to 
take further steps in the formulation of 
a draft town planning scheme. The re- 
quirement under sub-rule (1) of Rule 21 
is an essential requirement and the re- 
quirement is mandatory for the Town 
Planning Officer has to define or demar- 
cate the areas allotted or reserved for a 
public purpose or purpose of the local 
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Section 32, sub-section (1). The next 
step to be taken by him is stated in clause 
(ii) of sub-section (1) of Section 32, After 
giving notice in the manner provided in 
Rule 21 (1), he proceeds to determine. 
the allotment of reconstituted plots and 
also determines the shares of the owners. 
He cannot take up the question of recon- 
stitution or demarcate the areas as re- 
quired by Section 32 (1) (i) unless he 
causes publication in the manner provid- 
ed in clause (1) of Rule 21. It is a gene- 
ral notice intended to give notice to every 
owner and every person who has some 
kind of right or other which right is in- 
juriously affected, What Mr. K. S. Nana- 
vati contends is that after following the 
procedure laid down in sub-rule (1) of 
Rule 21, the Town Planning Officer has 
to give individual notices under old sub- 
Tule (3) to all persons affected. Old sub- 
rule (3), no doubt, prescribed service of 
notice of at least three clear days upon 
the person interested in any plot or in 
any particular comprised in the scheme 
relating thereto, It is true that this pro- 
vision, that is, sub-rule (3) as it stood 
then, was mandatory but the question is, 
whether the non-observance of that Rule 
or non-compliance with that Rule had 
the effect of nullifying or invalidating 
the scheme which eventually received 
the final ‘sanction of the Government. 
Such an individual notice 
be waived by a person. 


14. Subba Rao J., as he then was, 
in Dhirendra Nath v. Sudhir Chandra, 
AIR 1964 SC 1300 laid down the test to 
determine what is an irregularity and 
what is a nullity. In the words of the 
learned Judge— 


“The safest rule to determine what 

is an irregularity and what is nullity is 
to see whether the party can waive the 
objection; if he can waive it, it amounts 
to an irregularity; -if he cannot it is a 
nullity, A waiver is an intentional relin- 
quishment of a known right but obvious- 
ly an objection to jurisdiction cannot be 
waived for consent cannot give a Court 
jurisdiction where there is none. Where 
such jurisdiction is not wanting a direc- 
tory provision can be waived, But a man- 
datory provision can only be waived if 
it is not conceived in the public interest 
but in the interest of the party that 
waives it.” 
In that case the learned Judge approved 
what Mookerjee, J., said in Ashutosh 
Sikdar v. Behari Lal Kirtania, (1908) ILR 
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35 Cal 61 at p. 72 and Justice Coleridge. 
said in Holmes v. Russell, (1841) 9 Dowl 
487. Mookerjee, J., in Ashutosh Sikdar’s 
case observed— 

wees no hard and fast line can be 
drawn between a nullity and an irregu- 
larity; but this much is clear, that an ir- 
regularity is a deviation from a rule of 
law which does not take away the foun- 
dation or authority for the proceeding, 
or apply to its whole operation, whereas 
a nullity is a proceeding that is taken 
without any foundation for it, or is so. 
essentially defective as to be of no avail 
or effect whatever, or is void and incap- 
able of being validated.” 
Justice Coleridge in Holmes 
put it very clearly:—~ | 


“It is difficult sometimes to distin- 

guish between an irregularity and a nul- 
lity; but the safest rule to determine 
what is an irregularity and what is a 
nullity is to see whether the party can 
waive the objection; if he can waive it, 
it amounts to an irregularity; if he can- 
not, it is a nullity.” 
It is thus clear that whether breach of 
a mandatory provision is an irregularity - 
or nullity depends upon the facts of each 
case and no hard and fast line can he 
drawn between a nullity and an irregu- 
larity, p 

15. Mr. K. S. Nanavati, however, 
invited our attention to East India Co. 
v. Official Liquidator, Raj Ratna Mills, 
(1970) 11 Guj LR 457, In that case, Bhag- 
wati C.. J., as he then was of this Court, 
after referring to the opinion of Justice 
Coleridge observed— 


“Now this test, as pointed out by the 
Supreme Court itself, is merely a work- 
able test and it would not be correct to 
regard it as an infallible test applicable 
in all circumstances, This test cannot be 
invoked for displacing the overwhelming 
weight of judicial authority which has 
consistently taken the view that breach 
of audi alteram partem renders the deci- 
sion a nullity. Besides, audi alteram par- 
tem does not require that the Court or 
Tribunal must give to the person an op- 
portunity to be heard even if he does not 
want it and is prepared to waive it. The 
principle of waiver ought to be implied 
as part and parcel of audi alteram par- 
tem rule. Where there is waiver on. the 
part of the person concerned, there is 
really no breach of audi alteram partem. 
It is only where the person concerned 
has not waived observance of audi alte- 
ram partem that it can be said that non- 


v. Russell, 
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observance constitutes breach of the rule 
rendering the decision a nullity.” 

The learned Chief Justice later proceed~. 
ed to observe:— 


, "A nullity may be capable of waiver: 
it would be, where the rule violated is 
one laid down in the interest of the par- 
ties but not, where it is laid down in the 
interest of public policy. The circum- 
_Stance that breach of audi alteram par- 
-tem is capable of being waived cannot 
therefore deflect us from the view we 
are taking, To hold that breach of audi 
alteram partem is a mere irregularity 
like any other defect in procedure, ren- 
dering.an order or decision merely void- 
able by .the Court in a properly consti- 
tuted proceeding would be to ignore the 
great importance and sanctity which is 
attached to this principle. Such an at- 
tempt to pull down this vital and basic 
principle from the high pedestal which 
several generations of English Judges 
have assigned to it cannot meet with our 
“approval and we must refuse to give our 
assent to it.” 

The learned Chief Justice in the East 
India Company’s case was not consider- 
ing a development scheme like the one 
with which we are now concerned. That 
was a case where direction was given to 
the Liquidator to sell property under 
Section 457 (1) of the Companies Act. No 
such direction could be given unless 
summons for directions was taken out by 
him and notice of the summons was given 
to the petitioning creditor as required by 
Rule 139 of the Companies (Court) Rules, 
1959 Because of the power conferred by 
Section 457 it was observed that— 
PTRA the Court has no power to give 
such directions unless the Official Liqui- 
dator takes out a summons for directions, 
notice of the summons is given to the 
petitioning creditor and if the petitioning 
creditor appears, he is heard on the sum- 
moans. The giving of notice of the sum- 
mons for directions to the petitioning cre- 
ditor and affording him an opportunity 
to be heard are matters of substance and 
not mere matters of form;” 


It is in that view that the learned Chief 
Justice held that there was breach of the 
principle of audi alteram partem. The 
provision of giving notice of summons 
for directions to the petitioning creditor 
so as to afford him an opportunity of be- 
ing heard was in public interest, 


16. In the present case, however, 
it was open to a person affected to waive 
individual special notice specified in sub- 
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rule (3), which was only as an additional 
safeguard for the individual concerned.. 
Therefore, that could never constitute 
the minimum éssential of the scheme or 
such a basic requirement that its non- 
compliance would have any ‘nullifying 
eonsequence. 


17. Here we are concerned with a 
development scheme which had become 
final after it received the sanetion or as- 


sent of the Government and became a 
part and parcel of the Act itself. It 
should not be forgotten that the Town 


Planning Officer strictly complied with 
the requirements of sub-rule (1) of Rule 
21 as that constituted an essential re- 
quirement before the publication of the 
draft scheme, That publication had to 
be made under sub-rule (1) of Rule 21 in 
public interest. It is for that reason that 
publication in one or more newspapers 
published in the regional language- and 
circulating within the jurisdiction of the 
local authority is prescribed. There is a 
further requirement of posting the no- 
tice in prominent places at or near the 
area comprised in the scheme and also 
at the office of the Town Planning Offi- 
cer, The underlying object in causing 
such wide publicity is to see that every 
owner of any property or right which is 
injuriously affected may make represen- 
tation or raise objections before the 
Town Planning Officer. The public notice 
contemplated under sub-rule (3) is only 
at the stage of the draft scheme publica- 
tion. The persons affected or persons in- 
terested have already been notified by 
the publication made in accordance with 
the requirements of sub-rule (1) of Rule 
21, Individual notices were contemplated 
under the old sub-rule (3) for the reason 
that at the stage of draft scheme, the 
Town Planning Officer would have come 
to know about persons affected or per- 
sons interested. Persons interested or 
persons affected are entitled to put in 
their claims under Section 69 for com- 
pensation. It is for the reason that claims 
would have to be put in by individuals 
in response to the publication made in 
accordance with Rule 21 (1) that the pro- 
vision for special notice under sub-rule 
(3) (old) was contemplated. It cannot, 
therefore, be said that failure to serve a 
special notice upon persons interested or 
persons affected constitutes an essential 
element or factor which would nullify a 
scheme finally approved by the Govern- 
ment or render it void. So we have to dis- 
tinguish a minimum essential element ol 
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factor or feature from the others. The 
mere fact of fatlure on the part of the 
Town Planning Officer to comply with 
such other comparatively non-essential 
requirements cannot render his . decision 
as one rendered without jurisdiction or 
lacking in jurisdiction, Whether the va- 
riations effected by the publication of the 
draft scheme are of material consequence 
or essential in nature would depend 
upon the facts of each case and they have 
to be resolved before the scheme becomes 
law or becomes part of the Act | itself. 
Admittedly the petitioner had not chal- 
lenged the reconstitution or adjustment of 
the boundaries at any stage before the 
scheme was finally approved or sanction- 
ed by the Government. 


18. The provisions of Rule 21 (1) 
lay down the minimum essentials for pro- 
tecting public interest after the Town 
Planning Officer commences his work 
That sub-rule is introduced in accordance 
with the principles of audi alteram par- 
tem. Special individual notices under old 
sub-rule (3) cannot therefore, be regard- 
ed as an essential minimum safeguard as 
in the case of sub-rule (1) so as to have 
the consequence of nullifying the final 
scheme, 


19. The whole scheme of these 
four relevant clauses in Section 32 (1) 
(i), Gi), (xii) and (xiii) which alone are 
relied upon by the tenants in this con- 
text shows that the Legislature has given 
a right of appeal to the Board only qua 
Section 32 (1) (xiii) and in other cases 
the decision of the Town Planning Off- 
cer is made final. Even if' Section 32 (1) 
(xiii) is read with Section 69 and Rule 30, 
it is clear that right of compensation of’ 
person injuriously affected is governed 
by three months’ limitation from the 
date specified in the. general notice under 
Rule 21 (1), and so, that alone would be 
the minimum essential as per the princi- 
ples of natural justice, 


20. The tenant hed only limited 
rights specified in Clauses (i), (ii) and 
(xiii) of Section 32 (1). Therefore, look- 
ing at the limited nature of the tenant’s 
rights in the process of reconstitution of 
plots, it cannot be said that failure to 
serve a special notice under old sub-rule 
(3) of Rule 21 would nullify the final 
scheme, For grievance, if any, the ten- 
ant should have moved the authorities at 
the stage of the finalisation of the draft 


scheme. and not thereafter, 
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21. That apart, the Town Plan- 
ning Officer is injuncted under the se- 
cond proviso to Section 32 (1) from mak- 
ing any substantial variation without the 
consent of the local authority and with- 
out hearing any objections which may 
be raised by the owners concerned. No 
doubt Bhagwati C. J., in (1970) 11 Guj 
LR 993 harmonised Section 32 (1) (i), (ii) 
and (xiii) which mention the .words 
“after notice given by the Town Plan- 
ning Officer in the prescribed manner” 
and the second proviso where only a 
substantial variation required a hearing 
of objections, holding that for any varia- 
tion such individual notice was manda- 
tory. But the question still remains as. to 
whether it could have perforce nullify- 
ing consequences when the Legislature 
in the second proviso makes it clear that 
only substantial variations would neces- 
sitate hearing of such objections. 
Further it is to be noticed that even after 
the scheme becomes a part of the Act 
under Section 51 (3), remedies are pro- 
vided for variations or revoca- 
tion in Sections 56 and 57 by the 
Act. Therefore, in the light of the entire 
scheme of the Act and the Rules pres- 
cribing procedure, the right to individual 
notice under old sub-rule (3) cannot be 
held to be a minimum essential requiré-| 
ment. touching the jurisdiction of thej 
Town Planning Officer so as to nullify 
the final scheme in spite of the protec-| 
tive legislative -device in Section 51 (3).; 


22. The language of new sub-rule 
(3) of Rule 21 does not require any spe~ 
cial notice to be issued. It only enjoins 
that the Town Planning Officer shall pub- 
lish a notice in the Official Gazette in 
respect of matters specified in clauses (i), 
(ii) and (xiii) of sub-section (1) of Sec- 
tion 32, The Town Planning Officer is 
also required under this sub-rule to pub- 
lish in one or more newspapers circulat- 
ing within the jurisdiction of the local 
authority a notice specifying the matters 
which are proposed to be dealt with by 
him. The notice must also specify that 
all persons who are affected by any of 
the matters specified in the notice shall 
communicate in writing their objections 
to the Town Planning Officer within a 
period of fifteen days from the publica~ 
tion of the notice in the Official Gazette. _ 
Wide publicity is given to the notice by 
posting it at the: Office of the Town Plan- 
ning Officer and of the local authority. 


‘The substance of the notice is also re- 


quired to be posted at convenient places 
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in the said locality. The substituted rule 
has done away with the requirement of 
service of personal notice which was con- 
templated in the ald Rule, 


23. The question. again arises whe- 
ther this substituted sub-rule is manda- 
tory or directory. In this connection it is 
contended by Mr. J. R. Nanavati and Mr. 
S. B. Vakil appearing for the respondents 
that the substituted sub-rule is only di- 
rectory and breach of this sub-rule does 
not render the decision of the Town Plan- 
ning Officer invalid. The substituted sub- 
rule (3), like the old sub-rule, prescribes 


the procedure to be followed at the stage. 


of the publication of the draft scheme. 
The object of this sub-rule is to notify 
all persons who are affected by the mat- 
ters specified in the sub-rule to raise ob- 
jections so that the Town Planning Offi- 
cer may consider the objections put in 
by them in writing. This is a second op- 
portunity provided to owners of property 
or right in or over the property. The in- 
tention of the rule-making authority: in 
specifying the mode of publication in the 
substituted sub-rule (3) is to afford an 
opportunity to all persons affected an- 
other opportunity of making representa- 
tions. It is for that reason that the notice 
specifies such of the matters which affect 
the interests of owners of property or 
rights and calls upon them to file their 
objections in writing. The rule-making 
authority is conscious of the fact that þe- 
fore a decision is rendered by the Town 
Planning Officer, persons who are going 
to be affected must have their say if 
any, regarding the draft scheme. 


24. For understanding the true 
scope and effect of substituted sub-rule 
(3) of Rule 21, we must also read sub- 
rule (4) of Rule 21 which makes it obli- 
gatory on the part of the Town Planning 
Officer to give all persons affected by any 
particular of the scheme sufficient op- 
portunity of stating their views and shall 
nop give any decision till he has duly 
considered their representations, if any. A 
combined reading of sub-rules (3) and (4) 
makes it clear that such of the persons 
who communicate their objections in 
writing under sub-rule (3) are to be af- 
forded sufficient opportunity of stating 
their views and that no decision shall be 
given until the representations made by 
or objections raised by the persons af- 


fected are duly and properly considered ` 


by the Town Planning Officer, It is only 
an additional opportunity prescribed ta 
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ensure a proper and fair hearing being 
given to the persons affected at the stage 
of the consideration of the. draft scheme. 
Sub-rule (3) is only in the nature of an 
additional safeguard or additional oppor- 
tunity of being heard of persons who are 
affected, Failure to comply with this ob- 
ligation will not amount to breach of the 
doctrine of audi alteram partem so as to 
render the draft scheme a nullity. 


25. We must, therefore, hold that 
the two decisions referred to in (1970) 11 
Guj LR 993 and 1035 were wrongly decid~ 
ed only to the extent that a right to indi- 
vidual notice under Rule 21 (8) and (4) is 
held to be so mandatory as to have a 
nullifying consequence, We hold that old 
sub-rule (3) and sub-rule (4) are merely 
additional procedural safeguards and not’ 
the essential minimum requirements. 
Violation of essential minimum procedu- 
ral requirements would result in the au- 
thority exceeding or transgressing its 
Jurisdictional limits which will render 
the scheme null and void, But a breach of 
additional procedural safeguards which 
are not in the nature of essential mini- 
mum requirements will not render the 
scheme null and void so as ‘to entitle a 
party to challenge it under Article 226 
or in any Court after it becomes a part 
of the Act under Section 51 (3). 


26. For the above reasons, the pe~- 
tition fails and is accordingly dismissed 
with costs, Rule discharged, When the 
petitioner, without any right after this 
finally sanctioned scheme under which all 
his rights are extinguished, remains in 
occupation all these years only because 
of our stay order, we cannot further con- 
tinue the relief any longer as requested 
by Mr. K. S. Nanavati and the interim 
relief is, therefore, forthwith vacated. 


27. Mr. K. S. Nanavati has made 
an oral application for leave to appeal to 
the Supreme Court under Article 133 (1) 
of the Constitution, We are unable to 
certify that any substantial question of 
law of general importance which, in our 
opinion, requires to be decided by the 
Supreme Court, arises in this petition. 
Oral application rejected. 


Petition dismissed, 
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FULL BENCH 
S. OBUL REDDI, C. J. 
J. B. MEHTA AND B. K. MEHTA, JJ. 
The Textile Labour Association Ah- 
medabad, Petitioner v. Ashok Mills Ltd., 
Ahmedabad, Respondent, 
Special Civil Appln. No. 665 of 1975, 
D/- 5-8-1976. i 
(A) Bombay Industrial Relations Act 
(11 of 1947), Sections 46 (2), (3), (5) and 
42 (1), Sch. 2, Item 7 — “Illegal change” 


— Withdrawal of customary concession of 
amenity in the form of certain allowance 


without notice of change under Section 42° 


(1) — Whether amounts to illegal change. 


Ilegal change under the scheme of 
the Act results not only by the positive 
acts of making unilateral] changes in in- 
dustrial matters mentioned in Schedule II, 
without a notice of change under Sec- 
tion 42 (1) and without going through the 
whole gamut of collective bargaining, but 
also when the employer fails to carry out 
the terms of any settlement, registered 
agreement or order of a Labour Court or 
Wage Board or of the Industrial Court. 

(Para 4) 

In the instant case there was a cus- 
tomary practice in the respondent Mill 
company of giving the customary conces- 
sion of amenity, to the permanent watch- 
men, in the form of an allowance of 
Rs, 4.50 per month in lieu of house rent 
with additional fuel and kerosene. If the 
employer without a notice of change dis- 
continued this long standing customary 
concession by stopping these amenities so 
as to reduce the wages to the extent of 
their value every month of the concern- 
ed watch and ward employees, when they 
were entitled to get these amenities from 
the date they were made permanent, the 
change would be an illegal change within 
the meaning of the Act. (Para 4) 

In fact, in this particular mills com- 
pany when a notice of change was given 
to stop these amenities because of the al- 
leged recommendation in the assessor’s 
report, after considering all aspects the 
industrial Court had rejected this demand. 
Therefore, by refusal to give this benefit 
of extra wages month to month to the 
concerned permanent employees, the em- 
ployer obviously committed an illegal 
change as per the settled legal position. 
The Labour Appellate Tribunal had cate- 
gorically held that the assessor’s report 
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was not an award and such long standing 
customary concession could not be dis- 
continued. The change affected the 
concerned employees by depriving them 
every month of this small additional wage 
in the wider sense. used in Section 3 (39), 
where it contemplated such value of the 
amenities, and such a change would be 
a recurring change. (Para 4) 


(B) Bombay Industrial Relations Act 
(11 of 1947), Sections 79 (as- amended in 
1966) and 46 (5) — Limitation — Illegal 
change — Recurring change — Starting 
point of Limitation. (1971) 12 Guj LR 417, 
Overruled. (Interpretation of Statutes). 


Limitation bars only a remedy but 
does not extinguish the right. In any in- 
dustrial context so long as an_ illegal 
change was continued and recurring 
month to month, the Legislature could 
never have intended to deny the peace- 
ful remedy in civil jurisdiction to the 
affected employee so that the illegal 
change can be obliterated and original 
industrial conditions in these important 
matters in Schedule II would be restored 
by the Labour Court. (Para 5) 

In the cases of wage award or payments 
of the amenities month to month, the ques- 
tion of making an illegal change would 
arise every month, when the wages in 
the sense of basic wages or value of 
amenities would be refused by the em-. 
ployer. The employer can choose to with- 
draw that illegal change even voluntarily 
at any time and then there would be no 
grievance. It is only when the employer 
would persist in his illegal change that 
the employees would have to resort to 
the Labour Court for getting a decision 
about the illegal change and an order of 
its withdrawal. Therefore, in the context 
of such recurring obligations, the term 
making of an illegal change could never 
have same meaning of change made once 
for all so that what continues is only its 
effect in the context of such recurring 
obligations to pay month to month the 
wages or value of such amenities, The 
illegal change would be. made afresh every 
month when the employer refuses to 
carry out that continuous obligation. In 
fact, Section 46 (5) which gives a deemed 
definition of an illegal change by includ- 
ing even the failure of the employer to 
Carry out the term of any settlement, 
award or effective order of. the Wage 
Board or the Labour Court or the Indus- 
trial Court would show that the Legisla- 
ture could never contemplate the limita- 
tion in Section 79 (4) to be fixed by re- 
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ference only to the first making an illegal 
change. In that event, the orders of the 
Labour Court, or Industrial Court would 
successfully be flouted by every employer, 
and the context of such deemed illegal 
change would therefore make it clear that 
till the defaulting employer complies 
with the order, the illegal change would 
continue. The fresh cause, however, may 
differently arise in such context, whether 
every day till the order is complied with 
or in cases of the recurring obligations to 
pay month by month, every month. But 
in all such cases the wider phraseology 
which the Legislature has advisedly used 
not of “commencement of the illegal 
change but of making of the illegal 
change” would surely cover such illegal 
change. Of course, in such cases the limit 
of withdrawal would be subject to con- 
donation of limitation only to the extent 
these recurring illegal changes are found 
to be within time. This is trite saying 
that the Court cannot rewrite the language 
when the Legislature in its wisdom used 
such clear phraseology of fixing a date of 
limitation with reference to the wider 
term ‘making of illegal change” and by 
not confining it to the commencement of 
the first making of illegal change. 
(Para 5) 
The whole thing which really goes to 
the root is the wider consideration of 
public policy that a law of limitation 
which has been settled for over a decade 
by the Full Bench of the Industrial Court 
and which operates as binding declaration 
of law under Section 95-A, till it is re- 
versed by the High Court or by the Su- 
preme Court, and which was confirmed 
even by the highest Labour Appellate 
Tribunal at the time and which was taken 
as correct interpretation of this law even 
over a decade, and even when the Legis- 
lature did not, when an opportunity arose 
in 1966 to amend this provision, depart 
from this accepted interpretation, the 
aforesaid just view which carries out the 
policy of the Act should never be un- 
settled, even if there was some reason to 
accept the view taken in the Nagri 
Mill’s case ((1971) 12 Guj LR 417). In 
fact, on all settled principles of construc- 
tions such a view could not be taken be- 
cause it is rewriting statutory language 
and such narrow view of the term “mak- 
ing of an illegal change” would frustrate 
the whole policy of the Act. (1971) 12 Guj 
LR 417, Overruled. (Case law discussed). 
(Parag 6, 8) 
(C) Constitution of India, Article 227 
— Jurisdiction of High Court — Petition 


{Pr. 1] Textile Labour Association v. Ashok Mills (FB) 
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against the order of Industrial Court — 
High Court can exercise the same power 
as that of Industrial Court and dispose of 
the long pending litigation so that just 


benefits would expeditiously reach the 
concerned, (Para 10) 
Cases Referred: Chronological Paras 


1974 Lab IC 580 = AIR 1974 SC 338 5 
1973 Lab IC 784 = AIR 1973 SC 1156 8 
AIR 1973 SC 908 = 1973 Cri LJ 347 
(1971) 12 Guj LR 417 = 39 FJR 431 

5, 6, 
1970 Lab IC 269 = AIR 1970 SC 209 
ATR 1964 Guj 198 = 5 Guj LR 300 
1962 ICR 756 (IC Bom) 
1961 ICR 749 (IC Bom) 
ae 1959 SC 798 = 1959 Supp (2) SC 
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(1957) 1 Lab LJ 320 (LATI) 
AIR 1955 Bom 161 = 1955 Cri LJ 666 
1952 ICR 1405 (IC Bom) 
(1951) 2 Lab ‘LJ 25 (LATI) 
1950 ICR 1241 (FB) (IC Bom) 
1948 ICR 147 (IC Bom) 


S. B. Majmudar, for Petitioner; V. B. 
Patel, for Respondent. 


J. B. MEHTA, J.:— The short ques- 
tion which arises before us is whether 
the decision in Nagri Mills Ltd. v. Tex- 
tile Labour Association, Ahmedabad, 
(1971) 12 Guj LR 417, which has unsettled 
the industrial law for a decade on this 
question of limitation under Section 79 (4) 
of the Bombay Industrial Relations Act, 
1946, hereinafter referred to as the ‘Act’, 
in respect of continuing illegal change is 
correctly decided. The Textile Labour 
Association, a representative union, has 
come up in this petition under Article 227 
of the Constitution of India challenging 
the decision of the Industrial Court, dated 
October 23,'1974, dismissing the four ap- 
plications which were filed by this repre- 
sentative union on behalf of the four con- 
cerned permanent watchmen working in 
the respondent mill company for a de- 
claration of illegal change as being time- 
barred. The concerned watchmen were 
made permanent on April 10, 1967, May 1, 
1968, August 1, 1968 and May I, 1968 res- 
pectively, and on the ground of the cus- 
tomary concession of amenity in the form 
of an allowance of Rs. 4.50 p. per month 
in lieu of house rent with additional fuel 
and kérosene which had been denied to 
them from the date of the permanence, 
the claim was made that the company 
had committed an illegal change. Within 
a month of their permanence the demand 
was made but the mill company did not 
pay them the value of these amenities, 


y 
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month to month, as they became due 
under the aforesaid industrial usage or 
customary concession and that is why 
these applications for an illegal change 
had been made before the Labour Court. 
The Labour Court found that the fact 
was undisputed that these employees were 
made permanent watchmen on the dates 
alleged. There was also no dispute that 
there was a customary practice of giving 
the alleged amenities to the permanent 
watchmen. The only plea taken was thal 
these watchmen being fresh entrants who 
were made permanent after the wage 
award reported in 1948 ICR 147, there 
would be no illegal change if the said 
amenities were denied to these new en- 
trants after the 1948 award. The Labour 
Court aecepted this contention and held 
that this was not an existing right and 
the employees could not claim benefit of 
these amenities after the award of 1948. 
Accordingly, these applications were dis- 
missed by the order at Annexure A, dated 
September 30, 1970, by the Labour Court. 
In appeal, the. Industrial Court, however, 
took up the question of limitation as it 
went to the root. The Industrial Court 
pointed out that the Full Bench of the 
Industrial Court had in its decision and 
even the Labour Appellate Tribunal had 
taken the view that there would be no 
such question of bar of limitation in such 
cases where there was a recurring illegal 
change for the period that was within the 
limitation but as the recent aforesaid deci- 
Sion in Nagri Mills case had taken a con- 
trary view, these applications must be 
held to be time-barred. Accordingly the 
appeals having been disposed of, the re- 
presentative’ union has filed this petition. 


2. Before we go into the aforesaid 
question as to the correctness of the de- 
cision in Nagri Mills case, at the outset 
we would consider the background of this 
litigation in the context of the relevant 
provisions of the Act. The entire history 
of this litigation, even so far as this parti- 
cular mill is concerned, has been exhaus~ 
tively referred to by the Labour Appel- 
late Tribunal in the decision in Shrinagar 
Mills Co, Ltd. v. Textile Labour Associa- 
tion, Ahmedabad, (1951) 2 Lab LJ 25. The 
Labour Appellate Tribunal pointed out 
that in the 1948 award which fixed stan- 
dard wages for certain occupations and 
minimum basic wages for certain other 

cupations, including this watch and ward 
department, had been preceded by the 
assessor’s report. In the assessor’s report 
a recommendation had been made while 
fixing the standard wages for discontinu- 
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ance of certain amenities. The members 
of the Labour Appellate Tribunal how- 
ever pointed out that the assessor’s re- 
port was, however, not an award. The 
award was made-on April 21, 1948, after 
taking into consideration the assessor’s 
report and it was abundantly clear that 
the Industrial Court, although invited by 
the Mill Owners to permit them to de- 
duct the cost of these amenities from 
wages, declined to do so. It, therefore, 
followed that by award the wages were 
fixed, but the amenities enjoyed by the 
employees were not in any way affected. 
It was an obligation on the part of the 
employers to pay the wages and to con- 
tinue the amenities, and by their failure 
to continue the amenities, they had com- 
mitted a breach of their obligations to- 
wards the employees. If it was their 
intention to discontinue the amenities, 
they should have first given a notice of 
change under Section 42 of the Act. It 


-was also mentioned that the term ‘wages’ 


had been defined in Section 3 (39) of the 
Act as remuneration of all kinds capable 
of being expressed in terms of money and 
payable to an employee in respect of his 
employment or work done in such em- 
ployment, and includes the value of any 
house’ accommodation, light, water, medi- 
cal attendance, or other amenity or ser- 
vice. It, therefore, could not be doubted 
that the granting of these amenities or 
privileges constituted a part of the wages 
of the employees, and, therefore, any 
unilateral change in such amenities would 
require a notice of change under Sec- 
tion 42. The other contention was also 
négatived by pointing out that the cus- 
tomary concession would not mean a 
concession which had existed from times 
immemorial, but it was intended in the 
context of industrial relations to convey 
the idea of an amenity or advantage 
which had been consistently enjoyed by 
the employees for a sufficient duration to 
justify the view that it had become part 
of his emoluments, because any other 
construction would lead to an absurdity. 
Thereafter the Labour Appellate Tribunal 
considered the pertinent question of 
limitation as the award having been made 
on April 21, 1948, the concessions were 
soon thereafter withdrawn. Thereafter 
even an interpretation matter failed on 
January 18, 1949. But an application for 
an illegal change was delayed upto June 


-8, 1949. At that time the proviso for con- 


donation of delay was introduced in Sec- 
tion 79 (4) of the Act. Assuming that the 
limitation had started soon after April 9, 
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1948, there was some substance in the 
objection of limitation, Thereafter these 
relevant observations were made by the 
Labour Appellate Tribunal which had 
finally approved the Full Bench decision 
in Government Labour Officer, Bombay v. 
Shree Ram Mills Ltd., 1950 ICR 1241 at 
page 1247 with a slight modification as 
under ;— 
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“We have already pointed out that 
the amenities in question are to be re- 


garded as ‘wages’ according to its defini-- 


tion in the Industrial Relations Act and 
the 1948 Award did not empower the em- 
ployer to deduct their money value from 
the wages as fixed by that award. Ac- 
cordingly the action of the employers 
complained of amounted to illegal change 
in the matter of “wages.” The emplo- 
yees had the right -to receive and the em- 
ployers were under the obligation to pay 
and to provide the amenities month by 


month as long as the service of emplo- , 


yees had not been rightfully terminated. 
Accordingly the refusal of the employers 
to act according to that obligation month 
by month constituted a fresh breach 
every month. Translating it into the 
language of Industrial Relations Act there 
would be an illegal change and in such 
cases its repetition occurred every month. 
In this view of the matter, an application 
for a declaration that the change was il- 
legal, and for the withdrawal, in respect 
of the amenities due but withheld by the 
employer within three months of the 
making of the application would be within 
time. To this extent we agree with the 
decision of the Full Bench of the Indus- 
trial Court in the case of the Government 
Labour Officer, Bombay v. Shree Ram 
Mills Ltd., 1950 ICR 1241 at p. 1247 (FB) 
but not with the further observations 
made therein implying that the position 
would be different in the matter of limi- 
tation if the denial on the part of the em- 
ployer was of an unequivocal nature. We 
think that it is the nature of the right of 
the employee recurring or non-recurring 
and not the character or the force of the 
denial on the part of the employer that 
determines in such cases the starting point 
of limitation.” 

Under Section 95-A of the Act the deter- 
mination of any question of law in any 
order, decision, award or declaration pass- 
ed or made, by the Full Bench of the 


Industrial Court constituted under the re~, 


gulations made under Section 92 shall be 
recognised as binding and shall be follow- 
ed in all proceedings under the Act. That 
is why the Labour Appellate Tribunal, 
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which had been constituted for achieving 
uniformity in labour decisions through- 
out the country, finally set at rest the 
vexed question of limitation in the con- 
text of Section 79 (4) when the question 
arose of such recurring illegal changes 
by approving the decision in Shri Ram 
Mills of the Full Bench of the Industrial 
Court, with the slight modification that 
it was the nature of the right of the em- 
ployee recurring or non-recurring and not 
the character or the force of the denial 
on the part of the employer that deter- 
mines in such cases the starting point of 
limitation. That settled law operated in 
the larger bilingual Bombay State and 
had been the settled position of the State 
Industrial law for over a decade till the 
same was unsettled by the aforesaid deci- 
Sion in Nagri Mill’s case. Even after this 
decision the respondent company and some 
other mills gave a notice of change under 
Section 42 (1) to discontinue these ameni- 
ties to the watchmen about the rent free 
quarters; fuel oil, kerosene etc. In the 
decision of the Industrial Court reported 
in 1952 ICR 1405, where this respondent 
company was also a party, the Industrial 
Court rejected this demand on a conside- 
ration of the whole question of amenities 
of such workers as no justification what- 
ever was found for this notice of change 
then given for the purpose of discontinu- 
ing these customary amenities. It was 
held that it would not be in the interest 
of industrial peace if such long standing 
custom or practice was put to an end 
without adequate grounds and if any uni- 
formity was desired, it should be for the 
Mill Owners’ Association to give a general 
notice of change on behalf of all the mills 
at this particular centre. It was observed 
that on the other hand, the other mills 
were still continuing with that old prac- 
tice and only the mills concerned had 
given a notice of change. Therefore, the 
watchmen of the respondent mill com- 
pany continued to get benefit of this cus- 
tomary usage in the form of these ameni- 
ties which augmented their wages to a 
small extent every month and every 
watchman when he was made permanent 
got benefit of this concession. As the 
concerned four employees had been de- 
nied this benefit by this novel plea that 
the persons recruited after 1948 award 
who were new entrants could not claim 
benefit of these amenities the representa- 
tive union has been driven to file this 
application of illegal change. 


3. In this context it would be 
proper to consider some of the relevant 
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provisions. The Act is not only an indus- 
trial disputes legislation but as its title 
and the preamble indicate it is meant to 
regulate relations of employers and em- 
ployees, and to make provision for settle- 
ment of industrial disputes and to provide 
for certain other purposes. Section 3 (15) 
defines an illegal change as an illegal 
change within the meaning of sub~sec~- 
tions (4) or (5) of Section 46. Section 3 
(18) defines ‘Industrial matter’ in the 
widest context so as to include in Cl. (d) 
all questions of what is fair and right in 
relation to any industrial matter having 
regard to the interest of the person im- 
mediately concerned and/or the commu- 
nity as a whole. The Act divides indus- 
trial matters in three Schedules. Sche- 
dule I is regulated by certified standing 
orders where all disputes regarding the 
propriety or legality of an order passed 
by an employer acting or purporting to 
act under the standing orders, and as to 
the application and interpretation of the 
Standing orders go to the Labour Court 
under Section 78 (1) A (a) (i), Gi) with a 
right of appeal to the Industrial Court. 
So also Schedule ITI matters after a col- 
lective bargaining between an individual 
or representative union with the concern- 
ed employer by a notice of approach 
under Section 42 (4) read with Rule 53 
also go to the Labour Court and they are 
to be decided under Sec. 78 (1) A(a) (ili) 
for getting changes desired in matters of 
Schedule III. Both the individual and a 
representative union have been given a 
right to approach to the Labour Court for 
getting these changes under Schedule III 
or for raising a dispute about the orders 
under the standing orders or as to the ap- 
plication and interpretation of standing 
orders, It is only Schedule II matters 
which are considered as very important 
matters where a provision is made for a 
Notice of change before any unilateral 
change is made in Chapter VIII. So far 
as an employer is concerned, when he 
desires to make any change in any matter 
in Schedule II, it is obligatory for him to 
give a notice of change to the representa- 
tive union under Section 42 (1) in the 
prescribed form for the purpose of col- 
lective bargaining. Thereafter, the em- 
ployer is prohibited to make any change 
unilaterally in the industrial matters 
mentioned in Schedule IJ, under Sec, 46 
(2), without giving any notice of change 
and without going through. the whole 
gamut of collective bargaining which 
would result in a collective agreement, 
settlement or adjudication award of the 
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Industrial Court or the Wage Board, 
which would have to be complied with by 
the parties. That is why this State Act 
is a peculiar legislation which ' prohibits 
class warfare as it gives rights even to 
the employees so far as matters in Sche- 
dules I and III are concerned to approach 
the Labour Court and in other matters of 
Schedule II or residuary matters, when 
the changes are desired by the employees, 
collective bargaining is envisaged with the 
sole bargaining agent, or the sole mouth 
piece, the representative union or other 
representatives of employees so that 
peaceful solution is reached by collective 
agreement, settlement. or award for this 
purpose. By such a prohibition of strikes, 
lock-outs, closures and stoppages, the in- 
dustry goes on peacefully producing for 
the community without any dislocation 
by strikes, lock-outs or stoppages. The 
scheme of Section 97 (1) (c) is to com- 
pletely prohibit any strike if it is com- 
menced or continued only for the reason 
that the employer has not carried out the 


“provisions of any standing order or has 


made an illegal change, as it gives the 
right to approach the Labour Court in 
such disputes or when an illegal change 
has been made by his employer, to every 
individual employee and, therefore, the 
right of strike has been absolutely taken 
away. Therefore, in the matter of illegal 
change the right to strike does not exist 
under this Act. and the employee or the 
representative union would have only to 
approach the Labour Court by making an 
application under Section 78 (1) A (c) to 
get a decision whether any such change 
is illegal under the Act. The Legislature 
does not stop at merely giving a declara- 
tion that the change was illegal under 
the Act but provides a remedy under Sec- 
tion 78 (1) C that thé employer could be 
required by the Labour Court to with- 
draw any change which is held by it to 
be illegal. Thereafter on appeal is pro- 
vided to the Industrial Court under Sec- 
tion 84 against the decision of the Labour 
Court. The penalty provisions in Chap- 
ter XVI, Sections 102 and 103 provide for 
penalty for an employer who has com- 
menced a lock-out or a closure which had 
been held to be illegal by the Labour 
Court or the Industrial Court and in Sec- 
tion 103 an employee going on such strike 
or stoppage which was held to be illegal 
is penalised. Section 106 (1) provides for ` 
a penalty for illegal change by enacting 
that an employer who makes an illegal 
change shall be punished with a‘ fine 


which may extend to Rs. 5,000. Sec- 
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tion 106 (2) provides that any employer 
who contravenes the provisions of Sec- 
tion 47 shall on conviction be punishable 
with imprisonment which may extend to 
three months, or for every day on which 
the contravention continues with fine 
which may extend to Rs. 5,000, or with 
both. Under Section 106 (3) the Labour 
Court exercising criminal jurisdiction 
while convicting any person under Sec- 
tion 106 (1) or (2) may direct such person 
to pay compensation as it may determine 
to any employee directly and adversely 
affected by the change in issue. But in 
criminal jurisdiction there is no provi- 
sion of withdrawal. of the illegal change 
as it is only penalising the employer and 
mere compensation can be awarded to the 
concerned workman affected by the 
change in issue. Section 114 provides for 
the parties on whom the registered agree- 
ment, settlement or award are binding as 
in cases of such representative union they 
bind all employees in the industry, past, 
present, or future. Thus, it is for peace- 
ful settlement of industrial disputes and 
for improving the employer employee re- 
lations, so that there would be real parti- 
cipation of the labour by a joint produc- 
tive effort in the industrial production 
that the whole Act has been enacted 
which avoids all industrial class warfare 
by substituting peaceful procedure of re- 
solving disputes by collective bargaining 
with such a representative union or other 
authorised representatives of employees, 
and if there is no agreed solution, by re- 
sorting to compulsory adjudication under 
the Act. That is why in Section 46 (2) 
the employer is prohibited from making 
any change in industrial matters mention- 
ed in Schedule II which are substantial 
matters without giving any notice of 
change under Section 42 (1) and without 
going through the whole gamut of col- 
lective bargaining. Under Section 46 (3) 
it is provided that no employer shall make 
any change in contravention of the terms 
of a settlement, effective award, register- 
ed agreement or effective order or deci- 
Sion of a Wage Board. Sub-clause (4) 
provides that any change made in con- 
fravention of the provisions of sub-sec~ 
tion (1), (2) or (3) is illegal. The other 
clause is the material clause in Section 46 
(5) which provides that any failure to 
carry out the terms of any settlement, 
award, registered agreement, or effective 
order or decision of a Wage Board. a 
Labour Court or Industrial Court affecting 
industrial matters shall be deemed to be 


an illegal change. 
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4, Therefore, illegal change inder) 
the scheme of this Act results not only 
by these positive acts of making unilate- 
ral changes in industrial matters men- 
tioned in Schedule II, without a notice of 
change under Section 42 (1) and without 
going through the whole gamut of col- 
lective bargaining, but also when the 
employer fails to carry out the terms of 
any settlement, registered agreement or 
order of a Labour Court or Wage Board 
or of the Industrial Court. In Schedule II 
So far as the present matter is concerned, 
the relevant matters are Item No. 7 of 
withdrawal of any customary concession 
or privilege or change in usage, and Item 
No. 9, wages including the period of pay- 
ment and mode of payment. Therefore, 
if the employer without a notice of change 
discontinued a long standing customary 
concession by stopping these amenities so 
as to reduce the wages to the extent of 
their value every month of these con- 
cerned watch and ward employees, when 
they were entitled to get these amenities 
from the date they were made permanent, 
the change would be an illegal change 
within the meaning of the Act. In fact, 
in this particular mill company, when a 
notice of change was given to stop these 
amenities because of the alleged recom- 
mendation in the assessor’s report, after 
considering all aspects the Industrial 
Court had rejected this demand. There- 
fore, by refusal to give this benefit of 
extra wages month to month to the con- 
cerned permanent employees, the emplo- 
yer obviously committed an illegal change 
as per the settled legal position. The 
Labour Appellate Tribunal had categori- 
cally held that the assessor’s report was 
not an award and such long standing cus- 
tomary concession could not be dis- 
continued. The change affected these 
concerned employees by depriving them 
every month of this small additional wage 
in the wider sense used in Section 3 (39), 
where it contemplated such value of the 
amenities, and such a change would be 
a recurring change as per the view taken 
in this very Mill’s case by the Labour 
Appellate Tribunal in the aforesaid deci- 
sion. Therefore, the first ground raised 
by Mr. Patel at the outset that there was 
no question of illegal change in this peti- 
tion is wholly misconceived in view of 
this settled legal position when the law 
had been finally settled by the Labour 
Appellate Tribunal in this very Mill’s 
case and for this very department, and 
when the Mill’s attempt has finally failed 
to have these amenities discontinued even 
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after a notice of change, which resulted 
in the subsequent decision in 1952 ICK 
1405. 


5. That is why the question of 
limitation would have to be considered in 
view of the entire scheme and such con- 
struction must be made of this self-con- 
tained limitation provision in Section 79 
(4) that the policy of the Act is advanced 
and not frustrated. It should also he 
borne in mind that the Legislature had 
an occasion during this long period after 
law was finally settled by the Labour 
Appellate Tribumal in the decision in 
(1951) 2 Lab LJ 25 to amend this very 
provision in Section 79 (4) where the 
period was changed from three months to 
six months by the Gujarat Amending Act 
No. 22 of 1966, but the Legislature did not 
make any change so far as the interpreta- 
tion was put on this relevant provision in 
Section 79 (4) in the context of recurring 
illegal change by the Full Bench with the 
slight modification done by the Labour 
Appellate Tribunal as earlier set out. As 
observed by their Lordships in Sakal 
Deep Sahai Srivastava v. Union of India, 
AIR 1974 SC 338, at page 341 = (1974 
Lab IC 580) in such cases this would be 
a very vital consideration for interpreta- 
tion of this statutory provision. The 
question arose before their Lordships as 
to the correctness of the view taken by 
the Supreme Court that Article 102 of 
the Limitation Act was applicable to the 
question of arrears of salary. A reference 
was made to this provision being re- 
enacted even in the new Limitation Act 
of 1963 in identical terms without any 
modification. It was pointed out at 
page 341 that the Legislature must be 
presumed to be cognizant of the view 
taken by the Supreme Court that a claim 
of the nature for arrears of salary fell 
within the purview of Article 102 of the 
Limitation Act, 1908. If Parliament, 
which was deemed to be aware of the de- 
clarations of law by this Court did not 
alter the law, it must be deemed to have 
accepted the interpretation of this Court 
even though the correctness of it might 
be open to doubt. If doubts had arisen, 
jt was for the Legislature to clear those 
doubts. When the Legislature had not 
done so, despite the repeal of the Limita- 
tion Act of 1908, and the enactment of the 
Limitation Act of 1963, after the decision 
of this Court, embodying a possibly ques- 
tionable view, it must be held that this 
question which had been long settled 
should not be reopened. These observa- 
tions would be all the more appropriate 
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in the context of such industrial law when 
the settled legal position after a decade 
is to be unsettled, even if two views are 
possible, because the employees concern- 
ed after six months limitation period 
would be without any effective remedy. 
The penal remedy would be a poor con- 
solation because the criminal jurisdiction 
of the Labour Court would have to be 
invoked by filing a complaint against the 
company or persons in management by 
straining the industrial relations and there 
also only the employer would be pena- 
lised, but the change would not be with- 
drawn, and even compensation to the con- 
cerned employee would be a matter of 
discretion. The penal remedy is no effec- 
tive substitute for the salutary civil re- 
medy of withdrawal of illegal change, on 
consideration of which the Legislature 
completely took away the right of strike 
of these concerned employees, for the 
sole reason that the employer had com- 
mitted an illegal change. In fact, the de- 
cision in Asoka Mills v. Industrial Court, 
5 Guj LR 300 = (AIR 1964 Guj 198) by a 
Division Bench consisting of Bhagwati, J. 
(as he then was) and Divan J. (as he then 
was) had in terms taken the view that an 
application for declaration of an illegal 
change under Section 78 (1) A (c) of the 
Act and a complaint for an offence under 
Section 106 (1) were two distinct and in- 
dependent remedies unconnected with 
each other and a complaint for an offence 
under Section 106 (1) was not required to 
be preceded by a declaration of an illegal 
change obtained from the Labour Court 
under Section 78 (1) A (e). An employee 
agerieved by an illegal change may file 
a complaint in the Labour Court or the 
Labour Officer may make a report in writ- 
ing to the Labour Court under Section 82 
and the Labour Court would then take 
cognizance of such offence and try it by 
virtue of the power conferred upon it 
under Section 78 (1) B. It is therefore 
not necessary to obtain prior declaration 
of an illegal change from the Labour 
Court under Section 78 (1) A (c). The se- 
cond proviso to Section 79 (4) was also 
considered which enacted that if an ap- 
plication for a declaration of an illegal 
change was admitted beyond the period 
of three months, the employer was exone~ 
rated from the criminal liability provid- 
ed under Section 106 (1). It was pointed 
out that Section 79 (1) dealt only with 
proceedings by way of an application for 
a declaration of an illegal change under 
Section 78 (1) A (c) ard did not compre- 
hend within its scope and ambit proceed- 
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ings by way of a prosecution for an 
offence under Section 106 (1) triable by 
the Court under Section 78 (1) B. The 
two offences, one under Section 106 (1) 
and the other under Section 106 (2) were 
entirely distinct. One punishes the mak- 
ing of an illegal change while the other 
punishes disobedience to the order of the 
Labour Court. It was also pointed out 
that it might be that in a complaint for 
an offence under Section 106 (1) the Lab- 
our Court trying the offence might take 
the view that no illegal change was made 
by the employer and, might, therefore, 
acquit the employer. But if on an ap- 
plication for a declaration of an illegal 
change. under Section 78 (1) A (c) and for 
withdrawal of an illegal change under 
Section -78 (1) C (a), the Labour Court 
makes an order declaring an illegal change 
and requiring the employer to withdraw 
the illegal change, the employer must 
carry out the order of the Labour Court 
and if he did not do so he would render 
himself open to prosecution for the offence 
under Section 106 (2) of the Act. An ap- 
proach for these two distinct remedies 
would not be the same as pointed out in 
this decision. Therefore, we must pro- 
ceed on the basis of these two remedies 
being distinct. Therefore, unless the 
relevant provision was construed so as to 
advance the purpose of this Act, the whole 
purpose of maintaining industrial peace 
and avoiding industrial fiction would be 
frustrated. Mr. Patel ignored the fact that 
limitation bars only a remedy but does 
not extinguish the right. In any industrial 
context so long as an illegal change was 
continued and reoccurring month to 
month, the Legislature could never have 
intended to deny the peaceful remedy in 
civil jurisdiction to the affected employee 
so that the illegal change can be oblite- 
rated and original industrial conditions in 
these important matters in Schedule II 
would be restored by the Labour Court. 
It is in the light of this background that 
we will have now to consider the rele- 
vant provisions of Section.79 (4) and the 
view taken by this Court in Nagri Mill’s 
case ((1971) 12 Guj LR 417). Section 79 
(4) with the two provisos runs as under: 

"79, (4) An application in respect of 
a matter falling under Clause (c) of para- 
graph A of sub-section (1) of Section 78 
shall be made within six months of the 
commencement of the strike, lock-out, 
closure or stoppage or of the making of 
the illegal change, as the case may be:— 


Provided that the Labour Court may, 
for sufficient reasons, admit any applica- 
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tion for a declaration that a change is il- 
legal under this Act, after the expiry of 
six months from the date on which such 
change was made. 


Provided further that when an ap- 
plication is admitted after the expiry of 
six months under the preceding proviso 
the employer who made the change shall 
not be liable to the penalty under Sec- 
tion 106.” 


In The Nagri Mills v. The Textile Labour 
Association, Ahmedabad, (1971) 12 Guj LR 
417, before a Division Bench consisting of 
Divan J. (as he then was) and P. D. 
Desai J., in the context of recurring 
change where the doffer was not paid 
award wages for the work of oiling done 
by him and where the Industrial Court 
had held the application to be within time 
because. this was recurring illegal change, 
this question had arisen. This Court took 
the’ view that it was clear on a grammati- 
cal construction of Section 79 (4) that 
words “of the commencement” occurring 
immediately after the words “three 
months” apply only to the strike, lock- 
out, closure or stoppage and the words 
“of the commencement’ do not go with 
the making of an illegal change which is 
provided for in the latter part of sub-sec- 
tion (4). The second proviso to this sub- 
section gave a clue to the intent of the 
Legislature regarding the period of limi- 
tation prescribed because under that pro- 
viso when an application was admitted 
after the expiry of three months, the em- 
ployer was exonerated from all lability 
to the penalty provided in Section 106, if 
the application was admitted after the 
delay in filing the application had been 
condoned under the first proviso by the 
Labour Court. It was further observed 
that it was difficult to conceive of any 
possible case, on the reasoning of the In- 
dustrial Court in that case, which would 
be barred by limitation so far as the 
making of an illegal change was concern- 
ed. A further consideration was made 
that after several years the employer 
would be called upon to meet pecuniary 
liabilities arising out of order of with- 
drawal of any change which was found te 
be illegal by the Court. On these consi- 
derations it was held that the Legislature 
had intended that so far as the period of 
limitation regarding applications com- 
plaining of the making of an illegal 
change is concerned, the applications 
should be filed within three months from 
the first making of an illegal change. 
With great respect. this view is both 
against the principle. and authority. There 
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is intrinsic evidence in Section 79 (4) it- 
self as to the true legislative intention. 
So far as the strike, lock-out, closure or 
stoppage is concerned, where a prohibi- 
tion under Sections 97, 97-A, 98 and 98-A 
was against both the commencement or 
continuation of such illegal strike, lock- 
out, closure or stoppage, the Legislature 
preferred to lay down a period of limita- 
tion by fixing the limitation in Section 79 
(4) from the date of the commencement of 
the strike, lock-out, closure or stoppage. 
The commencement date has not been 
used so far as making an illegal change is 
concerned. In the context of strike, lock- 
out, closure or stoppage the object of the 
Legislature was to put an end to this class 
warfare at the earliest and, therefore, this 
shorter limitation was contemplated even 
if it continued for a longer period. That 
would not be the reason applicable in the 
case of making of an illegal change be- 
cause illegal changes would arise as re- 
-gards the host of industrial conditions 
mentioned in Schedule II where an em- 
ployer may without any notice of change 
introduce new conditions and, therefore, 
would frustrate the whole policy of col- 
lective bargaining and would set at naught 
the salutary prohibition enacted in the 
Act. So far as the contravention of the 
terms of an agreement, settlement or 
award or effective order of the Wage 
Board are concerned, there may be con- 
tinuous obligations from day to day or 
month to month, which may not be cap- 
able of being executed by single compli- 
ance once for all. As pointed out by the 
Full Bench in Shri Ram Mill’s ease 1950 
ICR 1241 (IC Bom) in the context of bonus 
or retrospective difference in the shape of 
past arrears, the occasion of change would 
arise once and for all while in the cases 
of wage awards or payments of such 
amenities month to month, the question of 
making an illegal change would arise 
every month, when these wages in the 
sense of basic wages or value of amenities 
would be refused by the employer. The 
employer can choose to withdraw that 
illegal change even voluntarily at any 
time and then there would be no griev- 
ance. It is only when the employer would 
persist in his illegal change that the em- 
ployees would have to resort to the Lab- 
our Court for getting a decision about the 
illegal change and an order of its with- 
drawal. Therefore, in the context of such 
recurring obligations, the term making of 
an illegal change could never have same 
meaning of change made once for all so 
hat what continues is only its effect in 
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the context of such recurring obligations 
to pay month to month the wages or value 
of such amenities. The illegal change 
would be made afresh every month when 
the employer refuses to carry out that! 
continuous obligation. In fact, Section 46 
(5) which gives a deemed definition of an 
illegal change by including even the 
failure of the employer to carry out the 
term of any settlement, award’ or effec- 
tive order or the Wage Board or the Lab- 
our Court or the Industrial Court would 
show that the Legislature could never 
contemplate the limitation in Section 79 
(4) to be fixed by reference only to the 
first making an illegal change. In that 
event, the orders of the Labour Court, or 
Industrial Court would successfully be 
flouted by every employer, and the context 
of such deemed illegal change would 
therefore make it clear that till the de- 
faulting employer complies with the 
order, the illegal change would continue. 
The fresh cause, however, may different- 
ly arise in such context, whether every 
day till the order is complied with or in 
eases of the recurring obligations to pay 
month by month, every month. But in all 
such cases the wider phraseology which 
the Legislature has advisedly used not 
of, “commencement of the illegal change 
but of making of the illegal change” 


-would surely cover such illegal change.! 


Of course, in such cases the limit of with- 
drawal would be subject to condonation 
of limitation only to the extent these re- 
curring illegal changes are found to be 
within time. This is trite saying that the 
Court cannot rewrite the language’ when 
the Legislature in its wisdom used sucn 
clear phraseology of fixing a date of 
limitation with reference to the wider 
term ‘making of illegal change” and by 
not confining it to the commencement or 
the first making of illegal change. The 
proviso about condonation of delay would 
hardly be material in this context because 
that would be available in all cases, whe- 
ther of changes made once for all’ or which 
are. recurring changes, The second pro- 
viso has already been construed as ear- 
lier mentioned by us and it would have 
hardly thrown any light on the problem 
of statutory construction raised before us. 
There is also no substance in the assump- 
tion that the provision of limitation would 
be futile and no case can be conceived 
where. it would be applicable, because it 
is obvious that in the context of changes 
which are once for all made like bonus 
or past arrears and the host of such other 
changes which do not impose a continuous 
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recurring obligation, the term ‘making of 
an illegal change” would have only the 
narrow meaning. The term would have 
a wider meaning only in the context of 
recurring illegal changes. 

6. The whole thing which really 
goes to the root is the wider considera- 
tion of public policy that a law of limita- 
tion which has been settled for over a 
decade by the Full Bench of the Indus- 
trial Court and which operates as binding 
declaration of law under Section 95-A, 
till it is reversed by this Court or by the 
Supreme Court, and which was confirm- 
_jed even by the highest Labour Appellate 
Tribunal at the time and which was taken 
as correct interpretation of this law even 
over a decade, and even when the Legis- 
lature did not, when an opportunity arose 
in 1966 to amend this provision, depart 
from this accepted interpretation, the 
aforesaid just view which carries out the 
policy of the Act should never be unset- 
tled, even if there was some reason to 
accept the view taken in the Nagri Mill’s 
case ((1971) 12 Guj LR 417). In fact, as 
pointed out by us, on all settled princi- 
ples of construction such a view could 
mot be taken because it is rewriting statu- 
tory language and such narrow view of 
the term “making of an illegal change” 
wend frustrate the whole policy of the 

et. 


7. Even there is considerable au- 
thority in support of this view because 
in the context of continuing wrongs 
always a settled distinction is made be- 
tween a wrong which is once for all com- 
pleted and whose effect only continues 
and the wrong which is itself a recurring 
wrong as pointed out by their Lordships 
in Balkrishna Savalram v. Shree D. M. 
Sansthan, AIR 1959 SC 798 at pp. 807 to 
809, and in State of Bihar v. Deokaran, 
AIR 1973 SC 909. In the later decision 
various illustrative cases were given to 
bring out pointedly a distinction between 
two types of offences. At page 910 it 
was pointed out that the distinction be- 
tween the two kinds of offences lay be- 
tween an act which constituted an offence 
once and for all and an act which con- 
tinued and therefore constituted a fresh 
offence every time on which it continued. 
The illustration of the case of State v. 
Bhiwandiwala, AIR 1955 Bom 151, was 
pressed in aid where a person was charg- 
ed with three offences: (1) failure to sub- 
mit a written notice of occupation of his 
factory as required by Section 7 (1) of the 
Factories Act, 1948; (2) failure to sub- 
mit an application for registration and 
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grant of licence as required by Section 6 
of the Act read with Rule 4 of the Bom- 
bay Factories Rules, 1950, and (3) for 
using the premises ag a factory without a 
licence. It was pointed out that only the 
first two offences were offences complet~ 
ed once and for all by failure to submit a 
notice and the application for registration 
and licence and, therefore, the complaint 
would be barred if it was lodged beyond 
the period of three months limit from the 
date of that offence under Section 106 of 
the Factories Act. But a prosecution in 
respect of the third offence would not be 
so barred as that offence was a continu- 
ing offence in the sense that using the 
premises as a factory without registra- 
tion and licence was an offence commit- 
ted every time that the premises were 
used as a factory. 


8. It is true that Mr. Patel had 
relied on the decision in Nityanand v. 
L. I. C. of India, AIR 1970 SC 209 = (1970 
Lab IC 269) where their Lordships had 
in terms taken the view in the context 
of an application under Section 33-C of 
the Industrial Disputes Act that even the 
new Indian Limitation Act, 1963, only 
dealt with applications to Courts and the 
Labour Court was not a Court within the 
Limitation Act, 1963, and, therefore, Sec- 
tions 4 and 5 of the Limitation Act or 
Article 137 could not be pressed in aid. 
Mr. Patel had, therefore, argued that even 
Section 23 of the old Limitation Act or 
the corresponding Section 22 of the new 
Limitation Act incorporating the doctrine 
of continuing wrong as such could not be 
applied to Labour Court. We are only 
relying on these decisions to show the 
settled distinction which is always made 
between a wrong once and for all com- 
mitted and a continuing wrong, which is 
very relevant in the context of this ex- 
pression “making of an illegal change” 
which is of such wide amplitude as to 
cover illegal changes once and for all 
made or recurring illegal changes. The 
third decision in this context is in Hindus- 
tan Lever Ltd. v. R. M. Ray, AIR 1973 
SC 1156 = (1973 Lab IC 784) where their 
Lordships first pointed out at page 1159 
that standardisation could be of anything, 
not necessarily of wages. It may be 
standardisation of workload, standardisa- 
tion of product, standardisation of work- 
ing hours or standardisation of leave pri~ 
vileges, or other conditions of service, 


hours of work and wage structure. Vari- 
ous illustrations were given at page 1161 
as to how such amenities or customary 
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concessions were treated as industrial 
conditions in which no change could be 
made by the employer without a notice 
of change. Finally at page 1162, when a 
question had arisen as to the date of 
change, before reference or during the 
pendency of the reference, to find out the 
maintainability of the application under 
Section 33-A, it was pointed out that 
when a new rationalisation scheme intro- 
duced change in the conditions of service 
and the employees were refused their 
wages for doing their normal work, such 
change was continuous illegal change. 
Even though the scheme may have been 
introduced in September 5, 1961, and the 
reference was made on September 30, the 
application for wages for the month of 
October would be during the pendency of 
the reference. It was observed that pay- 
ment of wages was one of the most im- 
portant among the workers’ conditions of 
service. The workers work essentially 
only for the wages to be paid to them. 
Therefore, the question that would really 
have to be answered was whether the re- 
fusal of the worker to work was justified 
or not. The workers presented them- 
selves for work every day and offered 
to work according to the old scheme but 
they were not given any work according 
to the old scheme. They were told that 
as long as they,refused to work under 
the new scheme they would be paid no 
wages. It was, therefore, held that the 
refusal to pay was not a solitary instance 
in respect of which an application could 
have been made under Section 33-C but 
it was a continued refusal for which cause 
of action arose de die in diem. There- 


fore, even there is high authority on this 
settled proposition to make a distinction 
between such changes made once and for 
all and recurring changes. In the first 
case only the effect continues, while in 
the later case the very illegal change 
continues which will give fresh cause of 
action, in such a case where the payment 
is to be made month to month, every 
month. Therefore, both on principle and 
on this high authority, we must hold that 
the decision in Nagri Mill’s case (1971) 12 
Guj LR 417 with great respect, has been 
wrongly decided and has unsettled the 
settled industrial law in this State on this 
vital question of limitation in respect of 
recurring illegal change. 

9. Mr. Patel had of course refer- 
red to decision of the Labour Appellate 
Tribunal in Sarangpur Mill’s case, (1957) 
1 Lab LJ 320 where in the context of a 
change in hours of work, it was held te 
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be once and for all completed, but even 
in that decision the Labour Appellate 
Tribunal had approved the ratio of the 
other Division Bench already referred to 
by us in (1951) 2 Lab LJ 25 (LATI). In 
that view of the matter, the Industrial 
Court was obviously in error in holding 
that the present applications were time- 
barred, 


10. The next question which arises 
for our consideration is as to whether 
after such a long period of seven years 
in this small matter, where these con- 
cerned watchmen are denied this small 
increase by way of value of amenities of 
house rent, fuel, kerosene etc. every 
month, even when the Industrial Court 
had refused to allow the Mill company 
any discontinuance of these amenities, 
should a remand be made to the Indus- 
trial Court ,when the only question which 
has been raised is that the fresh entrants 
after 1948 award were not entitled to 
these concessions? The writ petition in 
the present case is not merely for a writ 
of certiorari under Article 226 where the 
impugned decision would be only quashed 
and put out of the way, but the relief is 
claimed in the wider superintendence 
jurisdiction under Article 227, where this 
Court would be able to exercise the same 
power as that of the Industrial Court and 
dispose of this long pending litigation so 
that the just benefits would expeditiously 
reach the concerned employees who were 
hard-hit by being deprived of the small 
increase in their wages. The contention 
which Mr. Patel has raised is sought to 
be supported by the two decisions of the 
Industrial Court in Manager, B. E. S. T. 
Undertaking v. Secretary, B. E. S. T, 
Workers’ Union, 1961 ICR 749 by Presi- 
dent Meher, and in B. S. Salvi v. Gene- 
ral Manager, B. E. S. T. Undertaking, 
Bombay, 1962 ICR 756, where that view 
was followed by the Member Mr. Bilg- 
rami. In these decisions it had been ob- 
served that where a concession was not a 
subject-matter of an award or settlement 
it could not be. said that an employer was 
withdrawing a concession from a person 
who has never enjoyed it. Unfortunate- 
ly, in both these decisions the binding 
decision of the Labour Appellate Tribunal 
as to this very practice was not referred 
to. In case of such. customary concession 
where industrial usages have crystallised 
as uniform binding industrial conditions, 
these are not matters of individual per- 
sonal pay. These are matters of industrial 
conditions where an amenity is attached 
to the permanent post of a watch and 
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ward staff. There is no nexus with the 1948 
award where these watchmen were mere- 
ly given minimum wages. Both the In- 
dustrial Court and the Labour Court had 
cleared away the misconception in the 
mind of the employer by holding that 
the assessor’s report was not the award. 
In fact, after the notice of change, given 
to discontinue this customary practice, 


‘prevailing in this department, by way of 


uniform industrial conditions of these 
permanent employees, was held to be un- 
justified, there would be no scope for any 
such plea being raised on the score of 
1948 award. The Labour Appellate Tri- 
bunal has clarified that assessor's report 
was not an award and the award never 
permitted or prohibited continuance of 
these amenities. Therefore, again on a 
reference to the same award, these un- 
fortunate persons could never be denied 
benefit of these salutary amenities. The 
Industrial Court in these two decisions 
ignores the basic concept of industrial 


usages which because of their very uni- 


formity would be applicable both to new 
and old employees, because otherwise 
there would be an invidious discrimina- 
tion between the same workers on the 
mere accident of their date of confirma- 
tion whether before or after the 1948 
award. Therefore, there is no substance 
even in this plea of the employer which 
had been accepted by the Labour Court, 
and these applications should have been 
allowed by both the Courts, 





11. In the result, this petition 
must be allowed by setting aside the im- 
pugned orders of the Industrial Court and 
the Labour Court and by declaring that 
the employer has made.an illegal change 
by not paying as per the prevailing prac- 
tice for the value of the amenities, at the 
rate of Rs. 4.50 p. for house rent and the 
additional amount for fuel, kerosene ete. 
month by month to all these employees 
concerned in the four Applications Nos. 
741 to 744 of 1970 and the company is 
directed to withdraw this illegal change 
by making the payment right from the 
last six months prior to the date of the 
applications which were made on Decem- 
ber 2, 1969. Rule is accordingly made ab- 
solute with costs. 


Rule made absolute. 
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Champaklal Dahyabhai Natali 
and others, Petitioners v. Saraswa- 
tiben and others, Opponents, 

Civil Revn. Applns. Nos. 533 of 
1969 with 492, 886 and 953 of 1970, 
D/- 14-10-1976. 


Bombay Rents, Hotel and Ledg- 
ing House Rates Control Act (57 of 
1947), Section 12 (2) — Purchase of 
leased property with a right to re- 
cover arrears of rent prior to pur- 
chase — Purchaser can demand evic- 
tion on ground of arrears of rent — 
(T. P. Act (1882), Sec, 109). AIR 1974 
Guj 140 and 1976 Ren CJ 562 (Guj), 


Overruled. AIR 1960 Cal 378, Dis- 
sented from. 

When the lessor transfers the 
entire interest in the property in- 


cluding arrears of rent due prior to 


the transfer, the assignee also 
obtains the right to such ar- 
rears of rent — it being a right re- 


lating to property. On such a trans- 
fer what vests in the transferee is 
all the rights of thẹ lessor relating 
to the property transferred and this 
includes the right in respect of ar- 
rears of rent due prior to the trans- 
fer. The substantive part of Section 
109 of the Transfer of Property Act 
read with the proviso necessarily in- 
dicates that arrears of rent due be- 
fore a transfer is one of the lessor’s 
rights as to the property transfer- 
red. (Para 8) 

Such a transferee stands in the 
same position as an heir of the de- 
ceased lessor as what is transferred 
tohimisall rights of the lessor as to 
the transferred property. The question 
need be looked not from the point of 
the character of the rent due prior to 
the transfer but must be viewed 
from the angle of the right to take 
possession of the property which 
arises because the tenant then re- 
mains in arrears of rent, Such right 
originally vested in the lessor and 
on transfer of all his rights, the 
same. vests in his transferee as per 
the provisions of Section 109 of the 
Transfer of Property Act. For these 
reasons the transferee of the lessor 
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can fake advantage of arrears of rent 
Jue prior to the transfer and demand 
a decree of eviction on the ground of 


arrears of rent. (Para 9). 
Eo order to obtain protection 
under the Act the tenant has to 


‘shaw his readiness and willingness to 
pay rent or to pay rent as per the 
provisions of Section 12 of the Act. 
‘There is nothing to indicate that the 
‘tenants default in payment of rent 
‘prier to the transfer is available 
only to a landlord who at the time 
of the default was the landlord; the 
tenant must be at all times ready 
and willing to fulfil all his conditions 
Of tenancy including the payment of 
zent as per the provisions of Section 
12 of the Act, The intention of the 
beer iar in enacting Section 12 of 
‘the Act is not to create a new liabi- 
lity im a tenant which did not exist 
im the common law but to protect 
‘himn from the liability which falls 
upem him because of the liberal pro- 
visions of that law. Case law dis- 
‘cussed. ATR 1960 Cal 378, Dissented 
from; ATR 1974 Guj 140 and 1976 
‘Rem CJ 562 (Guj) Overruled; (1971) 
12 Guj LR 595 and Decision in Civil 
‘Reva, Appin. No. 1576 of 1972 (Guj) 
Approved; ATR 1973 Guj 131, Ex- 


plaimecd. (Paras 14, 16 and 20) 
Cases Referred: Chronological Paras 
1976 Ren CJ 562 (Guj) 7, 15, 16 
ADR 1976 Raj 142 = 1976 Raj LW 
180 20 
ADS. 1974 Guj 140 = (1973) 14 Guj 
LR. 952 3, 7, 16 
AIR 1973 Guj 131 = 13 Guj LR 880 
3, 15, 16 

41973) Civil Revn. Appln, No, 859 of 
. 1978, D/- 28-11-1973 (Guj) 5 
41972) Civil Revn. Appln. No, 1576 
of 1972 (Gui) 7, 14 
1972 Ren CJ 607 = 1972 Raj LW 
100 12 
AIR 1971 Cal 383 = 75 Cal WN 
448 13 
Ais7i) 12 Gui LR 595 = ILR (1971) 
Guj S35 2 
1969 UJ (SC) 333 = (1969) 1 SCWR 
Sls 13 
APR 1966 Andh Pra 272 = (1964) 2 
Andh WR 279 6, 12 
AIR #965 Andh Pra 81 = (1964) 2 
Améh WR 81 12 
ATR 1984 Punj 363 = 66 Pun LR 
239 12 
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AIR 1963 SC 120 = (1963) 
312 


AIR 1963 All 47 =' 1962 All LJ 828 
12 
AIR 1960 Cal 378 = 


6, 
63 Cal WN 976 
4, 6, 13, 14 
(1957) 61 Cal WN 909 = ILR (1988) 
2 Cal 683 


Guj. 49 
3 SCR 
20 


(1955) 96 Cal LJ 53 - 
AIR 1950 Mad 711 = (1950) 1 Mad 
LJ 655 12 
AIR 1949 Cal 571 = 49 Cal WN 433 
13, 18 

AIR 1944 Bom 181 = 46 Bom LR 
244 17 
AIR 1923 Bom 387 = 25 Bom LR 
345 17 
AIR 1919 Mad 1186 = 33 Mad LJ 
684 11 
AIR 1918 Bom 79 = 20 Bom LR 
767 10 
(1913) ILR 40 Cal 650 = 17 Cal WN 
679 13 
Civil Revn, Appln. No. 533/69: 

S. N. Shelat, for Petitioner; R. D. 


Vyas and S5. M. Vyas, Advocates In- 
tervenors (for the Petitioner); S. M. 
Soni, for Opponent; D. D. Vyas, Ad- 
vocate Intervenor (for Opponent); 
Civil Revn. Applns. Nos. 492, 886 and 
953 of 1970: 5. D. Shah, for Petitioner; 
J. R. Nanavati, for Opponent. In all 
the matters. 


DESAI, J.:.— The decisions of 
two Division Benches are conflicting 
on the issue as to whether a person 
who purchases the leased property 
along with arrears of rent prior to 
his purchase can evict a tenant in 
view of the provisions of Section 12 
of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 
1947 (hereinafter referred to as the 
Act) and that is why the said point 
is referred to us. The facts in all 
the civil revision applications are 
similar and we shall state briefly the 
facts in Civil Revision Application 
No, 533 of 1969, which are that the 
suit property is a part of Nondh No. 
817 situated in the city of Surat. 
The leased property isused as a sta- 
ble, The present owner purchased 
the property on August 4, 1966 from 
its previous owner with the right to 
recover the rent already due at the 
date of transfer from the defendant- 
tenant, The rent was due from July 
1, 1965, The plaintiff-landlord, 
therefore, gave a notice to the de- 
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fendant-tenant demanding the rent 
due from July 1, 1965 to October 31, 
1966 and claimed possession of the 
suit premises on the ground of ar- 
rears of rent. The rent from July 
1, 1965 to July 31, 1966, that is, for 


12 months was due at the time 
when the property owas purchased 
from the previous owner. The rent 


due after the purchase by the plain- 
tiff is only of 3 months. The tenant 
was in arrears of rent for more than 
6 months if the arrears prior to the 
purchase are taken into account, The 
defendant-tenant neither paid the 
rent due in pursuance of the demand 
notice nor replied to the said notice. 
The tenant also did not file any ap- 
plication under Section 11 of the Act 
for fixing the standard rent of the 
suit premises, The plaintiff, there- 
fore, filed a Regular Civil Suit No.2 
of 1967 in the Court of the Civil Judge, 
Junior Division, Surat, for recovering 
the arrears of rent and possession of 
the suit premises, and prayed for a 
decree of eviction under Sec, 12 (3) 
of the Act. The learned trial Judge 
decreed the plaintiff's suit, The defen- 
dant tenant filed Regular Civil Appeal 
No. 58 of 1968 in the District Court, 
Surat, which was also dismissed. The 
defendant, therefore, filed Civil Revi- 
sion Application No. 533 of 1969 in 
this Court and because of the con- 
flicting decisions as noted above, the 
learned single Judge referred the 
following questions to this Court: 


“Whether the rent due by a 
tenant to the original owner of the 
property retains the character of a 
rent if the property is sold away by 
the original owner i.e, the landlord 
to a third party with a right to re- 
cover the arrears of rent due to the 
vendor and enforce the default in 
payment thereof, so as to entitle the 
purchaser to serve the tenant with a 
notice of demand for the arrears due 
to the vendor under Section 12 (2) 
of the Act and to sue the tenant on 
the ground of non-payment of such 
arrears?”’, 


2. The decisions of the Court 
on the point in issue may first be 
noticed. In Bai Dahiba v. Jitendra, 
(1971) 12 Guj LR 595, J. M. Sheth 
J. held that vendee of the property 
is a landlord as defined in Sec. 5 (3) 
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of the Act, learned? Judge- 


further held: 


“A distinction can be made be- 
tween a person who is only am as- 
signee of the arrears of rent and a 
person whom the right to recover- 
arrears of rent as well as the pro~ 
perty itself has been transferred. 
The obvious reason is that in the- 
latter case, it is not only the right to- 
recover rent, that is transferred, but. 
on account of selling of the property, 
the right to get possession is alsco- 
transferred, ............ Such a lend- 
lord has been given a right to re- 
cover possession on the ground of 
non-payment of rent. The tenant. 
is bound to pay such rent to suck 
a landlord when demanded, within. 
one month after the receipt of the- 
notice, as contemplated by See. 12 (2) 
of the Act and if he does not comply 
with such notice, he is not entitled 
to claim protection under the Act.” 


3. In Prem Govindram Saj- 
nani v. H, M. Methwani, 14 Guj LE 
952 = (AIR 1974 Guj 140), T. U. Mehta- 
J. took the view that a purchaser of 
a property and arrears of rent is æ 
landlord as per the extended mean- 
ing of landlord defined in See. 5 (3) 
of the Act and such a purchaser 
cannot be considered as landlord for 
the purpose of Section 12 of the Act. 
For this conclusion the learned Judge- 
relied upon the decision of the Full 
Bench in Nanalal Girdharla? v. 
Gulamnabi Jamalbhai, 13 Guj LR 880: 
= (AIR 1973 Guj 131), The learn- 
ed Judge further held that the pur- 
chaser of the property and arrears. 
of rent was not the landlord at the 
time when the accrued rent fell due 
and, therefore, he could not take ad- 
vantage of the provisions of See. 12 


The 


of the Act on the ground 
that the tenant had not paid 
the rent in spite of the no- 


tice. The right to recover arrears of 
rent was an actionable claim im the- 
hands of the purchaser of the right. 
and lost the character of rent and 
observed: 

“It cannot be gainsaid that the 
word ‘landlord’ connotes the existenee- 
of a relationship of a landlord and a 
tenant. Therefore, when a particular: 
amount is found due as rent, it. is 
necessarily postulated that the per 
son from whom that amount is found: 
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due is a tenant and the person 
whom it is found due is his 
lord with regard to the amount in 
question. Therefore, when we say 
that a particular amount remains due 
as rent, we by necessary implication 
impute the character of landlord and 
tenant to the creditor and the deb- 
tor, so far as the amount dueis con- 
cerned, and if that is so, in order to 
determine the character of the liabi- 
lity, it is always necessary to consi- 
der the status of the debtor and the 
creditor, If this status is not found 
to be that of a landlord and a ten- 
ant, then the character of liability, 
which can be attributed to that 
amount, cannot be that of rent, It 
becomes purely a liability to pay a 
particular amount but that amount 
would necessarily lose its character 
of rent.” 


4, It may be noted that both 
the learned Judges considered the 
ease of the Calcutta High Court in 
Daya Devi v. Chapala Debi, AIR 1960 
Cal 378. J. M. Sheth J. distinguished 
the case on the ground that the de- 
finition of the landlord given in the 
West Bengal Premises Tenancy Act, 
1956 was different than that 
given in Section 5 (3) of the Act anc 
the decision therein was given in 
view of the special provisions of 
Section 17 of the West Bengal Pre- 
mises Tenancy Act. T. U. Mehta J. 
relied upon this case for his conclu- 
sion that the right to recover ar- 
rears of rent prior to the transfer 
assumed the character of an action- 
able claim and on the purchase there- 
of the cause of action for recovery of 
arrears was completely satisfied as 
soon as the assignor received the 
consideration for which he sold the 
arrears of rent. 


5. J. B. Mehta J. by his judg- 
ment, D/- 28-11-1973 in Civil Revn. 
Application No. 859 of 1970 (Gui) 
had to deal with the case in 
which initially the property subject 
to lease was transferred to the plain- 
tiff purchaser by Ex, 40 but the 
vendor kept with him the right to 
reeover arrears of rent prior to the 
said transfer. The original owner 
after lapse of 7'/e years assigned his 
right to recover arrears of rent to 
the purchaser of the property. The 
learned Judge, it appears, came to 
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(FB) (Desai J.) [Prs, 3-6} Guj. 51 


the conclusion that there was no va- 


lid assignment of this liability. The 
learned Judge also considered that 
-even if there was a legal assign- 


ment, the purchaser of the arrears of 


rent was merely a rent collector as 
the vendor was, The transferee of 
the arrears of rent could not claim 


higher right than the transferor him- 
self had and observed: 

“If the landlord had in the re- 
gistered document, Ex. 40 transferred 
this right of recovery of arrears of 
past rent, the purchaser would have 
been entitled by reason of devolution 
of title also to the specific right of 
recovery of past rent, That right 
would have been acquired when the 
original vendor had not become rent 
collector but was the landlord who 
could transfer that right to that pur- 
chaser, In that event, the purchaser 
would have been entitled to enforce 
that right by eviction by giving a 
statutory notice under Section 12 (2). 
Once that opportunity is lost, þe- 
cause the vendor reserved all right 
in his favour, the vendor became 
only a rent collector and it is that 
limited capacity of the rent collector 
which can be transferred by assign- 
ment of actionable claim Ex, 33, 
dated May 6, 1966, to the present 
plaintiff.” 

6. In Civil Revision Applica- 
tion No. 1576 of 1972 which was de- 
cided on 31-3-1975 and 1-4-1975 by 
the Division Bench consisting of 
J. B. Mehta and S. N, Patel JJ. the 
facts were that the premises were 
purchased by the plaintiff with ar- 
rears of rent and he filed a suit to 
recover possession on the basis of 
arrears of rent which also included 
the arrears of rent prior to the 
transfer, The Court observed: 

“The ‘landlord’ referred to in the 
said Sections 12 and 13 is not ‘land- 
lord’ as defined in Section 5 (3), bui 
a landlord who is entitled to posses- 
sion of the premises on determina- 
tion of the tenancy under the ordi- 
nary law of Landlord and Tenans, It 
is the privity of estate which alsc 
entitles the landlord under the gene- 
ral law to terminate the tenancy and 
not mere privity of contract. There- 
fore, it is the landlord’s transferee, 
assignee or heir, who has interest in 
the property, who is also entitled 
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under the general law of landlord to 
terminate the tenancy even by tak- 
ing advantage of previous default 
and who is entitled to continue the 
proceedings of eviction and take ad- 
vantage even of the eviction decree 
because the landlord’s interest is a 
transferable and heritable interest. 
Such a transferee of the landlord’s 
interest who is also transferee of 
arrears of rent is not only included 
specifically in Section 5 (3), but as 
per the Full Bench decision, even in 
the context of Section 12 and Section 
13 (1) it is that landlord alone who 
could give the statutory notice 
under Section 12 (2) and could 
terminate the tenancy by tak- 
ing advantage of the default even 
before the assignment and could con- 
tinue the proceedings of eviction or 
execute the eviction decree, There- 
fore, as per the Full Bench decision, 
the legal position is well settled and 
in the present case transferees plain- 


tiffs were entitled to give notice 
under Section 12 (2) claiming the 
past arrears and they could termi- 
nate the tenancy and file eviction 


suit on the basis of past arrears, ...... 
ee The character of that 
rent never changed merely because 
the landlord’s interest was transfer- 
red or it passed by succession to the 
heirs, Therefore, in the context of 
Section 12 and Section 13 (1) if the 
tenant wanted to claim any protection 
by availing of various concessions 
provided under the Rent Act, he had 
to pay up all the rent in arrears in- 
cluding the arrears which accrued 
due in the time of the original ven- 
dor landlord.” 


The Division Bench followed the de- 


cisions in Ram Prakash v. Karam 
Chand, AIR 1963 All 47 and in 
Nainsukhdas v, Asstt. Collector, 


Vizianagaram, AIR 1966 Andh Pra 
272. The Court distinguished the de- 
cision in Sm. Daya Debi, (AIR 1960 
Cal 378) (supra) as being rendered on 
the interpretation of the provisions 
of the West Bengal Premises Tenancy 
Act, 1956. 


7. The point in issue again 
came for decision in Civil Revn. 
Appln, No. 1489 of 1973 before the 
Division Bench consisting of M. P. 
Thakkar and A. N. Surti JJ., who 
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by their judgment D/- 7-5-1976 (Guj)* 
accepted the ratio of T., U. Mehta J. 
in Prem Govindram, AIR 1974 Guj 
140 (supra) as laying down correctlaw 
on the point and held that the deci- 
sion of J. M. Seth J. in Bai Dahiba’s 
case did not lay down a correct law 
on the point in issue. The decision of 
the Division Bench consisting of 
J. B. Mehta and S. N. Patel JJ. in 
Civil Revn, Appln. No, 1576 of 1972 
was not brought to the notice of the 
Court. Hence the conflict of deci- 
sions and the reference to this Court. 

8. The answer to the ques- 
tion raised before us depends mate- 
rially on the interpretation of Sec- 
tion 109 of the Transfer of Property 
Act which provides the rights of the 
lessor’s transferee. So far relevant 
Section 109 of the Transfer of Pro- 
perty Act is as follows:— 


“109. If the lessor transfers the 
property leased, or any part there- 
of, or any part of his interest there- 
in, the transferee, in the absence of 
a contract to the contrary, shall 
possess all the rights and, if the les- 
see so elects, be subject to all the 
liabilities of the lessor as to the 
property or part transferred so long 
as he is the owner of it; but the 
lessor shall not, by reason only of 
such transfer, cease to be subject to 
any of the liabilities imposed upon 
him by the lease, unless the lessee 
elects to treat the transferee as the 
person liable to him; 


Provided that the transferee is 
not entitled to arrears of rent due 
before the transfer, and that, if 
lessee not having reason to believe 
that such transfer has been made, 
pays rent to the lessor, the lessee 
shall not be liable to pay such rent 
over again to the transferee. 

The lessor, the transferee and 
the lessee may determine what pro- 


portion of the premium or rent re- 
served by the lease is payable in 
respect of the part so transferred, 


and in case they disagree, such de- 
termination may be made by any 
Court having jurisdiction to enter- 
tain a suit for the possession of the 
property leased.” 

The section provides what shall ordi- 
narily be the rights of lessor’s trans- 
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feree as the provisions thereof are 
subject to a contract to the contrary 
between the lessor and transferee. 
Ordinarily on a transfer of the pro- 
perty by the lessor, his transferee 
shall possess all the lessor’s rights as 
to the property but the transferee is 
not entitled automatically by virtue 
of transfer to arrears of rent due 
before the transfer. The substantive 
part of Section 109 of the Transfer 
of Property Act read with the pro- 
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viso necessarily indicates that ar- 
rears of rent due before a transfer 
is one of the lessor’s rights as to 


the property transferred. While the 
lessee is in possession of the property, 
undoubtedly, the covenant to pay 
rent which issues out of the property 
is a covenant which runs with the 
land. The words used in S, 109o0fthe 
Transfer of Property Act are “all 
rights as to the property” 
and the expression is comprehensive. 
The arrears of rent due prior to the 
transfer is “a right as to property” 
within the meaning of Section 109 
of the Transfer of Property Act. The 
proviso to Section 109 does not pro- 
hibit the lessor from transferring 
the arrears of rent to his transferee. 
The proviso also speaks about the 
liability of a tenant in respect of ar- 
rears of rent due prior to the trans- 


fer and provides that if the lessee 
having any reason to believe that 
there is transfer of arrears of rent 
due prior to the transfer, pays the 


same to the transferee he shall not 
again be liable to the lessor for the 
same. Rent due prior to the trans- 
fer is treated by this section as ar- 
rears of rent and the liability of the 
lessee is also defined. When the les- 
sor transfers the entire interest in the 
property including arrears of rent 
due prior to the transfer, which is, 
as aforesaid a right “as to the 
property” the assignee also obtains 
the right to such arrears of rent— it 
being a right relating to property. 
On such a transfer what vests in 
the transferee is all the rights of 
the lessor relating to the property 
transferred and this includes the 
right in respect of arrears of rent 
due prior to the transfer, Now if the 
tenant is in arrears of rent, he js 
termed as a defaulter and the de- 
fault consists of non-payment of 
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rent which became due. The tenant 
is said to have committed breach of 
the term of tenancy by reason of 
non-payment of the due rent, Incase 
of monthly lease non-payment of 
rent by the tenant to the landlord 


gives right to two causes of action; 
the first is that the landlord can 
sue to recover rent due and the 


second is that the landlord can sue 
to recover possession, on terminating 
the lease, if the contract of lease 
requires a notice of termination. It 
is at the discretion of the lessor to 
take advantage of both the causes of 
actions or either of them, Therefore, 
when all the rights of lessor are 
transferred there vest in the trans~ 
feree both the causes of action in 
view of Section 109 of the Transfer 
of Property Act. In effect the trans- 
feree is put in the same position as 
the lessor-transferor so far as the 
property transferred is concerned. 
The consequence is that the trans- 
feree landlord can exercise all the 
rights as to property transferred as 
the lessor transferor could have done 
prior to the transfer. The right of 
the lessor transferor to evict a ten- 
ant for non-payment of rent due 
prior to the transfer because of the 
assignment vests in the transferee 
and he can claim possession of the 
leased property from the tenant who 


is in arrears of rent prior to the 
transfer. 
9. But it may happen that 


the lessor may transfer all his rights 


as to the property transferred ex- 
cept arrears of rent due prior to 
the transfer; the lessor transferor 


may . retain the said right to himself 
or separately assign to another per- 
son or to the very transferee to 
whom the property is transferred 
soon thereafter or after lapse of 
some time. The assignment of ar- 
rears of rent due prior to the trans- 
fer, apart from the property, is not 


a mere right to sue and hence out- 
side the scope of Section 6 (b) of 
the Transfer of Property Act. In 
such a case the lessor or a trans- 
feree to whom arrears of rent is 
transferred retains or acquires no 
right or interest in the property 


transferred but has only a right to 
arrears of rent which is a personal 
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liability. The case of an assignee of 
arrears of rent simpliciter stands on 
the same footing as the lessee’s per- 
sonal liability to pay rent after he 
transfers his rights either with the 
consent of the lessor or otherwise in 
accordance with the terms of the 
lease. Then the cause of action for 
recovery of possession which vested 
in the lessor — it is possible to con- 
tend to have been waived by the 
lessor and the transferee cannot, 
therefore, take an advantage of the 
said cause of action. It is also open 
to the transferee to whom the pro- 
perty is transferred except the ar- 
rears of rent to contend that as the 


right to recover possession — which 
is a right as to the property trans- 
ferred — vests in him, he has a 


right to recover possession of the 
leased property from the tenant on 
the ground of arrears of rent be- 
cause to take any other view would 
result in giving the tenant an im- 
munity from eviction even though 
the rent due remains unpaid and 
the said default continues. It is not 
necessary for us to decide this point 
as it does not arise in this case. The 
facts of the instant case are that by 
the same transaction of sale all the 
rights of the lessor transferor as to 
property including his right to ar- 
rears of rent as well as possession 
vest in one person. Thus such a 
transferee can take advantage of de- 
faults committed by the tenant in 
payment of rent due prior to the 
transfer, We can with benefit exa- 
mine a case where a lessor dies 
leaving the property leased and ~- ar- 
rears of rent, His heir will step in 
the shoes of the deceased lessor and 
can take benefit of the arrears of 
rent prior to the death of the les- 
sor and file a suit for eviction, This 
is the position in law and there is 
no dispute about it. How does then 
a transferee of all rights as to pro- 
perty including arrears of rent due 
prior to the transfer by the lessor 
to the transferee stand on a differ- 
ent footing? In our opinion such a 
transferee stands in the same posi- 
tion as an heir of the deceased les- 


sor as what is transferred to him is 


all rights of the lessor as to the 
transferred property. In one case 
rights as to property are transfer- 
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red by death; in the other case the 
same are transferred by the act of 
the parties inter vivos, Furthermore 
a lessor transfers the leased pro- 
perty to the transferee and prior to 
the date of transfer the lessee had 
in contravention of the terms of the 
monthly tenancy sublet the property 
so that in the lessor there vested a 
right to recover possession of the de- 
mised property as the lessee had 
sublet the property in contravention 
of the terms of the tenancy. This 
breach of the term of subletting was 
committed prior to the transfer and 
it existed at the date of the trans- 
fer. Can then on a transfer by the 
lessor his transferee take an advan- 
tage of his breach and ask for pos- 
session from the lessee? The ans- 
wer to the question is in the affir- 
mative and this is so because the 
right to recover possession of the 
demised property as a result of such 
subletting is a right to the property 
which vests in the transferee u/s. 109 
of the Transfer of Property Act, The 
question, therefore, need be looked 
not from the point of the character 
of the rent due prior to the transfer 
but must be viewed from the angle 
of the right to take possession of the 
property which arises because fhe 
tenant then remains in arrears of 
rent, Such right originally vested in 
the lessor and on transfer of all his 
rights, the same vests in his trans- 
feree as per the provisions of Sec- 
tion 109 of the Transfer of Property 
Act. For these reasons the trans- 
feree of the lessor can take advan- 
tage of arrears of rent due prior to 
the transfer and demand a decree of 
eviction on the ground of arrears of 
rent, 


10. In our opinion this being 
the position in law we turn to the 
decided cases, In Vishveshvar Wigh- 
neshvar v., Mahableshvar Subha, AIR 
1918 Bom 79 a mulgeni lease was 
executed on November 30, 1896 and 
the lessee transferred by sale his 
right as a lessee to defendant No. 2 
in December 1908. The plaintiff 
purchased the  lessor’s right on 
December 17, 1911 and taking ad- 
vantage of the breach of condition, 
namely, unlawful subletting, after 
giving notice of forfeiture, claimed 
possession of the demised premises. 
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Both the Courts decreed the suit of 
‘the plaintiff and in Second Appeal 
“@ contention was raised that the 
Plaintiff as a transferee could not 
take advantage of the breach of con- 
„ditions of the lease which took place 
“pricr to the assignment in his fa- 
your, Justice Lallubhai Shah held 
2S under: 


“As regards the first point it 
seems bo me that under Section 109, 
T.P. Act, the transferee, in the ab- 
ssence of a contract to the contrary, 
would possess all the rights of the 
“lessor, and under Section 111 Cl. (g), 
the lease would determine by for- 
feiture resulting from the breach of 
am express condition on the part of 
“the tenant, the transferee from the 
dandiord having shown his intention 
“to determine the-lease by notice. 
Yn the present case there is no 
-doubt about the condition and the 
‘breach of that condition and there 
-can be no doubt under the terms of 
‘the assignment in favour of the 
-plaintiff that he was to have the 
-ame rights as his vendors for the 
“purpose of enforcing forfeiture 
against defendant 2. It is needless 
“to refer to certain English cases 
~which were cited by the learned 
‘pleader for the appellant, as under 
“the provisions of the Transfer of 
Property Act it is so clear that they 
‘would have no application to the 
“present case. In connection with 
this point it is urged that under 
Section 6 T. P, Act, the mere right 
of re-entry for breach of a condition 
-Subsequent cannot be transferred by 
any one except the owner of pro- 
-perty affected thereby. In the pre- 
sent case it is quite clear that what 
fs transferred is not a mere right of 
‘re-entry, but the whole of the land- 
lors interest in the land, and the 
-transfer is not in favour of anyone 
-xcept the owner of the property af- 
fected thereby. It follows therefore 
‘that there has been a forfeiture of 


‘the mulgeni lease in this case and 
‘thet the plaintiff is entitled to en- 
force the forfeiture.” 

Against this decision there was a 


letters patent appeal which was heard 
voy Bearman and Heaton JJ, Beaman J. 
held that there was unlawful sub- 
Jetting but no forfeiture of tenancy 


-on the transfer by 
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had resulted at the date , of the 
transfer because the previous owner 
had not given a notice to determine 
the lease under Section 111 (g) of 
the Transfer of Property Act, The 
consequence was that there was at 
the date of the transfer in existence 
an inchoate right and this inchoate 
right did not vest in the transferee 
the original 
owner. The question determined by 
Justice Beaman does not arise before 
us aS We are concerned with a 
monthly tenancy to which Sec, 111 
(g) of the Transfer of Property Act 
does not apply. Thus the decision of 
Justice Beaman does not run counter 
to what we have said, Justice Heaton 
agreed with Justice Shah in hbis 
construction of Section 109 of the 
Transfer of Property Act. Thus the 
decisions rendered by Justice Shah 
and Justice Heaton in this case sup- 
ports the construction which we 
have placed hereinbefore on the pro- 
visions of Section 109 of the Trans- 
fer of Property Act. 


1l. In Manikkam Pillai v. 
Rathnasami Nadar, AIR 1919 Mad 
1186, the property leased on month- 
ly basis was transferred by the les- 
sor to the plaintiff and the plaintiff 
gave notice of eviction. The ques- 
tion arose whether the plaintiff 
could give notice of eviction and the 
Court observed: 


“Tt was also argued that the 
rights referred to in Section 109 are 
the rights mentioned in Section 108 
and no more. But the words used 
are ‘all the rights’ and the expres- 
sion is very comprehensive, There 
does not seem to be. any reason 
why the words should be held not 
to include the right to recover pos- 
session by terminating the tenancy 
of a previous lessee by giving the 
necessary notice to quit. That is 
one of the rights of the lessor ‘as 
to the property’ transferred, Prima 
facie a person entitled to possession 
should have the right to reduce the 
property into possession. To hold 
in favour of the appellants argu- 
ment will lead to the anomaly of 
having to hold that a transferee of 


the property leased could not give 
notice and terminate the lease, 
though under Section 109 he þe- 
comes entitled to be paid the rent 
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due from the date of his transfer by 
the lessee. The right of attornment 
necessarily carries with it the right 
to eject if the tenant is liable to be 
ejected.” 


The ratio of this decision is that 
when the property transferred is 
subject to lease the transferee of the 
lessor gets all the rights of the les- 
sor including the right to evict. 


12, The Madras High Court 
in Somsundara v. Madras Provincial 
Co-operative Marketing Society Ltd., 
AIR 1950 Mad 711 took the view 
that illegal subletting which took 
place prior to the transfer could be 
availed of by the transferee to evict 
the tenant and this view is accepted 
by the Punjab High Court in Pritam 
Singh v. Raja Ram, AIR 1964 Punj 
363, The Allahabad High Court in 
Ram Prakash v. Karam Chand, AIR 
1963 All 47 also took the same view. 
Justice Ekbote of the Andhra Pra- 
desh High Court following the de- 
cision of the Madras High Court in 
Satyanarayan v. Sindhu Bai Sharma, 
AIR 1965 Andh Pra 81 observed as 
under: 


“In this regard Secs. 8 and 109 
of the Transfer of Property Act 
must also be borne in mind. These 
provisions particularly Section 109 
provides that if the lessor transfers 
the property leased, the transferee 
shall possess all the rights as to the 
property so long as he is the owner 
of it. Thus where the entire pro- 
perty is transferred, the transferee 
can sue to eject the tenant on the 
basis that the tenancy has terminated 
or on the basis of a forfeiture or 
breach of condition which is a qua- 
lity annexed to the estate.” 


The same Judge followed this deci- 
sion in Firm of Nainsukhdas Baldeo- 
das v. Asstt, Collector, Vizianagaram 
AIR 1966 Andh Pra 272. Lodha J. of 
Rajasthan High Court in Naraindas 
v. Rajendra Singh, 1972 Ren C J 
607 (Raj) referred to various deci- 
sions of the High Courts on this 
point and upheld the contention that 
the transferee of the lessor can take 
advantage of arrears of rent prior 
to the date of the transfer for the 
purpose of evicting the tenant. 
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13. The facts in Sm. Daye 
Debi’s case AIR 1960 Cal 378 ara 
are that Harimati who was the- 
landlord of the property rented to 
the defendant-tenant, the suit pre- 
mises and then created a trust ap- 
pointing 2 trustees, who transferred 
the suit property by sale deed dated 
September 27, 1957to Chapala Debi. 
By another document the arrears of 
rent from July 1, 1956 to September 
27, 1957 were also assigned to Cha- 
pala Debi and proceedings for evic- 
tion on the basis of rent prior to 


the transfer and subsequently to it 
were undertaken by her, The High 


Court held that (1) that a claim of 
arrears of rent lost the character of 
rent as soon as it was assigned; (2) 
that the cause of action for recovery 
of arrears of rent was completely 


satisfied as soon as the assignor re- 
ceived the consideration for which 


he sold the arrears of rent; {3} that 
what the assignee of the right pur- 
chased was not the cause of action 
for recovery of arrears of rent buł 
the actionable right of the assignor 
to recover these arrears of rent anc 
(4) the Court also held that wmder 
Section 17 of the West Bengal Pre- 
mises Tenancy Act, 1956, the obliga- 
tion on the tenant was only te pay 
rent to the previous landlor@ and 
not the assignee landlord. This deci- 
sion was referred to by the Supreme 
Court in Ramchander Narsey & Co. 
v. Wamanrao Shenoy, 1969 UJ (SC) 
333 but was distinguished on the 
ground that the suit in the case be- 
fore the Supreme Court was institu- 
ted by the very landlord to whom: 
the arrears of rent were due ant 
who had transferred the property 
pending the suit. The Calcutta High 
Court in Daya Debi’s case (supra) 
did not notice that non-payment of 
rent prior to the transfer also gave 
rise to a right in the lessor to evict 
a monthly tenant and this right by 
virtue of the transfer vested im the 
transferee landlord. Now by vir- 
tue of a transfer of the leased pro- 
perty the lessee’s liability arising out 
of non-payment of rent prior ta the 
transfer does not ipso facto come to 
an end merely because the transferee 
pays consideration for the transfer of 
arrears of rent. When all the rights of 


a lessor are transferred to the lessor’s 
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transferee, such transferee is sub- 
stituted in the place of the lessor in 
respect of all the rights as to the pro- 
perty. It may also be noted in Daya 
Debi’s case the leased property and 
the arrears of rent were transferred 
by separate and different documents 
and the date when the right to ar- 
rears of rent was transferred is not 
available from the facts given in the 
judgment. The Court relied upon 
the Full Bench decision in Hari Lal 
Sinha v. Tripura Charan Roy, (1913) 
ILR 40 Cal 650, in which the ques- 
tion of arrears of rent prior to 
transfer being an actionable claim 
was conceded because the suit was 
only to recover the arrears. Further 
this case took a contrary view on 
the very legal issue than what was 
taken by the Calcutta High Court 
previously in Manmath Nath v. Sas- 
anka Mohan, (1955) 96 Cal LJ 53, 
Basumati Devi v. Sasanka, (1957) 61 
Cal WN 909 and Kanto M. Mullick 
v. Jyotish Chandra Mukherjee, AIR 
1949 Cal 571 and the aforesaid deci- 
sions were not at all taken notice of 
by the Court. Therefore, with all 
respects, we are unable to accept the 
broad proposition of law laid down 


in Sm, Daya Debis case (AIR 
1966 Cal 378) (supra). In 
Rameshwar Chand vV. Sadhan 


Chandra Dey, AIR 1971 Cal 383 the 
question at issue did arise but the 
learned Judge decided the case only 
on the basis of the provisions of Sec- 
tion 2 (d) and Section 24 of the West 
Bengal Premises Tenancy Act, and 
held that the right to possession was 
waived, This judgment, therefore, is 
not at all of any assistance. 


14. T, U. Mehta J. and the 
Division Bench consisting of M. P. 
Thakkar and A. N. Surti JJ. followed 
the decision in Sm. Daya Debi’s case 
(ATR 1960 Cal 378) (supra) in coming 
to the conclusion that non-payment 
of rent prior to the transfer could 
not be taken advantage of by the 
transferee to evict the tenant on the 
ground of non-payment of such ar- 
rears of rent and for the reasons al- 
ready given and with due respect, 
this decision cannot be accepted as 
laying down a correct proposition of 
law. We concur with the proposition 
of law laid down on the point in 
issce by the Division Bench, con- 
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sisting of J. B. Mehta and S. N. 
Patel JJ. in Civil Revn, Appln. No. 
1576 of 1972 (Guj) (supra). 


15. This brings us to the next 
question whether a transferee land- 
lord is prohibited by Section 12 of 
the Act from evicting his tenant on 
the basis of the arrears of rent prior 
to the transfer. The view taken by 
T. U, Mehta J. in the case of Prem 
Govindram (supra) which was adopt- 
ed as unquestionable by the Divi- 
sion Bench consisting of M. P; Thak- 
kar and A. N. Surti JJ. in Civil 
Revn. Appin, No. 1489 of 1973* (Gui) 
(supra) was that the statutory defini-- 
tion of the word “landlord” giver 
in Section 5 (3) of the Act could not. 
be inducted in Section 12 of the Act 


and as a transferee of such arrears 
of rent and property was not the 
landlord at the time when the ac- 
crued rent fell due, he could not 


take advantage of Section 12 of the 
Act on the ground that the tenant 
had not paid rent to him even though 
he was called upon to do so by œ 
regular notice. In taking this view 
the learned Judges relied upon the 
Full Bench decision of this Court in 
Nanalal Girdharlal’s case (AIR 1973 
Guj 131) (supra), Now the word 
‘landlord’ is defined in Section 5 (3) 
of the Act as under: 


*“‘landlord’ means any person 
who is for the time being, receiving, 
or entitled to receive, rent in respect. 
of any premises whether on his owm 
account or on account, or on behalf, 
or for the benefit of any other per- 
son or as a trustee, guardian, or 
receiver for any other person or 
who would so receive the rent or be 
entitled to receive the rent if the 
premises were let to a tenant; and 
includes any person not being a ten- 
ant who from time to time derives 
title under a landlord; and further 
includes in respect of his sub-tenant 
a tenant who has sub-let any pre- 
mises.” 


In Nanalal’s case (supra) the Full 
Bench was considering the case 
wherein the property was leased sby 
all the trustees and the question 
arose whether a co-trustee alone 
who was collecting rent on behalf of 


“reported in 1976 Ren CJ 562 (Guj). 
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eviction as the landlord of the pre- 
‘mises in view of the definition of the 
‘word given in Section 5 (3) of the 
Act. The co-trustee in such a case 
was merely a rent collector and stood 
in the same position as a rent far- 
‘mer. The Full Bench after analysing 
‘the various clauses of Section 12 of 
‘the Act in the light of legislative in- 
‘tent held: 

“It will, therefore, be seen that 
‘none of the provisions in Section 12 


weconfers any new right to recover 
possession of the premises on a 
“Iandlord’ and it is, therefore, not 


‘possible to read the word ‘landlord 
in the different provisions of Sec, 12 
as including the categories of per- 
‘sons artificially included within the 
meaning of that term as defined in 
Section 5 sub-section (3). These pro- 
‘visions refer to a ‘landlord’ who, but 
for the restrictions imposed by them, 
would be entitled to recover posses- 
sion of the premises and that would 
-clearly be a ‘landlord’ under the 
general law of landlord and tenant.” 


The Full Bench also examined the 
provisions of Section 13 of the Act 
and finally held: 

“We are, therefore, of the view 
that the extended meaning of the 


-word ‘landlord’ given in the definition 
in Section 5 sub-section (3) cannot 
‘be projected into Section 12 and 
Section 13 sub-section (1). The land- 
lord referred to in Section 12 and 
Section 13 sub-section (1) is not a 
landlord as defined in Section 5 sub- 
section (3) but a landlord who is 
entitled to possession of the premi- 
ses on determination of the tenancy 
under the ordinary law of landlord 
and tenant. A co-owner receiving 
rent on behalf of himself and the 
other co-owners or a rent-farmer or 
a rent-collector is, therefore, not en- 
titled to recover possession of the 
‘premises let to a tenant on the 
strength of the artificial definition of 
‘landlord’ in Section 5 sub-section 
(3).” 

16. It must be noticed that 
the Full Bench was only concerned 
-with the rent-collector or rent-far- 
mer and held that such persons 
could not file a suit for possession 
eyen though they were defined as 
landlord in Section 5 (3) of the Act. 
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The Court held that the context of 
Sections 12 and 13 did not permit 
the application of extended definition 
of the word ‘landlord’ in Section 5 
(3) of the Act to the provisions of 
the said section. The Full Bench 
laid down that Section 12 of the Act 
applied to a landlord who is other- 
wise entitled to recover possession of 
the premises, that is entitled to re- 
cover possession of the premises 
under the ordinary law. Now a les- 
sor’s transferee of the leased property 
due to privity of the estate is under} 
the ordinary law entitled to file a 
suit for possession in the same man- 
ner in which an heir of a deceased 
lessor is entitled to do. A fortiori al 
transferee of lessor’s interest to 
whom also the arrears of rent prior 
to the transfer are assigned can file 
a suit under ordinary law for pos- 
session, even though he is included 
within the definition of Section 5 (3) 
of the Act because obviously his in- 
clusion in the extended definition is 
by way of abundant caution, Mere- 
ly because he is so included in thet 
extended definition of ‘landlord’ 
under Section 5 (3) of the Act, the 
right of such a person which | 
arises due to privity of estate — is 
not abrogated but on the contrary} 
is emphasised. This is the view also 
taken by the Division Bench 


con- 
sisting of J. B. Mehta and 5, N. 
Patel JJ. in Civil Revn. Appln. No. 
1576 of 1972 and in our opinion 
rightly, T. U. Mehta J. in Prem 
Govindram’s case (AIR 1974 Guj 
140) (supra) and M. P. Thak- 
kar and A. N. Surti JJ. in Civil 
Revn. Appln. No. 1489 of  1973* 
have not properly appreciated the 
ratio of the decision of the Full 
Bench in Nanalal’s case (AIR 4973 


Guj 131) (supra) and, therefore, the 
aforesaid decisions with respect, do 
not lay down a correct proposition of 
law on the point. The said Division 


Bench was also not correct in ob- 
serving that in view of the Full 
Bench decision a reference should 


not have been made to them. ‘This 
approach, again with respect, is not 
called for, Human ingenuity has no. 
limits. One cannot be rigid as to 
what should be the correct interpre- 


tation of the law and to take such a 
“Reported in 1976 Ren CJ 562 (Guj). 
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rastricted view must necessarily re- 
sult in putting an end to the deve- 
lopment of law which on the other 
hand is desired to be progressive. 


1%. There is another angle 
from which the case was argued by 
Mr, J. R, Nanavati, The argument 
was that a landlord of monthly ten 
ancy can put an end to the tenancy 
by determining the same on giving a 
notice to quit. On determination of 
the tenancy such a landlord can 
under the ordinary law file against 
hig tenant, a suit for possession of 
the demised property. The provisions 
of Section 12 of the Act restrict this 
right of the landlord to recover pos- 
session and in order that a tenant 
can claim benefit of the provisions of 
Seetion 12 of the Act he must ful- 
fil all the necessary conditions of 
Section 12 of the Act. Further it is 
‘obligatory on the tenant in such a 
suit to show his readiness and will- 
ingness to pay the rent due which 
he can indicate by paying all the 
arrears of rent including the arrears 
‘prior to the transfer irrespective of 
the fact that they were due to the 
‘previous landlord as per the provi- 
sions of Section 12 of the Act. Mr. 
Nanavati contended that the right to 
recover possession which ordinarily 
vests in the landlord on determina- 
tion of the lease is restricted by the 
provisions of Sections 12 (1); 12 (2) 
and 12 (3)(b) of the Act and the 
restrictions have to be construed 
strictly, The question, argued Mr. 
Nanavati, is not whether the land- 
lord is not entitled to benefit of his 
assignment but whether the tenant 
in spite of arrears of rent remains 
protected or not under the provisions 
of the Act. In support of this argu- 
ment reliance is placed on the deci- 
sion in Ismail Dada Bhamani v, Bai 
Zulekhabai, AIR 1944 Bom 181 
wherein a monthly tenant sublet the 
property and thus committed a 
breach of the tenancy. The tenancy 
was terminated by a notice and it 
was contended in the suit that the 
plaintiff-purchaser of the suit pre- 
mises subsequent to the breach was 
not entitled to the benefit of the 
breach as it took place before the 
plaintiff became the owner, The pro- 
visions of the Bombay Rent Restric- 
tion Act, 1939 governed the case and 
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Section 11 thereof provided that no 
order of recovery of possession of 
any premises shall be made so long 
as the tenant paid or was ready and 
willing to pay rent to the full extent 
allowable by the said Act and perform- 
edthe other conditions of the tenancy. 
Kania J. (as he then was) held that 
the tenant when sued had to show 
that he was one who “performed the 
conditions of tenancy?” within the 
meaning of Section 11 of the said 
Act, If the covenant of any kind 
was broken by him he could ° show 
that it was agreed to be waived in 
which case the Court would consider 
whether there was no breach. To the 
argument that the purchaser could 
not take advantage of the unlawful 
subletting prior to his purchase, the 
learned Judge replied: 

“In my opinion that is not the 
point at all, As owner, the plaintiff 
is entitled under the ordinary law 
to file the suit, The defendant re- 
sists the claim because of Section 11, 
of Rent Restriction Act of 1939, If 
so, he has to show that he fulfills 
the necessary conditions, As already 
pointed out, because the words in 
Sec. 11 are in the present tense, as 
held in 25 Bom LR 345 = (AIR 1923 
Bom 387) it is obligatory on the 
tenant when brought to Court to 
show that he occupied the status of 
a ‘tenant’ fulfilling the conditions of 
that section, and if he fails todo so, 
it is no answer that the breach was 
in the predecessor’s time, The re- 
sult, therefore, is that, although the 
premises are such as to invite the 
application of Section 11, the tenant 
does not belong to the class to which 
the section applies.” 


18. The Calcutta High Court 
in Kanto M. Mullick v. Jyotish Ch. 
Mukherjee, AIR 1949, Cal 571, had 
to interpret clause 4 of the Caleutta 
House Rent Control Order, 1943 
which provided: 


“No tenant shall be entitled to 
the benefit of this paragraph in res- 
pect of any house unless he pays 
the rent due by him in respect of 
such house to the full extent al- 
lowable by this Order by the 15th 
day of the month next following 
that for which the rent is payable.” 


In this case the tenant did not pay 
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rent on due dates and the owner to 
whom the property was _ allotted 
subsequent to the non-payment of 
rent filed a suit for ejectment, The 
question was whether such a plain- 
tiff was entitled to avail himself of 
the failure to pay rent by the ten- 


ant at the time when the plaintiff 
was not the owner and the Court 
held: 

“The next question is whether 


the plaintiff is entitled to avail him- 
self of the defendant’s default in 
regard to the payment of rent at a 
time prior to that when the plaintiff 


became the landlord, Again, one 
must refer to the wording of sub- 
clause (4). This provides that no 


tenant is entitled to the benefit of 
the paragraph unless he pays the 
rent due by him in respect of such 
house. The benefit he is to receive 
is also in respect of such house. It 
does not provide that the landlord 
for the time being alone is entitled 
td recover possession if rent is un- 
paid. The definition of ‘landlord’ in 
clause 2 of the Order is as follows: 


‘Landlord means any person who 
is for the time being receiving oren- 
titled to receive rent in respect of 
any house.’ It is manifest that de- 
fault by a tenant is not limited in 
its effect and to be available only to 
a person who, at the time of the de- 
fault, was the landlord. It is clear 
that for a tenant to be able to avail 
himself of the benefit of the Order 
in respect of a house the occupancy 
of which he desires to retain there 
must be at all times fulfilment of 
all the conditions of the tenancy, in- 
clading payment of rent at the time 
prescribed in the order.” 


19. Rajasthan Premises (Con- 
trol of Rent and Eviction) Act, 1950 
defines landlord and this definition 
is almost similar to the definition of 
the word landlord given in Section 
5 (3) of the Act, Section 13 thereof, 
so far relevant, provides: 


“Notwithstanding anything con- 
tained in any law or contract, no 
Court shall pass any decree, or make 
any order in favour of a landlord, 
whether in execution of a decree or 
otherwise evicting the tenant so 
long as he is ready and willing to 
pay rent therefor to the full extent 
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allowable by the Act, unless it is 
satisfied: 


(a) that the tenant has neither 
paid nor tendered the amount of 
rent due from him for six months.” 
Lodha J. in interpreting the afore- 
said provisions observed as under: 


“A plain reading of Section 13 (1} 
(a) goes to show that no tenant is 
entitled to the protection unless he 
pays the rent due from him at the 
time prescribed in the Act. It does 
not provide that the landlord for 
the time being alone is entitled to 
recover possession if the rent is not 
paid, The definition of ‘landlord’ as 
extracted above makes the position 
abundantly clear. It lays down that 
Yandlord’ means any person who for 
the time being is receiving or is en- 
titled to receive the rent of any 
premises, Reading both the provi- 
sions together it is manifest that in 
order to be able to grant protection 
to the tenant against ejectment, the 
Court must be satisfied that the 
tenant had paid the amount of rent 
which was due from him, as con- 
templated by Section 13 (1) (a). It 
is not a question of transfer of bene- 
fit of default by the previous land- 
lord to his successor but of the ten- 


ant claiming protection under the 
Act.” 

The same view was taken in 
Chandrasen v, Murarilal, AIR 1976 


Raj 142. 


20. Now under the Transfer 
of Property Act, a landlord is en- 
titled to possession of the demised 


property on termination of a month- 
ly lease. In order to restrict the 
right of the landlord to recover pos- 
session in view of the scarcity of 
the accommodation the Act has been 
enacted. The provisions of Sec. 12 
of the Act have also been enacted 
for that purpose and the said provi- 
sions give protection to the tenant 
and do not confer a new right on the 
landlord which he does not possess 
under the ordinary law of the land- 
lord and tenant. It is not a section 
which to use the words of the 
Supreme Court in Punjalal v. Bhag- 
watprasad, AIR 1963 SC 120, creates 
“a new right in the landlord to 
evict the tenant where the tenant 
does not pay rent”, vide the Full 
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Bench decision in Nanalal’s case 
(supra). As we have held that under 
the ordinary law a transferee of the 
lessor’s right can take advantage of 


the arrears of rent prior to the 
transfer the question in issue can 
þe answered as per aforesaid state- 


ment of law enunciated in the above 
eases, viz, that the tenant must esta- 
blish his readiness and willingness to 
pay the entire rent due if he wants 
the benefit of the provisions of the 
Act. The provisions of Section 12 of 
the Act are not identical in all res- 
pects to the provisions of the sec- 
tions the Courts were considering in 
the cases cited hereinbefore, The 
provisions of Section 12 of the Act 
are to some extent different inas- 
much as they give more opportuni- 
ties to the tenant to avoid a decree 
of eviction. Section 12 (1) of the Act 
requires tenant’s readiness and wil- 
lingness to pay rent. Section 12 (2) 
requires the tenant to pay the rent 
which the landlord calls upon him 
to pay and this includes all the ar- 
rears of rent. If the dispute regard- 
ing the standard rent is raised, a 
tenant is under an obligation to pay 
the rent as per the provisions of 
Section 12 (b) in order to avoid a 
decree of eviction. That being so 
the principle of law laid down in 
those cases is applicable to the ten- 
ant seeking protection of the Act. A 
transferee of the property with ar- 
rears of rent as pointed out earlier is 
a landlord under Section 12 of the 
Act, In the instant case the tenancy 
of the tenant is legally terminated 
and under the ordinary law, the 
transferee landlord is entitled to re- 
cover possession of the suit premises. 
In order to obtain protection under 
the Act the tenant has to show his 
|readiness and willingness to pay rent 
or to pay rent as per the provisions 
of Section 12 of the Act. There is 
nothing to indicate that the tenant’s 
default in payment of rent prior to 
the transfer is available only to a 
landlord who at the time of the de- 
fault was the landlord, the tenant 
imust be at all times ready and will- 
ing to fulfil all his conditions of 
jtenancy including the payment of 
rent as per the provisions of Sec. 12 
of the Act. The provisions of Sec- 
tion 12 of the Act only limit the 
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right of the landlord to recover pos- 
session and supply opportunities to 
the tenant to make good his default 
of non-payment of arrears of rent at 
the stages and in the manner pro- 
vided under Sections 12 (1), 12 (2) 
and 12 (3)(a) of the Act, We take 
this view of law only because under 
the ordinary law of landlord and 
tenant a transferee can take benefit 
of arrears of rent prior to the trans- 
fer on assignment to him. If such is 
not the position in ordinary law, the 
question will necessarily arise that 
to construe Section 12 of the Act to 
lay down an obligation on the ten- 
ant to pay arrears of rent due prior 
to the transfer to the transferee will 


correspondingly impose a right on 
the landlord to recover possession 
which he had not under the ordi- 


nary law. The intention of the’ legis- 
lature in enacting Section 12 of the 
Act is not to create a new liability 
in a tenant which did not exist in 
the common law but to protect him 
from the lability which falls upon 
him because of the liberal provisions 
of that law. 


21. For the aforesaid reasons 
our answer to point referred is 
that the question about the charaec- 
ter of arrears of rent prior to the 
transfer is besides the point in the 
case of a suit to recover possession 
on the ground of such arrears of 
rent and the purchaser of the les- 
sor’s property with a right to reco- 
ver arrears due to the vendor is en- 
titled to serve the tenant with a no- 
tice of demand under Section 12 (2) 
of the Act and to sue the tenant on 
the ground of non-payment of such 
arrears of rent. 


22. The civil revision appli- 
cations are accordingly remanded 
for disposal according to law. There 
shall be no order as to costs of this 
reference. 


Reference answered accordingly. 
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FULL BENCH 
S. OBDUL REDDI, C. J., M. P. 
THAKKAR AND B, K. MEHTA, JJ. 

Sayed Mohomed-Baquir and an- 
other, Appellants v. The State of 
Bombay now Gujarat, Respondent, 

First Appeal No. 76 of 1963, D/- 
23-9-1976." 

Bombay Personal nams Aboli- 
tion Act (42 of 1953), Sections 2 (1) 
(e) and 3 — Grant, whether a per- 
sonal Inam — Determination — Civil 
Court has no jurisdiction — State 
Government alone competent to de- 
termine, (1966) 7 GLR 217 Overruled 
— ((i) Gujarat Devasthan Inams Abo- 
lition Act (16 of 1969), Section 20 — 
(ii) Civil P. C. (1908), S. 9), 


A Civil Court has no jurisdiction 
to decide whether particular grant 
is a personal inam, in view of the 
explanation I to Section 2 (1) (e) of 
the Bombay Personal Inams Abolition 
Act, The forum prescribed under 
the Act, namely, the State Govern- 
ment is alone competent to deter- 
mine the question and no other 
authority. Even assuming that it is 
not an inam village as defined in 
Section 2 (e) but falls within the 
ambit of Section 3 (2) of the Per- 
sonal Inams Abolition Act, even 
then, after the coming into force of 
the Gujarat Devasthan Inams Aboli- 
tion Act, the State Govern- 
ment or “the authorised officer”, 
as the case may be, is competent to 
determine the question whether it is 
a Devasthan grant. (1966) 7 Guj LR 
217, Overruled, (Para 8) 


The jurisdiction of the Civil 
Court to determine whether a par- 
ticular inam is a personal inam or a 
Devasthan inam is specifically taken 
out by the provisions of both the 
Acts, Under the latter Act there are 


hierarchy of Tribunals to determine 
the question. The Explanation to 
Section 2 of the Personal Inams 


Abolition Act and Section 20 of the 


Devasthan Inams Abolition Act put 
beyond the pale of any doubt that 
the jurisdiction of the Civil Court 





*(Against Order of B, Y. Risbud, 2nd 
Jt. Civil J. (Sr. Dn.) Surat in 
5, C. S. No. 9 of 1956.) 
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has been taken away by the Legisla- 
lature to determine the question 
whether a particular inam is a per- 
sonal inam or a Devasthan inam. 
AIR 1964 SC 807; AIR 1964 SC 322; 
AIR 1940 PC 105; (1888) 21 QBD 
313; AIR 1953 Mad 60; AIR 1969 SC 
78 and AIR 1974 SC 1069, Ref. 
(Paras 5 and 7) 
Cases Referred: Chronological Paras 
a 1974 SC 1069 = (1974) 1 are 
7 
eS SC 78 = (1968) 3 Sci 
ee 7 Guj LR 217 = ILR (1966 
uj 64 
AIR 1964 SC 322 =: (1964) i ” SCR 
752 
AIR 1964 SC 807 
AIR 1953 Mad 60 = (1952) 2 Mad Ls 


194 
AIR 1940 PC 105. = 67 Ind App 22: 
€ 


(1888) 21 QBD 313 = 53 JP 84 t 


Miss V. P. Shah for 5. B. Vakil 
for Appellants; J. R. Nanavati 
Asstt. Govt. Pleader, for Respondent- 
State. 


S. OBUL REDDI, C. J.u-— The 
following two questions have beer 
referred for the decision of thi 


Full Bench by our 
D. P. Desai J.:— 


learned brothe 


“(1) Whether Civil Court ha 
jurisdiction to decide whether 
particular grant is a personal inan 


in view of Explanation I to Sectio: 
2(1) (e) of the Bombay Persona 
Inams Abolition Act, 1952? and 

(2) Whether the inams held b: 
religious or charitable institution 
and entered as such in the alienatio: 
register kept u/s. 53 of the Code or i 
the records kept under the rule 
made under the Pensions Act, 187 
only are saved from the operation o 
the Act in view of the Explanatio: 
to Section 3 of the aforesaid Act? 
In so referring the two questions, th 
learned Judge doubted the correct 
ness of the decision of the Divisio. 
Bench of this Court in Sayé 
Mohmed v. State, (1966) 7 Guj Èl 
217. The Division Bench in tha 
case though at one stage posed th 
question whether the inam in ques 
tion is a personal inam as defined i 
Section 2 (1) (e) or whether it is a 
exempted inam falling under Sectió 
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3 (2), later formulated the question in 
the following terms,— 


“The question before us is not 
‘whether the inam in question is a 
personal inam, but quite a differ- 
ent question whether the said inam 
is an exempted inam under Section 
3(2) of the Act.” 


That made the learned Single Judge, 
D. P. Desai J., after quoting a pas- 
sage of the Division Bench at page 
220 observe— 


“Speaking with great respect, 
the observations to be found in the 
first emphasized portion quoted above 
overlooks the very question posed by 
the learned Judges (which has been 
reproduced in the beginning of the 
above quotation), As found in the 
beginning of the observations, quoted 
earlier, the question posed was whe- 
ther the grant in question owas a 
personal inam or whether it is an 
exempted inam. If that owas the 
question posed, speaking again with 
respect, it cannot be said that the 
question before the Division Bench 
was not_ whether the grant was a 
personal inam and that the real 
question was whether the grant was 
an exempted inam.” 

He ultimately opined— 


TEET there is much that can 
be said with regard to the 
second emphasized portion of 
the aforesaid quotation (in 7 GLR 
220) which contains the submission 
made on behalf of the State Gov- 
ernment before the Division Bench, 
iff we look at the scheme of the Act 
as a whole. Therefore, two ques- 
tions will arise for determination in 
this case by a larger Bench, as I do 
not feel inclined to agree with the 
determination of these questions by 
the Division Bench Sayed 
Mohmed’s case (supra).” 


in 


That is how this First Appeal is be- ` 


fore us. 


2 The facts relevant for pur- 
pose of determining the two ques- 


tions referred to us may be briefly 
stated. The plaintiff, who is the 
appellant, is a Sajjadanshin of the 


religious institution known as Edroos- 
Durgha of Hazrat Sayedina Mohomed 
Bin Abdulla El-Edroos at Surat. In 
the action brought by him in the 
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Court of the Civil Judge (Senior 
Division) at Surat, he asked for a 
declaration that the village Orma 
with which we are now concerned is 
an inam village held by the religi- 
ous institution of Edroos-Durghas 
(ie, shrines i.e, Rouzas) and that. 
the provisions of the Bombay Per- 
sonal Inams Abolition Act, 1952,. 
(hereinafter referred to as ‘the Per- 
sonal Inams Abolition Act’), Section 
2, Clause C Section 4 and provisions 
of Act No. 50 of 1953 are not appli- 
cable to the suit village in view of 
Clause (2) of Section 3 of the said. 
Personal Inams Abolition Act, On. 
that ground he asked for an injunc- 
tion against the defendant, the then 
State of Bombay, restraining it and 
its officers and servants from taking 


any action under the said Act. The 
defendant inter alia contended that 
the suit village is a personal inam 


within the meaning of Sec. 2 (1) (e} 
of the Personal Inams Abolition Act 
and that the State Government alone. 
is competent to decide the question 
whether the grant is a personal 
inam or not. In other words, the 
case of the State Government is that 
the Civil Court has no jurisdiction 
to decide the question whether the: 
grant of the village in question is a 
personal inam or a Devasthan inam 
exempted under the provisions of 
Section 3 of the Personal Inams Abo- 
lition Act. The trial Court on the 
evidence placed before it held that 
it is a personal inam and, therefore, 
the plaintiff is not entitled to the 
reliefs prayed for. That judgment 
and decree are the subject-matter of 
the appeal preferred by the plaintiff 
which the learned Single Judge has. 
referred to us. 


3. Before we read the rele- 
vant provisions of the Personal Inams 
Abolition Act, it may be pertinent to 


bear in mind that after the decree 
of the trial Court and after the 
judgment of this Court in Saved 


Mohmed’s case (1966) 7 Gui LR 217 
the Gujarat Devasthan Inams Aboli- 
tion Act, 1969, (Act No, 16 of 1969), 
(hereinafter referred to as ‘the 
Devasthan Inams Abolition Act’) 
came into force with effect from 
November 15, 1969. The grants of’ 
inams whether of a village, portion 
of a village or land, which were ex- 
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‘empted under the provisions of Sec- 
tion 3 of the Personal Inams Aboli- 
tion Act have also been abolished 
under the provisions of the Devas- 
than Inams Abolition Act, with the 
result, it is of little consequence 
whether a particular inam is a 
Devasthan inam or not because all 
inams named under the provisions of 
Section 2 and Section 3 of the Per- 
sonal Inams Abolition Act have now 
ceased to exist either with effect 
from the date the Personal Inams 
Abolition Act came into force or 
from the date when the Devasthan 
Inams Abolition Act came into force. 

4, The main contention of 
‘Miss Shah is that the decision in 
‘Sayed Mohmed v. State, (1966) 7 
Guji LR 217 still holds good not- 
withstanding the Devasthan Inams 
Abolition Act coming into force and 
that, therefore, the civil court has 
jurisdiction to decide the question 
involved, namely, whether the inam 
is a Devasthan inam or a personal 
inam. We must say at the outset it- 
self that Miss Shah is unable to 
‘persuade us to hold that the civil 
Court has jurisdiction to enquire 
whether a particular grant of a 
village or a portion of a village or 


land, is a personal inam or a 
Devasthan inam. 
5. To show that the Civil 


Court jurisdiction is not ousted or 
excluded by the passing of the Per- 
sonal Inams Abolition Act, Miss Shah 
invited us to the provisions of Sec- 
tions 2 and 3 of the Personal Inams 
Abolition Act, To the extent rele- 
vant, they read— 

“2. (1) In this Act, unless there 


is anything repugnant in the sub- 
ject or context,— 
XX xX XX 
(e) ‘personal inam’ means,— 
(i) a grant of a village, portion 


of a village, land or total or partial 
exemption from the payment of land 
revenue entered as personal inam in 
the alienation register kept under 
Section 53 of the Code, 

Gi) a grant of money or land 
revenue including anything payable 
as a cash allowance on the part of 
the State Government in respect of 
any right, privilege, perquisite or 
office and entered as class I, II, II, 
IV er V in the records kept under 


ATR. 


the rules made under the Pensions 


Act, 1871. 

Explanation I:— If any question 
arises whether any grant is a per- 
sonal inam such question shall be 
referred to the State Government 
and the decision of the State Gov- 
ernment shall be final and the en- 
try, if any, in respect of such grant 
in the alienation register kept under 
Section 53 of the Code shall be 


deemed to have been amended ac- 
cordingly. 
Explanation II:— In sub-clause 


(i) of this clause the reference to a 
grant of land shall include a refer- 
ence to a grant consisting of 
a share in the revenues of a village, 
portion of a village or land.” 


“3. Nothing in this Act shall ap- 
ply to— 
XX XX XX 
(2) devastan inams or inams held 
by religious or charitable institu- 
tions; 
XX XX XX 


Explanation:— For the purposes 
of this Section inams held by religi- 
ous or charitable institutions mean 
Devasthan or Dharmadaya  inams 
granted or recognised by the ruling 
authority for the time being for a 
religious or charitable institution 
and entered as such in the alienation 
register kept under Section 53 of 
the Code or in the records kept 
under the rules made under the 
Pensions Act, 1871.” 

The Legislature has by virtue of 
the explanation added to the defni- 
tion, vested in the State Government 
power to determine when any ques- 
tion arises, whether a particular 
grant is a personal inam or not. In 
other words, even if a person were 
to contend that the inam is not a 
personal inam and that it falls with- 
in the scope of one or other clauses 
of Section 3, even then it is the 
State Government that is competent 
to determine that question. The 
Legislature has made the State Gev- 
ernment the final authority to deter- 
mine whether an inam is a personal 
inam or not. It is true, as pointed 
out by Miss Shah, the Explanation 
has not been happily worded nor is 
there anything which prescribes tke 
mode of reference to the State Gay- 
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ernment, but the language of the Ex- 
planation is of wide amplitude so as 
to constitute the Government the 
sole authority to determine any 
question which arises whether any 
grant is a personal inam, The expres- 
sion “any question” is wide enough 
tc take in the present dispute be- 
tween the parties. Whether the inam 
in question is a Devasthan inam or 
a personal inam is ultimately a 
question of fact which has to be de- 
termined with reference to the re- 
venue records and the entries made 
therein. Even after the abolition of 
Devasthan inams, the jurisdiction of 
the Government is preserved to ul- 
timately decide the question under 
Gujarat Act No. XVI of 1969. Sec. 2 
(6) of the Act defines ‘“Devasthan 
inam” as under:— ~ 

*(6) ‘Devasthan inam’ means an 
inam consisting of a grant or recog- 
nition as a grant— 

(a) of a village, portion of a 
VURE or land, whether such grant 

e— 

(i) of soil with or 
emption from payment of land 
venue or 

(ii) of assignment of 
of the land revenue of the village, 
portion of the village or, as the 
case may be, land, or of a share of 
such land revenue, or 

(iii) of total or partial exemption 
from payment of land revenue in 
respect of any land; or 


(b) of cash allowance or allow- 
ance in kind by whatever name 
called, by the ruling authority for 
the time being for a religious or 
charitable institution and entered as 
such in the alienation register kept 
under Section 53 of the Code or in 
any other revenue record or public 
record maintained in respect of alie- 
nations or determined as such by a 


without ex- 
re- 


the whole 


decision under Section 5 of the 
Guiarat Surviving Alienations Abo- 
lition Act, 1963, but does not in- 


clude— 

(i) revenue free sites granted by 
a competent authority for the con- 
struction of schools, colleges, hospi- 
tals, dispensaries or other public 
works from which no profit is in- 
tended to be derived, or 

ii) any alienation to which the 
provisions of the Guiarat Surviving 
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Alienations Abclition Act, 1963 or of 
any of the laws specified in the 
Schedule thereto apply;” 

Section 4 exclusively vests the power 
to decide whether any village, por- 


tion of a village or land, is neld 
under a Devasthan inam, in the 
“authorised officer.” The State Gov- 
ernment is empowered tc authorize 


any officer under the previso to Sec- 
tion 4(1) to decide questions arising 
under clauses (a), (b) or (c) of Sec- 
tion 4. Under sub-section (2) of Sec- 
tion 4, any person aggrieved by the 
decision cf the authorised officer is 
given the right of appeal to 
State Government within sixty days 
from the date of such decision, It 
is not necessary for the purpose of 
answering the two questions to refer 
te the other provisions of the Devas- 
than Inams Abolition Act but suffice 


it if we notice Section 20 which 
lays down— 
“20. No Civil Court shall have 


jurisdicticn to settle, decide or deal 
with any question which is by or 
under this Act required to be set- 
tled, decided or dealt with, by the 
officer authorised under the proviso 
te sub-section (1) of Section 4 or 
Section 25 or the Collector, the 
Gujarat Revenue Tribunal in appeal, 
or the State Government in appeal 
or revision or in exercise of their 
powers of control.” 


The Explanation to Section 2 of the 
Personal Inams Abolition Act and 
Section 20 of the Devasthan Inams 
Abolition Act put beyond the pale of 
any doubt that the jurisdiction of the 
Civil Court has been taken away by 
the Legislature te determine the 
question whether a particular inam 
is a personal inam or a Devasthan 
inam, 

6. Similar questions as to the 
jurisdiction of the Civil Court when 


special tribunals are appointed after 
the abolition of inams or estates 
came to be considered by the Sup- 


reme Court. In Desika Charyulu v. 
State of Andhra Pradesh, AIR 1964 
SC 807, the question which arose 
for consideration before the Supreme 
Court was whether it was within 
the exclusive jurisdiction of the Set- 
tlement Officer te decide whether 
tinam village” is an “inam estate.” 
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In examining the question, Rajago- 
pala Ayyangar J., considered the 
scope of Section 9 of the Code of 
Civil Procedure also and referred 
to the earlier decisions of the Court 
in Firm of Illuri Subbayya Chetty 
v. State of Andhra Pradesh, AIR 
1964 SC 322. The observations of 
Lord Thankerton in Secretary of 
State v. Mask & Co., AIR 1940 PC 
105 at p. 110 and also of Lord Esher 
in The Queen v. The Commissioner 
for Special purposes of the Income 
Tax, (1888) 21 QBD 313 at pp. 319- 
320 were also noticed by the learned 
Judge. After noticing the view ex- 
pressed by the Court in the Firm 
of Illuri Subbayya Chetty’s case and 
the observations of Lord Esher and 
Lord Thankerton, the learned Judge 
said: — 


“It is manifest that the answer 
to the question as to whether any 
particular case falls under the first 
or the second of the above catego- 
ries would depend on the purpose of 
the statute and its general scheme, 
taken in conjunction with the scope 
of the enquiry entrusted to the tri- 
bunal set up and other relevant fac- 
tors. In the present case, this is 
determined by the terms of Sec, 9 (1) 
which prescribes and delimits the 
functions of the Settlement Officer 
and thus in effect, of the appellate 
forum, This sub-section enjoins on 
or empowers the Settlement Officer 
to determine whether ‘any inam vil- 
lage’ is ‘an inam estate or not’ and the 
object of the Act is to ‘abolish’ only 
‘inam estates’, This determination in- 
volves two distinct matters in view 
of the circumstance that every ‘inam 
village’ is not necessarily ‘an inam 
estate’ viz., (1) whether a particular 
property is or is‘not an ‘inam vil- 
lage’ and (2) whether such village 
is ‘an inam estate’ within the defini- 
tion in Section 2 (7). The first of 
these questions whether the grant is 
of an ‘inam village’ is referred to 
in Section 9 (1) itself as some ex- 
trinsic fact which must pre-exist be- 
fore the Settlement Officer can em- 
bark on the enquiry contemplated by 
that provision and the Abolition Act 
as it stood at the date relevant to 
this appeal, makes no provision for 
this being the subject of enquiry by 
the Settlement Officer.” 


ALR. 


The learned Judge then quoted with 
approval the view expressed by 
Rajamannar, C. J., in Venkatanara- 
sayya v. State of Madras, AIR 1953 
Mad 60. What the learned Chief 
Justice said in that case is this— 
“The aggrieved party will have 
a right of suit as he would have a 
good cause of action when proceed- 
ings are taken under colour of an 


Act which does not apply to the 
facts of the case.” 
T. Hidayatullah, C: J; in 


Dhulabhai v. State of Madhya Pra- 
desh, AIR 1969 SC 78, enunciated 
the principles regarding the exclusion 
of jurisdiction of Civil Courts, The 
principles stated by him to the ex- 
tent material here are— 


“(1) Where the statute gives a 
finality to the orders of the special 
tribunals the civil Courts’ jurisdic- 
tion must be held to be excluded if 
there is adequate remedy to do 
what the civil court would normally 
do in a suit. Such provision, how- 
ever, does not exclude those cases 
where the provisions of the particu- 
lar Act have not been complied with 
or the statutory tribunal has not 
acted in conformity with the funda- 
nels principles of judicial proce- 

ure, 


_ (2) Where there is an express 
bar of the jurisdiction of the Court, 
an examination of the scheme of the 
particular Act to find the adequacy 
or the sufficiency of the remedies 
provided may be relevant but is not 
decisive to sustain the jurisdiction of 
the civil Court. Where there is nc 
express exclusion the examination 
of the remedies and. the scheme ol 
the particular Act to find out the 
intendment becomes necessary anc 
the result of the inquiry may bt 
decisive, In the latter case it is 
necessary to see if the statute creates 
a special right or a liability anc 
provides for the determination o: 
the right or liability and further 
lays down that all questions aboui 
the said right and liability shall be 
determined by the tribunals so con- 
stituted, and whether remedies nor- 
mally associated with actions ir 
civil Courts are prescribed by the 
said statute or not.” | 
The jurisdiction of the 
to determine whether a 


Civil Cour’ 
particula 
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inam is a personal inam or a Devas- 
than inam is specifically taken out 
by the provisions of both the Acts. 
Under the Personal Inams Abolition 
Act, the State Government is made 
the sole and final authority. Under 
the latter Act there are hierarchy of 
Tribunals to determine the question 
which has been raised in the suit. 


8. Suffice it if we refer to 
one more decision of the Supreme 
Court in Katikara Chintamani Dora 


v. Guntreddi Annamanaidu, (1974) 1 
SCC 567 = (AIR 1974 SC 1069) 
where Sarkaria J., held— 

‘Where under the Madras 


Estates (Abolition and Conversion 
into Ryotwari) Act, 1948 as it stood 
at the material date, the enquiry by 
the Settlement Officer was confined 
to the ascertainment of two issues 
viz., (1) was the village in question 
an ‘inam village’ and (2) if so, was 
it an ‘inam estate’ as defined in Sec- 
tion 2(7) of the Abolition Act, the 
enquiry would be complete after 
determination of the second issue 
and the limits of his exclusive juris- 
diction circumscribed by Section 9 
(1) reached. If he went beyond 
those limits to investigate and de- 
termine further something which 
was unnecessary or merely inciden- 
tal or remotely related to issue (2), 
then such incidental or unnecessary 
determination, could be questioned 
in the Civil Court.” 


The basic question or the sole ques- 
tion raised by the appellant that the 
inam is not an inam falling within 
Section 2(e) of the Personal Inams 
Abolition Act is a jurisdictional 
question and the forum prescribed 
under that Act, namely, the State 
Government is alone competent to 
determine that question and no 
other authority. Even assuming for 
the purpose of argument that it is 
mot an inam village as defined in 
Section 2 (e) but it falls within the 
ambit of Section 3(2) of the Personal 
Inams Abolition Act, even then, after 
the coming into force of the Devas- 
than Inams Abolition Act, the State 
Government or “the authorised offi- 
cer”, as the case may be, is compe- 
tent to determine the question whe- 
ther it is a Devasthan grant, Either 
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the grant is a personal inam or a 
Devasthan inam, It is nobody’s case 
that it falls under any other cate- 
gory, That being the case we have 
to hold in view of the provisions of 
both the enactments that the Civil 
Court is not competent to go into 
the question involved in this appeal. 
We are, therefore, unable to per- 
suade ourselves to the view express- 
ed by the Division Bench in Sayed 
Mohmed’s case ((1966) 7 Guj LR 217) 
(supra) that the jurisdiction of the 
Civil Court is not barred in view of 
the provisions of Section 3 of the 
Inams Abolition Act, That view can 
no longer be sustained having regard 
to the construction placed by us 
upon the Explanation to Section 2 of 
the Personal Inams Abolition Act 
and also in view of the subsequent 
enactment of Devasthan Inams Abo- 
lition Act. 


9. The questions referred to 
us are answered accordingly and we 
hold that the Civil Court has no 
jurisdiction. In view of the opinion 
expressed by us, we think it un- 
necessary to send the matter back to 
the learned single Judge, We direct 
the plaint to be returned to the ap- 
pellant for presentation to the pro- 
per forum. Mr, . Nanavati, 
learned Assistant Government Plea- 
der appearing for the respondent- 
Government, has assured the Court 
that the Government would take pro- 
per steps to initiate proceedings to 
determine the question involved 
whether the grant relating to the suit 
village falls within the purview of the 
Devasthan Inams Abolition Act or 
not. He has also assured the Court 
that in the event of the plaintiff- 
appellant moving the Government or 
the authorised Officer, the authoris- 
ed Officer will determine the ques- 
tion involved on merits, 


10. In the result the appeal 
preferred by the plaintiff is dismiss- 
ed but,.in the circumstances, there 
will be no order as to costs, 


Appeal dismissed. 
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J. B. MEHTA AND M, C. TRIVEDI, JJ. 

Dayalal Gangaram, Applicant v. Bhimani 
Bhupatrai Chunilal and another, Respondents. 

Civil Revn, Appla. No, 1844 of 1968, 
D/- 19-10-1976. 

(A) Bombay -Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), Sec- 
tions 12 (8) (a) and 12 (8) (b) — Education 
cess — Absence of contract between landlord 
and tenant for payment — Education cess is 
part of rent payable to landlord. 


Even in the absence of a contract be- 
tween the landlord and tenant as regards 
payment of education cess, the education cess 
would form part of the rent payable by the 
tenant to the landlord so as to enable the 
Court to decide under Section 12 (8) (a) that 
the said rent was not payable by the month. 
Hf the landlords want to exercise this xight 
under Section 12 (8) (a) without any such 
restriction of fulfilling the first condition of 
the rent being payable by the month, they 
should enter into such agreement of tenancy 
under which the liability to pay education 
cess would be borne by the lendlords and 
in which event no such question would arise 
of recovery of this permitted increase, (1969) 
71 Bom LR 752, Foll; AIR 1975 Guj 168, 
Approved. (Para 9) 


(B) Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), 
Sections 12 (8) (a) and 7 — Term “rent pay- 
able by month” — Meaning — Term means 
not merely contractual rent but means realis- 
able contractual or standard rent and per- 
mitted increases lawfully recoverable — Edu- 
cation cess is lawfully recoverable and is a 
permitted increase — (Gujarat Education 
Cess Act (35 of 1962), Sections 19 (8) and 
20). 


The term rent payable by month has 
only a wider. meaning of realisable contrac- 
tual or standard rent and permitted increases 
and it could never have the narrower mean- 
ing of mere contractual rent. Section 19 (8) 
read with Section 21 of the Gujarat Educa- 
tion Cess Act is a legislative judgment itself 
that the amount of education cess which a 
landlord is entitled to recover under Section 
19 (1) from the tenant after he has paid the 
same is not deemed to be an unlawful in- 
crease for the purpose of Section 7 but a 
permitted increase and for the purpose of re- 
covery of that amount the landlord is 
given the same rights and remedies 
as he would have if the said amount 
was rent payable to him. Therefore, both 
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for the purpose of recovery of such rent by 
way of education cess amount to the recovery 
of which the landlord is entitled under Sec- 
tion 19 (1) and for distress for such rent the 
landlord’s rights and remedies are the same 
as if such sums were actual rent payable to 
him by the tenant from whom he was entitled 
to receive the same. Therefore, such per- 
mitted increases within the meaning of Sec- 
tion 7 of the Rent Act as per the statutory 
language of Section 19 (3) would become a 
part of the rent and these arrears would 
clearly attract gross default clause under Sec- 
tion 12 (8) (a). AIR 1970 SC 1584; ATR 1970 
SC 102; 1952 AC 109; AIR 1957 SC 309, 


Ref. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1975 Guj 163 = 16 Guj LR 711, 8, 9 
1978 Ren CJ 276 (Guj) 9 


AIR 1970 SC 102 = (1970) 1 SCR 80 6 
AIR 1970 SC 1584 = (1971) 1 SCR 885 5 
(1969) 71 Bom LR 752 = 1970 Ren CJ 

106 8 
AIR 1957 SC 809 = 1957 SCR 20 8 
1952 AC 109 = (1951) 2 All ER 587 7 


S. M. Shah, for Applicant; H. K. Gandhi 
and H. P. Sompura, for Respondents. 


J. B. MEHTA, J.:— The short question 
which has been referred by the learned single 
fudge in this matter is as under:— 


“In the absence of a contract between 
the landlord and the tenant as regards pay- 
ment of the education cess by the tenant, 
would the amount of education cess form 
part of the rent payable by the tenant to the 
landlord so as to enable the Court to decide 
in a case governed by Section 12 of the Bom- 
bay Rents, Hotel and Lodging House Rates 
Control Act, 1947, (hereinafter referred to as 
‘the Rent Act’) whether the said rent is pay- 
able by the month or otherwise?” 


The context in which this question had 
arisen was that the suit premises had been let 
out to the tenant on a monthly rent of 
Rs. 20/- and there was no rent note or any- 
thing to show that besides this amount of 
monthly rent which the tenant agreed to pay 
as consideration for taking the property the 
tenant agreed to pay inter alia the education 
cess. The rent had fallen in arrears from 
August 1, 1966 for more than six months and 
so the statutory notice under Section 12 (2) 
was given by the landlord on March 18, 1967, 
and was served on the tenant on March 21, 
1967. Within one month no dispute about 
the standard rent had been raised and even 
the defence of the tenant having paid 
Rs. 200/- towards arrears was disbelieved 
by both the Courts of facts. The trial Court, 
however, refused the eviction decree because 
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education cess which was a part of the rent, 
was not, payable by the month, and so the 
case was held to fall under Section 12 (8) 
(b) while the appellate Judge held that the 
education cess was not part of the rent and, 
therefore, the eviction decree was passed be- 
cause of the gross default under Section 12 
(8) (a). It is in this context that the present 
reference has been made by the learned 
single Judge as he was differing from the 
view taken by J. M. Sheth J. in Vanlila Vadi- 
Jal v. Mahendrakumar, 16 Guj LR 71 = 
(AIR 1975 Guj 168), where such education 
cess was held to be a part of the rent, but it 
being not payable by the month, it was held 
that such cess could not fall under Section 12 
(8) (a). 

2. Section 12 (8) of the Rent Act in 
terms provides as under:— 


“(3) (a) where the rent is payable by the 
month and there is no dispute regarding the 
amount of standard rent or permitted increa- 
ses, if such rent or increases are in arrears for 
a period of six months or more and the ten- 
ant neglected to make payment thereof until 
the expiration of the period of one month 
after notice referred to in sub-section (2), the 
Court may pass a decree for eviction in any 
such suit for recovery of possession. 


(b) in any other case, no decree for evic- 

tion shall be passed in any such suit if, on 
the first day of hearing of the suit or on or 
before such other day as the Court may fix, 
the tenant pays or tenders in Court the stand- 
ard rent and permitted increases then due and 
thereafter continues to pay or tenders in 
Court regularly such rent and permitted in- 
creases till the suit is finally decided and also 
pays costs of the suit as directed by the 
Court.” 
Therefore, the case falls under Section 12 (8) 
(a) as the case of gross default on fulfilment 
of the relevant four conditions: (1) that the 
rent is payable by month; (2) there is no dis- 
pute about the standard rent or permitted 
increases; (8) such rent or increases are in 
arrears for a period of six months and more; 
(4) and the tenant neglects to make payment 
thereof until expiration of the period of one 
month after the notice under Section 12 (2). 
The landlord has in such a case a vested 
right as per the settled legal position and the 
Court is bound to pass a decree of eviction. 
Section 12 (8) (b) would be applicable in any 
other case where those conditions of Section 
12 (8) (a) of gross default are not made out. 
It is in the context of Section 12 (8) (a) that 
the present question arises. 

3. In order to interpret this relevant 
first condition; “where the rent is payable by 
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month.” the term ‘rent’ will have to be in- 
terpreted in the context and setting of this 
particular eviction provision for gross default 
when the tenant is in arrears for a period of 
six months or more which the Legislature 
considers as so gross as to leave no discre- 
tion to the Court and lays down a duty that 
the Court shall evict the tenant. It is only in 
other cases that Section 12 (8) (b) can be 
invoked by the Court to give relief to the 
tenant in arrears, When such is the context 
of this provision, this term would have to be 
interpreted not merely as a contractual rent 
but as lawfully realisable rent in the special 
context of this Rent Act which is a measure 
for controlling rent and which prohibits 
under Section 7 any recovery of rent in ex- 
cess of the standard rent or permitted in- 
creases. The question of arrears in the con- 
text of Section 12 (8) (a) would have refe 
rence only to what is lawfully recoverable 
from a tenant by way of rent which under 
the scheme of this rent control legislation is 
standard rent as well as permitted increases. 
That is why the legislature has furnished in- 
trinsic evidence of its intention by using the 
expression “such rent or increases” in Sec- 
tion 12 (8) (a). The case would be of gross 
default only if such standard rent or permit- 
ted increases only are in arrears for a period 
of six months or more and the tenant neglects 
to make payment thereof. The term “such 
rent and increases” could mean only pre- 
viously referred to in Section 12 (8) (a) and 
so the “rent” in arrears which is referred to 
and which is also required to be payable by 
month” for compliance with the first condi- 
tion, would be this lawfully recoverable rent 
in the wider sense in view of this statutory 
bar created under Section 7 against recovery 
of excess over standard rent and permitted 
increases. The term “standard rent” is de- 
fined in Section 5 (10) and the term “per- 
mitted increases” are defined in Section 5 (7) 
to mean an increase in rent permitted under 
the provisions of the Rent Act. The term 
‘landlord’ and ‘tenant’ are defined in Sec- 
tions 5 (8) and 5 (11) as persons entitled to 
receive rent in respect of premises and the 
person by whom or on whose account rent 
is payable for the premises and even a statu- 
tory tenant is also included. Section 7 then 
in terms provides as under:— 


“7. Except where the rent is liable to 
periodical increment by virtue of an agree- 
ment entered into before the specified date 
it shall not be lawful to claim or receive on 
account of rent for any premises any increase 
above the standard rent, unless the landlord 
was, before the coming into operation of this 
Act, entitled to recover such increase under 
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the provisions of the Bombay Rents Restric- 
tion Act, 1989, or the Bombay Rents, Hotel 
and Lodging House Rates (Control) Act, 
1947, or is entitled to recover such increase 
under the provisions of this Act.” 


Permitted increases are specified in Sections 
8 (2), 9, 10, 10-A, 10-AA, 10-C, 10-CC and 
10-D. Under Section 10 it is in terms provid- 
ed that where a landlord is required to pay to 
a local authority in respect of any premises 
any rate, cess or tax imposed or levied for 
the purposes of such authority he shall be 
entitled to make an increase in the rent of 
the premises by an amount not exceeding the 
increase paid by him by way of such rate, 
cess or tax over the amount paid in the 
period of assessment which included the date 
of the coming into operation of this Act or 
the date on which the premises were first 
let, whichever is later, and such increase in 
rent shall not be deemed to be an increase 
for the purposes of Section 7. Section 10-A 
is for increase in rent on account of payment 
of increased rates etc. after 31st March 1949 
not permitted in certain areas. Section 10-AA 
deals with increase in rent on account of pay- 
ment of increased rates etc. permitted after 
certain date in certain areas. Sections 10-C 
and 10-D are for permitted increases included 
on account of repairs and Sec. 10-CC is in- 
crease for rent of premises used for Cinema 
in Saurashtra and Kutch areas and former 
Baroda territory. And finally, Section 10-E 
is for increase in rent on account of payment 
of increased ground rent, N. A. assessment or 
any other tax imposed by the State Govern- 
ment and the landlord is entitled to make an 
increase in the rent of the premises by an 
amount not exceeding the increase paid by 
him by way of such ground-rent, N. A. as- 
sessment or tax, as the case may be. The 
amount of such increase in rent to be recover- 
ed from the tenant shall bear the same pro- 
portion as the rent payable by him in respect 
of his premises bears to the total amount of 
rent recoverable for the whole of the pre- 
mises, if let, and any such increase is not to 
be deemed to be an increase for the purpose 
of Section 7. These control provisions make 
it in terms clear that what is legally re- 
coverable is not contractual rent. The con- 
tractual rent may be in excess of the stan- 
dard rent in some cases, and because of the 
bar of Section 7 only the standard rent and 
permitted increases are legally recoverable 
in such cases, and if only arrears of such 
standard rent or permitted increases are for 
a period of six months or more and the ten- 
ant neglects to make payment thereof, then 
the question of gross default under Sec. 12 
(8) (a) arises. Therefore, in the entire con- 
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text of setting of this relevant scheme, and 
looking to the intrinsic evidence furnished 
by Section 12 (8) (a), the term “rent”, pay- 
able by month, in the first condition could 
only have the wider meaning of  realisable 
contractual or standard rent and permitted 
increases lawfully recoverable under the Act 
and it could never have the narrower mean- 
ing of mere contractual rent as is assumed 
by the learned single Judge. If we now turn 
to the relevant provisions of the Gujarat Edu- 
cation Cess Act, 1962, hereinafter referred to 
as “the Cess Act”, it would be amply clear 
that the education cess to the extent of one 
half, if it has been actually paid by the land- 
lord is ordinarily recoverable from the tenant 
under Section 19 (1) in absence of an agree- 
ment to the effect that the landlord was alone 
to bear this tax. Section 2 (iv) of this Act 
defines education cess to be a surcharge or 
tax on lands and buildings which is levied 
under the Act. Section 8 (b) enacts that for 
the purpose of providing for the cost of pro- 
moting education in the State, there shall be 
levied and collected in accordance with the 
provisions of the Act an education cess which 
shall consist of—(b) a tax on lands and build- 
ings in urban areas. Rajkot is an urban area. 
Under Section 12 (1) rates have been pre- 
scribed for this particular tax on lands and 
buildings with effect from April 1, 1970. 
Under Section 14 (1) where the actual oc- 
cupier of any land or building is the owner 
thereof, tax is leviable primarily on such oc- 
eupier and under Section 14 (2) (a) in any 
other case, the said tax shall be leviable pri- 
marily if the land or building is let, upon the 
lessor. Therefore, the primary liability for 
this education cess is of the landlord, Under 
Section 14 (2) (a) when the building in ques- 
tion has been Jet to a tenant, Section 17 pro- 
vides for such education cess tax to be first 
charge on land and building on which it is 
leviable notwithstanding anything contained 
in any law and notwithstanding any rights 
arising out of any contract or otherwise. 
Under Section 18 on the failure to recover 
any sum due on account of tax from the per- 
son primarily liable therefor, this tax can be 
recovered from the occupier of any part of 
the land or building in respect of which the 
tax is due. Such portion thereof as bears to 
the total amount of the tax due the same ratio 
which the rent annually payable by such oc- 
cupier bears to the aggragate amount of the 
annual letting value thereof, Section 19 which 
is material runs as under:— 


“19 (1) If any person from whom under 
the provisions of Section 12 the tax is leviable 
pays the tax in respect of any land or build- 
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ing, he shall if he be not himself in occupa- 
tion thereof during the period for which he 
has paid the tax, be entitled to recover an 
amount not exceeding half the amount of the 
tax from the person, if any, in actual occupa- 
tion of such land or building for such period. 

(2) Where tax is paid in respect of any 
building consisting of more tenements than 
one, by the person primarily liable or on his 
behalf he shall be entitled to recover, from 
the occupiers of the tenements amounts not 
exceeding half the amounts paid pro rata to 
the amounts of rents for which such tene- 
ments are let:— 

Provided that if the person who has paid 
tax under the provisions of Section 12 is a 
specified disabled person, such widow or 
disabled person shall be entitled to recover 
the full amount paid by her or as the case 
may be, from the person in occupation of 
the land, building or tenement, as the case 
may be, in respect of which the tax has been 
so paid: 

Provided further that no such re- 
coveries shall be made in respect of — 

(a) any tenement in occupation of such 
person or any person acting on his behalf, or 

(b) any tenement the tax on which. by 
the terms of the tenancy, such person has 
agreed to pay for its occupier. 

(8) The recovery of any amount of tax 
from an occupier under this section shall not 
be deemed to be an increase for the purpose of 
Section 7 of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, or 
any law corresponding thereto”. 

Sections 21 and 22 provide as under:— 

“91. Any person entitled to recover any 
sum under Section 19 or 20 shall have for 
the recovery thereof, the same rights and 
remedies as he would have if such sum were 
rent payable to him by the person from 
whom he is entitled to receive the same.” 

“99, Any amount which is liable to be 
recovered under Section 19 or 20 shall not 
be deemed to be a part of the rent of the 
land, building, tenement or part of the build- 
ing for the purpose of computing the annual 
letting value thereof for the purpose of the 
levy of any property tax or a tax under this 
Act.” 








The scheme of these three relevant sections 
is that under Section 19 (1) if the landlord 
who is primarily liable for his education cess 
tax pays the amount in respect of any land 
or building for such period during which he 
has paid tax, he is ordinarily entitled to re- 
cover the amount not exceeding half from the 
tenant in actual occupation, subject to the 
proviso contained that no such recovery shall 
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be made in respect of any tenement the tax 
on which by the terms of the tenancy, such 
person has agreed to pay for its occupier and 
the further proviso enabling in case of widow 
and disabled persons the full recovery. There- 
fore, unless the landlord has undertaken to 
pay tax himself, on payment of the education 
cess as the person primarily liable he is en- 
titled under Section 19 (1) to recover the 
amount not exceeding half from the tenant 
for the period for which he has paid such tax. 
Section 21 further confers on such landlord 
entitled to recover the aforesaid sum under 
Section 19, the same rights and remedies as 
he would have if such sum were rent paya- 
ble to by the person from whom he was en- 
titled to receive the same. Section 22 only 
carves out an exception for any amount 
which is liable to be recovered under ` Sec- 
tion 19 is not deemed to be a part of the 
rent of the land, building, tenement or part 
of the building for the purpose of comput- 
ing the annual letting value thereof for the 
purpose of the levy of any property tax or 
a tax under the Act. The exception under 
Section 22 is only for the purpose that the 
inclusion of this portion of education cess. 
tax in the rent may not go on into the circle 
of increments every year of the annual let 
ting value which would not be intended by 
the framers either of the Rent Act or of the 
Cess Act; otherwise, the legislative intention 
is clear both under Section 19 (8) and under 
Section 21 that the recovery of any amount 
of tax from the tenant under Section 19 (1) 
shall not be deemed to be increase for the 
purpose of Section 7 of the Rent Act or any 
other law corresponding thereto and that 
even for the recovery of any such sum under 
Section 19 the landlord would have the same 
rights and remedies as he would have if such 
sum were rent payable to him by the person 
from whom he is entitled to receive the same. 

4, Thus, Section 19 (8) read with 
Section 21 is really a legislative judgment it- 
self that the amount of this education cess 
which a landlord is entitled to recover under 
Section 19 (1) from the tenant after he has 
paid the same is not deemed to be an unlaw- 
ful increase for the purpose of Section 7 but 
a permitted increase and for the purpose of 
recovery of that amount the landlord is given 
the same rights and remedies as he would 
have if the said amount were rent- payable to 
him. Therefore, both for the purpose of; 
recovery of such rent by way of this educa- 
tion cess amount to the recovery of which 
the landlord is entitled under Section 19 (1) 
and for distress for such rent the Jandlord’s 
rights and remedies are the same as if such 
sums were actual rent payable to him by the| 
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tenant from whom he was entitled to receive 
the same. Therefore, such permitted increa- 
ses within the meaning of Section 7 of the 
Rent Act as per the statutory language of 
Section 19 (8) would become a part of the 
rent and these arrears would clearly attract 
gross default clause under Section 12 (8) (a). 


5. In Bombay Municipal, Corporation 
v. Life Insurance Corporation of India, Bom- 
bay, AIR 1970 SC 1584, the corresponding 
scheme of the Maharashtra Act evolved not 
by a separate Cess Act but-under Section 140 
of the Corporation Act had been considered 
and their Lordships in terms held that the 
amount of education cess was recoverable by 
the landlord from a tenant under Section 
10-AA as increase in rent on account of 
payment of enhanced rates etc. permitted in 
the particular areas. Their Lordships in terms 
held at page 1586 that it was quite clear that 
the corresponding Section 7 in identical terms 
did not prohibit the recovery of the increase 
to which landlord may be entitled under the 
provisions of the Act in addition to the 
standard rent. The obvious implication of 
the corresponding definition of ‘permitted in- 
creases’ in Section 5 (7) was that such in- 
crease became a part of the rent. The lan- 


guage which has been employed in Sec- 
tions 9, 10 and 10-AA seemed to indicate 
that the Legislature treated the permitted 
increases as a part of the rent which a land- 
lord would be entitled to receive from the 
tenant. Thereafter their Lordships considered 
the position under the Municipal law and it 
was held that the actual rent of the building 
in question which was being fetched com- 
prised the standard rent and the permitted 
increases. The building could well be said 
to be reasonably expected to be let from year 
to year at the figure arrived at by adding the 
permitted increases to the standard rent. The 
valuation had, therefore, to be arrived at after 
taking into account the amount of educational 
cess which was levied by the Corporation. 
The pertinent observations made by their 
Lordships were:— 

“Even if such a conclusion leads to some 
kind of inconvenience of variation in valua- 
tion at frequent intervals, that can be no con- 
sideration for not giving full effect and mean- 
ing to the provisions of the Act of 1888 and 
the Rent Act under consideration”. 

This difficulty has already been solved by 
the Legislature by categorically enacting S. 22 
in this separate Education Cess Act to the ef- 
fect that any amount which is liable to be re- 
covered under S. 19 was not to be deemed to 
be a part of the rent of the land, building, 
tenement or part of the building for the limit- 
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ed purpose of computing the annual letting 
value thereof for the purpose of levy of any 
property tax or a tax under the Act. In any 
event after the settled legal position it could 
never be contended that the education cess 
which was recoverable from the tenant did 
not become a part of the rent because as held 
by their Lordships the obvious implication of 
the definition of permitted increases in Sec- 
tion 5 (7) was that such permitted increase 
became a part of the rent and even the lan- 
guage employed under Sections 9, 10 and 
10-AA of the Rent Act indicated that the 
legislature treated the permitted increases as 
a part of the rent which the landlord would 
be entitled to receive from the tenant. Our 
legislature has not left the matter on the 
construction of Section 10-AA or Section 10 
but has settled all doubts by enacting Sec- 
tion 19 (3) and Section 21 under which re- 
covery of such education cess is not deemed 
to be increase for the purpose of Section 7 
of the Rent Act and is, therefore, permitted 
increase, and this recovery is made possible 
by the landlord under Section 21 by exercis- 
ing the same rights and remedies as are pro- 
vided for recovery of rent payable by the 
tenant to the landlord. 


6. There could be no dispute that 
under Section 28 (1), the Court provided 
under the Rent Act only has jurisdiction to 
entertain and try any suit ar proceeding be- 
tween a landlord or tenant relating to the 
recovery of rent and to deal with claims and 
questions arising out of the Rent Act. That 
is why the Court empowered under Sec. 28 
(1) is a special forum contemplated under 
Section 21 of the Cess Act. In Khemchand 
Dayalji v. Mahomedbhai Chandbhai, AIR 
1970 SC 102, even in the context of distress 
for the rent, it is held that this Court under 
Section 28 (1) can issue a distress warrant, 
At page 108 it is also pointed out by express 
terms that the tenant also had undertaken 
to pay municipal taxes and charges as part 
of the rent and it could not be argued that 
it was. not rent recoverable by issue of a dis- 
tress warrant. Therefore, whatever formed 
part of the rent, whether under the terms of 
the tenancy, or by way of lawfully recover- 
able standard rent or permitted increases 
under this rent control measure, can be re- 
covered through the Court created under Sec- 
tion 28 (1) and even distress warrant for such 
rent can be available and it is this right and 
remedy which is contemplated under Sec- 
tion 21 of the Cess Act in respect of this 
education cess amount recoverable by the 
Jandiord from the tenant as if it was rent 
payable by the tenant to such landlord, 
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7. Such result would be reached by 
giving full effect to the fiction created in 
Section 21 read with Section 19 (8) in res- 
pect of this very permitted increase which is 
treated as if it was rent payable by the ten- 
ant to the landlord after the classic observa- 
tions of Lord Asquith of Bishopstone in East 
End Dwelling Co. Ltd. v. Finsbury Borough 
Council, 1952 AC 109, at page 182 as 
under: 


“If you are bidden to treat an imaginary 
state of affairs as real, you must surely, un- 
less prohibited from doing so, also imagine 
as real the consequences and incidents which, 
if the putative state of affairs had in fact 
existed, must inevitably have flowed from or 
accompanied it. One of these in this case is 
emancipation from the 1989 level of rents. 
The statute says that you must imagine a 
certain state of affairs; it does not say that 
having done so, you must cause or permit 
your imagination to boggle when it comes to 
inevitable corollaries of that state of affairs.” 
In the decision in question the relevant sec- 
tion required the assessing authority to im- 
agine, contrary to thé actual fact, that the 
damage had been made good before the ac- 
quiring authority served notice to treat. The 
term “made good” was held to have also been 
covered when a building had been substitut- 
ed by a new building for the old. It was, 
therefore, held that if this had actually oc- 
curred, the new building would have been 
lawfully lettable at any rent it could com- 
mand and would not have been tied to the 
standard rent of 1939; and its value for com- 
pensation purposes would have to be arrived 
at on this “untied” basis. Once the education 
cess for all purposes of recovery of that 
amount by a landlord entitled to recover that 
amount under Section 19 (1) was treated as 
if it was rent payable to him by the tenant 
from whom he was entitled to receive the 
same, the fiction would have to be given full 
legal effect for the purpose of considering the 
question of gross default when the tenant was 
in arrears of even such permitted increase 
under Section 19 (8) of the Cess Act, and 
within the meaning of Section 5 (7) of the 
Rent Act, for a period of more than six 
months so that the case became one fit for 
eviction decree, 


8. Tt should also be borne in mind 
that the term “rent” has to be construed in 
the context of the present legislation in the 
widest sense because the rent is of premises 
which are so widely defined in Section 5 (8) 
(b) to mean any building or part of a build- 
ing let separately (other than a farm building) 
‘including— 
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(i) the garden, grounds, garages and out- 
houses, if any, appurtenant to such building 
or part of a building, 

(ii) any furniture supplied by the land- 
lord for use in such building or part of a 
building. 

(iii) any fittings affixed to such building 
or part of a building for the more beneficial 
enjoyment thereof. 


but does not include a room or other accom- 
modation in a hotel or lodging house. In 
Karani Properties -Ltd. v. Miss Augustine, 
AIR 1957 SC 809, in the context of a similar 
Rent Control measure of West Bengal where 
the definition of ‘premises’ was equally wide, 
after considering various English decisions it 
had been held that the term rent was com- 
prehensive enough to include all payments 
agreed to be paid to the landlord for the use 
and occupation not only of the building and its 
appurtenances but also of furnishings, elec- 
tric installations and other amenities agreed 
between the parties to be provided by and at 
the cost of ths landlord Therefore, all that 
was included in the term “rent” was within 
the purview of the Act and the Rent Con- 
troller and the other authorities had the power 
to control the entire rent in this widest sense. 
That is why it was further held that while 
determining the standard rent all constitu- 
ents which made up the total sum shown in 
the agreement as a monthly rent can be taken 
into account including the municipal taxes, 
electric charges as also Government duty 
which had been increased on the consumption 
of electric power and the cost of providing 
other amenities and services. Therefore, the 
aforesaid settled legal position is to treat the 
rent in the context of such rent control mea- 
sure not only as a merely realisable contrac- 
tual rent but in the more comprehensive 
sense so that all such permitted increases and 
the standard rent which is made lawfully re- 
coverable under such control measure form 
part of the term ‘rent’ and that is the context 
in which Section 12 (8) (a) has used the term 
‘rent’ in the first condition required to be ful- 
filled. Therefore, we agree with the aforesaid 
view which is taken by Bal J, of the Maha- 
rashtra High Court in Smt. Muktabai Gan- 
gadhar v. Smt. Muktabai Laxman, (1969) 71 
Bom LR 752, where also the education cess 
was treated as a part of the rent and the 
view taken by J. M. Sheth J. in Vanlila 
Vadilal v. Mahendra Kumar, 16 Guj LR 71! 
= (AIR 1975 Guj 168), where the education 
cess levied under the Cess Act was held to 
be forming a part of the rent payable by the 
tenant to the landlord even when the cess 
became payable not by virtue of an agreement 
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between landlord and tenant but as a result 
of the permitted increases under the statu- 
tory right conferred under Section 19 (1) of 
the Cess Act, 


9. Mr. Gandhi and Mr, Sompura 
sought to make a futile distinction on the 
ground that this right to recover this sum by 
way of education cess under Section 19 (1) 
was an independent right which accrued only 
when the payment was first made by the 
landlord to the local authority and, therefore, 
it could not be treated as permitted increa- 
ses for the purpose of the Rent Act. If it 
was not permitted increases. Section 7 
would have barred such recovery and that is 
why the Legislature had to enact Section 19 
(8) that the recovery of this amount from the 
tenant under Section 19 (1) was not to be 
deemed an increase for the purpose of Sec- 
tion 7 of the Rent Act or any corresponding 
law. Equally, there is no substance in the 
contention that Section 21 created a fiction 
only for recovery of said amount by proceed- 
ing in a Civil Court when the fiction is that 
the recovery shall be in the same way as rent 
payable by tenant to the landlord and which 
could only be under Section 28 of the Rent 
Act or by distress warrant as a remedy for 
the same also from the same Court as per the 
settled legal position. Even Section 22 could 
never be urged because as earlier explained 
this provision has been introduced so that 
no difficulty may arise of the vicious cycle 
by treating this cess as a part of the rent so 
as to be included in the annual letting value 
on the footing of realisable rent which had 
been experienced in the aforesaid decision in 
the Bombay Municipal Corporation case 
where the cess was levied under S. 140 of the 
Corporation Act and was treated as a per- 
mitted increase by the Supreme Court under 
Section 10-AA of the Rent Act. So far as the 
Gujarat Cess Act is concerned, specific pro- 
vision is made for treating it as permitted 
increases under Section 19 (8) and so this 
comprehensive scheme under Sections 21 
and 22 has been enacted which on the con- 
trary clinches the issue of this being per- 
mitted increase which always forms part of 
the rent as per the settled legal position, Mr. 
Gandhi and Mr. Sompura pressed in aid the 
decision by the learned Single Judge in 
Nathusing v. Raval Markandrai, 1978 Ren 
CJ 276 (Guj), where Section 10 was inter- 
preted by construing the phrase “over amount 
paid” as emphasising the fact that there must 
be existing liability of payment of rate, cess 
or tax during the prescribed period which 
liability may have been increased subse- 


quently. The word ‘increase’ is very sug- 
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gestive of the fact that the legislature pro- 
vided for passing on the burden of an in- 
crease in the existing liability of the landlord 
in respect of the rate, cess or tax of the ten- 
ant, Where, therefore, there was no liability 
on the landlord to pay any rate, cess or tax, 
no question of increase in the liability arises 
and if there is no increase, the question of 
liability contemplated by Section 10 of the 
Act in respect of the said cess is not applica- 
ble. It is not necessary for us to consider the 
correctness of this view but the fact remains 
that the legislature has contemplated this 
contingency while conferring right of re- 
covery under Section 19 that no such re 
covery shall be made in respect of any tene- 
ment the tax on which by the terms of the 
tenancy, the landlord would agree to pay for 
his occupier. It is only when the landlord 
had to pay this additional tax in the shape 
of education cess and there was no such 
agreement as indicated by Section 19 (2) (b), 
that the proviso (b) with this specific right 
of recovery by passing on the burden to the 
tenant had been enacted and that is why it 
was made a permitted increase. Finally, it 
was argued that this construction would make 
Section 12 (8) (a) otiose. The very proviso 
(b) furnishes a complete answer. If the 
landlords wanted to exercise this right under 
Section 12 (8) (a) without any such restric- 
tion of fulfilling the first condition of the 
rent being payable by the month, they should 
enter into such agreement of tenancy under 
which the liability to pay education cess 
would be borne by the landlords and in which 
event no such question would arise of re- 
covery of this permitted increase. Therefore, 
Section 12 (8) (a) could never be said to be 
otiose in the circumstances of the case 
Therefore, no ground whatever has been 
made out which would justify a different view 
being taken from one which is taken by J. M. 
Sheth J, in Vanlila Vadilal v. Mahendrakumar 
16 Guj LR 71 = (AIR 1975 Guj 168), and 
which view was also taken in the Maharash- 
tra State on the similar scheme of legislation. 
We would, therefore, answer the question re- 
ferred by holding that even in the absence 
of a contract between the landlord and tenant 
as regards payment of education cess, the 
education cess would form part of the rent 
payable by the tenant to the landlord so as tc 
enable the Court to decide under Section 12 
(8) (a) that the said rent was not payable by 
the month and, therefore, in the facts of the 
present case Section 12 (8) (a) would not be 
attracted and the case would fall into any 
other case under Section 12 (8) (b). It is or 
this footing that the matter shall go back 


to the learned Single Judge for further dis- 
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posal. The Reference is accordingly disposed 
of with no order. 
Reference answered accordingly. 


— 
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The Gandhi Park Co-operative Housing 
Society Ltd., Maneja, Petitioner v. The State 
of Gujarat and others, Respondents. 

Special Civil Appln. No. 1335 of 1975, 
D/- 24-1-1977,° 


Bombay Tenancy and Agricultural Lands 
Act (67 of 1948), Sections 63 and 64-A — 
Sale of agricultural land by or in favour of a 
Co-operative Society — Prior permission of 
a Collector under Section 63 is not a sine 
qua non for a valid transaction. 


On a plain reading of Section 64-A, it is 
evident that Secs. 68 and 64 of the Tenancy 
Act da not apply to sales effected either by 
a Society which is constituted under the 
Bombay Co-operative Societies Act, 1925, or 
in respect of sales made in favour of such a 
society. It is not possible by any process of 
stretching or straining to read the provision 
so as to apply only to the sales effected 
“under” the Co-operative Societies Act. In 
fact, there are no provisions in the Co-opera- 
tive Societies Act for effecting sales of agri- 
cultural lands. The fact that Section 64-A re- 
fers to transactions by or in favour of a Co- 
operative Society makes it abundantly clear 
that the legislature has accorded exempticn 
to a Co-operative Society where the Co- 
operative Society happens to be a vendor or 
vendee in respect of agricultural lands. 

(Paras 2, 3) 


C. K. Patel, for Petitioner; V, H. Bhaira- 
viya, Asst. Govt. Pleader, for M/s. Purnanand 
and Co., for Respondent No. 1. 


ORDER:— A Co-operative Society 
formed by members of middle class citizens 
of: Baroda has been subjected to great injus- 
tice by an obvious mis-reading and miscon- 
struction of Section 64-A of the Bombay Ten- 
ancy and Agricultural Lands Act, 1948 (Ten- 
ancy Act) as will be evident in a short-while. 
The society concerned thereupon has invok- 
ed the jurisdiction of this Court under Arti- 
cle 227 of the Constitution of India and has 
challenged the order passed by the Mamlat- 
dar of Baroda at Annexure ‘C’ as confirmed 
by the Deputy Collector of Baroda as con- 


“(To set aside order of Gujarat Revenue Tri- 
bunal, Ahmedabad D/- 24-2-1975.) 
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firmed by the Gujarat Revenue Tribunal 
(GRT) at Annexure ‘A’. 

2. Land admeasuring 1 Acre 9 Gun- 
thas comprised in Survey No. 265 of village 
Maneja was purchased by the petitioner 
Society—a society of middle-class citizens of 
Baroda, formed under the relevant provisions 
of the Bombay Cooperative Societies Act of 
1925, for a consideration af Rs. 64,090/- by 
a registered document dated May 5, 1967, 
from respondents Nos. 2 and 8. Having pur- 
chased the land, the petitioner Society ob- 
tained a loan of Rs. 2,16,000/- from the 
Gujarat Cooperative Housing Finance Society 
Ltd., Ahmedabad. With the amount so ob- 
tained by way of loan and with the savings 
effectad by the members of the society, 
Aouses were constructed on the plots which 
were carved out from the aforesaid land. 
Some five years later, in 1972, the Mamlat- 
dar of Baroda suddenly woke up and initiat- 
ed a suo metu enquiry purporting to exercise 
powers under Section 84-C of the Tenancy 
Act and called upon the petitioner society 
to show cause why the transaction of pur- 
chase of the aforesaid land effected five years 
earlier in 1967 should not be held to be 
illegal and invalid by reason of the fact that 
permission for entering into the transaction 
was not obtained from the Collector of 
Baroda under Section 68 of the Tenancy Act. 
After affording an opportunity to the peti- 
tioner society to be heard, the Mamlatdar 
came to the conclusion that a permission 
under Section 63 of the Tenancy Act was a 
sine qua non for a valid purchase and that 
the transaction in question was illegal and 
iavalid. This view has been confirmed by the 
Deputy Collector in appeal and the GRT in 
the revisional application preferred by the 
petitioner Society. It was argued before the 
GRT on behalf of the petitioner Society that 
Section 68 of the Tenancy Act was not at all 
applicable to a transaction entered into by a 
Co-operative Society constituted under the 
Bombay Cooperative Societies Act, 1925, in 
view of Section 64-A of the Tenancy Act 
which was on the statute book since 1951. 
Section 64-A on which reliance was placed is 
in the following terms:— 


“64-A. Nothing in Sections 63 and 64 
shall apply to sales effected by or in favour 
of a cooperative society under the Bombay 
Cooperative Societies Act, 1995.” 

On a plain reading of Section 64-A, it is evi- 
dent that Sections 63 and 64 of the Tenancy 
Act do not apply to sales effected either by; 
a society which is constituted under the Bom- 
bay Cooperative Societies Act, 1925, or in 
respect of sales made in favour of such a 
society. The GRT, however, on an impossible 
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reading of Section 64-A accepted a distorted, 

interpretation canvassed on behalf of the 

State and accepted the contention that what 

was exempted was a transaction of sale made 

o the Bombay Cooperative Societies Act, 
25. 


3. Now, the Statement of Objects 
and Reasons to Bom. Act XII of 1951 where- 
by the aforesaid provision was introduced in 
the Tenancy Act reads as under: 


“Object— Statutory bodies like Coopera- 

tive Societies and Land Mortgage (Develop- 
ment) Banks have taken over work which 
was Litherto before done by Government. 
Unlike landlords, these bodies are not profit- 
making and consist of not one but several 
individuals most of whom are themselves 
agriculturists. It is therefore, desirable to 
exempt such bodies from tbe operation of 
Sections 68 and 64 of the Act—” 
The aforesaid statement of Objects and 
Reasons leaves no room for doubt or debate. 
The sole purpose of introducing the provision 
was to exempt cooperative Societies from the 
operation of the provisions of Sections 63 and 
64, The Legislature wanted to exempt a Co- 
operative Society, for, there was little like- 
hood of the agriculturists being exploited 
when a transaction was entered into with 
a Cooperative Society. In fact, the preamble 
to the Bombay Co-operative Societies Act, 
1925, itself shows that the Act was enacted 
for facilitating the formation and working of 
co-operative societies for the promotion of 
thrift, self-help and mutual aid among egri- 
culturists and other persons with common 
economic needs so as to bring about better 
living, better business and better methods 
of production as will be evident from the 
preamble which may be quoted in extenso: 


“Whereas it is expedient further to faci- 
litate the formation and working of co-opera-~ 
tive societies for the promotion of thrift, self- 
help and mutual aid among agriculturists and 
other persons with common economic needs 
so as to bring about better living, better busi- 
ness and better methods of production and 
for that purpose to consolidate and amend 
the law relating to co-operative societies in 
the Presidency of Bombay; and whereas the 
previous sanction of the Governor-General 
required by sub-section (3) of Section 80-A 
of the Government of India Act has been ob- 
tained for the passing of this Act. It is 
hereby enacted as follows:” 


It is, therefore, evident that the Legislature 
had incorporated Section 64-A with full 
awareness of the nature and character of a 
Co-operative Society formed under the Bom- 
bay Cooperative Societies Act, 1925, and 
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there was a valid purpose and a valid reason 
for exempting the Cooperative Societies from 
the operation of Sections 63 and 64. The 
whole purpose of Sections 68 and 64 was to 
prevent exploitation of agriculturists and hav- 
ing regard to the nature of a Co-operative 
Society formed for a purpose mentioned ear- 
lier, there was little or no likelihood of ex- 
ploitation in a case where a Cooperative 
Society was purchasing or selling land. In 
any view of the matter, Section 64-A is in- 
capable of being read in the manner which 
has found favour with the GRT. On a plain 
reading, it is provided that Sections 63 and 
64 will not apply to transactions effected 
either by a Cooperative Society or in favour 
of a Cooperative Society constituted under 
the Co-operative Societies Act, 1925. It is 
not possible by any process of stretching or 
straining to read the provision so as to apply 
only to the sales effected “under” the Co- 
operative Societies Act. In fact, there are 
no provisions in the Cooperative Societies 
Act for effecting sales of agricultural lands, 
The fact that Section 64-A refers to transac- 
tions by or in favour of a cooperative society 
makes it abundantly clear that the Legislature 
has accorded exemption to a Cooperative 
Society where the Cooperative Society 
happens to be a vendor or vendee in respect 
of agricultural lands. The view taken by the 
Mamlatdar, the Deputy Collector and the 
GRT manifests an error apparent on the re- 
cord, The petition must, therefore, succeed. 
The impugned order at Annexure ‘A’, as con- 
firmed by Annexure B’, as confirmed by 
Annexure ‘C’, is quashed and set aside. It is 
held that the transaction in question does 
not infringe Sections 68 and 64 of the Ten- 
ancy Act and that it is a perfectly legal and 
valid transaction. 


4, Petition is allowed, Rule is made 
absolute to the aforesaid extent. There will 
be no order regarding costs. 

Petition allowed. 
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(A) Constitution of India, Article 226 — 
Delay in filing petition under when to de- 
feat petition — Considerations. 

The rule which says that a Court may 
not inquire into belated or stale claims is not 
a rule of law but a rule of practice based on 
sound and proper exercise of discretion, and 
there is no inviolable rule that whenever there 
is delay the Court must necessarily refuse to 
entertain the petition. Each case must depend 
on its own facts. When the challenge based 
on violation of the equal opportunity clause 
is not directed against a thing of the past, 
but is a vital issue still affecting the peti- 
tioners, it is but desirable that the challenge 
should be examined and adjudged when the 
matter has come before the Court at the in- 
stance of the parties properly aggrieved. 
The principle on which the Court proceeds 
in refusing relief to the petitioner on the 
ground of laches or delay is that the rights 
which have accrued to others by reason of 
the delay in filing the petition should not be 
allowed to be disturbed unless there is reason- 
able explanation for the delay, for, the ac- 
tion of courts cannot harm innocent parties 
if their rights emerge by reason of delay on 
the part of the person moving the Court. The 
claim for enforcement of the fundamental 
right of equal opportunity is itself a funda- 
mental right and in such a case, the Court 
cannot easily allow itself to be persuaded to 
refuse relief solely on the jejune ground of 
laches, delay or the like. 

Held that having regard to the circum- 
stances this was not a fit and proper case in 
which the Court should exercise its discretion 
to throw out the petition on the ground of 
delay and laches. AIR 1974 SC 259, Rel. on. 

(Paras 39, 40) 

(B) Precedents — Binding effect. 

The binding effect of a decision does not 
depend upon whether a particular argument 
was considered therein or not, provided that 
the point with reference to which an argu- 
ment was subsequently advanced was ac- 
tually decided. AIR 1968 SC 151, Rel. on. 

(Para 50) 

(C) Precedents — Rule of stare decisis. 

Even if certain aspects of a question 
were not brought to the notice of the Court, 
it would decline to enter upon re-examination 
of the question since the decision had been 
followed in other cases., The doctrine of 
stare decisis could be fittingly invoked and 
it would not, therefore, be proper to disturb 
the well-settled legal position. ATR 1965 SC 
1628, AIR 1973 SC 974, Rel. on. 

(Para 50) 

(D) Constitution of India, Article 16 — 
Panchayat service under Section 203 Gujarat 
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Panchayats Act including local cadre is State 
service — Refusal to extend benefit of revi- 
sion of conditions of service to such Cadre 
— Effect. (Gujarat Panchayats Act (6 of 
1962), Section 203). 


If there has been unfair discrimination 
between employees similarly situated in res- 
pect of the benefit of pay revision as well 
as the date from which such benefit is ex- 
tended, the aggrieved employees could jus- 
tifiably claim the protection of Articles 14 
and 16. The Panchayat Service constituted 
under the Gujarat Panchayats Act is a State 
Service with the State as the master. Each and 
every officer or servant employed in the 
Panchayat Service is the servant of the State 
and not of the panchayat under which he 
may be serving for the time being. Such a 
single service has been constituted with 
the end in view of bringing about uni- 
form scales of pay and uniform con- 
ditions of service for persons employed in the 
discharge of functions and duties of pan- 
chayats, irrespective of the different sources 
from which such persons were drawn and the 
widely differing scales of pay and conditions 
of service applicable to them before their al- 
location to the Panchayat Service. for ad- 
ministrative purposes, such single service may 
be conveniently divided into classes or cadres 
and posts with differing scales of pay may 
be allocated to each class or cadre. However, 
the division of a single service into several 
classes or cadres does not make the holders 
of the posts in each of such class or cadre 
anytheless members of such single service. 
When, therefore, a general revision of pay 
scales and other conditions of service includ- 
ing retirement benefits is undertaken, it would 
ordinarily militate against the mandate of 
Article 16 to exclude from such revision a 
class or cadre of such service. Though the 
classification of a single service into different 
cadres may be valid for administrative pur- 
poses, it would not provide a valid basis of 
classification, so far as the extension of bene- 
fits of revision of conditions of service in prin- 
ciple is concerned. Any classification based 
on the distinct cadres in a single service will 
be found to be lacking in an intelligible dife- 
rentia having nexus with the said object. 
There was no valid basis for separate 
classification of the ex-municipal staff 
subsequently allocated to the Pan- 
chayat Service. By meting out such 
discriminatory treatment to the ex-municipal 
staff, the State Government had violated even 
the statutory mandate contained in See. 208 
(1) of the Gujarat Panchayats Act. The peti- 
tioners who were ex-Municipal servants were 
entitled to succeed and a suitable directive 
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will have to be given to the State Govern- 
ment to extend to the ex-municipal staf the 
benefit of revision of emoluments as well as 
of other conditions of/service including retire- 
ment benefits, as was done in the case of the 
other employees of the Panchayat Service. 
Appropriate directions will also have to be 
issued to the Slate Government to consider 
the question of providing promotional avenue 
to the ex-municipal staff in the State Service 
and/or other cadres of the Panchayat Ser- 
vice. (1967) 8 Guj LR 838 and 1976 Cri Lj 
1256 (FB) (Guj), Rel. on. (Paras 84, 

65, 70, 72. 74, 75, 81, 83) 
Cases Referred: Chronological Paras 


1976 Cri LJ 1256. = 16°Guj LR 318 (FB) 

44, 47, 48, 50, 51, 57, 65 
AIR 1975 SC 1881 = 1975 Lab IC 881 68 
AIR 1974 SC 1 = 1974 Lab JC 1 81 
AIR 1974 SC 259 = 1974 Lab IC 165 39 
AIR 1974 SC 1631 = 1974 Lab IC 1103 60 
AIR 1978 SC 974 = (1978) 3 SCR 222. 50 


ATR 1973 SC 1088 = 1973 Lab IC 604 61, 
62, 77 

(1978) SPI. Civil Appin. No. 210 of 1978 D/- 
25-7-1978 (Guj) 62 
(1973) L. P. A. No, 95 of 1978, D/- 15-10- 
1973 (Guj) 63 


(1971) Spl. Civil Appin. No. 1005 and 1531 
of 1965 D/- 14-4-1971 (Guj) (FB) 50 
(1968) Civil Appeals Nos. 24 and 25 of 1968 
D/- 20-12-1968 (SC) 47, 48, 49 
AIR 1967 SC 948 = (1967) 1 SCR 652 70 
AIR 1967 SC 1889 = (1968) 1 SCR 746 81 
(1967) 8 Guj LR 833 = ILR (1967) Guj 560 
48, 44, 47, 49, 50, 51, 54, 57, 65 

AIR 1965 SC 1623 = (1965) 2 SCJ 706 50 
AIR 1963 SC 151 = (1963) 2 SCR 774 50 


N. J. Mehta and C. C. Daru, for C. T. 
Daru, for Petitioners; G. N. Desai, Govt. 
Pleader and C. K. Tacwani, Asstt. Govt. 
Pleader for M/s. Ambubhai and Divanji, (for 
No. 1) and C, K. Takwani, Asstt. Govt. Plea- 
der for M/s. Ambubhai and Divanji, (for 
No, 2) for Respondents, 


P. D. DESAI, J.:— The petitioners were 
at one point of time employed in the differ- 
ent Municipalities constituted under the 
Bombay District Municipal Act, 1901 (herein- 
after referred to-as “the Municipal Act”). The 
local areas in which such Municipalities were 
functioning were declared to be grams or 
nagars, as the case may be, under the pro- 
visions of the Gujarat Panchayats Act, 1961 
(hereinafter referred to as ‘the Act’) after its 
enactment and thereupon such Municipalities 
ceased to exist and certain other consequ- 
ences also ensued, One of the consequences 
was that interim gram or nagar panchayats, 
as the case may be, came into existence in 
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such local areas and all officers and servants: 
in the employment of the extinct municipa- 
lities became officers and servants of tbe in- 
terim panchayats so constituted under the 
Act. In due course, the interim panchayats: 
were constituted into gram or nagar pancha- 
yais, as the case may be, and the petitioners 
were allocated to the Panchayat Service con- 
stituted under the Act and they are since 
then working in different gram and nagar 
panchayats as members of such service. 


2. The present petition has been in- 
stituted by the petitioners, with the permis- 
sion of the Court, in a representative capa- 
city for and on behalf’ of themselves. and 
other officers and servants. who were originally 
in the employment cf the extinct municipali- 
ties and were subsequently allocated to ‘the 
Panchayat Service and who are since then 
werking in the newly constituted gram or 
pagar panchayats. as the case may be, in the 
State of Gujarat. 


3. The respondents to the petition 
are the State of Gujarat and the Develop- 
ment Commissioner (the first and second res- 


pondents respectively), Kheda Nagar Pan- 
chayat, -Dakore Nagar Panchayat, 
Dhari Gram Panchayat ard Vaso 


Nagar Panchayat (the third, fourth, fifth and 
sixth respondents respectively). The last men- 
tioned four respcndents have been impleaded 
as parties, with the permission of the Court, 
for and on behalf of themselves. and other 
gram and nagar panchayats which have come 
into existence under the Act on conversion of 
former municipal districts into local areas 
under the Act. 


4. The petitioners have, in sub- 
stance, prayed for an appropriate writ, order 
or direction against the respondents com- 
manding them:— (1) to make orders relating 
to the appointment of the petitioners and per- 
sons whom they representin equivalent posts 
in the Panchayat Service, fixation of their 
seniority and pay scales and allowances in 
the equivalent posts with retrospective efect 
and payment to them of the difference in 
salary and allowances on such account; (2) 
to quash the orders placing the petitioners 
and the persons whom they represent in the 
local cadre of the Panchayat Service; (3) to 
frame rules providing for promotional avenues 
to the petitioners and the persons whom they 
represent in the Panchayat Service as also in 
the State Service; (4) to extend to the peti- 
tioners and the persons whom they represent 
the benefit of pay revision as per the recom- 
mendations of the first Pay Commission 
(Sarela Commission) and the second Pay 
Commission (Desai Commission) retrospec- 
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tively and also to extend to them the bene- 
fit of the interim relief which was granted 
as per the recommendation of the Desai Com- 
mission; and (5) to extend to the petitioners 
and the persons whom they represent the 
benefit of dearness: allowance, house rent al- 
lowance, compensatory local allowance, 
travelling allowance, leave benefits; medical 
allowance, gratuity, pension and other ser- 
vice benefits which are available to other pan- 
chayat servants. 


5: In ordêr to have a proper ap- 
praisal of the questions raised for our deci- 
sion in this case, it would be necessary to re- 
fer to certain factual and legal back-ground. 
Until the Act was enacted, the functions of 
the Local-Self Government were performed 
in the State of Gujarat by several bodies con- 
stituted under different legislative enactments, 
There were District Municipalities and 
Borough Municipalities under the Municipal 
Act and Bombay Municipal Boroughs Act, 


1925 respectively. Then there were gram 
panchayats constituted under the Bombay 
Village Panchayats Act, 1958, There were 


also District Local Boards constituted under 
the Bombay Local Boards Act, 1932 and 
District School Boards constituted under the 
Bombay Primary Education Act, 1947 or the 
Saurashtra Primary Education Act, 1956, as 
the case may be. We have not referred to the 
Municipal Corporations constituted under the 
Bombay Provincial Municipal Corporation 
Act, 1949 because we are not concerned with 
these Corporations in the present petition. 


6. The Act, as- its preamble shows, 
was enacted to consolidate and amend the 
law relating to village panchayats and dis- 
trict local boards in the State of Gujarat with 
a view to reorganise the administration per- 
taining to local Government in furtherance of 
the object of the democratic decentralisation 
of powers in favour of different classes of 
panchayats. It brought into existence under 
Section 11 a new Panchayat Organisation 
consisting of the gram panchayats, nagar pan- 
chayats, taluka panchayats, district pancha- 
yats, gramsabhas, Nyaya Panchayats and 
conciliation panchas and vested in the State 
Government the control over such panchayats 
either directly or through such officer or of- 
ficers as it may by general or special order 
appoint for such purpose. Under Section 8, 
there was to be a gram panchayat, nagar 
panchayat, taluka panchayat and district pan- 
chayat for each gram, nagar, taluka and dis- 
trict respectively constituted under the Act. 
Under Section 7, each of such panchayats 
was to be a body corporate with a perpetual 
succession and common seal. Under Sec. 8, 
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a gram panchayat was made subordinate to 
the taluka and district panchayats and a 
nagar panchayat or taluka panchayat was 
made subordinate to the district panchayat, 
subject, of course, to the overall control of 
the State Government and the competent au- 
thority. Under the same section, it was pro- 
vided that each of such panchayats shall 
exercise such powers, perform such functions 
and duties and shall have such responsibilities 
and authority as are provided by or under 
the Act or any other law for the time being 
in force. These various sections were 
brought into force on June 15, 1962 in all 
the Districts of the State except Kutch and 
Dangs. 


7. To give effect to the provisions of 
the Act, the Bombay Village Panchayats Act, 
1958 was repealed by Section 325 and the 
said section came into force on and with 
effect from March 2, 1963 in all the districts 
except Dangs District and in Dangs District 
on February 15, 1972. Likewise, under Sec- 
tion 326 it was provided that on and with 
effect from such date as the State Govern- 
ment may, by notification in the Official 
Gazette appoint, the Bombay Local Boards 
Act, 1932 shall stand repealed. The said sec- 
tion came into force in all districts except 
Kutch and Dangs on April 1, 1963 and in the 
Kutch district on April 15, 1963 and in Dangs 
District on June 1, 1972. By a notification 
issued under the said section, the State Gov- 
ernment appointed April 1, 1963 as the date 
for the repeal of the Bombay Local Boards 
Act, 1932 for all districts except Dangs and 
Kutch. With regard to the districts of. Kutch 
and Dangs, the appointed dates were 15-4-68 
and 1-6-1972 respectively. Section 807 
provides for the cessation of the muni- 
cipalities functioning in local areas 
which were formerly declared as muni- 
cipal districts or municipal boroughs, as 
the case may be, and were subsequently de- 
clared as grams or nagars under the Act and 
the said section was brought into force on 
and with effect from June 15, 1962 in all the 
districts except Dangs and Kutch. In Kutch 
district, the said section was brought into 
force with effect from February 7, 1963. By 
two different notifications issued on March 4, 
1968, several municipal districts or municipal 
boroughs were declared to be grams or na- 
gars, as. the case may be, by the competent 
authority under the Act and in relation to 
such grams or nagars, as the case may be, 
interim panchayats came into existence. 
Under Section 155 the State Government 
was authorised, by a notification in the Offi- 
cial Gazette, to appoint a date and on and 
with effect from such date, every District 
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School Board constituted under the Bombay 
Primary Education Act, 1947 or the Saurash- 
tra Primary Education Act, 1956, as the case 
may be, was to stand dissolved, The said 
section came into force in all districts except 
Dangs on March 21, 1968 and in Dangs dis- 
trict with effect from July 29, 1971. The State 
Government under the said section, appoint- 
ed April 1, 1968 as the relevant date in res- 
pect of all districts except Kutch and Dangs. 
So far as Kutch district is concerned, the ap- 
pointed date was April 15, 1963. 


8. As a consequence of this group of 
sections coming into force and the issuance 
of various notifications and orders thereunder, 
the functions, powers and duties of. the dis- 
solved bodies were vested in the correspond- 
ing panchayats constituted under the Act and 
the service personnel of the dissolved bodies 
also stood transferred to such panchayats. 
Certain transitory provisions were made in 
that behalf in the first instance in the rele- 
vant sections of the Act, Under section 325 
(2) (x), the secretaries and employees of the 
old village panchayats became the officers 
and servants of the new gram panchayats 
constituted under the Act until other provi- 
sion was made in accordance with the provi- 
sions of the Act. Under Section 326 (k), all 
officers and servants in the employment of 
the dissolved Local Boards were deemed to 
have been transferred to the service of the 
successor panchayat, subject to the provi- 
sions of the Act. Under Section 307 (g), all 
officers and servants in the employ of the 
extinct municipalities became the officers and 
servants of the interim panchayats constituted 
under the Act until other provision was made 
in accordance with the provisions of the Act. 
Under Section 155 (1) (e), the employees of 
the dissolved Schoo] Boards stood transfer- 
red to the taluka panchayats and the district 
panchayat in accordance with the distribu- 
tion made in that behalf and on such terms 
and conditions as may be provided in the 
order made by the State Government. 


9. In addition to the transfer of func- 
tions, powers and duties of the various local 
authorities, provision was made under Sec- 
tions 149, 157 and 158 for transfer of cer- 
tain powers, functions and duties of the 
State Government to the- panchayats constitut- 
ed under the Act by notifications or orders 
to be issued by the State Government. Sec- 
tions 149 and 157 came into force in all dis- 
tricts except Dangs District on March 21, 
1968. By a notification dated March 26, 1963 
issued under S. 149 the State Government 
entrusted some of its functions relating to 
recovery of land revenue, etc. to the nagar 
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and gram panchayats on and with effect from 
April 1, 1968 in all districts except Kutch and 
Dangs and on and with effect from April 15, 
1963 in the Kutch District. So far as transfer 
of functions under Sections 157 and 158 is 
concerned, several orders were issued from 
time to time transferring other powers, func- 
tions and duties of the State Government to 
the district panchayats with a further power 
to delegate those functions to the taluka pan- 
chayats. In respect of such transferred func- 
tions, powers and duties the State Govern- 
ment was required to allot to the concerned 
panchayats such personnel as may be ueces- 
sary to carry out such functions, powers and 
duties and provision, therefore, was made in 
Sections 157 and 158. 


10. It would appear from the fore- 
going discussion that service personnel drawn 
from different sources stood allotted or trans- 
ferred to the different panchayats constituted 
under the Act. In the very nature of things, 
persons with widely differing scales of pay 
and conditions of service came into the fold 
of the Panchayat Organisation and started 
serving the respective panchayats. The legis- 
lature, conscious as it was of the fact that it 
would not be conducive to healthy and effi- 
cient administration of the Panchayat Organi- 
sation to allow such vastly differing scales 
of pay and conditions of service to obtain in 
respect of such officers and servants drawn 
from different sources and with a view to in- 
tegrating such officers and servants into a 
single service, provided for the constitution 
of a distinct Panchayat Service composed of 
persons employed in the discharge of func- 
tions and duties in different panchayats with 
uniform scales of pay and uniform conditions 
of service. With this end in view, Chapter XI 
was enacted for making provisions relating to 
Services. 


11-12. x x x x x 


18. Under sub-section (2) of Sec- 
tion 208, the State Government made an 
order on January 2, 1967 directing that the 
Panchayat Service shall consist of District 
Cadres, Taluka Cadres and Local Cadres and 
it specified the posts which were to belong 
to each of such cadres in a Schedule append- 
ed to the said order. The relevant part of 
the Schedule with which we are concerned 
in the present case is part III which specifies 
the posts belonging to the Local Cadre. Under 
Part III the post of Secretary of.a Nagar Pan- 
chayat and other named posts under the 
nagar or, as the case may be, gram pancha- 
yat, about 19 in number, were designated 
as posts borne on the Local Cadre. Besides, 
the posts belonging tc the inferior Panchayat 
Service under the gram Panchayat or nagar 
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panchayat, as the case may be, and all other 
technical and non-technical posts under the 
gram or nagar panchayat, as the case may be, 
were also directed to be borne on the Local 
Cadre. 

x x x x x x xX 

19. At this stage, it would be per- 
tinent to take note of the dates of allocation 
to the Panchayat Service of the officers and 
servants of the dissolved municipalities as 
well as of the dissolved District Local Boards 
and District School Boards, The orders- in 
this behalf were made by the State Govern- 
ment, so far as the ex-District Local Boards 
and School Boards staff is concerned, on 
February 28, 1966 and, so far as the ex 
municipal staff is concerned, on February 11, 
1969. The question whether in the eye of 
law the order of allocation in each case took 
effect on and with effect from the date on 
which the order was made or it took effect 
retrospectively on and with effect from the 
date on which the services of such staff stood 
transferred to the concerned panchayats 
under the transitory provisions of the Act was 
debated for some time before us. Ultimately, 
however, it was stated on behalf of the peti- 
tioners that for the purposes of this case, they 
were prepared to proceed on the footing that 
they and the persons whom they represent 
stood allocated to the Panchayat Service on 
and with effect fom February 11, 1969, ir- 
respective of what the true position in law 
might be. We are, therefore, not called upon 
to decide the said question in the light of the 
relevant statutory provisions. 

KXXXXKXKX 

23. From the facts set out above, 
it would appear that the benefit of pay revi- 
sion pursuant to the Sarela Commission Re- 
port was extended to all sections of the Pan- 
chayat Service except the staff borne on the 
Local Cadre. The officers and servants who 
held posts created to man the transferred 
functions, the officers and servants belonging 
to the Ex-Local Board Staff and the officers 
and servants belonging to the Ex-School 
Board Staff were all given such benefits, al- 
though the question of their pay revision did 
not fall within the purview of the Sarela 
Commission. Be it noted also at this stage 
that this was done in spite of the fact that the 
State Government had not to bear the addi- 
tional expenditure on account of such pay 
revision in case of all such officers and ser- 
vants and that such burden was to be borne 
in some cases to a large extent by the pan- 
chayats concerned, 

x x x x x x 

26. It would appear from what has 
preceded that the employees of the Ex-Muni- 
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cipalities like the petitioners and the persons 
whom they represent were thus denied the 
benefit of pay revision and other cognate 
benefits even when a general revision of pay 
scales of all Government staff and other sec 
tions of the Panchayat Service took place in 
1978, pursuant to Desai Commission report. 
It is not in dispute that even since the trans- 
fer of this class of servants to the interim 
panchayats constituted under the Act and 
their subsequent allocation to the: Panchayat 
Service, there has not been any general re- 
vision of pay scales of this class of servants 
of the Panchayat Service, All that has happen- 
ed is that about 60 gram or nagar panchayats 
out of about 12000 gram panchayats and 95 
nagar panchayats have voluntarily revised the 
pay scales of their employees in this class 
with the sanction of the State Government 
and brought them in line with the pay scales 
prescribed in the similar cadre in the State 
Service and the staff of such panchayats alone 
got the benefit of pay revision. A large sec- 
tion of the employees in the Local Cadre of 
the other panchayats are still stagnating at 
more or less the same pay scales and are 
governed by the same conditions of service 
which were prevailing before the new Pan- 
chayat Organisation was brought into exist 
ence under the Act. It might be stated that 
similarly, some of the panchayats have revis- 
ed the dearness allowance payable to the 
staff borne on the Local Cadre. However, 
such revision of dearness allowance has been 
effected on the basis of the old pay scales, 
for, the new or revised pay scales have not 


-been made applicable to the Local Cadre in 


such panchayats. 


27. At this stage it would be per- 
tient to note that by the Gujarat Panchayat 
Service (Pension) Rules, 1976 which were 
enacted on January 9, 1976, the pension, 
gratuity and other retirement benefits have 
been extended to such of the panchayat ser- 
vants who belong to the Superior Panchayat 
Service or, as the case may be, the Inferior 
Panchayat Service and also to the district 
the taluka 
cadre (other than those specifically mention- 
ed in Rule 8) on and with effect from April 
1, 1963 in cases of all districts except Kutch 
and Dangs and on and with effect from April 
15, 1968 and from June 1, 1972 in the case 
of Kutch and Dangs districts respectively. 
These benefits are to be regulated inter alia 
in accordance with the Revised Pension 
Rules, 1950 as amended from time to time. 
The contention of the State Government, 
however, is that these Rules do not apply to 
the staff borne on the Local Cadre of the 
Panchayat Service and that, therefore, those 
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benefits cannot be claimed by ex-municipal 
employees such as the petitioners. 


28. One more fact may also be taken 
note of at this very stage anditis that itis an 
undisputed position that so far as the staf 
borne on the Local Cadre is concerned, the 
Government has not exercised its powers in 
relation to the equation of posts of such staff 
and fixation of their pay scales in the equi- 
valent posts in the Panchayat service. In spite 
of the statutory mandate contained in Sec- 
tion 208 and the enactment of the Gujarat 
Panchayats Service (Absorption, Seniority, Pay 
and Allowances) Rules, 1965, the State Gov- 
ernment has failed to make suitable orders 
with regard to the equation of posts, appoint- 
ment of incumbents to such equivalent posts, 
fixation of seniority and pay scales and al- 
lowances of the allocated employees in the 
equivalent posts, so far as the staff borne on 
the Local Cadre is concerned. It is this situa- 
tion resulting into a stalemate on all the 
fronts that prompted some of the petitioners 
to seek redress of their grievances from the 
Government. 


x = x x 


31. Though several points are rais- 
ed and different reliefs are claimed in the 
petition, the petitioners confined their chal- 
lenge only ta the following three grounds at 
the hearing of the petition:— 

(1) The failure of the State Government 
to appoint the petitioners and the persons 
whom they represent to equivalent posts and 
the consequential omission to fix the seniority 
and pay scales and allowances in the cadre 
of the equivalent posts has resulted in an un- 
just discrimination violative of the Mandate 
contained in Article 16 of the Constitution 
and the legislative fiat contained in Sec. 203 
of the Act and the provisions contained in 
the Gujarat Panchayats Service (Absorption, 
Seniority, Pay and Allowances) Rules 1965. 


(2) The decision of the State Govern- 
ment not to extend to the staff borne on the 
Local Cadre the benefit of revision of pay 
scales pursuant to the accepted recommenda- 
tions of the two Pay Commissions as. also of 
revised dearness allowance and such other 
allowances as house rent allowance, compen- 
satory local allowance, leave benefits, etc. and 
retirement benefits such as pension and gra- 


x x 


tuity is discriminatory in as much as such’ 


benefits have been extended as a result of 
general revision of emoluments to all other 
Government servants and also to all other 
cadres of the Panchayat Service; such arbit- 
rary and unjust decision of the State Govern- 
ment is violative of the guarantee contained 
in Article 16 of the Constitution as also the 
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fn fiat contained in Section 203 of the 
ct, 


(3) The failure on the part of the State 
Government to prescribe promotional avenues 
for the staff borne on the Local Cadre has 
resulted in an unjust discrimination between 
the. officers and servants borne on such cadre 
and the Taluka and District Cadres of the 
Panchayat Service; and the same is violative 
of the mandate: contained in Article 16 of the 
Constitution and the mandatory provisions of 
Section 208 of the Act. 

x x x x x x 


38. We are unable to sustain even 
the third preliminary objection based on the 
ground of delay, laches and acquiescence. A 
few of the material dates necessary to deter- 
mine this question may be recapitulated. 
The Sarela Commission made its Report on 
April I1, 1968. The employees: of the ex- 
municipalities. were allocated to the Pancha- 
yat Service on February 11, 1969 and the 
petitioners have confined their claim to pay 
revision, etc. only on and with effect from 
the said date. The State Government extend- 
ed the benefit of pay revision and other ser- 
vice benefits as per the accepted recommen- 
dations of the Sarela Commission to the staff 
allocated to the Panchayat Service as well 
as ta the staff recruited in the Panchayat Ser- 
vice for the purpose of performing the trans- 
ferred functions by its Resolution dated De- 
cember 22, 1969. Similar benefit was given 
to the ex-District Local Board staff transfer- 
red to the District Panchayats by the Resolu- 
tion of the State Government dated October 
5, 1970. To the ex-School Board staff such 
benefit was extended by the Government re- 
solution dated November 9, 1970, The peti- 
tioners were justified in waiting till the be- 
nefits of accepted recommendations of Sarela 
Commission were extended to all the other 
classes of the Panchayat Service and also for 
a reasonable time thereafter in the legitimate 
hope and expectation that similar treatment 
would be meted out to them. Having found 
that the State Government was not inclined 
to take any action on those lines, the Mehma- 
dabad Nagar Panchayat Karmachari Mandal 
amongst whose members were included the 
petitioners or some of them made a repre 
sentation to the Chief Minister of the State 
of Gujarat on November 17, 1972. In the 
course of the said representation, they alsc 
alluded to the fact that the second Pay Com- 
mission was about to be appointed and that 
their demand for revision of pay scales, ete. 
should be referred to such Commission. 
Though the aforesaid representation made by 
the said Mandal was not replied to imme- 
diately, the Desai Commission came to be 
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appointed soon thereafter on November 20, 
1972. The terms of reference of the Desai 
Commission were wide enough to embrace 
all employees in the Panchayat Service. The 
petitioners and the persons whom they re- 
present might, therefore, have legitimately 
presumed that since the second pay Com- 
mission was to go into the question of revi- 
sion of pay scales of all employees in the 
Panchayat Service, they would not be ex- 
cluded from its benefits and that the State 
Government may even be considering their 
demand for extending to them the benefits 
of the accepted recommendations of the Sarela 
Commission. Even then the Mandal did not 
keep quiet and having failed to receive any 
reply to their representation to the Chief 
Minister, it made a fresh representation to 
the Chief Minister and the Minister for Pan- 
chayats on October 8, 1978. It is only by the 
communication dated February 14, 1974 that 
the Mandal was informed by the Develop- 
ment Commissioner that its request for pay 
revision, etc. could not be entertained by the 
State Government for the reasons stated in 
the said communication. The petitioners 
thereupon made a further representation to 
the Governor of Gujarat on July 12, 1974 
requesting that the whole issue may be re- 
examined and the said representation was 
turned down in August, 1974. Thereupon, the 
petitioners filed the present petition on 
December 20, 1974. 


89. In R.S.Deodhar v. State of Maha- 
rashtra, AIR 1974 SC 259 = (1974 Lab IC 
165) the question as to what were the relevant 
considerations in determining whether delay 
or laches could defeat a petition under Arti- 
cle 82 fell for consideration of the Supreme 
Court. It was there pointed out that the re- 
levant considerations which should be borne 
in mind were, (1) that the rule which says 
that a Court may not inquire into belated or 
stale claims is not a rule of law but a rule 
of practice based on sound and proper ex- 
ercise of discretion, and there is no inviolable 
rule that whenever there is delay the Court 
must necessarily refuse to entertain the peti- 
tion and that each case must depend on its 
own facts; (2) that when the challenge based 
on violation of the equal opportunity clause 
is not directed against a thing of the past, but 
is a vital issue still affecting the petitioners, 
it is but desirable that the challenge should 
be examined and adjudged when the matter 
has come before the Court at the instance of 
the parties properly aggrieved; (8) that the 
principle on which the Court proceeds in re- 
fusing relief to the petitioner on the ground 
of laches or delay is that the rights which 
have accrued to others by reason of the delay 
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in filing the petition should not be allowed 
to be disturbed unless there is reasonable ex- 
planation for the delay, for, the action of 
courts cannot harm innocent parties if their 
rights emerge by reason of delay on the 
part of the person moving the Court; and (4) 
that the claim for enforcement of the fun- 
damental right of equal opportunity is itself 
a fundamental right and. that in such a case, 
the Court cannot easily allow itself to be per- 
suaded to refuse relief solely on the jejune 
ground of laches, delay or the like. 


40, If the preliminary objection ad- 
vanced in this case on the ground of delay, 
laches and the like is examined bearing in 
mind the aforesaid principles which are 
equally applicable to a petition under Arti- 
cle 226 and in the context of the facts and 
circumstances of the present case, it would 
appear that there is no substance in the 
same. In the first place, there is really no 
delay or acquiescence. The chronology of 
events set out above shows that the petitioners 
or a section of them have been agitating their 
cause ever since they were brought into the 
main stream of the Panchayat Service and 
that at no stage they could be accused of 
having allowed time to lapse in such a 
manner as to defeat their legitimate claim. It 
cannot be said therefore that their claim is 
belated or stale and, in any event, it would 
not be a legitimate and proper exercise of dis- 
cretion, in the facts and circumstances of the 
present case, to throw out the petitiog on 
the ground of delay and the like. In the 
second place, the challenge of the petitioners 
is not directed against a transitory thing of 
the past. The question of the initial fixation 
and revision of their pay scales is as much 
vital today as it was at the material point of 
time, for, the denial of the revision of pay 
scales in the past will undoubtedly project it- 
self into any future revision of pay scales and, 
quite apart from this, it affects their monthly 
emoluments received by them even today. 
In the third place, this is not a case where 
on account of the delay, if any, rights which 
have accrued to others will be disturbed and 
innocent parties will be harmed, if relief is 
granted to the petitioners. To accept this 
argument urged by the first and second res- 
pondents would be to put a premium on the 
default of the said respondents to give just 
relief to the petitioners in time and to penalize 
the petitioners, even though they are ulti- 
mately found to have been done wrong and 
for the redress of which wrong they have 
been knocking the doors of the concerned res- 
pondents. In the last place, the claim in ths 
present petition is founded on the enforce- 
ment of the fundamental right of equal op- 
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portunity under Article 16 and we cannot 
allow ourselves to be easily persuaded to re- 
fuse relief on the ground of laches, ete. when 
we find, as ultimately we are inclined to do, 
that the claim is well-founded. In our opinion, 
having regard to the circumstances aforesaid, 
this is not a fit and proper case in which we 
should exercise our discretion to throw out 
the petition on the ground of delay and 
laches. 


x x x 


43. We may now proceed to examine 
the merits of the contentions raised by the 
petitioners. Before we do so, however, it 
would be convenient to refer to two decisions 
of this Court which have some bearing on 
the decision of the petition on merits. In 
G. L. Shukla v. State (1967) 8 Guj LR 833, 
the question of the validity of certain provi- 
sions of the Act, namely, Sections 205, 206, 
206A and 209, fell for consideration before 
a Division Bench of this Court. The said Sec- 
tions were challenged as violative of Articles 
810 and 811 (2) as also Article 14 of the 
Constitution of India and as repugnant to 
the Industrial Disputes Act, 1947. The peti- 
tion was brought by certain Class III and IV 
servants employed in the Public Works De- 
partment of the State Government scme of 
the functions of which stood transferred to 
the District Panchayats by an order made 
under Section 157 of the Act. The petitioners 
who apprehended that they would conse- 
quently be allocated to the Panchayat Service 
filed the petition challenging the relevant 
sectious. The Division Bench considered the 
scheme of the Act and the effect of the ope- 
ration of the relevant sections thereof’ con- 
stituting the Panchayat Service and transferr- 
ing and allocating to it the servants drawn 
from different sources and other cognate pro- 
visions and speaking through Bhagwati, J. 
(as he then was) observed as under at 
page 848:—- 


“The only reasonable way of looking at 
the matter seems to be and that conclusion is 
inevitable on the language of these provisions, 
that the panchayat service is a civil service 
of State like the State service and since both 
the services are civil services of the 
State with the State as the master, an 
officer or servant can be allocated from 
the State service to the Panchayat 
service and re-allocated from the Pan- 
chayat service to the State service........ 
The conclusion which emerges from this dis- 
cussion is that the panchayat service is a dis- 
tinct and separate service set up for serving 
the Panchayat Organization of the State and 
it is as much a civil service of the State as the 
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State service. The State can have many ser- 
vices such as State service, police service, en- 
gineermg service, etc, and panchayat service 
is one of them. In the panchayat service, as 
in the State service, the State is the master 
and every officer or servant employed in the 
panchayat service is the servant of the State 
and not of the panchayat under which he 
may be serving for the time being. The pan- 
chayat service is one single service with the 
State as the master” (underlining supplied). 
It would thus appear that the view which was 
taken in the said decision was that the Pan- 
chayat Service constituted under Section 208 
(1) is a Civil Service of the State like the 
State Service and that in the Panchayat Ser- 
vice, as in the State Service, the State is the 
master and every officer or servant employed 
in such service is the servant of the State 
and not of the panchayat under which he 
may be serving for the time being. It may 
be noted that this decision was delivered on 
March 13, 1967. 





44. The correctness of this decision 
was challenged before a Full Bench in Shaniji 
Karsar. v. State, 16 Guj LR 313 = (1976 Cri 
LJ 1256). The matter went before the Full 
Bench by way of Reference made by a Divi- 
sion Bench which was seized of a criminal 
matter in which the sanction to prosecute the 
appellant who was convicted by the lower 
Court was given by the District Development 
Officer and it was challenged on the ground 
that the said officer was not the appointing 
authority of the appellant. The appellant in 
that case was originally appointed as a Talati 
but at the material time, he was working as 
a Talati-com-Mantri of a panchayat and was 
allocated to the Panchayat Service under the 
Act, It is under those circumstances that 
the sanction to prosecute was accorded by 
the District Development Officer and the 
contention was: that since he was not the 
appointing authority, he was also not com- 
petent to remove him from service and he 
could not have granted the sanction to pro- 
secute. The Full Bench examined the scheme 
of the Act in detail and also referred to the 
decision in G. L. Shukla’s case (1967-8 Guj 
LR 888) and observed that the Panchayat 
Service was- a Civil service of the State and 
that employees of the Panchayat Service are 
holders of civil posts under the State; that 
once a person is finally allocated or appoint- 
ed or transferred to the Panchayat Service, 
either by operation of Section 206 or Sec- 
tion 206-A, sub-section (2), the appointing 
authority in his case would be the District 
Development Officer because he is the head 


of that department in cases of all posts not 
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specifically referred to in the Gujarat Pan- 
chayat Service (Appointing Authorities) Rules, 
1967 and that so long as such appointing au- 
thority was not subordinate to the authority 
who originally appointed the person in ser- 
vice, prior to his transfer to Panchayat Ser- 
vice, such authority would be competent to 
remove such a member of the Panchayat Ser- 
vice after his final allocation to such 
service. It is important to note that in the 
course of its decision, the Full Bench in terms 
rejected the contention that the decision in 
G. L. Shukla’s case was not correct or that 
it must be taken to have been overruled by 
any subsequent decision of the Supreme 
Court. The Full Bench approved the deci- 
sion of the Division Bench in G. L. Shukla’s 
case and even independently reached the 
same conclusion. The decision of the Full 
Bench, be it noted, was rendered on May 2, 
1974. 


45. It would thus appear that so 
far as this Court is concerned, it is now finally 
settled that the Panchayat Service is a Civil 
Service of the State and that the State is the 
master of each and every officer or servant 
employed in such service and that such offi- 
cer and servant is not the employee of the 
Panchayat whom he may be serving for the 
time being. Panchayat Service is one single 
service with the State as the master. 

46. This well-settled lega] position 
has a great bearing on the decision of this 
petition, for its effect is to put the panchayat 
servants on an even level with the Govern- 
ment servants by treating them as members 
of a Civil Service of the State with the State 
as their master. Besides, its further effect is 
that each and every officer or servant em- 
ployed in such service is to be treated as -a 
member of a single service which has been 
brought into existence with the end in view 
of integrating into a single service personnel 
allocated or transferred under various sections 
of the Act for the purpose of bringing about 
uniform scales of pay and uniform conditions 
of service and efficient administration of the 
Panchayat Organisation. Any discriminatory 
treatment meted out to the members of such 
service as compared to the members of the 
regular State service or inter se amongst the 
members of such service must, therefore, 
stand the test of Article 16 and unless a re- 
asonable classification having a nexus with 
the object sought to be achieved is made out, 
such discriminatory treatment would be hit 
by the provisions of the equality clause. 

47. Having realized this difficulty in 
his way, the learned Government Pleader 
who appeared on behalf of the first and 
second respondents urged, (1) that it must be 
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held that the decision in G. L. Shukla’s case 
(1967-8 Guj LR 833) stood impliedly over- 
ruled by the unreported decision of the Sup- 
reme Court in Civil Appeals Nos. 24 and 25 
of 1968 (Jalgaon Zilla Parishad v. Duman 
Govind, etc.) decided on December 20, 1968; 
(2) that, in the alternative, the decision in 
G. L. Shukla’s case as affirmed by the deci- 
sion in Shamji Karsan’s case (1976 Cri LJ 
1256) (FB) (Guj) required reconsideration; (8) 
that in any case, the class of panchayat ser- 
vants falling in the category of Local Cadre 
was not governed by the ratio of the decision 
in G. L. Shukla’s case as approved in Shamji 
Karsan’s Case. We are unable to accede to 
any of the aforesaid three contentions. 


48. So far as the decision of the Sup- 
reme Court in Jalgaon Zilla Parishad’s case 
C. A. Nos, 24 and 25 of 1968 D/- 20-12-1968 
(SC) is concerned, the attention of the Full 
Bench which decided Shamji Karsan’s case 
16 Guj LR 318 = (1976 Cri LJ 1256) (FB) 
(Guj) was specifically drawn to the said deci- 
sion. In para. 25 (of Guj LR) = (para. 24 of 


Cri LJ) of its decision, the Full Bench 
considered the scope and effect of 
the said decision and observed that 


the’ special features of the Gujarat Act 
do not appear to have been present 
in the enactment before the Supreme Court 
and that the constitution of a separate Pan- 
chayat Service, which is the peculiar feature 
of this Act, does not appear to have been 
present in the case before the Supreme Court 
and that the decision of the Supreme Court 
was given in the light of the special provi- 
sions of the Act with which it was concerned 
and that the said decision can have no bear- 
ing on the interpretation of the provisions of 
the Gujarat Act, 

49, It would thus appear that it was 
the considered opinion of the Full Bench that 
the decision in Jalgaon Zilla Parishad’s case 
C. A. Nos. 24 and 25 of 1968 D/- 20-12-1968 
(SC) in no way affected the validity of the 
decision in G. L. Shukla’s case ((1967) 8 Guj | 
LR 888). It is not open to us to take a diffe- 
rent view of the matter and, in any case, we 
see no reason to take a different view. The 
fundamental distinction between the Act be- 
fore the Supreme Court and the Act before 
us is that whereas the said Act authorised 
the State Government to constitute services 
for each Zilla Parishad, the Act before us 
provides for the constitution of a single Pan- 
chayat Service with a common master and 
with the liability of serving different pancha- 
yats upon transfer. The decision upon which 
reliance has been placed on behalf of the 
on respondent’s cannot, therefore, help 

em, 
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50. We do not think that the deci- 
sion in G. L. Shukla’s case (1967-8 Guj LR 
883), as affirmed in Shamji Karsan’s case, 
(1976 Cri LJ 1256) (FB) (Guj) requires recon- 
sideration. The learned Government Pleader 
invited our attention to the historical back- 
ground as also to several provisions of the 
Act to reinforce his submission that those 
two decisions failed to notice certain fea- 
tures which had a great bearing on the ques- 
tion under examination and urged that, there- 
fore, a larger Bench should be constituted to 
reconsider the whole issue. We are unable 
to persuade ourselves to accept such a course. 
In the first place, we have already indicated 
earlier that we are in entire agreement with 
the view expressed in G. L. Shukla’s case as 
well as in Shamji Karsan’s case. In the next 
place, it is well-settled that the binding effect 
of a decision does not depend upon whether 
a particular argument was considered therein 
or not, provided that the point with refe- 
rence to which an argument was subsequently 
advanced was actually decided. (See Soma- 
wanti v. State of Punjab AIR 1968 SC 151). 
Besides, merely because in the course of the 
judgment reference was not made to all the 
sections to which the learned Government 
Pleader referred, it cannot be easily presum- 
ed that the Court had over-looked those pro- 
visions. The decisions in both the said cases 
reveal that the Court has carefully examined 
the scheme of the Act in all its relevant per- 
spectives and having given an anxious con- 
sideration to the points involved the con- 
clusion was arrived at, In the last place, the 
decision in G. L. Shukla’s case was rendered 
as far back as on March 18, 1967. It has been 
followed in many other decisions rendered 
by this Court ever since and rights of several 
persons have been adjudicated upon in the 
light of the pronouncement made in the said 
decision. The State Government as well as 
the different panchayats have acquiesced in 
the view which this Court expressed in the 
said decision. The said decision has even 
been affirmed by a Full Bench on May 2, 
1974. Under such circumstances, it would 
not be proper to allow the State Government 
to urge at this point of time that a 


still larger Bench should be constitut- 
ed to reconsider the whole . question. 
Tt is . well settled that even if certain 


aspects of a question were not brought to the 
notice of the Court, it would decline to enter 
upon re-examination of the question since the 
decision had been followed in other cases. 
(See Md, Ayub Khan v. Commissioner of 
Police, Madras, AIR 1965 SC 1628 and T. 
G. Mudaliar v. State of Tamil Nadu, AIR 1978 
SC 974). In Special Civil Applications Nos. 
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1005 and 1581 of 1965 decided on April 14, 
1971 by a Full Bench of this Court, Bhag- 
wati, C. J. (as he then was) speaking for the 
Court pointed out that though there was con- 
siderable force in the argument urged on be- 
half of the petitioners in that case and that 
if the point were arising for decision before 
the Court for the first time, it would have 
been most certainly inclined to accept the 
same, still, since a previous decision of the 
Bombay High Court rendered about fifteen 
years earlier had taken a contrary view and 
the point was taken as having been settled 
and numerous awards were made following 
the said decision, the doctrine of stare decisis, 
could be fittingly invoked and that it would! 
not, therefore, be proper to disturb the well- 
settled legal position. It is on this ground 
alone that the Full Bench rejected the con- 
tention of the petitioners in that case to re- 
view the matter. It appears to us that this 
is a consideration which must weigh heavily 
with us as well and we see no reason, there- 
fore, to refer the question sought to be rea- 
gitated by the learned Government pleader 
to a larger Bench. 


51. It is difficult to comprehend as 
to how the ratio of the decision in G. L. 
Shukla’s case, (1967-8 Guj LR 838) as affirm- 
ed in Shamji Karsan’s case (1976 Cri LJ 1256 
(FB) (Guj)) will not apply to employees borne 
on the Local Cadre. It is true that the deci- 
sion in G, L. Shukla’s case was rendered in 
a matter where the petitioners were originally 
Government servants and they were render- 
ing duties in relation to functions which were 
transferred to the District Panchayats and 
the occasion for examining the question with 
regard to the nature and constitution of the 
Panchayat Service arose in the context of the 
challenge based on Articles 310 and 311. The 
Division Bench, however, has examined the 
question from all the angles and having con- 
sidered the various provisions of the Act, it 
reached the conclusion that the Panchayat 
Service is as much a Civil Service of the 
State as the State Service and that every 
officer or servant employed in the Panchayat 
Service is the servant of the State and not 
of the Panchayat under which he may be serv- 
ing for the time being and that the State 
Service is one single service with the State 
as the master. It would thus appear that in 
G. L. Shukla’s case no distinction was made 
on the basis of the source from which ser- 
vants were drawn into the Panchayat Service 
on the cadres into which they were allocated 
and its ratio, cannot be confined merely to a 
section of the servants and officers allocated 
to the Panchayat Service. Merely because the 
Panchayat Service consists of three cadres, 
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it cannot be said that the ratio of the deci- 
sion in G. L. Shukla’s case would not apply to 
one cadre or the other. In fact, the very 
circumstance that the Local Cadre is a cadre 
of the Panchayat Service leads to the conclu- 
sion that the ratio in G. L. Shukla’s case 
would apply even to the servants and officers 
borne on such cadre, for, they are as much 
the members of the Panchayat Service as 
other servants and officers borne on any other 
cadre. It may be that some of the provisions 
such as inter-district transfer may not apply 
to the staff borne on the Local Cadre in 
view of the provisions contained in Sec. 208 
(2A) (d) and that, therefore, one of the con- 
siderations which weighed with this Court 
in G. L. Shukla’s case in coming to the con- 
clusion that the Panchayat Service was a 
Civil Service of the State with the State as 
its master may not be applicable. Still, how- 
ever, merely because one of the factors was 
not relevant, the decision which was arrived 
at after examination of the whole scheme of 
the Act cannot be held to be inapplicable to 
such cadre. In our opinion, the decision in 
G. L. Shukla’s case cannot, therefore, be dis- 
tinguished in the manner in which the learn- 
ed Government Pleader -has attempted to do. 

52. This must take us to the con- 
sideration of the grounds urged on behalf of 
the petitioners at the hearing of the petition 
and we proceed to deal with them seriatim. 
Re, Ground No, 1 

58. It is an undisputed position that 
though the petitioners have been allocated to 
the Panchayat Service by an order made as 
far back as February 11, 1969, the State 
Government has not determined the posts in 
the Panchayat Service equivalent or corres- 
ponding to the posts held by them immediate- 
ly before their allocation. Consequently, the 
question of prescription of pay scales for 
such equivalent posts also could not have 
arisen for the consideration of the Govern- 
ment nor couldthe question of appointing the 
petitioners to the equivalent posts carrying 
prescribed pay scales and fixing them at an 
appropriate stage in such pay scales could 
have arisen for consideration. Likewise, the 
question of fixation of seniority also could 
not have engaged the attention of the State 
Government. It is pertinent to note in this 
connection that as earlier pointed out, it is 
the legislative mandate contained in sub-sec- 
tion (1) of Section 203 that the Panchayat 
Service was constituted as a distinct service 
from the State Service for the purpose of 
bringing about uniform scales of pay and uni- 
form conditions of service for persons employ- 
ed in the discharge of functions and duties 
of panchayats. Under sub-section (2) of the 
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said. section, it is for the State Government to 
determine by order, from time. to time, the 
classes, cadres and posts of which the Pan- 
chayat Service shall consist as also the ini- 
tial strength of officers and servants in each 
such class and cadre. Under sub-section (3) 
of the said section, the State Government 
has been authorised to make rules regulating, 
inter alia, conditions of service of persons ap- 
pointed to the Panchayat Service. It is thus 
the mandatory duty of the State Government 
to take all such steps as are necessary for the 
absorption, seniority, pay and allowances of 
the allocated Government servants in order 
to fulfil the legislative mandate of bringing 
about uniform scales of pay and uniform con- 
ditions of service for persons drawn from 
different sources who, in the very nature of 
things, would have widely different scales of 
pay and conditions of service. 


53A. The State Government being 
conscious of this statutory duty promulgated 
the Gujarat Panchayats Service (Absorption, 
Seniority, Pay and Allowances) Rules, 1965 
on November 11, 1965 (hereinafter referred 
to as ‘the Absorption Rules’). The said Ab- 
sorption Rules apply to all allocated em- 
ployees, except those who, immediately be- 
fore the date on which they became the em- 
ployees of a panchayat under the provisions 
of the Act, were serving under an existing 
local authority or the State Government on 
contract, part-time or daily rated basis or had 
been re-employed on superannuation or were 
paid from out of contingency grants. (See 
Rule 1 (2). Under Rule 3, every allocated 
employee holding a corresponding post im- `’ 
mediately before the date of his allocation to 
the Panchayat Service under the provisions 
of Section 206 (1) is required to be appointed 
to the equivalent post, that is to say, a post 
in the Panchayat Service which the State 
Government may by order determine to be 
generally corresponding to a post held by an 
allocated employee immedietely before the 
date of his allocation, having regard tc the 
pay scale, the minimum educational and other 
qualifications prescribed for the equivalent 
post and the corresponding post and the 


nature and magnitude of duties and 
responsibilities attached to such posts. 
(see Rule 2 (e)). Under Rule 5, the entire 


period of continuous service rendered by an 
allocated employee before the appointed day 
under the existing local authority is to be 
taken into account in calculating the total 
period of his service in the Panchayat Ser- 
vice. Rule 7 provides for the fixation of seni- 
ority inter se of allocated employees in the 
cadres of the equivalent post to which they 
are appointed under Rule 8 and the principle 
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applicable is the one of the length of con- 
tinuous service, whether officiating or per- 
manent, rendered before the date of alloca- 
tion in the cadres of the corresponding post. 
There are certain further provisions with re- 
gard to the fixation of seniority which may 
not be noticed in detail at this stage. Rule 8 
provides for the pay scale applicable to al- 
located employees and it confers powers on 
the State Government to prescribe pay scales 
of the equivalent posts in the Panchayat Ser- 
vice. Rule 9 provides for fixation of pay of 
an allocated employee in the pay-scale pre- 
scribed for the equivalent post to which he is 
appointed Rule 12 speaks of allowances 
payable to allocated employees and it au- 
thorises the State Government to frame 
rules as respects payment of allowances to 
such employees, 


538. The aforesaid provisions of the 
Absorption Rules make it clear that the State 
Government has in fact, taken a step towards 
fulfilment of its duty of integrating into the 
Panchayat Service employees drawn from 
different sources by prescribing the necessary 
rules. However, so far as the petitioners are 
concerned, though the Absorption Rules are 
in terms applicable to them because they are 
also allocated employees, no step has been 
taken under the said Rules and they have 
been denied the benefit of complete integra- 
tion inte the Panchayat Service with all its 
incidental benefits, although with regard to 
the persons borne in the other two cadres, the 
Absorption Rules have been indisputedly im- 
plemented. The consequence is that the peti- 
tioners are still governed by the same condi- 
tions of service including pay scales which 
were applicable to them prior to their alloca- 
tion to the Panchayat Service, with the fur- 
ther result that different employees absorbed 
in the Panchayat Service from different muni- 
cipalities are governed by different pay scales, 
etc., although they are serving in the same 
cadre and performing more or less the same 
functions and duties in different panchayats. 

54. The only ground given for not 
taking steps under the Absorption Rules in 
relation to the petitioners is to be found in 
the first affidavit filed by the second respon- 
dent and the ground is that since the peti- 
tioners became servants in the Local Cadre, 
they could not be absorbed in the Panchayat 
Service as it was done in the case of the ex- 
District Local Board and ex-School Board 
servants. This ground is obviously miscon- 
ceived and proceeds upon a total disregard of 
the mandate contained in sub-section (1) of 
Section 208 as well as in the provisions con- 
tained in the Absorption Rules as also upon 
ignorance of the true ratio of the decision in 
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G. L. Shukla’s case (1967-8 Guj LR 888). 
Notwithstanding the fact that the petitioners 
were allocated to the Local Cadre of the Pan- 
chayat Service, they were still in the Pancha- 
yat Service in the same manner as the officers 
and servants borne on the other two cadres 
and in relation to them also the State Gov- 
ernment was bound to take necessary action 
under the Absorption Rules. In not doing so, 
the State Government has not only arbitrarily 
discriminated against the petitioners and de- 
nied to them the benefit of full integration 
into the Panchayat Service and thereby violat- 
ed the mandate contained in Article 16 but 
it has also failed to perform its statutory duty 
cast upon it both under Section 208 (1) and 
the statutory rules made thereunder. 


55. The petitioners are, therefore, 
entitled to succeed, so far as this ground is 
concerned and appropriate directions will 
have to be given to the State Government as 
regards the equivalence of posts, fixation of 
pay scales of such posts, fixation of each peti- 
tioner and the persons whom they represent 
at an appropriate stage in such pay scales and 
other incidental matters. While implementing 
these directions due regard will have to be 
given by the State Government to the fact 
that while taking action under the Absorption 
Rules in relation to officers and servants borne 
on the other two cadres, the State Govern- 
ment has admittedly given effect to its orders 
from the date of allocation of such servants 
to the Panchayat Service and accordingly, in 
the case of the petitioners also similar effect 
will have to be given. 


Re. Ground No. 2: 


56. In the course of the foregoing 
discussion, we have pointed out that the ex- 
municipal staff allocated to the Panchayat 
Service is by and large still stagnating at the 
same scales of pay and is governed by the 
same conditions of service as were applicable 
to it prior to its transfer and allocation to 
Panchayat Service. In the case of Govern- 
ment servants and other officers and servants 
of the panchayat service, however, there have 
been two general pay revisions and also sub- 
stantial improvements in other conditions of 
service including retirement benefits. Under 
this head of challenge, the petitioners com- 
plain about such discriminatory treatment 
meted out to them. 

57. In the first place, ‘the petitioners 
contend that having regard to the decisions 
of this Court in G. L. Shukla’s case (1967-8 
Guj LR 838) and Shamfi Karsan’s case (1976 
Cri LT 1256) (FB) (Guj) the Panchayat Service 
is a Civil Service of the State like the State 
Service and that every officer or servant em- 
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ployed in such service including the peti- 
tioners was as much the servant of the State 
as any other servant employed in any other 
State Services and that in denying to the 
petitioners the benefit of the general pay 
revisions and other benefits as per the accept- 
ed recommendations of the Sarela Commis- 
sion and Desai Commission, the State Gov- 
ernment has arbitrarily discriminated be- 
tween the petitioners. and other State service 
employees thereby violating the provisions of 
Article 16. In the next place, the petitioners 
contend that the decision of the State Gov- 
ernment to extend the benefit of pay revisions 
pursuant to the accepted recommendations 
of the Sarela Commission and the Desai Com- 
mission and to make available other service 
benefits to all officers and servants in the 
Panchayat Service other than the ex-munici- 
pal staff is also discriminatory and violative 
of Article 16 inasmuch as the members of 
the same service have been treated differently 
without any rational basis in the matter of 
extension of such benefits. In the last place, 
the petitioners contend that by meting out 
such discriminatory treatment to the ex-muni- 
cipal staff, the State Government has also 
violated the statutory mandate contained in 
Section 208 (1) whereunder it was the duty 
of the State Government not ouly te con- 
stitute a Panchayat service but also to bring 
about uniform scales of pay and uniform, con 
ditions of service for persons employed in the 
discharge of functions and duties: of pancha- 
yats, irrespective of the sources from which 


they were drawn and varying conditions of. 


service governing them prior to their alloca- 
tion to the Panchayat Service, It is largely on 
the basis of the aforesaid contentions that the 
petitioners have sought to support the chal- 
lenge formulated under this head. 


58. The defence of the first and 
second respondents, as set out in their various 
affidavits, has already been set out earlier. 
To recapitulate briefly, the defence in sub- 
stance is that there is no violation either of 
the constitutional or statutory provisions in 
denying to the ex-municipal staff the benefit 
of the pay revisions and other service bene- 
fits. According to the said respondents, such 
staff cannot claim such benefits because the 
employees in other State Services or other 
officers and servants of the Panchayat Service 
got such benefits, for, such staff stood in’ a 
class by itself, In support of this contention, 
it was urged that; (1) the State Government 
has not to bear the expenses in relation to the 
payment of salaries, etc. to the ex-municipal 
staff and having regard to the unsatisfactory 
financial condition of the different gram and 
nagar panchayats rtimbering about 12000 and 
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95 respectively, the benefit of pay revision, 
etc. could not be extended to such staff; and 
(2) such staff js borne on a distinct cadre, 
which is not comparable to the other cadres 
of the Panchayat Service, inasmuch as the 
staffing pattern and the sphere of work of 
such employees was limited as compared to 
the employees in the other two cadres and the 
source from which such employees were 
drawn was different and they had distinct 
rules governing their conditions of service 
under their previous employers. As regards 
the challenge based on the ground of the 
violation of the mandate contained in Sec- 
tion 293 is concerned, the stand of the said 
respondents was that the gram and nagar 
panchayats under whom the ex-municipal 
staff was serving were independent statutory 
bodies constituted under the Act and it was 
within the scope of their power and authority 
to lay down the conditions of service regard- 
ing pay, allowances, gratuity, ete, having 
regard to their financial resources and other 
relevant factors; the pay scales of such em- 
ployees cannot be revised without the con- 
currence of the local bodies under whom they 
are serving and it was not possible to lay 
down any conditions of service in exercise of 
the powers conferred upon the State Govern- 
ment under section 208 and other sections of 
the Act in respect of such employees. This, 
briefly stated, is the substance of the defence 
of the first and second respondents. 


59. For the purposes of deciding this 
petition, we do aot wish to enter upon con- 
sideration of the question whether there has 
been any discrimination in the matter of ex- 
tension of the benefits of pay revisions, etc. 
as between the ex-municipal staff allocated to 
the Panchayat Service on the one hand and 
the officers and servants employed in the 
other State Services on the other. We also do 
not wish to express any opinion on the ques- 
tion whether, when the State Government 
undertakes general pay revision of officers 
and servants belonging to the State Services, 
it could leave out of consideration one single 
service or section thereof and, if so, whether 
there existed any rational ground in the 
present case in excluding the ex-municipal 
staff from extension of such benefit, We will, 
therefore, desist from examining the first 
ground of challenge formulated under this 
head on behalf of the petitioners and confine 
our attention to only the second and third 
grounds of challenge urged under this head. 


60. The scope and ambit of Article 
16 is too well-known. Article 16 is only an 
instance or incident of the guarantee of 
equality enshrined in Article 14. It gives effect 
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to the doctrine of equality in the sphere of 
public employment. The concept of equal 
opportunity to be found in Article 16 per- 
meates the whole spectrum of an individual’s 
employment from appointment through pro- 
motion and termination to the payment of 
gratuity and pension and gives expression to 
the ideal of equality of opportunity which is 
one of the great socio-economic objectives 
set out in the Preamble of the Constitution. 
The constitutional cade of equality and equal 
opportunity, however, does. not mean that all 
employees must be treated alike, irrespective 
of differences and disparities which exist 
amongst them. The doctrine of reasonable 
classification has, therefore, been adopted and 
it permits the authority to classify the em- 
ployees, provided the classification is reason- 
able, that is to say, it is founded on an in- 
telligible differentia which distinguishes cer- 
tain persons or things that are grouped to- 
gether from others and such differentia has 
a rational relation to the object sought to be 
achieved. The guideline for the purpose of 
deciding whether there has been a reasoable 
classification or not is that there should be 
no discrimination between one person or 
thing and another, if as regards the subject- 
matter of the legislation or the administrative 
action, as the case may be, their position is 
substantially the same. (See Mohammad 
Shujat v. Union of India, AIR 1974 SC 1631 
= 1974 Lab IC 1108). 


61. The mandate of Article 16 per- 
meates even the sphere of grant of benefit of 
pay revision if it is shown that the benefit 
of such revision has not been extended to a 
person or class of persons similarly situate 
with those to whom such benefit has been 
extended, In Purshottam Lal v, Union of 
India, AIR 1973 SC 1088 = (1973 Lab IG 
604), it was held that the Central Govern- 
ment was bound to implement the recommen- 
dations of the Second Pay Commission and 
that if the Government did not implement the 
report regarding some employees only, there 
would be a breach of Articles 14 and 16 of 
the Constitution. In that case, the Second 
Pay Commission, which was appointed by the 
Central Government to inquire into the 
emoluments and conditions of service of the 
Central Government employees, made its re- 
commendations and the Central Government 
gave effect to such recommendations with 
retrospective effect from July 1, 1959. The 
petitioners in that case were employed in the 
Forest Research Institute and Colleges, Dehra 
Dun as Research Assistants. It was their 
case that they were covered by the recom- 
mendations of the Pay Commission and that 
though their pay scales were revised accord- 
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ingly, effect was given to such revision only 
from June 21, 1962. According to the peti- 
tioners, the revised pay scales of similar posts 
in other similar sister institutes under the 
same Ministry having been revised with 
effect from July 1, 1959, they were entitled 
to similar benefit. The contention of the 
Central Government was that it was for the 
Government to accept the recommendations 
of the Pay Commission and while doing so 
to determine which categories of employees 
should be taken to have been included in the 
terms of reference. The Supreme Court did 
not accept the contention of the Central Gov- 
ernment and held that the Government hav- 
ing made reference in respect of all Govern- 
ment employees and having accepted such re- 
commendations, it was bound to implement 
the recommendations in respect of all Gov- 
ernment employees. If the Government did 
not implement the report regarding some em- 
ployees only, there would be breach of Arti- 
cles 14 and 16, and that is what had happen- 
ed in that case. The Supreme Court accord- 
ingly gave a direction to the Central Govern- 
ment to give effect to the revised pay scales 
of the petitioners from July 1, 1959 and to 
make payment to the petitioners accordingly. 


62. In Special Civil Application No, 
210 of 1973 (Guj) decided by f. B. Mebta, J. 
on July 25, 1978, the petitioners, about 1400 
in number, who were employees of the Oil 
and Natural Gas Commission, holding posts 
equivalent to former Class II category, were 
not given the benefit of pay revision, although 
pay scales of all employees in Classes I to H 
were rationalised by an order made on Sep- 
tember 1, 1970. The ground for not revising 
the say seales of the petitioners was that 
under a settlement arrived at on January 20, 
1968 under the provisions of the Industrial 
Disputes Act, 1947, the pay scales of Classes 
IU and IV employees were revised with effect 
from April 1, 1967 and that the petitioners 
were amongst the persons wha had benefited 
by such pay revision. According to the Oil 
and Natural Gas Commission, the said settle- 
ment continued to remain in force for a 
period of three years commencing from Janu- 
ary 20, 1968 and, therefore, the pay scales 
of the petitioners could not be revised, al- 
though by virtue of the said settlement they 
were required to be treated as officers equi- 
valent to former Class II category. The peti- 
tioners contended that the Oil and Natural 
Gas Commission had unfairly discriminated 
against them thereby violating the constitu- 
tional guarantee under Articles 14 and 16. 
J. B. Mehta, J. observed that the petitioners 
were treated by the Oil and Natural Gas 
Commission as holding posts equivalent to 
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Class II posts and they were, therefore, en- 
titled to the same benetits as officers in Class 
II, Besides, upon such equivalence they ceas- 
ed to get the protection of the Industrial Law. 
Under the circumstances, when the Oil and 
Natural Gas Commission rationalized the pay 
scales of all Class I and Class: II employees, 
the petitioners ought not to have been deni- 
ed the benefit of pay revision on the ground 
that they were covered by the Settlement. An 
argument advanced on behalf of the Oil and 
Natural Gas Commission to the effect that 
there could be no discrimination in such 
matters as revision of pay scales was negaliv- 
ed by relying upon the decision in Purshotam 
Lal’s case (AIR 1973 SC 1088 (supra)). On 
merits it was observed that there was, in fact, 
an unjust discrimination because as a result 
of rationalized pay scales which were intro- 
duced for all Class I and II employees, even 
a fresh employee in Class If would start in 
the rationalised scale getting a yearly in- 
crement of Rs. 25/-, whereas: the petitioners 
will continue to draw a lower increment, The 
ultimate conclusion of the Court was record- 
ed in the following words:— 


“Therefore, a refusal to revise the pay 

scales of these employees even after a period 
of 5 years, when during the period all ewm- 
ployees of the Commission have their pay 
scales revised, on such a flimsy ground that 
they are falling under the terms of the settle- 
ment, which even has already expired, could 
not justify this discriminatory treatment as 
existing differentials either way so far as: these 
affected employees are concerned has been 
seriously disturbed. If the Commission had 
not revised the grades of all the employees 
or of the Class II employees it was not bound 
to entertain the claim*of these employees. 
But once it has realised the justice of the 
claim of all the other Class IL employees to 
have a revised pay scale which is a rationa- 
lised scale it could hardly deny equivalent 
treatment to these officers of Class II merely 
because their scale No. XVII was fixed by 
the earlier settlement of 1968.” 
A writ of mandamus was, therefore, issued 
directing the Commission to remedy the gross 
injustice done to the petitioners by that un- 
fair discrimination by properly revising their 
pay scales and giving them the benefit of 
rationalised scales within a period of four 
months. 


63. A Letters Patent Appeal carried 
against the aforesaid judgment, being Letters 
Patent Appeal No. 25 of 1978, was dismissed 
on October 15, 1978 by a Division Bench 
of this Court. “An appeal was carried to the 
Supreme Court against the said decision, be- 
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ing Civil Appeal No. 1655 of 1973. The said 
appeal was heard along with four other ap- 


peals and the Supreme Court upheld the writ 


of mandamus granted by this Court (See 
Sukhdev Singh v. Bhagatram, AIR 1975 SC 
1831 (para 199) = (1975 Lab IC 881), 

64. Jt would thus appear that there 
is ample authority for the proposition that! 
if there has been unfair discrimination be~; 
tween employees similarly situate in respect 
of the benefit of pay revision as well as the 
date from which such benefit is extended, the 
aggrieved employees could justifiably claim 
the protection of Articles 14 and 16. It is 
in the light of this well-settled legal position 
that we must examine the claim of the peti- 
tioners based on the constitutional guarantee 
of equality in the matter of employment. 

65. Under the Scheme of the Act 
examined earlier in the light of the pronoun- 
cements in G. L. Shukla’s case (1967-8 Guj 
LR 883) and in Shamji Karsan’s case (1976 
Cri LJ 1256) (FB) (Guj), itis abundantly clear 
that the Panchayat Service constituted under 
the Act is a State Service with the State 
as the master and each and every officer or 
servant employed in the Panchayat Service is 
the servant of the State and not of the pan- 
chayat under which he may be serving for 
the time being. Such a single service has 
been constituted with the end in view of 
bringing about uniform scales of pay and uni- 
form conditions of service for persons employ- 
ed in the discharge of functions and duties 
of panchayats, irrespective of the different 
sources from which such persons were drawn 
and the widely differing scales of pay and 
conditions of service applicable to them be- 
fore their allocation to the Panchayat Ser- 
vice. For administrative purposes, such 
single service may be conveniently divided 
into classes or cadres and posts with differing: 
scales of pay may be allocated to each class 
or cadre. However, the division of a single 
service into several classes or cadres does not 
make the holders of the posts in each of such 
class or cadre anytheless members of such 
single service. ` When, therefore, a general 
revision of pay scales and other conditions of 
service Including retirement benefits is under- 
taken, it would ordinarily militate against the 
mandate of Article 16 to exclude from such 
revision a class or cadre of such service. 

65-A. The benefit of the recommen- 
dation of the Sarela Pay Commission, which 
was not called upon to go into the question of 
revision of pay scales and conditions of ser- 
vice of the employees in panchayats, was, 
from time to time, extended to all employees 
in the Panchayat Service except ex-municipal 
staff and such extension was made effective 
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uniformly from the same date, namely, lst 
June 1967. In other words, though initially 
the panchayat employees were not covered 
by the recommendations of the Sarela Com- 
mission, all the sections thereof except the 
ex-munricipal staff were subsequently given 
their advantage by extending to such staff 
the benefit thereof. 


66. As far as the Desai Commission 
is concerned, on a proper construction of its 
terms of' reference, all empioyees in the Pan- 
chayat Service were covered by it. The re- 
levant term of reference stated that the Com- 
mission was constituted “to examine the gene- 
ral conditions of service applicable to Gov- 
ernment employees...... including 
employees in the Panchayat Service.” The 
wide terms of reference were thus clear and 
specific and there is no manner of doubt 
that it was intended that the Commission 
should examine the conditions of service of 
ali panchayat employees including ex-muni- 
cipal staff and that the benefit of its recom- 
mendations would be available to all such 
employees. Still, however, under sorae mis- 
apprehension, the Desai Commission exclud- 
ed from the scope of its examination the em- 
ployees belonging to the Local Cadre. The 
ground given by it was that the Panchayat 
employees referred in the terms of reference 
covered only those employees who were 
serving under the existing three tier system 
and that, therefore, the employees of Nagar 
Panchayats stood excluded. With respect, we 
are unable to see how even adopting the basis- 
of three tier system, the Nagar Panchayat 
employees (Ex-municipal staff) could have 
been excluded from its consideration by the 
Desai Commission, for, at the lowest tier of 
the system stand not only the gram pancha- 
yats but also the nagar panchayats. The no- 
menclature of these two panchayats: is diffe- 
rent primarily because the local area over 
which the two kinds of panchayats have their 
respective jurisdiction stands named as nagar 
or gram, as the case may be, according to the 
population of such local area (see Section 9). 
But for this distinction in the nomenclature 
there is no other vital difference in the sphere 
of activities of both these categories of pan- 
chayats, for, so for as the performance of 
functions and duties is concerned, both the 
said categories of panchayats are by and 
large governed by the same provisions (see 
Section 88 read with Schedule I of the Act). 
_It would thus appear that taking a broad 
view of the matter, the nagar panchayat em- 
ployees were covered by the terms of refer- 
ence of the Desai Commission and that they 
should have fallen within the purview of its 
examination. Be that as it may, even if the 
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Desai Commission excluded such employees 
from the scope of its inquiry, there was no 
reason for the State Government not to ex- 
tend to such employees the benefits of the 
recommendations of the Desai Commission, 
having regard to its pronounced decision ac- 
cording to which “employees in the Pancha- 
yat Service” (irrespective of any distinction 
based on cadres or classes- or the source of 
recruitment) were intended to be benefited 
by the revision of conditions of: service, It 
could have set right the omission by acting 
ex-post facto and done justice to the ex- 
municipal staf. It would thus appear that 
even after having initially taken a decision in 
the matter the State Government has failed 
to give the benefit of pay revision to the ex- 
municipal staff in so far as: it relates to the 
recommendations of the Desai Commission. 


67. The matter does not rest merely 
at that. The interim relief. granted by the 
Desai Commission was also denied to the ex- 
municipal stiff. The retirement benefits 


are 
also not available to such staff. Bar- 
ring the staff in a few panchayats, 
numbering about sixty, which have 


voluntarily implemented the recommendations 
with the sanction of the State Government, 
the staff in the remaining panchayats is still 
denied the benefit made available to all other 
members of the staff of the Panchayat Service. 


68. From the foregoing discussion, 
it would appear that the ex-municipal staff 
has been denied the benefit of revision of 
pay scales and other conditions of service 
including retriement benefits on two occasions 
although those benefits were extended to 
all the other servants and officers of the Pan- 
chayat Service. Such discrimination between 
the employees of the" same single service 
having a common master would ordinarily 
militate against the mandate of Article 16 un- 
less it is shown that there jis a reasonable 
classification founded on intelligible differen- 
tia having nexus with the object sought to be 
achieved by the general revision of the con- 
ditions of service, which distinguishes the 
staff which has been denied such benefits 
from the rest of the staff to which such bene- 
fits have been extended. The question is 
whether this test has been satisfied in the 
present case. 


69. The first distinguishing feature 
between the ex-municipal staff and the rest 
of the staff in the Panchayat Service, accord- 
ing te the first and second respondents, is that 
the State Government has not to bear the 
expenses in relation to payment of salaries, 
etc. to the ex-municipal staff. According to 
the said respondents, therefore, the ex-munici. 
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pal staff stands in a class by itself and in re- 
lation to such staff, no revision of conditions 
of service could have been validly undertaken 
by the State Government. We are unable to 
agree, As earlier pointed out, under Sec. 204, 
subject to the rules which may be made by 
the State Government in that behalf, it is 
the statutory obligation of the concerned 
panchayats to bear the expenditure towards 
the pay -and allowances and other benefits 
of all officers and servants serving for the 
time being under them. No rules have 
been framed under Section 204 by the 


State Government and, therefore, in re- 
lation to all officers and servants the 
statutory obligation in respect of such 


expenditure is on the concerned panchayats. 
It is true that by certain administrative orders 
the State Government has undertaken liabi- 
lity of fully reimbursing the panchayats in 
respect of the expenditure incurred in that 
behalf by the concerned panchayats on the 
staff transferred and recruited on posts sanc- 
tioned for functions transferred to the pan- 
chayats by the State Government as also on 
the ex-School Board staff. However, so far as 
ex-Local Board and ex-municipal staff are 
concerned, the State Government, by such 
administrative arrangement, gives grant only 
to the extent of 50% on the expenditure in- 
curred by the panchayats on the payment of 
dearness allowance to such staff. No further 
grant is made to cover the payment of sala- 
ries and other emoluments to such staff. It 
wouid thus appear that the ex-Local Board 
staff and the ex-municipal staff are exactly 
similarly situate from the point of view of 
financial burden and that as between the 
said two categories of staff, no valid classi- 
fication could be made on the basis of finan- 
cial liability. The ex-Local Board staff has 
been admittedly given the benefit of both the 
‘pay revisions and it has also been given on 
both the occasions the benefit of revision of 
other conditions of service. The retirement 
benefits have also been retrospectively made 
available to such staff. If these benefits were 
given to such staff, which from the financial 
burden point of view is similarly situate as 
the ex-municipal staff, there was no valid 
reason to deny the extension of such bene- 
fits to the ex-municipal staff. 


79. The second distinguishing\ feature 
upon which reliance has been placed on be- 
half of the first and second respondents is 
that the ex-municipal staff is allocated to a 
distinct cadre, namely, the Local Cadre and 
that the staff borne on the Local Cadre bore 
no comparison to the staff borne on the other 
cadres of the Panchayat Service, having re- 
gard to the staffing pattern and the sphere of 


R. K. Soni v. State (P. D: Desai J.) 


[Prs. 69-70] 


work of such employees and the source from 
which such employees were drawn and the 
distinct rules governing the conditions of ser- 
vice of each of them under the previous em- 
ployers. In our opinion, tbough the classi- 
fication of a single service into different cadres 
may be valid for administrative purpose, it 
would not provide a valid basis of classifica- 
tion, so far as the extension of benefits of re- 
vision of conditions of service in principle is 
concerned. The factors upon which the con- 
cerned respondents rely may have some bear- 
ing on the: nature and extent of the revision 
of conditions of service but they cannot be 
pressed into service for the purpose of deny- 
ing altogether such benefits. The object of 
revision of pay scales and allowances is pri- 
marily to meet the erosion in the real wages 
of employees on account of price rise and 
to rationalize the pay structure so that very 
wide disparities in emoluments between per- 
sons whose duties and qualifications are 
easily comparable do not generate discontent, 
and impair standard of efficiency in admin- 
istration. If this. object is borne in mind, any 
classification based on the distinct cadres in 
a single service will be found to be lacking 
in an intelligible differentia having nexus 
with the said object. The problem cannot be 
viewed divorced from the constitutional and 
legislative opinion trends in that regard. Arti- 
cle 89 of the Directive Principles of State 
Policy states that the State shall direct its 
policy towards securing equal pay for equal 
work for both men and women. In Hindustan 
Antibiotics Ltd. v. The Workmen, (1967) 1 
SCR 652 = (AIR 1967 SC 948) the meaning 
of this directive was expanded and it was 
found that it did not restrict its applicability 
only to equality between men and women. 
Article 48 of the Directive Principles of State 
Policy enjoins on the State to endeavour to 
to secure, by suitable legislation or economic 
organisation or in any other way, to all 
workers, agricultural, industrial or other- 
wise, work, a living wage, conditions of work 
ensuring a decent standard of life and full en- 
joyment of leisure and social and cultural op- 
portunities. The mandate contained in this 
directive applies to the State as well. These 
constitutional directives will certainly be dis- 
obeyed if the State attempts to make a dis- 
tinction between the members of the same ser- 
vice on the ground that they are employed in 
different classes or cadres of the State Ser- 
vice. These Articles do not countenance the 
invidious distinction which is now sought to 
be made on the basis of the division of the 
service into distinct cadres. The legislative 
mandate as contained in Section 208 which 
has been often adverted to earlier is also clear 
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and specific, viz., to bring about uniform 
© scales of pay and uniform conditions of ser- 


vice for persons employed in the discharge of ` 


functions and duties of panchayats. It would 
thus appear that if the job contents are the 
same and the nature of work is comparable, 
then even equal pay can be asked for. We are, 
in the present case, however, not concerned 
with the quantum of revision but with the 
questicn whether or not a revision was called 
for and it appears to us that it would be 
wholly illegitimate and invidious to deny the 
benefit of pay revision and revision of other 
conditions of service to a section of em- 
ployees of a common service merely on the 
ground that such section was comprised in 
one of the three distinct cadres of such ser- 
vice. 


71, The third distinguishing feature 
which, according to the first and: second tes- 
pondents, distinguishes the ex-municipal staff 
from the rest of the staff is that the gram and 
nagar panchayats in which most of the ex- 
municipal staff. was employed were autono- 
mous bodies constituted under the Act and 
they had the power-and authority to lay down 
their conditions of service regarding pay, 
gratuity, etc,, having regard to the financial 
resources and the nature of services render- 
ed by the employees. This ` submission, in 
our opinion, is thoroughly misconceived and 
no distinction whatsoever could be made be- 
tween the ex-municipal staff and the rest of 
the staff in the Panchayat Service on this 
ground. It is true that the gram and nagar 
panchayats are autonomous bodies but so 
are the taluka and district panchayats. The 
Government has fixed the conditions of* ser- 
vice and revised the pay scales and extended 
the other service benefits to the employees 
in the district and taluka panchayats, although 
they are autonomous bodies and it is difficult 
to appreciate as to how on the said ground 
such benefits could have been denied to the 
staff borne on the Local Cadre and employed 
in the gram and nagar panchayats. Besides, the 
very postulate that it is: for such bodies to de- 
termine the conditions of service of the em- 
- ployees is misconceived. The various sec- 
tions of the Act, namely, Sections 102, 122, 
142, 208 and 206 provide in unmistakable 
terms that it is for the State Government to 
prescribe the conditions of service of the em- 
ployees in the Panchayat Service. To plead, 
in the face of such statutory provisions, that 
it is within the scope of the power and au- 
_ thority of the panchayats to prescribe the con- 
ditions of service regarding. pay, gratuity, etc. 
of its employees not only tantamounts to 
ignoring the mandate of the Legislature but 
also to abnegation of a statutory duty cast 
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upon the State Government by the Legisla- 
ture. It may be that in prescribing the con- 
ditions of service the State Government may 
have to take into account several factors such 
as the financial resources of the Panchayats 
and the differences in the staffing pattern and 
the sphere of work of the employees in the 
different cadres of the panchayat service, 
However, that is a far cry for saying that it 
is such panchayats and not the State Govern- 
ment which should prescribe the conditions 
of service. 


72. These were the only three dis- 
tinguishing features which were pressed into 
service for the purpose of denying to the ex- 
municipal staff the benefit of the general pay 
revision and the revision of other conditions 
of service. In our opinion, there is no valid 
basis for classification of the ex-municipal 
staff on the basis of the factors pressed into 
service on behalf of the concerned respon- 
dents and that, in any event, such classifica- 
tion is not founded on an intelligible diffe- 
rentia having a rational nexus with the object 
sought te be achieved by the general pay 
revision and revision in the conditions of ser- 
vice of the panchayat servants. 


73. One more aspect of disérimina< 
tion which is still more invidious requires to 
be taken note of, although it was not speci- 
fically pleaded on behalf of the petitioners, 
for, it can be made out on the facts already 
on the record, As earlier stated, a few of 
the gram or nagar panchayats employing the 
ex-municipal staff have revised the pay scales 
and other conditions of service of such staff 
with the approval of the Government. In 
other words, there has been a discrimination 
in the matter of improvement of emoluments 
and conditions of service as between the 
members of the ex-municipal staff itself de- 
pending upon the accident of service as to 
under which panchayat certain members of 
such staff are serving. Thus, even as between 
the employees in the Local Cadre of the 
panchayat Service, the State Government, 
which is the sole master with the powers to 
prescribe conditions of service, has allowed 
an invidious discrimination being made in the 
matter of revision of emoluments and condi- 
tions of service by permitting a few of the 
panchayats in which such staff was employ- 
ed to undertake the revision and by not pre- 
vailing upon the rest of the panchayats where 
such staff was employed to fall in line. There 
could possibly be no defence to such arbitrary 
discrimination being made by the State Gov- 
ernment and its action is wholly indefensible. 

74. In the course of the earlier dis-- 
cussion, we have already covered the point 
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that by meting out such discriminatory treat- 
ment to the ex-municipal staff, the State Gov- 
ernment has violated even the statutory man- 
date contained in Section 203 (1). Nothing 
more needs to be said in that behalf and on 
that point also the petitioners are entitled to 
succeed, 

75. As a result of the foregoing dis- 
cussion, we come to the conclusion that the 
petitioners are entitled to succeed on the 
second ground of challenge and that a suit- 
able directive will have to be given to the 
State Government to extend to the ex-muni- 
cipal staff the benefit of revision of emolu- 
ments as well as of other conditions of ser- 
vice including retirement benefits, as was 
done in the case of the other employees of 
the Panchayat Service. 

76. Two other points urged in this 
context on behalf of the first and second 
respondents may, however, be dealt with at 
this stage. Jt was contended, in the first’ 
place, that even if the delay in preferring this 
writ petition is not held sufficient to deny to 
the petitioners the relief which they seek, 
such delay ‘should be taken into account in 
determining the extent of relief to which the 
petitioners are entitled and that on that score, 
the petitioners should be denied the benefit 
of any retrospective revision of emoluments 
and other benefits. In the next place, it was 
urged that the directive, if any, issued by 
this Court should be clear and specific and 
the question of exact quantum of pay revi- 
sion should be left to the discretion of the 
State Government. 


77, We find ourselves unable to 
agree with the first submission. We have 
held, in the earlier part of this judgment, that 
this is not a case in which the petitioners 
could be found guilty of delay or laches and 
that the petition cannot be thrown out on that 
ground. - The same reasoning applies even 
in the matter of granting to the petitioners 
the relief with retrospective effect of the 
benefits of revision of emoluments and other 
conditions of service which the State Govern- 
ment will have to undertake in pursuance of 
our directive. In fact, once it is found that 
the petitioners were entitled to such benefits 
as much as the other employees of the Pan- 
chayat Service were, it would be incompetent 
to this Court to restrict the relief so as to 
make it operative prospectively only, having 
regard to the ratio of the decision of the Sup- 
reme Court in Purusottam Laľs case (AIR 
1973 SC 1088) (supra). One thing may, how- 
ever, be clarified in this behalf. The peti- 
tioners would be entitled to such benefits 
only with effect from the date that they stood 
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allocated to the Panchayat Service because 
even though their services stood transferred 
to the interim panchayats under Section 807 
(g), they could not be said to have been in- 
tegrated into the Panchayat Service until the 
date of their allocation. The petitioners have 
conceded that in the facts and circumstances 
of the case, they must be taken to have been 
allocated to the Panchayat Service on and 
with effect from February 11, 1969. There- 
fore, the retrospective effect will have to be 
given only from the said date. The recom- 
mendations of the Sarela Commission have 
been implemented in the case of other em- 
ployees of the Panchayat Service and officers 
and servants in the other State Services on 
and with effect from June 1, 1967, It was 
so done in the case of the other panchayat 
employees because their dates of allocation 
were prior to the said date. In the case of 
the petitioners, however, the effect of the 
first pay revision will have to be given only 
with effect from February 11, 1969. As found 
earlier, the State Government has yet to 
make orders regarding the equivalence of 
posts, fixation of pay scales for such posts, 
fixation of the municipal employees at an ap- 
propriate stage in such pay scales, etc. Ap- 
propriate directions in that behalf will be 
issued by us as indicated in the foregoing 
paragraphs of this judgment. Jt would be 
open to the State Government, while under- 
taking such task, in compliance with our 
directions, to initially fix the pay scales of 
the equivalent posts, bearing in mind the 
recommendations of the Sarela Commission 
and tọ give to the ex-municipal staff the be- 
nefit of such recommendations at the stage of 
the initial fixation of the pay scales of the 
equivalent posts itself. 


78. So far as the second submission 
is concerned, it is true that the question of 
exact quantum of pay revision, ete. must be 
left to the discretion of the State Govern- 
ment and that this Court cannot perform 
such function. We do not, therefore, pro- 
pose to issue any direction to the State Gov- 
ernment to revise the pay scales of the ex- 
municipal staff at a particular rate and place 
them in a designated scale. This function 
the State Government will have to perform, 
bearing in mind the principles and guidelines 
on the basis of which the two pay -Commis- 
siéns made recommendations for the revision 
of pay scales, etc. and extended other bene- 
fits to the concerned employees. Inasmuch as 
the ex-municipal staff is similarly situate as 
regards the said benefits, in the matter of 
extension of such benefits no other principles 


or guidelines could possibly be applied. 
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Re. Ground No, 3. 

79. We have earlier pointed out that 
in sub-section (4) of- Section 208 it has been 
inter alia provided that Rules made under 
sub-section (8) shall in particular contain a 
provision entitling servants of such cadres: in 
the Panchayat Service to promotion to such 
cadres in the State Service as may be pre- 
scribed. Accordingly, the Guajarat Panchayats 
Service (Promotion to Cadres in State Ser- 
vice) Rules, 1974 have been enacted on 
September 16, 1974. It is not in dispute that 
no promotional avenue to the State Service 
has been provided for the ex-municipal sta 
under the said Rules. Such promotional 
avenue does not appear to have been provid- 
ed in the said Rules: even to the officers and 
servants on some of the other cadres in the 
Panchayat Service. It is: also not in dispute 
that no promotional avenue has been provid- 
ed to the ex-municipal staff. under any rules 
or administrative orders even to the posts 
borne on the other two cadres of the Pan- 
chayat Service, namely, the taluka cadre and 
ths district cadre. It ig true that sub-sec- 
tion (4) of Section 208 does not in terms 
provide that the Rules shall contain a pro- 
vision entitling servants of the Local Cadre 
to promotion to the two other cadres in the 
panchayat Service. However, there is nothing 
to prevent the State Government from mak- 
ing provision for such promotion in the Rules 
framed by it in exercise of its general rule- 
making power relating to conditions of ser- 
vice. 


80. It would thus appear that the 
only promotional avenue available to the ex- 
municipal staff is in its own cadre. Such 
promotional avenue is, in the very nature of 
things, limited and that has occasioned the 
present grievance. 

81. The contention of the State Gov- 
ernment, as set out in its: affidavits-in-reply, 
is that the ex-municipal staff, which was 
absorbed in the Local Cadre, is not entitled 
to claim the benefit of promotion to other 
cadres in the Panchayat Service or to the 
State Service because the municipalities which 
came to be converted into gram or nagar pan- 
chayats, as the case may be, had their own 
staffing pattern and distinct rules governing 
the conditions of service of their employees 
and that since such staff was serving inde- 
pendent and separate bodies constituted 
under the Act, it would not be for the State 
Government to make rules.providing for their 
promotions. Now, these grounds on the basis 
of which the State Government has. refrained 
from providing promotional avenue to the 
ex-municipal staff are thoroughly miscon- 
ceived and irrelevant and, in fact, they fly in 
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the face of the legislative mandate contained 
in Section 208 and they are also in contra- 
vention of the guarantee of equality contain- 
ed in Article 16. In the first place, once the 


ex-municipal staff is absorbed in the Pan- 
chayat Service and integrated into a single 
service, no discrimination could be made 


thereafter, so far as the chances of promotion 
of the members of such staff are concerned, 
on the basis: of the source from which they 
were drawn. The persons drawn from dif- 
ferent sources: lost their birth-marks. on their 
fusion into a common service and they cannot 
thereafter be treated differently by reference 
to the consideration that they were recruited 
from different sources. Their genetic ble- 
mishes. disappear once they were integrated 
into a common class and they cannot be re-' 
vived so as to make equals. unequals once 
again. (See Roshanlal v. Union of India, AIR 
1967 SC 1889 as explained in State of Jammu 
and Kashmir v. Triloki Nath Khosa, AIR 1974 
SC 1 = (1974 Lab IC 1). Therefore, the 
fact that the ex-municipal staff was drawn 
from the municipalities and that each muni- 
cipality had its own staffing pattern and dis- 
tinct rules governing the conditions of ser- 
vice of. its employees is not a ground on 
which a valid distinction could be made as 
between the ex-municipal staff and the 
staff drawn from other sources. In fact, the 
mandate of Section 203 is clear and specific, 
viz, that uniform conditions of service were 
to be brought about with regard to the staff 
in the Panchayat Service and, therefore, the 
State Government cannot refuse even to con- 
sider the question of providing promotional 
avenue to the ex-municipal staff on such 
grounds, In the next place, the fact that the 
ex-municipal staff serves institutions which 
are independent bodies constituted under the 
Act is again a matter of no consequence, for, 
the conditions of service are to be prescribed 
under the Act not by such institutions but by 
the State Government, In our opinion, there- 
fore, on the two grounds mentioned in the 
affidavit-in-reply the State Government was 
not justified in not considering the question 
of providing promotional avenue to the ex- 
municipal staff either to any of the posts in 
the State Service or to the posts. borne on the 
other two cadres in the Panchayat Service. 
Under the circumstances, appropriate direc. 
tions will have to be issued to the State Gov- 
ernment to consider the question of' provid- 
ing promotional avenue to the ex-municipal 
staff in the State Service and/or other cadres 
of the Panchayat Service. 


82. The foregoing discussion would 
reveal that the petitioners..are entitled to 
succeed on ali the three points urged by them 
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t the hearing of the petition and that the 
tition will, therefore, have to be allowed. 


83. We accordingly allow the ‘peti- 
ion and direct that a writ of mandamus shall 
ssue directing the State Government: 

(1) To make suitable orders under the 
sujarat Panchayats Service (Absorption, Seni- 
ity, Pay and Allowances) Rules, 1965 as re-, 
ards the equivalence of posts, fixation of pay 
cales for such posts, fixation of the peti- 
ioners and the persons whom they represent 
tt an appropriate stage in such pay scales and 
ther incidental matters covered by the said 
Rules and to give effect to such orders fom 
he date of allocation of the petitioners and 
the persons whom they represent to the Pan- 
shayat Service, that is to say, from February 
L1, 1969. ` 

(2) To initially fix the pay scales and 
allowances and other conditions of service, 
including the grant of house-rent allowance. 
sompensatory local allowance, leave benefits, 
medical benefits, retirement benefits, etc. of 
the petitioners and the persons whom they 
represent in the equivalent posts in the Pan- 
chayat Service in accordance with the provi- 
sions of the Gujarat Panchayat Service (Ab- 
sorption, Seniority, Pay and Allowances) 
Rules, 1965 and simultaneously give to them 
the benefit of such of the accepted recom- 
mendations of the First Pay Commission 
(Sarela Commission) in the said matters as 
were ‘extended to the other officers and ser- 
vants of the Panchayat Service; alternatively, 
having initially fixed the pay scales, allow- 
ances and other conditions of service in the 
equivalent posts in accordance with the said 
rules, to revise subsequently such pay scales 
and other conditions of service as per the ac- 
cepted recommendations of the First Pay 
Commission (Sarela Commission) in the said 
Matters with effect from February 11, 1969. 


(3) To further revise the pay scales and 
allowances and other conditions of service, 
including the grant of house-rent allowance, 
compensatory local allowance, leave benefits, 
medical benefits, retirement benefits etc. of 
the petitioners and the persons whom they 
represent as per the accepted recommenda- 
tions of the Second Pay Commission (Desai 
Commission) in the said matters and to give 
effect to such revision on and with effect from 
January 1, 1978. 

(4) To extend to the petitioners and the 
persons whom they represent the benefit of 
interim relief in the same manner in which 
such benefit was extended to the other offi- 
cers and servants of the Panchayat Service. 

(5) To pay to the petitioners and the 
persons whom they represent the. amount 
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‘payable to them as a consequence of thej 


rationalisation or revision of pay scales andi 
allowances and other conditions of service in 
pursuance of the directions contained in 
clauses (1) to (4) hereinabove, 

(6) To consider the question of making 
suitable provision in the Gujarat Panchayats 
Service (Promotion to Cadres in State Ser- 
vice) Rules, 1974 or by framing appropriate 
Rules for promotion of the ex-municipal staff 
of the Panchayat Service to appropriate 
cadres in the State Service and also to con- 
sider the question of providing to such staff, 
by framing appropriate rules, promotional 
avenues to the other two cadres in the Pan- 
chayat Service, namely, the taluka cadre and 
the district cadre. 

The State Government will implement these 
directions as expeditiously as possible and, 
in any case, not later than October 31, 1977. 


84, Rule made absolute in the terms 
aforesaid. The first respondent will pay the 
costs of this petition to the petitioners. 

l Petition allowed. 
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S. H. SHETH AND C. V. RANE, W. 

Malangbhai Gabubhai, Petitioner 
Dhankorben and others, Opponents. 

Civil Revn, Appin. No. 1036 of 1973, 
D/- 28-8-1976. 

Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), Sec- 
tion 5 (11) (c) — Suit for eviction of tenant 
— Consent decree —— Subsequent suit by 
mother of tenant and his wife — Tenant is 
not a necessary party. (1972) 18 Guj LR.5386, 
Overruled. : 

In a suit for eviction a consent decree 
was passed granting 5 years’ time to vacate 
the premises. After expiry of the’ period 
since the tenant did not vacate, execution was 
sought. Subsequently the tenant’s mother and 
his wife filed suits for declaration that they 
have been the tenants in respect of the suit 
premises in their own right. They sought to 
implead the tenant also as a necessary patty. 

Held, that the tenant was not a neces- 
sary party to the suit. (Para 6) 

Where the rights of a person have been 
finally adjudicated upon in an earlier litiga- 
tion, his presence in a subsequent litigation 
in respect of the same property against the 
same owner by some one else is not at all 
necessary because, in his absence, relief to 
such persons against the owner of the property 


CU/CU/A844/77/MV]. 


Vv. 
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can be effectively given. 
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(Para 5) 
Even in light of the language used in 
Section 5(11) (c) of the Act, it is difficult to 
uphold the view that a valid and binding 
decree can be passed against the estate of the 
deceased tenant only when all the heirs of the 
_ deceased tenant are on record. That section 
does not introduce any exception to the gene- 
ral rule that a decree passed against a person 
binds him though it may not bind others, 
(1972) 18 Guj LR 586, Overruled. 
(Para 4A) 
Cases Referred: Chronological Paras 
AIR 1975 SC 738 = (1975) 2 SCR 982 4A 
(1972) 18 Guj LR 586 = 1973 Ren a 
61 4 


AIR 1966 SC 792 = (1966) 1 SCR 987 4A 
AIR 1963 SC 786 = 1963 Supp 1 SCR 
676 5 
S. B. Majmudar, for Petitioner, M. G. 
Shah, (for Nos. 1 and 2) and K. C. Shah, (for 
No. 8) for Opponents. ; 
S. H. SHETH, J.:— This litigation re 
presents the grossest abuse of the protection 
given by the Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act, 1947 (Bombay 
Act No. LVII of 1947) (hereinafter referred 
to as “the Bombay Rent Act”) to the tenants. 
The facts of the case briefly stated ‘are as 
under. 


2. Landlord Malangbhai filed Re- 
gular Civil Suit No. 877 of 1958 against tenant 
Thakorebhaj in the Court of the Civil Judge 
(Junior Division) at Baroda for recovery, of 
possession of the suit premises on the ground 
that he requires them reasonably and bona 
fide for their personal occupation. That suit 
was filed on 10th April 1958. On 22nd June 
1959, consent decree was passed under which 
tenant Thakorebhai was given five years’ 
time to vacate the suit premises. That 
period ended on 22nd. June 1964. Execution 
application was filed by the landlord to ex- 
ecute the consent decree for possession be- 
cause on the expiry of five years’ period, 
tenant Thakorebhai did not vacate the suit 
premises and hand over possession thereof 
to landlord Malangbhai. The resistance by 
tenant Thakorebhai to the execution proceed. 
ings took that matter to the District Court 
and also to the High Court. He ultimately 
failed in those proceedings and the decree was 
ordered to be executed. Thereafter tenant 
Thakorebhai himself filed against landlord 
Malangbhai Regular Civil Suit No. 855 of 
1964 for a declaration that consent decree 
passed against him in Regular Civil Suit No. 
877 of 1958 was a nullity because it was 
obtained by landlord Malangbhai by fraud. 
The trial Court dismissed that suit. Tenant 
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‘binding on him. That suit was 
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Thakorebhai preferred an appeal against that 
decree to the District Court. It was dismis- 
sed. Thereafter Pravinchandra, son of 
Thakorebhai, filed against landlord Malang- 
bhai a civil suit for a declaration that 
he has been the tenant of the suit 
premises and that the consent decree 
passed against Thakorebhai was not 
also dis- 
missed, Thereafter Dhankorben, mother of 
tenant Thakorbhai, and Chandrakantaben 
Thakorebhai’s wife, filed the present suit for 
a declaration that consent decree passed 
against Thakorebhai does not bind them and 
that they are the tenants in respect of the 
suit permises. That suit—Regular Civil Suit 
No, 529 of 1967—was filed on 18th April 
1967. On 9th December 1971, the learned trial 
Judge dismissed the suit on merits. Dhankor- 
ben and Chandrakantaben filed appeal to the 
District Court against that decree. In that 
appeal, an application was made by Dhankor- 
ben and Chandrakantaben praying for leave 
to amend the plaint by joining original tenant 
Thakorebhai as a party. The learned appel- 
late Judge allowed that application, .ordered 
tenant Thakorebhai to be joined as a party 
set aside the decree passed by the learned 
trial Judge and remanded the suit to the trial 
Court for a fresh trial. He also issued interim 
injunction restraining during the pendency 
of the proceedings before the trial Court 
after remand, landlord Malangbhai from pro- 
ceeding further with the execution applica- 
tion and recovering possession of the suit 
premises. 


8. It is that order of remand which 
is challenged by landlord Malangbhai in this 
revision application. ; 

4, Mr, S. B. Majmudar who appears 
for the landlord has contended before us 
that the learned appellate Judge was in error 
in holding that Thakorebhai—the original ten. 
ant—was a necessary party to the present suit. 
It appears that the learned appellate Judge 
has relied upon the decision of this Court in 
Sudhakar Kashiram v. Nagindas Atmaram, 
(1972) 13 Guj LR 586. The facts in that case 
were that Kashiram was the original tenant 
He died leaving two sons and widow 
Saraswati. After his death, Saraswati 
went on paying, the rent of the suit 
premises which the landlord accepted. In 
1959 the landlord filed the suit for possession 
against Saraswati for evicting her on the 
ground of non-payment of arrears of rent, 
Decree for eviction was passed against Sara- 
swati, To that suit, two minor sons of Kashi- 
ram were not joined as parties. The decree 
for eviction which was passed against Sara- 
swati was reversed in appeal but was restored 
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in the revision application by the High 
Court. Thereafter two minor sons of Kashi- 
ram filed a suit alleging that they were not 
parties to the previous suit in which decree 
was passed against Saraswati, their mother, 
and that it was not binding on them. They 
also conterided that after the death of Kashi- 
ram, since they had been residing with him 
during his lifetime, they had become tenants 
in their own rights. They further contended 
that the landlord had obtained against Sara- 
swati decree for possession fraudulently and 
illegally. Under those circumstances, the 
two sons of Kashiram prayed for a declara- 
tion that they were the tenants of.the suit 
premises and prayed for a further declaration 
that the decree passed against Saraswati was 
not binding on them and prayed for an in- 
junction restraining the landlord from execut- 
ing that decree. It was contended before Mr. 
Justice Dave who decided. that case that no 
declaration in favour of two sons of Kashiram 
could be made in absence of their mother 
Saraswati even though Saraswati’s rights had 
already been adjudicated upon in the earlier 
suit. Mr. Justice Dave upheld that contention 
and observed as follows: 


“.,....As stated in Section 5 (11) (6) 
any member of the tenant’s family residing 
with him at the time of his death may be de- 
clared in default of agreement by a coutt, 
to be a tenant. For ought we know, if a ques- 
tion arose before the court asto who should 
have been appointed as a tenant in 1948 at 
the time of the death of the tenant, the court 
may as well prefer Saraswati who was the 
only major member of the family being the 
mother and guardian of the minor sons. Sara- 
swati therefore would be a necessary party 
to this proceeding. However, in the absence 
of any order by the competent court declar- 
ing as to who was the tenant as defined in 
Section 5 (11) (c) of the Act, on the death 
of Kashiram, the decree obtained, by the land- 
lord against Saraswati, treating her as a ten- 
ant could not remain in operation. Such a de- 
cree could not be binding on the present 
plaintiffs. However, as Bai Saraswati was 
not a party to the present proceeding, no de- 
claration could be given by the court in her 
absence and therefore. the question whether 
the decree obtained against Saraswati would 
be binding on the present plaintiffs or not, 
could not be decided without impleading her 
as a party to the suit. In the interest of jus- 
tice, therefore, it would be just and fair to 
set aside the decree of the trial Court as well 
as the decree of the bench of the Small 
Cause Court at Ahmedabad and send back 
the papers to the trial Court with a direction 
to proceed further according to law in the 
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light of the observations made above after 
giving an opportunity to the plaintiffs to im- 
plead Bai Saraswati as a party in the suit.” 

We are, with respect, unable to appre- 
ciate the principle laid down by the learned 
Judge. In that case, rights of Saraswati had 
already been decided upon and it is dificult 
for us to understand why in absence of Sara- 
swati no declaration could have been granted 
in favour of two sons of Kashiram. What- 
ever rights Saraswati had had already been 
adjudicated upon. The decree passed against 
her was binding upon her. Merely because 
the two sons of Kashiram were not parties 
to it, it could not cease tq be binding upon 
Saraswati. Law does not permit an heir of 
a tenant to fight a second innings in suit of 
an identical nature if his rights have been 
decided upon, 


4A. “For ought we know” is no 
reason which can support the conclusion 
which the learned Judge has recorded. It is 
difficult for us to appreciate how a suit filed 
by some heirs of a tenant against the land- 
lord is not maintainable in absence of some 
other heirs when the rights of the latter men- 
tioned group of heirs have already been de- 
cided upon in an earlier litigation. In fact, 


in the earlier suit filed by the landlord against 


some of the heirs, the latter represented the 
estate of the deceased tenant (vide (i) N. K. 
Mohd. Sulaiman Sahib v. N. C. Mohd. Is- 
mail Saheb, AIR 1966 SC 792, and (ii) Hari- 
har Prasad Singh v. Balmiki Prasad Singh, 
AIR 1975 SC 733) and the decree passed 
therein would be a perfectly valid decree 
binding the estate of the deceased tenant, 
Even in light of the language used in 
Section 5 (11) (c) of the Bombay Rent 
Act, it is difficult to uphold the view, 
a valid and binding decree can 
be passed against the estate of the deceased 
tenant only when all the heirs of the deceas- 
ed tenant are on record. That section does 
not introduce any exception to the general 
rule that a decree passed against a person 
binds him though it may not bind others. 
Therefore, it does not necessarily mean that 
Saraswati whose rights had been adjudicated 
upon in an earlier litigation between her and, 
her landlord was a necessary party to the 
suit filed by two sons of Kashiram. 

5. It has been laid down by the 
Supreme Court in Udit Narain Singh Malpa- 
haria v. Addl. Member, Board of Revenue, 
Bihar AIR 1963 SC 786, “A necessary party 
is one without whom no order can be made 
effectively; a proper party is one in whose 
absence an effective order can be made but 
whose presence is necessary for a complete 
and final decision on the question involved in 
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the proceeding.” In the instant case, rights of 
Thakorebhai had already been decided in an 
earlier suit between him and his 
Malangbhai. Thereafter Pravinchandra filed 
a_suit against Malangbhai in respect of the 
suit premises which was lost. The present 
suit has been filed by Thakorebhai’s wife 
and mother for a declaration that they have 
been the tenants in respect of the suit pre- 
mises in their own rights. It is difficult for 
us to imagine how Thakorebhai is a neces- 
sary party after his rights in the earlier suit 
have been finally adjudicated upon. Applying 
the test which the Supreme Court has laid 
down in the case of Udit Narain Singh 
(supra), we are of the opinion that a declara- 
tory decree in favour of the plaintiffs—Dhan- 
korben and Chandrakantaben—can be passed 
by the Court even in absence of Thakorebhai 
whose rights were adjudicated upon long 
back. In order to hold that Dhankorben and 
Chandrakantaben have been tenants in their 
own rights in respect of the suit premises, 
Thakorebhai whose rights have been decided 


is not at all a necessary party. In our opinion, . 


therefore, Sudhakar Kashiram’s case (1972) 18 
Guj LR 586 (supra) does not lay down the 
correct principle. In our opinion, where the 
rights of a person have been finally adjudi- 
cated upon in an earlier litigation, his pre- 
sence in a subsequent litigation in respect of 
the same property against the same owner 
by some one else is not at all necessary be- 
cause, in his absence, relief to such persons 
against the owner of the property can be 
effectively given. The learned appellate Judge 
was, therefore, in error in allowing the appli- 
cation made by Chandrakantaben and Dhan- 
korben, setting aside the decree and remand- 
ing the suit to the trial Court. In our opinion, 
he ought to have rejected that application. 


6. In the result, we allow this revi- - 


sion application, set aside the order of re- 
mand made by the learned appellate Judge, 
reject the application made by Dhankorben 
and Chandrakantaben for amending the 
plaint, restore the decree passed by the trial 
Court and remand the appeal to the learned 
appellate Judge with a direction that he shall 
finally decide the appeal on merits in accord- 
ance with law. 


7. The litigation between the parties 
has been pending for 18 years. We, there- 
fore, direct that the learned appellate Judge 
shall finally decide the appeal within one 
month from the receipt of the writ of -this 
Court. _ 

8. Rule is made absolute with costs, 

Revision allowed. 
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landlord _ 


abeyance, That is why, 


. or otherwise on 3rd March 1973, 
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Umarmiya Bavamiya, Petitioner v, Bai 
Monghi and another. Respondents. 


Special Civil Applns, Nos. 2182 and 
2183 of 1976, D/- 18-1-1977, 


Bombay Tenancy and Agricultural 
Lands Act (67 of 1948), S. 31 (4) (b) (as 
amended by Gujarat Act (5 of 1973)) — 
Interpretation of — Widow, owner of the 
land, dying after specified date viz. 3-3- 
1973 — Right of widow to terminate ten- 
ancy having come to end, her successor- 
in-interest can never claim such right 
under S, 31 (4) (b) (iii). ix 


The whole intention of this new am- 
endment was to get over the difficulties 
created by the old law under which dur- 
ing the lifetime of widow landlord the 
tenant’s right to purchase remained in 
even a living 
widow could terminate the tenancy under 
sub-cl. (4) (b) (i), only, within a period 
of six months from the specified date— 
3rd March 1973. If that right was not 
exercised by the widow, who was living 
landlord, the tenant would become deem- 
ed purchaser within one year of the ex- 
piry of the period during which this 
living widow landlord was entitled to 
terminate the tenancy, Even for the suc- 
cessor-in-interest, two specific provisions 
have been made. In S, 31 (4) (b) (ii), 
where the interest of widow in the land 
ceased to exist by reason of her death 
the 
specified date, the exercise of right under 
S. 31 to terminate the tenancy, had been 
recognized by providing that such suc- 
cessor-in-title had to exercise his right 
within one year from the date on which 
the widow’s interest ceased or within 
three months’ period from the specified 
date, that is to say, before 3rd June 1973, 
whichever period expires earlier. There- 
fore, even the right of successor-in-inte- 
rest where the widow died prior to the 
specified date 3rd March 1973, had been 
substantially curtailed by this outward 
limit of three months from the specified 
date. That is why, in the relevant sub- 
cl. (4) (b) (iii), the right of the successor- 
in-title had not been recognised to ter- 
minate the tenancy ‘by terms enacting 


CU/CU/A993/77/KSB 





1977 


that where the interest of the widow 
ceases to exist on or after the specified 


date, the right conferred on-this widow ` 


landlord shall expire on the date on 
which her interest so ceases to exist. 
Therefore, in case where the widow died 
after the specified date 3rd March, 1973 
the very right of the widow has abated by 
this statutory provision itself and the 
successor-in-interest could never claim 
any such right to terminate the tenancy 
when such right of the deceased landlord 
itself came to an end. (1974) 15 Guj LR 


345, Dist. (Para 3) 
Cases Referred: Chronological © Paras 
(1974) 15 Guj LR 345 3 


G. R, Shaikh, for Petitioner in both 


the Matters. 

ORDER:— The successor of the land- 

lord widow has filed these two petitions 
as all the three competent authorities 
have come to the conclusion that, under 
the amended S. 31 (4) (b) (iii), the suc- 
cessor-in-interest had no right to termi~ 
nate the tenancy in question. The reve- 
nue tribunal has rightly construed this 
relevant provision which has been en- 
acted, - 
2. S. 31, while dealing with the ques- 
tion of right of the landlord to terminate 
the tenancy on the grounds specified in 
terms provides in sub-cl, (4) (b) as 
under: 

“(4) Notwithstanding anything con- 
tained in sub-s, (3), 

(a) va vais sba ine ies 

(b) the right conferred under the said 
sub-s, (3) on a landlord who was a 
widow on the first-day of April 1957 
shall, after the specified date— 

(i) be exercisable by the widow within 
2 period of six months from the specified 
late; 

(ii) be exercisable, in a case where the 
nterest of the widow in the land has 
ceased to exist, by reason of her death 
a otherwise, before the specified date 
out the period of one year within which 
her successor-in-title is entitled to exer- 
tise the right under S. 31 has not expir- 
ed, by the successor-in-title of the widow 
within a period of one year from the 
late on which her interest in the land 
zased or, within a period of three 
months from the specified date, which- 
ever period expires earlier; 

(iii) in a case where the interest of the 
widow in the land ceases to exist on or 
after the specified date, expire on the 


date on which her interest so ceases ta 


exist, 
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3. The whole intention of this new 
amendment was to get over the difficul- 
‘ties created by the old law under which 


‘during the lifetime of ‘widow landlord 


the tenant’s right. to purchase rernained 
in abeyance, That is why, even a living 
widow could terminate the tenancy under 
sub-cl, (4) (b) (i), only within a period 
of six months from the specified date 
3rd March 1973. If that right was not 
exercised by the widow, who was living 
landlord, the tenant would become deem- 
ed purchaser within one year of the ex- 
piry of the period during which this liv- 
ing widow landlord was entitled to ter- 
minate the tenancy. Even for the succes- 
sor-in-interest, two specific provisions 
have been made. In S, 31 (4) (b) (ii), 
where the interest of widow in the land 
ceased to exist by reason of her death 
or otherwise on 3rd March 1973, the spe- 
cified date, the exercise of right under 
S. 31 to terminate the tenancy, had been 
recognized iby providing that such suc- 
‘cessor-in-title had to exercise his right 
within one year from the date on which 
the widow’s interest ceased or within 
three months’ period from the specified 
date, that is to say, before 3rd June 1973, 
whichever period expires earlier. There- 
fore, even the right of successor-in-inte- 
rest where the widow died prior to the 
specified date 3rd March 1973, had been 
substantially curtailed by this outward 
limit of three months from the specified 
date. That is why, in the relevant sub- 
cl, (4) (b) (Gii), the right of the successor- 
in-title had not been recognised to ter- 
minate the tenancy in terms enacting 


that where the interest of the widow'. 


ceases to exist on or after the specified 
date, the right conferred on this widow 
landlord shall expire on the date on 
which her interest so ceases to exist. 
Therefore, in case where the widow died 
after the specified date 3rd March 1973, 
the very right of the widow has abated 


by this statutory provision itself and, 
the successor-in-interest could never! 
claim any such right to terminate the 


tenancy when such right of the deceased! 
landlord itself came to an end, There- 
fore, the attempt of Mr. Shaikh to mar- 
shal-in-aid the provisions of S. 31 (4) (b) 
(i) was absolutely futile. The right to 
terminate tenancy has to be spelt out 
from this specifie provision which is now 
enacted by the Legislature after its ex- 
perience of the difficulties in the earlier 
law. That is why, Mr, Shaikh cannot also 
marshal-in-aid the decision in Bai Ganga 
v. Bai Kamla, (1974) 15 Guj LR 345, 
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under the old scheme, Besides, the suc- 
cessor can make no grievance on the 
so-called principle enunciated in that 
decision because the provision applies 
only where the widow died after the spe- 
cified date 3rd March 1973 and in case 
of such successor only the right of the 
widow has come to an end, and along 
with it the right of the successor, There- 
fore, the interpretation put by the Re- 
venue Tribunal is correct and as per the 
salutary scheme of the tenancy law to 
expedite the purchase of the tenants. 
The Legislature has intended to achieve 
this result by new amendment and the 
Revenue Tribunal has given effect to the 
intention of the Legislature. Therefore, 
such a judgment of the Revenue Tribu- 
nal, which is the competent forum, can- 
not be said to be perverse so as to be inter- 
fered with in writ jurisdiction. There 
js, therefore, no substance on these two 
petitions and the petitions are summa- 
rily rejected, 


Panubhai v. Guj. 


Petitions dismissed. 
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M. P. THAKKAR, J. 
Patel Panubhai Shanabhai, Petitioner 


v. The Gujarat Revenue Tribunal and 
another, Respondents, 
Special Civil Appln. No. 740 of 1972, 


D/- 10-1-1977. 


(A) Gujarat Agricultural Lands Ceiling 
Act (27 of 1961), S. 6 (2) — In computing 
surplus of an individual, holding of his 
Spouse or minor children has to be group- 
ed together along with his own holding. 


The contention that grouping can be 
made only in the case of members of the 
joint family and that inasmuch as the 
lands were held by minor sons in their 
individual capacity it was not permissible 
to group those lands along with the land 
standing in the name of an individual 
is contrary to the intendment and pur- 
pose and the plain reading of suib-s, (2) 
of S. 6 of the Act. (Para 2) 

(B) Gujarat ‘Agricultural Lands Ceiling 
Act (27 of 1961), S. 6 (1), (2) (as amended 
by Act 2 of 1974) — Computing surplus 
of an individual — Fact that minor son 
attained majority before amendment is 
of no consequence. 


Sub-s, (1) of S. 6 of the Act as it stands 
after the amendment, in clear terms pro- 
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Revenue Tribunal (Thakkar J.) ALR. 
vides that no person shall hold land in 
excess of the ceiling area subsequent to 


the appointed day. The expression ‘ap- 
pointed day’ of necessity must be constru= 
ed in the context of the definition em- 
bodied in sub-s. (4) of S, 2 of the Act. 
And the parent Act came into force on 
September 1, 1961. Therefore, the ap- 
pointed day in sub-s. (1) of S. 6 is refer~ 
able to September 1, 1961, The expres- 
sion ‘minor children’ embodied in sub- 
s. (2) of S, 6 must, therefore, be constru- 
ed in the context of the appointed day 
within the meaning of sub-s. (1) of S. 6 
read with sub-s, (4) of S. 2, that is to say, 
September 1, 1961. ‘(Para 3) 
Cases Referred: Chronological Paras 
Spl. Civil Appln, No. 2188 of 1971, D/- 

15-12-1976 (Guj) 3 


R. N. Shah for N, R, Oza, for Petition- 
er; V. H, Shairaviya, Asstt. Govt, Plea- 
der for Purnanand & Co., for Respon- 
dents. 

ORDER:— The question in this peti- 
tion under Art. 227 of the Constitution 
of India directed against an order pass- 
ed by the Gujarat Revenue Tribunal 
(GRT) is — as to whether the competent 
authority under the Gujarat Agricultu- 
ral Lands Ceiling Act, 1960 (the Act) was 
right in declaring that the petitioner 
held land to the extent of 13 acres 213 
Gunthas in excess of the ceiling area. 


The Mamlatdar and Agricultural 
Lands Tribunal (ALT) of Savli decided 
by an order at annexure ‘C’ dated Febru- 
ary 21, 1964 that the petitioner was in 
possession of 28 acres 4 gunthas of land 
in excess of the ceiling area. The peti- 
tioner preferred an appeal to the court 
of the Collector of Baroda. By an order 
at Annexure ‘B’ dated November 10, 
1965, the Collector allowed the appeal 
in part and modified the declaration 
made by the ALT to the effect that the 
surplus land was to the extent of 13 
acres-214 gunthas and not 28 acres-2 gun- 
thas, Ultimately, ‘therefore, it was held 
that the petitioner held land to the ex- 
tent of 13 acres-214 gunthas in excess of 
the ceiling area, by the Collector. 
Against this order. a revision was prefer- 
red to the GRT, The GRT by its order 
at Annexure ‘A’ dated January 5, 1972 
confirmed the view taken by the Collec- 
tor and rejected the revisional applica- 
tion. Thereupon, the petitioner has in- 
voked the jurisdiction of this Court un- 
der Art, 227 of the Constitution of 
India and has contended that the GRT 
has committed an error apparent on the 
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face of the record in holding that the 
` petitioner was holding land to the ex- 


tent of 13 acres-21} gunthas in excess of 
the ceiling area. . 


2, The ceiling area has been comput- 
ed after grouping together the holdings 
of land standing in the names of his two 
minor sons Kiritkumar and Bhupendra 
(14-acres-2 gunthas and 38 acres-1 gun- 
tha respectively). The grouping was 
made in pursuance of the provision con- 
tained in S. 6 of the Act as it then’ stood 
which was in the following terms:— 


“6, (1) Notwithstanding anything con- 
tained in any law for the time being in 
force or in any agreement, usage or de- 
cree or order of a court, with effect from 
the appointed day no person shall, sub- 
ject to the provisions of sub-ss. (1) and 
(2) be entitled to hold whether’ as owner 
or tenant or partly as owner and partly 


as tenant land in excess of the ceiling 
area. 
(2) Where an individual, who holds 


land, is a member of a family, not being 
a joint family, and land is also separately 
held by such individual’s spouse or minor 
children, then the land held by the indi- 
vidual and the said members of the indi- 
vidual’s family shall be grouped together 
for the purposes of ¢his Act and the pro- 
visions of this Act shall apply to the 
total land so grouped together as if such 
land had been held by one person”. 

It was argued before the GRT that 
grouping can be made only in the case 
of members of the joint family and that 
inasmuch as the lands were held by 
minor sons in their individual capacity, 


it was not permissible to group these 
lands along with the land standing in 
the name of the petitioner. The GRT 


repelled this contention which was con- 
trary to the intendment and purpose and 
the plain reading of sub-s, (2) of S. 6 of 
the Act. The GRT took the view that 
sub-s, (2) of S.°6 in terms provided that; 
in determining the surplus, the extent 
of holding of an individual had to he 
grouped together with the holding of 
such individual’s spouse or minor chil- 
dren, In the present case, it is not the 
contention of the petitioner that he 
was a member of a joint family, Surplus 


, was being determined on the basis that 


the petitioner was an individual. If the 
petitioner was a member of the joint 
family as defined by sub-s, (16) of S, 2 
of the Act, that is to say, a member of 
an undivided Hindu family, the land 
standing in the names of all the mem= 
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bers of the joint family would have to 
be grouped together by virtue of the 
very definition of sub-s. (16) of S, 2. That 
is why the petitioner does not contend 
that the land belongs to the joint family. 
His contention is that the land belongs 
to the petitioner in his individual capa- 
city. In view of this circumstance, sub- 
s. (2) of S, 6 is attracted and in comput- 
ing the surplus of the petitioner as an 
individual, the holding of his spouse or 
minor children has to be grouped toge- 
ther along with his own holding. The 
view taken by the GRT is, therefore, un- 
assailable, 


3. The learned counsel for the peti- 
tioner then argued that the Act had 
been amended in 1974 by the Amending 
Act 2 of 1974 and that under the circum- 
stances, the matter should be remanded 
to the competent authority for re-deter- 
mining the extent of the surplus, Now, 
what has been done by the amendment 
is to lower the ceiling. Before amend- 
ment, the ceiling area in respect of the 
holding of the petitioner was 72 acres. 
After the amendment, the ceiling area 
is 36 acres. These facts are not in dis- 
pute. Under the circumstances, no use- 
ful purpose will be served by remand- 
ing the matter to the ALT for re-deter- 
mining the extent of the surplus, It was, 
however, argued by the learned counsel 
for the petitioner that S. 6 itself had 
been amended and that a remand was 
called for by reason of the fact that two 
minors had attained majority during the 
pendency of the proceedings in the High 
Court. There is no substance in this con- 
tention either. S 6 of the Act after am- 
endment in so far as relevant reads as 
under:— 


“6. (1) Notwithstanding anything con- 
tained in any law for the time being in 
force or in any agreement, usage. or de- 
cree or order of a court, with effect from 
the appointed day no person shall, sub- 
ject to the provisions of sub-ss. (2), (3), 
(3A) and (3B) be entitled to hold whe- 
ther as owner or tenant or partly as 
owner and partly as tenant land in ex- 
cess of the ceiling area, 


(2) Where an individual, who holds 
land, is a member of a family, not being 
a joint family which consists of the indi- 
vidual and his spouse (or more than one 
spouse) and their minor sons and minor 
unmarried daughters irrespective of 
whether the family also includes any 
major son and land is also separately 
held by such individual’s spouse or minor 


104 Guj. 


children, then the land held’ by the 
individual and the said members of the 
individual’s family excluding major sons, 
if any, shall be grouped together for 
the purposes of this Act and the provi- 
sions of this Act shall apply to the total 
land so grouped together as if such land 
had been held by one person. . 
x x x x x 
x x x x x 
(3C) Where a family or a joint family 
irrespective of the number of members 
includes a major son, then each major 
son shall be deemed to be a separate per- 
son for the purposes of sub-s. (1).” 
Now, sub-s. (2) of 5. 6 as amended also 
provides that in computing the extent of 
the surplus in respect of holding of an 
individual, holdings of his minor sons 
and unmarried daughters as also his 
spouse have to be grouped together, It 
. is, therefore, futile to contend that the 
provisions as amended can benefit the 
petitioner. The fact that minor sons of 
the petitioner have attained majority 
meanwhile isamatterof no consequence. 
According to the learned counsel for the 
petitioner, their minority should be ad- 
judged as in 1974. This argument is alto- 
gether untenable and difficult to com- 
prehend, Sub-s, (1) of S. 6 of the Act as 
it stands after the amendment, in clear 
terms provides that no person shall hold 
land in excess of the ceiling area subse- 
quent to the appointed day. The expres- 
sion ‘appointed day’ of necessity must be 
construed in the context of the definition 
embodied in sub-s. (4) of S. 2 of the Act. 
And the parent Act came into force on 
September 1, 1961, Therefore, the ap- 
pointed day in sub-s. (1) of S, 6 is refer- 
able to September 1, 1961. The expres- 
sion ‘minor children’ embodied in sub- 
s, (2) of S. 6 must, therefore, be constru- 
ed in the context of the appointed day 
within the meaning of sub-s, (1) of S. 6 
read with sub-s, (4) of S, 2, that is to 
say, September 1, 1961. The learned 
counsel for the petitioner advanced a 
surprising argument. that the appointed 
day in the Act as amended in ‘1974 must 
be construed with reference to the date 
of enforcement of the Amending Act viz. 
Gujarat Act No, 2 of 1974. Now Gujarat 
Act No. 2 of 1974 does not contain the 
definition of the expression ‘appointed 
day’ at all. When construing the parent 
Act as amended expression ‘appointed 
day’ must be construed with reference to 
the definition clause contained in the Act 


itself. There cannot be two appointed 
' days in respect of sub-s, (2) of S, 6 not- 
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withstanding the amendment of the pa- 


rent Act in 1974. The amended provision 


has already been reproduced herein- 
above and the-amended provision refers 
to grouping of the land belonging to the 
individual along with the land belonging 
to the minor children, And this group- 
ing has to be made in the context of sub- 
s. (1) of S, 6 which provides for surplus 
to be determined in the light of the 
holding as on the appointed day, that 
is to say, on the date of application of 
the parent Act viz, September 1, 1961. 
There is, therefore, no substance in the 
contention urged on behalf of the peti- 
tioner, The learned counsel for the peti- 
tioner has invited my attention to a de= 
cision rendered by B, K. Mehta, J. in 
Special Civil Application No. 2188 of 1971 
decided on December 15, 1976 (Guj). 
However, there is nothing in the said 
decision which leads to a contrary con- 
clusion. 

4. The petition fails and is rejected. 
Rule is discharged, There will be no 
order regarding costs. 

Petition dismissed, 
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Patel Chandubhai Bhailalbhai, Peti- 
tioner v, Khengarbhai Jeramji Purohit, 
Opponent. 

Civil Revn, Applu. No, 401 of 1972, D/- 
12-11-1976."* 


- Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), 
S. 12 (3) (b) — Tenant has to pay costs 
of the suit as directed by the Court — 
Costs awarded but no direction by Court 
-~ Effect, 

In order to earn the protection of S, 12 
(3) (b), the tenant must comply with all 
the conditions laid down therein and if 
he fails to do so, the Court has no dis- 
cretion to deny a decree to the landlord 
for possession. To seek the protection of 
cl. (b) the tenant must, inter alia, pay 
or deposit the amount of costs, if the 
Court so directs and not otherwise. 
Therefore, if the Court, in the exercise 





*(Only portions approved for reporting 
by High Court are reported here.) 
(Against order of Sumantrai M, Vid- 


yarthi, Dist. J. Baroda in Civil Appeal 
No. 4 of 1971.) 
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of its power under cl, (b), wishes to im- 
pose upon the tenant the condition about 


payment of such costs, it will have to ' 


quantify the costs and direct the tenant 
to pay the same within such time as it 
fixes. By its very nature, an order of 
costs, which has to be complied with by 
payment or deposit of such costs in the 
Court in order to earn the protection of 
cl. (b), is a distinct order from an order 
of costs made under S, 35.of the Code of 
Civil Procedure, While exercising discre- 
tion under S., 12 (3) (b), the Court will 
have to bear in mind the facts and cir- 
cumstances of the case and ‘the. guiding 
principle that a tenant who is ready and 
willing to pay the standard rent and per- 
mitted increases would be entitled to pro- 
tection and that if the circumstances of 
the case justify it, a. further direction 
with regard to payment or deposit of 
costs as a condition precedent to the 
earning of such statutory protection 
might be made, It follows, therefore, that 
merely because in its decree, costs of 
the suit are awarded by the Rent Court 
to a landlord, it cannot be treated as a 
direction under S. 12 (3) (b), the failure 
to comply with which would  disentitle 
the tenant to claim the protection of the 
said sub-section. Merely because there 
was non-compliance, if any, with the 
order of the Appellate Court requiring 
the tenant appellant to deposit costs of 
the suit and rent made at the stage of 
the admission of the appeal, while grant- 
ing the order of stay, it cannot be said 
that the protection of.S. 12 (3) (b) should 
not be accorded to the tenant-appellant. 

(Paras 5, 11, 12, 15) 
Cases Referred: Chronological Paras 
(1977) 18 Guj LR 271 10 
AIR 1976 Guj 122:17 Guj LR 1 (FB) 11 
AIR 1971 SC 1781:(1971) 1 SCR 626 56 


AIR 1968 SC 1109:9 Guj LR 759 5 
AIR 1964 SC 1341:5 Guj LR 55 5, H 
AIR 1964 Guj 9:3 Guj LR 625 5 
(1963) 4 Guj LR 282 {1 


5. B. Majmudar, for Petitioner; C. V. 
Jani, for Opponent; S. M. Shah and D, U. 
Shah as Interveners, 


ORDER:— The petitioner was the de- 
fendant (tenant) and the opponent was 
the plaintiff (landlord) in a suit for re- 
covery of possession of the suit premises 
and arrears of rent, The suit in so far as 
it related to the relief of recovery of pos- 


session, was founded on only one ground, ` 


namely, that the petitioner was a tenant 
in arrears of. rent who had forfeited the 
protection of the Rent Act. The trial 
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Court found that the case was covered 


-by 5. 12 (8) (a) and that the opponent . 
“was entitled to a decree of eviction. Al- 


ternatively, it found that the petitioner 
was not entitled to be protected even 
under S, 12 (8) (b) inasmuch as within 
one month of the service of the notice 
under S, 12 (2) he failed to'make an ap- 
plication under S. 11 (3) for fixation of 
standard rent. In view of the findings 
aforesaid, the trial Court passed a de- 
cree of eviction. In appeal, the Appellate 
Court confirmed the material findings of 
the trial Court and consequently affirm- 
ed the decree of eviction, Hence the pre- 
sent Revision Application. 

2-4, x x x x 
x o xX x x x 
5. The question whether the petition- 
er is entitled to the protection of S. 12 
(3) (b) will, therefore, require fresh con- 
sideration at this stage. In order to claim 
the protection of the said sub-section, 
three conditions require to be satisfied: 
(1) on the first day of hearing of the suit 
or on or before such other date as the 
Court may fix, the tenant must pay or 


tender in Court the standard rent and 
permitted increases then due; (2) the 
tenant must thereafter continue to pay 
or tender in Court regularly such rent 


and permitted increases till the suit is 


‘finally decided; and (3) the tenant must 


also pay costs of the suit as directed by 
the Court. It is well settled that in order 
to earn the protection of the said sub- 
section, the tenant must comply with 
all the conditions laid down therein and 
that if he fails to do so, the Court has 
no discretion to deny a decree to the 
landlord for possession (See Ambalal v. 
Babaldas, 3 Guj LR 625 at p, 647: (AIR 
1964 Guj 9 at p. 20). The approach 
adopted by the Supreme Court in declin- 
ing to grant the protection of the said 
sub-section to the concerned tenants in 
Vora Abbasbhai v. Haji Gulamnabi, 5 
Guj LR 55 at pp. 61 & 62: (AIR 1964 SC 
1341 at pp. 1845, 1346); Dhansukhlal v. 
Dalichand, 9 Guj LR 759 at p. 765: (AIR 
1968 SC 1109 at p. 1113) and M/s. Pioneer 
Paper Box Factory v, Smt. Thakurdevi, 
AIR 1971 SC 1781 at p. 1782 also points 
in the same direction. It would thus ap- 
pear that in order to claim the protec- 
tion of S, 12 (3) (b), the petitioner will 
have to show that he has complied with 
all the aforesaid conditions laid down in ` 
the said sub-section. 

6-8. x x x x 

9. That takes me to the consideration 


.of the main question in dispute between 
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the parties and that relates to the satis- 
faction of the third condition, namely, 
the payment of costs of the suit, I; is not 
in dispute that in this case, the trial 
Court had not issued a direction before 
the decision of the suit with regard to 
the payment of costs. The costs were 
awarded only by the decree of the trial 
Court and they amounted to Rs, 122.89 p. 
The deposits made by the petitioner dur- 
.ing the pendency of the appeal left a 
little ‘balance after accounting for the 


rent due upto the date of the decision of- 


the appeal. However, the said ‘balance 
was not sufficient to cover the entire de- 
cretal costs and there was a short-fall of 
Rs 89.50 after adjusting the said balance 
towards the decretal costs, This led to 
the argument advanced on behalf of the 
opponent to the effect that since the peti~ 
tioner had not fully paid the costs of the 
suit as directed by the Court, the third 
condition of S. 12 (3) (b) must be held 
not to have been satisfied and the peti-; 
tioner must be denied the protection of 
the said sub-section. The question is whe- 
ther this submission is well founded, 


10. In order to examine the validity 
of the contention, it would be necessary 
to bear in mind that costs of the suit are 
awarded under S. 35 of the Code of Civil 
Procedure, which is. applicable to the 
Rent Courts. Under the said section, the 
costs of the suit are in the discretion of 
the Court and the Court has full power 
to determine by whom or out of what 
property and to what extent such costs 
are to be paid, and to give all necessary 
directions for the said purpose. The nor- 
mal rule under the said section is that 
the costs shall follow the event unless 
otherwise directed by the Court for rea- 
sons stated in writing. In a Full Bench 
decision of this Court in Civil Applica- 
tion No. 629 of 1975 with First Appeal 
No. 294 of 1971 which was decided on 
April 30, 1976,* it has been explained 
that the principle in the matter of taxing 
party and party costs is that the costs 
are awarded, not`as a punishment to the 
defeated party, nor as a bonus to the 
party which receives them, but as a re- 
compense to the successful party in 
erder to indemnify him, though not com- 
pletely, for legal expenses to which he 
has been subjected in prosecuting his 
suit or his defence, A successful party 
would ‘be entitled to come to the Court 


and say: 
*Reported in (1976) 18 Guj LR 271 
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“This is a matter in respect of which 
I am entitled to get costs because I have 
been put to expense, and the law as ad- 
ministered in this Court allows me in 
that state of things to be indemnified by 
the defendant to the extent of party and 
party costs,” 
It is this principle which, in the main, 
governs the exercise of discretion and 
provides the guideline for the exercise of 
power relating to the award of costs 
under 5. 35. In a rent and possession suit, 
therefore, the Court may justifiably 
award to the landlord costs of the suit 
in the event of his success in order to in- 
demnify him, though not completely, for 
the legal expenses to which -he might 
have been subjected in prosecuting his 
suit, If the costs are accordingly award- 
ed to him, the landlord would be entitled 
to recover them by executing the decree 
of costs unless it is set aside in appeal by 
the higher Court, The question, however, 
is whether in order to earn the protec- 
tion of S. 12 (8) (b) it would be obliga- 
tory for the tenant to pay to the land- 
lord such decretal costs without driving 
the Iandlord to execution. In other 
words, the question is whether an order 
of costs passed by the trial Court under 
S, 35 of the Code of Civil Procedure 
while disposing of the suit amounts to a 
direction to pay costs of the suit as di- 
rected by the Court within. the meaning 
of S. 12 (3) (b). 


1i. While resolving this question, it 
will have to be borne is mind that the 
provisions of S, 12 place an embargo on 
the right of the landlord under the gene~ 
ral law of the land to evict the tenant 
once he has terminated the lease by a 
valid notice to quit. The various sub-sec~ 
tions of S. 12 enact certain limitations 
and restrictions, procedural as well as 
substantive on the right of the landlord 
and give protection to the tenant at dif- 
ferent stages. Cl, (b) of sub-s. (3) of S. 12 
with which we are immediately concern~ 
ed, in substance, provides that in cases 
not falling within cl. (a), that is to say, 
in cases in which rent is not payable 
by the month or in which there is a dis- 
pute regarding the standard rent and 
permitted increases or in which rent is 
not due for six months er more, no de- 
cree for eviction shall be passed upon 
the fulfilment of the conditions prescrib- 
ed therein, one of them being that the 
tenant pays costs of the suit as directed 
by the Court. Thie part of cl. (b) fell for 
construction in Vora Abbasbhai v. Haji 
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Gulamnabi, 5 Guj LR 55 at p, 61: (AIR 
1964 SC 1341 at p. 1345) and the follow- 
ing pertinent observations ‘ring into 
limelight its essential contents: 

“To bring his claim within S. 12 (3) (b) 
the tenant must pay or tender the stand- 
ard rent and permitted increases on or 
before the first day of hearing, or on of 
before such other date as the Court fixes, 
and also costs of the suit as may be di- 
rected by the Court, It may be noticed 
that the statute imposes upon the tenant 
obligation to pay or deposit the amount 
of costs if the Court so directs, and not 
otherwise. The observation made by the 
High Court to the contrary, viz:— 

“It is, therefore, clear that the tenant 
in order to be entitled to claim the pro- 
tection of S. 12 (3) (b) must deposit cost 
of the suit along with the arrears of 
standard rent and permitted increases...” 
(1963-4 Guj LR 282 at p. 297) is in our 
judgment erroneous.” 

Similarly, in Lalchand’s case 17 Guj LR 1: 
(AIR 1976 Guj 122) (FB) (supra).* the 
aforesaid material words in cl. (b) came 
up for consideration and the following 
observations were made in that context. 

“A completely new notion is introduc- 
ed by these last words, namely, payment 
of the costs and it is with reference to 
this payment of costs that the words “as 
directed by the Court” have been provid- 
ed by the Legislature. Obviously until 
an order for costs is actually drawn up, 
a litigant will not know what costs he 
has to pay or tender or deposit in Court 
and hence, if the Court so directs, he has 
to pay the quantum of costs as directed 
by the Court. It is only for this limited 
purpose of payment of costs that the 
words “as directed by the Court” have 
been laid down by the Legislature......... 
Ordinarily the amount of costs would be 
known only after the decree is passed 
and the amount of costs is fixed by an 
order of the Court, but S 12 (8) (b) con- 
templates that the tenant, in order to 
earn the benefit of S. 12 (3) (b), over and 
above the amount of the standard rent 
and permitted increases may also have 
to pay the costs of the suit before the 


suit is finally decided. Since the amount 
of costs is not known to the tenant in 
advance, that is, before the suit is decid- 
ed and the decree of the Court is passed, 
the Court may have to give directions 
regarding the quantum of costs and if 
the Court gives directions as to costs, the 
tenant has to pay such costs also before 





*Ref. in Para 7—Portion omitted—Ed, 
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the suit ïs decided.” (Underlining sup- 


plied.) 


It would thus appeay that to seek the 


protection of cl, (b), the tenant must, 
inter alia, pay or deposit the amount of 
costs, if the Court so directs and not 
otherwise. Cl. (b), it is significant to note, 
largely deals with the conduct of the 
tenant during the pendency of the suit. 
Until the suit is decreed and order of 
costs is actually drawn up, a tenant will 
not know as to what would be the costs 
of the suit, Besides, the payment or depo- 
sit of costs of the suit is made a condition 
for earning the protection of cl, (b) and 
in the very nature of things, therefore, 
the tenant must have an advance intima- 
tion of the imposition of such condition 
to enable him to avail of such protection. 
It is for this reason that the words “as 
directed by the Court” have been used 
by the Legislature and an entirely new 
notion is introduced, namely, payment of 
costs of the suit even before the suit is 
finally decided. Therefore, if the Court, 
in the exercise of its power under cl. (b). 
wishes to impose upon the tenant the 
condition about payment of such costs, 
it will have to quantify the costs and 
direct the tenant to pay the same within 
such time as it fixes, Such a discretionary 
order will be made if the facts and cir- 
cumstances of the case justify it bearing 
in mind the statutory guideline, namely, 
that the sub-section is intended to pro- 
tect a tenant who shows his readiness 
and willingness to pay the rent, 

12. It would appear from the fore- 
going discussion that by its very nature, 
an order of costs, which has to be com- 
plied with by payment or deposit of such 
costs in the Court in order to earn the 
protection of cl. (b), is a distinct order 
from an order of costs made under S. 35. 
of the Code of Civil Procedure. The prin- 
ciple regulating the exercise of discre- 
tion with regard to the direction of pay- 
ment of costs under the two different 
provisions, namely, S, 12 (3) (b) and S. 35 
cannot, in the very nature of things be 
identical, While exercising discretion 
under S. 12 (3) (b), the Court will have 
to bear in mind, as earlier pointed out, 
the facts and circumstances of the case 
and the guiding principle that a tenant 
who is ready and willing to pay the 
standard rent and permitted increases 
would be entitled to protection and that 
if the circumstances of the case justify 
it, a further direction with regard to pay- 
ment or deposit of costs as a condition 








“precedent to the earning of such statu- 
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tory protection might be made. While 
exercising discretion under S. 35, how- 
ever, an order of costs would be ordi- 
narily made as a matter of course conse- 
guent upon the result of the suit, unless 
for some special reasons to be recorded 
in’ writing, the Court thinks otherwise 
It follows, therefore, that merely þe- 
cause in its decree, costs of the suit- are 
awarded ‘by the Rent Court to a land- 
Jord, it cannot be treated as a direction 
under S. 12 (3) (b), the failure to comply 
with which would disentitle the tenant to 
claim the protection of the said sub-. 
section. ; 

13. The view which I am inclined to 
take as aforesaid can be fortified by an 
illustration. Take a case where a decree 
of eviction is sought on two grounds: 
non-payment of rent and change of usen. 
The trial Court decides against the plain- 
tiff on the issue of non-payment of rent 
but passes a decree on the ground of 
change of user and awards the costs of 
the suit. In appeal, the finding of the 
trial Court on the issue of change of 
user is reversed, The plaintiff tries to 
support the decree of eviction on the 
ground decided against him, namely, 
non-payment of rent. The ‘Appellate 
Court finds that there was non-payment 
of rent and comes to the conclusion that 
the case was not covered by S. 12 (1) 
and that S, 12 (3) (a) was also not applic- 
able, It then proceeds to consider the 
question whether the provisions of S. 12 
(3) (b) were satisfied so that the tenant 
can be protected against eviction. Could 
it be said in such a case that failure on 
the part of the tenant to pay the costs of 
the suit as directed in the decree would 
deprive him of the benefit of the protec- 
tion of the said provision? ‘The answer 
must clearly be in the negative. The 
trial Court’s decree of eviction was not 
based on the ground of non-payment of 
rent and in such a case, it would be diffi- 
cult to hold that the order as to costs 
was a direction to pay costs within the 
meaning of S. 12 (3) (b). The tenant was 
never faced with a decree of eviction on 
the ground of non-payment of rent and 
he could not have foreseen that an order 
of costs made under S. 35, C.P.C. in a 
suit where the decree of eviction was 
passed on a ground other than ‘non-pay- 
ment of rent, if not complied with by 
payment or deposit in the Court, would 
operate to deprive him of his statutory 
protection under S, 12 (3) (b). 


14. Let us now proceed to examine, 


in the light of the aforesaid view of the. 
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relevant condition in S. 12 (3) (b), whe- 
ther failure on the part of the petitioner 
to pay or deposit full costs of the suit 
results in forfeiture of the protection of 
the said sub-section. The trial Court 
awarded costs to the opponent but in sq 
doing, it made a very pertinent observa- 
tion which indicates that it was an order 
of costs made in exercise of its discretion 
under S. 35 of the Code of Civil Proce- 
dure, It observed: 


“As the plaintiff succeeds on major 
part he is also entitled to costs from the 
defendant.” 

It would thus appear that in ultimately 
passing the order as to costs of the suit, 
the trial Court went by the principle 
that costs follow the event. It had never 
applied its mind to the relevant statu- 
tory guideline prescribed by S. 12 (3) (b) 
nor did it make the payment or deposit 
of costs a condition for the earning of 
protection under the said sub-section. It 
also did not specify the date on or before 
which the costs could be paid or deposit- 
ed by the petitioner in order to earn the 
protection of the said sub-section. The. 
decree having been passed under S, 12 
(3) (a). there was, in fact, no occasion for 
the trial Court to apply its mind to the 
provisions of S. 12 (3) (b). Under such 
circumstances, in my opinion, failure on 
the part of the petitioner to pay or de- 
posit the costs of the suit cannot deprive 
him of the protection of S. 12 (3) (b). 


15. It was, however, urged on behalf 
of the opponent that in the present case, 
there was a specific direction by the Ap- 
pellate Court with regard to the deposit 
of costs and that since the said direction 
was not complied with, the petitioner 
was not entitled to the protection of 
S. 12 (3) (b). A few facts bearing on this 
question may be set out. Along with the 
memo of appeal, the petitioner had . pre- 
sented in the Appellate Court an appli- 
cation for stay on January 4, 1971. The 
Appellate Court passed an order below 
the said application on the same day 
granting ad interim stay till the return 
of notice, After hearing the other side 
the Appellate Court made the following 
order on the said application on Febru~ 
ary 22, 1971: 

“Stay to continue. The appellant to 
deposit costs of the suit and rent and 
continue to do so in future, In default, 
the stay shall stand vacated. Appeal ex- 
pedited.” 

It is this direction with regard to the 
payment of costs which has been pressed 
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into service in support of the argument 
that the petitioner had forfeited the pro- 
tection of S, 12 (3) (b) In my opinion, 
the argument is thoroughly misconceived. 
The terms in which the order of stay was 
made clearly indicate that the condition 
with regard to deposit of cost was impos- 
ed upon the petitioner as a condition for 
obtaining the stay in accordance with 
the normal practice prevailing in the 
Courts in this State which requires that 
in case a money decree, unless the ap- 
pellant deposits the amount in the Court, 
no stay shall ordinarily be granted. The 
Appellate Court, as the very tenor of its 
order suggests, exercised the power in 
regard to the imposition of such condi- 
tion under O. 41, R. 5 and in consonance 
with the practice aforesaid and the only 
effect of its non-compliance, - if any, 
would be that if such non-compliance 
was brought to the notice of the Appel- 
late Court, it could have ‘vacated the 
order of stay, The imposition of such a 
condition cannot be read as an exercise 
of power under S, 12 (3) (b), last part 
by the Appellate Court at the stage of 
the admission of the appeal itself. In this 
connection, it also requires to be noted 
that an order as to costs passed simpli~ 
citer under S, 35, C.P.C.- by the trial 
Court without application of mind on 
the question whether it should be treat- 
ed as a direction under S. 12 (3) (b), last 
part, cannot, at the stage of the admis« 
sion of the appeal, be modified and con: 
verted into a direction under S, 12 (3) (b) 
with regard to payment of costa as a 
condition precedent to the claiming of 
protection under $, 12 (3) (b) at the ap- 
pellate stage. It would thus appear that 
merely because there was non-compli-~ 
ance, if any, with the order of the Ap- 
pellate Court made at the stage of the 
admission of the appeal while granting 
the order of stay, it cannot be said that 
the protection of S. 12 (3) (b) should not 
be accorded to the petitioner. 


16. In my opinion, therefore, the fact 
that the total amount deposited by the 
petitioner in the Court till the appeal 
was finally decided fell somewhat short 
of the costs of the suit awarded to the 
opponent, it cannot be said, in the facts 
and circumstances of the present case, 
that he has forfeited the protection of 
S. 12 (3) (b). Since all other conditions 
of the said sub-section are found to have 
been satisfied, the decree of eviction will 
have to ibe set aside. 


Ve x x x x 
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18. In the result, the Revision Appli- 
cation succeeds and is allowed. The de- 
cree of eviction passed against the peti- 
tioner is set aside and the suit is dismiss- 
ed, so far as it relates to the relief of re- 
covery of possession. There will be no 
order as to costs of this Revision Appli- 
cation, 

Revision allowed, 





AIR 1977 GUJARAT 109 
J. M. SHETH, J. 

Nareshchandra Chinubhai Patel,  Peti- 
tioner v. The State of Gujarat and an= 
other, Opponents, ; 

Civil Revn, Appin. No, 1206 of 1974, 
D/- 25-11-1974,* 

Civil P. C. (1908), O. 6, R. 18, S, 148 — 
Extension of time under O.'6, R. 18 — 
Scope of — S. 148, if attracted — Order 
allowing amendment of plaint —- Only af 
time of trial parties coming to know 
about it — Application for permission to 
carry out amendment — Maintainability. 


In both the categories of cases, viz, 
where a party has not amended within 
the time granted by the Court in the 
order or a party, where no such time is 
limited in the order itself, has not done 
it within fourteen days from the date of 
the order, the party is not permitted to 
amend either after expiration of such 
limited time as aforesaid or of such four- 
teen days, as the case may be, unless the 
time is extended by the Court, 

(Para 3) 

S. 148 of the Code cannot be resorted 
to, for narrowing down the scope of O. 6, 
R. 18 of the Code, the language of which 
is quite clear and unambiguous to indi- 
cate that the Court’s power under O. 6, 
R. 18 to extend such time is not limited 
only to one category of cases, (Para 5) 


The embargo of not permitting to 
amend after the expiration of the period 
fixed or granted in the Court’s order or 
of such fourteen days, i.e. the period fix- 
ed iby law, will remain only or will come 
into force only, if the Court does not ex- 
tend time. Under O, 6, R. 18 the Court 
does have power to extend such time 
even in those cases where the time is 
not fixed or granted by the Court in the 
order permitting the amendment, but the 
time is fixed by law, viz, fourteen days, 


*(To set aside order of B. A. Soni, Judge, 
Sm. C., C., Ahmedabad, D/- 80-8-1974.) 
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from the date of the passing of the order 
permitting amendment. AIR 1962 Andh 
Pra 527 and ALR 1940 Mad 641, Follow- 
ed, Case law discussed. (Paras 5, 9) 

Where both the parties to a suit did 
not know, about the order allowing the 
amendment of the plaint and it was only 
at the time of trial, that the parties came 
to know about it and the plaintiff moved 
the Court to permit him to carry out 
such amendment, under O. 6, R. 18 the 
Court did have power to extend time to 
carry out the amendment when sufficient 
cause had been shown for condoning the 


delay. (Para 10) 
Cases Referred: Chronological] Paras 
AIR 1971 Cal 243 7 
AIR 1965 Cal 354 a 
AIR 1962 Andh Pra 527 8 
AIR 1961 SC 882 6 
AIR 1940 Mad 641 9 


M. I. Patel, for Petitioner; Y. B. Bhatt, 
Asst. Govt. Pleader for Opponents Nos. i 
and 2. 

ORDER:— This revision petition is fl- 
ed by the original plaintiff under S, 115 
of the Civil P. C. against the order pass- 
ed by the learned Judge of the Small 
Causes Court, Ahmedabad, below appli- 
cation, Ex. 40, in Summary Civil Suit 
No. 5879 of 1971, dated 30-8-1974. 

2. The facts leading rise to this re- 
vision petition, briefly stated, are as 
under: 


Plaintiff had filed the aforesaid suit 
against the opponent-defendant for re- 
covery of Rs, 1,120, the rent due, as the 
opponents had vacated the suit premises 
in the middle of the month. During the 
pendency of the suit, plaintiff received a 
bill for education cess, He, therefore, by 
application, Ex. 7, sought for amendment 
of plaint, for including claim in respect 
of that education cess. Both the parties 
were unaware about the order passed on 
that application, Ex, 7, dated 11-6-1972, 
regarding the grant of the ‘amendment 
sought for. According to the plaintiff, he 
did not know about the aforesaid order 
passed on Ex. 7. On 18-7-1974, as per 
the order passed by the trial Court, 
amendment was made. Exhibit 38 was 
given by the opponents-defendants to 
cancel that amendment made in the 
plaint as such amendment was not carri- 
ed out as per the order within 14 days 
from the date of the earlier order passed 
by the Court and that prayer of the 
defendant was granted by an order, dated 
6-8-1974. The plaintiff, therefore, filed 
.the present application, Ex. 40, stating 
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that the Court had jurisdiction to extend 
such time in view of the aforesaid cir- 
cumstances disclosed and he be allowed 
to amerid the plaint as per the order 
passed below Ex. 7 on 19th June, 1972. 
This application was opposed by the 
defendants-opponents. The Court dismis- 
sed this application with costs on the 
ground that the Court had no jurisdic- 
tion to extend such time and permit the 
plaintiff to allow him to amend the 
plaint as per the order passed below 
Ex. 7, as this was not a case where the 
Court, in its order had fixed time or 
granted time for making such amend- 
ment in’ the plaint. It was a case where 
the period of 14 days is fixed by law, In 
such cases, the Court had no jurisdiction 
to extend time. 

3. A short question that arises for 
consideration in this revision petition is, 
whether the aforesaid view taken by the 
trial Court is justified in law in view of 
the provisions of O. 6, R. 18 of the Civil 
Procedure Code (which will be herein- 
after referred to as ‘the Code’). That rule 
reads: : 

“If a party who has obtained an order 
for leave to amend does not amend ac- 
cordingly within the time limited for 
that purpose by the order, or if no time 
is thereby limited then within fourteen 
days from the date of the order, he shall 


not be permitted to amend after the ex- 
piration of such limited time as afore- 
said or of such fourteen days, as the case 
may be, unless the time is extended by 
the Court.” 

A plain reading of this rule, in my opin~ 
ion, leaves no doubt, that this rule con- 
templated two categories of cases. One 
category of cases was a category of 
cases, where a party obtaining an order 
for leave to amend did not amend ac- 
cordingly within the time limited for 
that purpose by the order. It will mean 
a category of cases where the Court had 
fixed or granted time to amend the 
pleading and the party who obtained 








such an order for leave to amend did 
not amend it within the period so 
granted or fixed by the Court. It also 


contemplated a category of cases where 
no time was limited. Then the statute 
fixed that time by stating, that in such 
eases where no time is limited then a 
party obtaining such leave to amend has 
to amend within fourteen days from the 
date of the order. Thereafter, a party 
who does not act accordingly, embargo 


is placed and that embargo is that such 
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a party will not be permitted to amend 
after the expiration of such limited time 


as aforesaid or of such fourteen days, as: 
the case may be, unless the time is ex-` 


tended by the Court, It is thus evident 
that in both the categories ‘of cases, viz. 
where a party has not amended within 
the time granted by the Court in the 
order or a party, where no such time is 
jlimited in the order itself, has not done 
it within fourteen days from the date of 
the order, the party is not permitted to 
amend either after expiration of such 
‘limited time as aforesaid or of such 
[fourteen days, as the case may be, unless 
the time is extended by the Court. 


4. Mr. Bhatt; learned Assistant Gov- 
ernment Pleader, appearing for the 
opponents-defendants, has vehemently 
contended that the expression ‘unless the 
time is extended by the Court’, will gov- 
ern only the cases where the time is fix- 
ed or granted by the Court for making 
such amendment, in the order itself. 
The second limb of his submission was, 
that the use of the expression ‘unless the 
time is extended by the Court’ pre-sup~ 
poses that there must be some provision 
to be found elsewhere beyond this rule, 
where the Court has been given power 
to enlarge time. It is only in such cases 
where the Court has power to enlarge 
time, the Court can enlarge such time. 
In a case like the present case where 
time is not fixed or granted by the Court, 
but the period of fourteen days is fixed 
by the law itself, Court has no power to 
enlarge such time. S. 148 is only rele- 
vant section which deals with the power 
of the Court to extend time and it ap- 
plies to a case, where time is fixed by 
the Court, submitted Mr. Bhatt, 


5. S. 148 of the Code reads: 


“Where any period is fixed or granted 
by the Courts for the doing of any act 
prescribed or allowed by this Code, the 
Court may, in its discretion, from time 
to time, enlarge such period, even though 
the period originally fixed or granted 
may have expired.” 

The language of this section may sup- 
port Mr. Bhatt’s submission in this be- 
half and there are decisions of several 
High Courts which have taken that view. 
But in my opinion, this S. 148 of the 
Code cannot be resorted to, for narrow- 
ing down the scope of O. 6, R. 18 of the 
Code, the language of which, in my 
opinion, is qvite clear and unambigucus 
to indicate trat the Court’s power to ex~ 
tend such time is not limited to one 


_ Bhatt. If really that was the 
"of the legislature as has been submitted 
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category of cases, as submitted by Mr. 
intention 


by Mr. Bhatt, there was no reason for 
the legislature to first refer to both the 
categories of cases and then state that 
the party who has obtained an order for 
leave to amend shall not be permitted to 
amend after the expiration of such limit- 
ed time as aforesaid or of such fourteen 
days, as the case may be. The words ‘as 
the case may he’ are significant to indi- 
cate that the legislature clearly intend- 
ed to cover both the categories of cases 
and the expression ‘unless the time is 
extended by the Court’ will govern both 
the categories of cases. The embargo of 
not permitting to amend after the ex- 
piration of the period fixed or granted in 
the Court’s order or of such fourteen 
days, i.e. the period fixed by law, will 
remain only or will come into force only, 
if the Court does not extend time. The 
provisions contained in O. 6, R. 18 of the 
Code clearly indicate that such power 
vests in the Court to extend time, in 
such cases also, where the time is not 
fixed or granted by the ‘Court, but the 
period of fourteen days apply in view of 
such time fixed under O. 6, R. 18 of the 
Code. Mr. Bhatt has not been able to cite 
any authority wherein such restricted 
meaning has been given to this expres- 
sion used in O. 6, R. 18 of the Code. 


6. Mr, M. I. Patel, appearing for the 
petitioner, has invited my attention to 
several decisions in support of his sub- 
mission. In Mahanth Ram Das v. Ganga 
Das, AIR 1961 SC 882, the facts were as 
under: 


“Where a Bench of the High Court, 
while deciding an appeal in favour of 
the appellant, passed a peremptory order 
fixing the period for payment of deficit 
court-fee and the appellant made an ap- 
plication for extension of time before 
the time fixed had run out, but the appli- 
cation came on for hearing before a Di- 
vision Bench after the period had run 
out: 

It was held, that the High Court was 
not powerless to enlarge the time even 


though it had peremptorily fixed the 
period for payment. S. 148, in terms, 
allowed extension of time, even if the 


original period fixed had expired, and 
S. 149 was equally liberal. A fortiori, 
those sections could be invoked by the 
applicant, when the time had not actu- 
ally expired. An order extending time 
for payment, though passed after the 
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expiry of the time fixed, could ‘operate 
from the date on which the time fixed 
expired,” 

The pertinent observations on which I 
want to rely upon are: 

“The procedural orders though per- 
emptory (conditional decree apart) are, 
in essence in terrorem, so that dilatory 
litigants might put themselves in order 
and avoid delay. They do not, however, 
completely estop a Court from taking 
note of events and circumstances which 
happen within the time fixed. 

Ss, 148, 149 and 151 clothed the High 
Court with ample power to do justice to 
a litigant if sufficient cause was made 
for extension.” . 

7. In Smt, Lakshmi Bala Chanak v. 
Brojendra Nath Pain, AIR 1971 Cal 243, 
a single Judge of the Calcutta High Court 
has, at page 244, after referring to the 
aforesaid decision of the Supreme Court, 
observed: 

* The Supreme Court has express- 
ly laid down that the Court has power 
to condone the delay and extend the 
time fixed under S. 148, Civil Procedure 
Code, even if the original time fixed by 
the Court had expired. This material 
passage in the judgment of the Supreme 
Court seems to have been overlooked in 
the single Bench decision of this Court 
(AIR 1965 Cal 354), relied upon by the 
trial Judge. It is true, that, in the case 
before the Supreme Court, the directions 
were made in the order and not in the 
decree, but I think that the same princi- 
ple can be applied in case of decree also. 

In view of the decision of the Supreme 

Court as referred to above, in my opin- 
ion, the Court has power to extend time 
under S. 148 of the Civil Procedure Code, 
even after the time fixed by the Court 
in the decree had expired.” 
This decision only deals with the aspect 
of the case, where the aforesaid observa- 
tions made by the Supreme Court can 
also be extended to the cases where the 
decree is passed and time is granted in 
the decree. 


8 Mr. Patel has invited my attention 
to the decision of a single Judge of 
Andhra Pradesh High Court in Banku 
Ramulu Patrudu v. Konda Narayana 
Raju, AIR 1962 Andh Pra 527 at p. 528, 
after quoting the provisions of O. 6, R. 18 
of the Code, it is observed: 

“The word ‘court’ therefore has, in 
my view, to be understood for the pur- 
pose of this rule in the context, It is not 
unknown that trial Courts also allow 


Nareshchandra v. State (J. M. Sheth J.) 


A.LR. 


amendments and when the trial Courts 
refuse, the appellate or revisional Courts 
interfere and allow amendments. Such 
cases not being unknown, it is all the 
more reasonable that the word ‘court’ 
should therefore, be a matter for under- 
standing according to the context. In the 
instant case, even the trial Court thought, 
it had powers to extend time given by 
the revisional Court to amend the plaint. 
Such a mistake committed in these cir- 
cumstances, could certainly, in my view, 
be held to be bona fide. Therefore, on 
discovering the mistake an effort . has 
been made by the plaintiff to file an ap- 
plication in the Court to get a formal 
order of extension of time for amend- 
ment. Though this has been wrongly 
carried out it cannot but be held te be 
bona fide, and in any case such as could 
be condoned, if necessary, by the exer- 
cise of the inherent powers vested in this 
Court under 5. 151, C.P.C. for the pur- 
pose of meeting the ends of justice.” 

It is significant to note that in that case 
amendment was allowed by the High 
Court in revision petition. No time was 
fixed for carrying out that amendment 














and there was delay made in 
carrying out such amendment in 
the trial Court by the persons who 


obtained leave for amendment. The High 
Court reached the conclusion that even 
if there is any delay, the High Court can 
regularise it by condoning the delay 
even in its inherent jurisdiction under 
S. 151 of the Code. In my opinion, the 
Andhra High Court has correctly laid 
down that position. 


9. Mr. Patel has also invited my at- 
tention to the decision of a single Judge 
of the Madras High Court in Rahmat Bi 
Saheba v. R, Krishna Doss Lala, AIR 
1940 Mad 641 at p. 648, the relevant ob- 
servations made are: 


eee As regards the second issue whe- 
ther the amendments not having been 
earried out in the original plaint the suit 
is bad against defendants 2 to 4, O. 6, 
R. 18, Civil Procedure Code, has got to 
be considered. That rule provides that 
where an amendment of the plaint is 
ordered, the amendment has to be carri- 
ed out in the plaint within the time limit- 
ed by the order or if no time is fixed 
within 14 days of the order unless the 
Court extends the time later on. In this 
case the plaintiff was absolutely indif- 
ferent and no amendments were actually 
embodied in the plaint. But my attention 


ne 


1977 A’bad Cotton Mfg. Co. v. 


is drawn to an application made on the 
date of the trial, that is 2nd October, 
1936, on which date the plaintiff applied 
by C. M. P. No. 2534 of 1936, for exten- 
sion of time to carry out the amendment 
in the plaint, It does not appear whether 
notice of this application was given to 
the other side but an order was passed 
on that date that orders will be passed 
along with the judgment and when the 
judgment was delivered on 8th October 
the Court said ‘amendment will be made 
by the Court’, The Judge directed the 
officers of the Court to carry out the am- 
endment and this appears to have. been 
done. It is possible to view this as a suffi- 
cient compliance with the provisions of 
O. 6, R. 18.” 


In my opinion, these two last decisions 
referred to, by me also indicate that the 
Court has power to extend such time 
even in cases where the time is not fixed 
or granted by the Court in the order 
permitting the amendment, but the time 
is fixed by law, viz. fourteen days, from 
the date of the passing of the order per- 
mitting amendment. As said earlier, the 
language of O. 6, R. 18 of the Code clear- 
ly indicates that position to be the cor- 
rect position. I, therefore, reject the sub- 
missions made by Mr. Bhatt on behalf of 
the opponents and accept the submissions 
made by Mr, Patel on behalf of the peti- 
tioner. 


10. Mr. Bhatt has next contended 
that in case his argument is not accept- 
ed, the trial Court shall be directed to 
consider whether proper case was made 
out to exercise jurisdiction, in favour of 
the petitioner. In my opinion, it is not 
necessary in the instant case to leave 
that matter to the trial Court, as the ad- 
mitted position is, that boththe sides did 
not know about the order passed below 
Ex. 7, allowing the amendment. It was 
only at the time of trial, that the parties 
came to know about it and the plaintiff 
moved the Court to permit him to carry 
out such amendment, Sufficient cause is 
shown for condoning the delay. It is 
even a fit case to exercise inherent 
powers of this Court under S. 151 of the 
Code, if necessary. But, in my opinion, 
the language of R. 18 of O 6 of the Code 
is sufficient to indicate that the Court 
has such power. 

1i. Mr. Bhatt has further submitted 
that the opponents must be given an 


‘opportunity to amend the written-state- 


ment in view of the amended plaint. 
That is the right of the opponents-defen- 
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dants. There is no question of any dis- 
cretion of the Court. Naturally, they will 
have a right to file an additional written 
statement after the plaint is amended as 
per the order of the Court. The trial 
Court will necessarily have to give them 
time for filing such amended written 
statement after the plaint is amended. 
if the defendants so choose to do. 


12. Revision petition is allowed and 
the order passed by the trial Court below 
Ex. 40, dated 30-8-1974, dismissing the 
petitioner's application, Ex. 40, is set 
aside and application, Ex. 40, is allowed. 
The petitioner is permitted to carry out 
the amendment as per the order passed 
below Ex. 7 in June, 1972, within two 
weeks after the date of the receipt of 
this writ by the trial Court. Looking to 
the circumstances of the case, each party 
is ordered to bear its own costs in this 
revision petition as well as in application 
Ex. 40. It need not be emphasised that 
the opponents-defendants will get the 
opportunity as the law permits, to file an 
additional written statement to the am- 
ended plaint after the plaint is amended. 
The trial Court will give reasonable time 
to the opponents-defendants to file such 
amended written statement, if the oppo- 
nents-defendants so choose to do. Rule is 
made absolute, 


Petition allowed. 
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J. B. MEHTA, A. D. DESAI, D. A. DESAI, 
P. D. DESAI AND B. K. MEHTA, JJ. 


A’bad Cotton Mfg. Co. Ltd. etc., Appli- 
cants v. Union of India and others, Res- 
pondents. 


Special Civil Applns. Nos. 1721, 1780 to 
1786, 1791 to 1794, 1800 to 1802, 1806 to 
1811, 1818, 1841, 1837, 1838, 1877, 1878, 
1902, 1913, 1978, 2059, 2069, 2079, 2080, 
2081, 2113 & 2114 of 1976, D/- 13-4-1977. 

Constitution of India, Art. 226 (as am- 
ended) —— Constitution (Forty Second 
Amendment) Act (1976), S. 58 (2) — In- 
terpretation of amended Art. 226— Scope 
and ambit of fetter under Art. 226 (3) — 
Abatement of writ petitions under S. 58 
(2) of the Amendment Act — Governing 
principles — Writ petition challenging 
Trade Notice and action of Excise Autho- 
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rities as being violative of Art. 31 (1) — 
Whether abates — (Central Excises and 
Salt Act (1944), S. 35). 

The scheme of amendment made by 
Constitution (Forty-second Amendment} 
Act, 1976 has to be interpreted in the 
light of the situation which was intend- 
ed to be remedied. An interpretation as 
would advance the object of the Parlia- 
ment and would not frustrate the same 
has tò be put. (Para 8) 

The jurisdiction under Art. 226 (1) be- 
fore the amendment was very wide as 
this writ jurisdiction could be exercised 
not only for enforcement of fundamental 
rights but for ‘other purposes’ and even 
where there was existence of other reme- 
dies it was only as a matter of self-re- 
straint that this extraordinary jurisdic- 
tion was not exercised when adequate 
alternative relief existed by recourse to 
ordinary remedies created by the law. 

(Para 8) 

After the amendment, Art. 226 (1) has 
been restricted by the three sub-clauses 
under Art. 226 (1). Not. only the scope 
of the writ jurisdiction is restricted by 
the specified purpose which is substitut- 
ed in the place of ‘other purposes’ in 
Cls. (b) and (ce) but a further fetter is 
added under Art. 226 (3) that no such 
petition for redress of injury referred to 
in sub-cls. (b) and (c) of Cl. (1) shall be 
entertained if any other remedy for such 
redress is provided for by or under any 
other law for the time being in force. A 
bare perusal shows that this fetter is not 
attracted to a petition for enforcement of 
fundamental rights falling under Art. 226 
(1) (a) as i is restricted to sub-cls. (b) 
and (c) only. The second feature which 
must be borne in mind is that this is a 
fetter to the entertainment of the peti- 
tion itself because now the writ jurisdic- 
tion for the specified purpose in Cls. (b) 
and (c) of Art. 226 (1) has to be exercis- 
ed if there is no other remedy for such 
redress provided for by or under any 
other law for the time being in force. 
Formerly, by a self-limitation the dis- 
cretion was exercised not to entertain 
writ petitions when alternative remedy 
existed but now when a constitutional 
fetter is created, the Court would have 
no jurisdiction if alternative remedy for 
such redress is provided for ‘by or under 
any other law. This being a fetter on the 
jurisdiction of the Court will have to be 
strictly interpreted. Even though the 
words ‘any other remedy’ had been used, 
it is obvious that ‘any other remedy’ has 
to be for redress of the injury for which 
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this writ jurisdiction is conferred and, 
therefore, it must be equally adequate or 
efficacious so that qualitatively and quan- 
titatively the same relief would be given 
for redress of the injury to the peti- 
tioner. Therefore, the adequate efficaci- 
ous remedy is always implicit if the 
remedy is to be for redressing the injury 
as effectively as could be done in the 
writ petition. The third important fea- 
ture is that such a remedy must have 
been provided for by or under any other 
law for the time being in force which 
makes it implicit that this must be a 
direct remedy specifically provided by or 
under the specific law in force under 
which the impugned action is taken or 
order is made. (Paras 10, 13) 
The amplitude of the fetter would de- 
pend on the amplitude of such alterna- 
tive remedy which is provided for direct 
attack by or under the other law in 
question and not on any general remedy 
of a civil suit by way of a collateral at- 
tack, (Para 11) 
Although the writ jurisdiction has been 
restricted by specifying the particular 
purpose in cls. (b) and (c) for which now 
the writ jurisdiction could be exercised, 
the grounds for such supervisory writ 
jurisdiction are still contraventions of 
constitutional or other provisions of law 
including orders, rules, regulations, 
bye-laws or other instruments made 
thereunder or the illegalities committed 
by the authorities acting under these 
provisons, Even this new ground would 
show that the distinction between a real 
and a purported order which is an ultra 
vires order substantively or procedurally 
by not remaining within the limited 
bounds: or the mandated area or because 
of non-compliance of fundamental essen- 
tial provisions of law or principles of 
natural justice which would make such 
orders nultities or ex facie without jur- 
isdiction would be all the more material. 
(Para 12) 

When the petitioner is to be asked to 
exhaust his alternative remedies provid- 
ed under the Act before. entertaining the 
writ petition, this distinction would al- 
ways be material where the order is a 
nullity as being ex facie without juris- 
diction or in non-compliance with the 
provisions of the Act or the essential 
principles of justice or on any other 
ground as explained in Tarachand 
Gupta’s case, AIR 1971 SC 1558 (1565) or 
Bhopal Sugar Industries case, AIR 1967 
SC 549 or Mohd. Nooh’s case. AIR 1958 
SC 86 (94) and is, therefore, a purport- 
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ed order or nullity. In such a context the 
alternative remedy would be a futile 
remedy because it did not affect the in- 
herent nullity in the challenged decision, 
which would result in the material dis- 
tinction that the party may appeal 
against such decision but he was not 
bound to do so. Therefore, in such cases 
where the challenge is on the ground 
that the- order is an ultra vires order, the 
question of exhausting alternative re- 
medy could hardly arise as the petitioner 


could straightway seek remedy of judi- 
cial review. These settled principles 


would be all the more applicable after 
this constitutional fetter where the em- 
phasis is now on full redress of injuries 
for which specified purpose only this 
extraordinary remedy is created so that 
in such substantial injuries consisting of 
non-compliance with other constitutional 
er statutory provisions or  illegalities 
which go to the root so as to result in 
failure of justice when committed by 
authorities and tribunals acting under 
those provisions, it would be a poor con- 
solation to a citizen to be told in cases of 
such purported orders to avail of such 
remedy which he is not bound to exhaust 
‘and which would not be efficacious at all 
but a futile remedy in case the order is 
confirmed as it would still remain a nul- 
lity. Case law reviewed. (Paras 22, 23) 


Every Act would have to be examined 
when such a question of the existence of 
alternative remedy arises and it would 
have to be found out as to what is the 
amplitude of the normal Act remedies for 
appeal or revision so that the question 
of real or purported order would be deci- 
sive. If the Act remedy is so wide as to 
cover even purported orders so that no 
part of the activity of the authority is a 
collateral activity, the Act having pro- 
vided for direct remedies to such a wide 
extent, that remedy would have to be 
first exhausted. On the other hand, where 
the Act remedies are not of such wide 
amplitude but only for orders under the 
Act, in cases of such purported orders, 
the appeal remedy could not come in the 
way of the petitioner as it could not be 
said to have been provided for such pur- 
ported orders which are null and void 
and which it would not be obligatory for 
the petitioner to exhaust for the simple 
reason that such an appeal remedy 
would not be able to cure the defect even 
if the appeal confirms the original order 
bearing this indelible mark of nullity. 

(Para 27) 
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Similarly in cases where, the question 
raised is of legislative competence or of 
excessive delegation, the authorities 
created by the Act being creatures of the 
statute, such questions of ultra vires of 
the provisions of the Act would be 
foreign to the scope of that jurisdiction 
and they could not dispose of such ques- 
tions of ultra vires of the provisions of 
the statute, orders, rules or instruments 
made thereunder. The same would be 
true of the orders which are totally de 
Hors the Act and, therefore, ex facie 
without jurisdiction even in the narrow 
sense as complete nullities which could 
be ignored as creating no rights and ob- 
ligations whatever. The amplitude of the 
appeal provisions would be relevant con- 
sideration in cases of purported orders 
without ‘jurisdiction’, as interpreted in 
the wider sense as explained in the 
Anisminic decision ((1969) 1 All ER 208). 

(Para 28) 

Writ petitions under Art. 226 (1) (a) 
on the ground of invasion of fundamen- 
tal rights are entertainable where the 
action is taken under an ultra vires sta- 
tute, or where, although the statute is 
intra vires the action is without jurisdic- 
tion or the principles of natural justice 
are violated. Errors of law or fact com- 
mitted in the exercise of jurisdiction 
founded on a valid law do not entitle a 
person to have them corrected by way of 
writ petitions. A threat to property un- 
backed by a valid law or a want of juris- 
diction or a breach of the principles of 
natural justice must be clearly made 
out, to entitle one to the assistance of 
High Court. If that is successfully done 
then the provisions for other remedies do 
not stand in the way. AIR 1971 SC 870, 
Rel. on. (Para 29) 

The petitioners Mill Companies filed 
writ petitions challenging Trade Notice 
issued by Deputy Collector of Central 
Excise, No. 195/76, D/- 9-8-1976 as illegal 
and without jurisdiction as it ran counter 
to Tariff Item 18-E and to fundamental 
principles of levy of excise on manufac- 
ture of excisable goods only and the 
action of Superintendent of Excise direct- 
ing the petitioners to get authentication 
of E-B-4 Register immediately and main- 
tain the same as per the Trade Notice, as 


‘without the authority of law and there- 


fore violated Art. 31 (1). The respondents 
raised a preliminary objection that the 
petitioners not having exhausted reme- 
dies available under the Central Excises 
and Salt Act, 1944, there was a bar to 
entertain and decide the petitions under 


+ 
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Art. 226 (3) and therefore the petitions 
abated under S. 58 (2) of the Constitu- 
tion (Forty-second Amendment Act). 


Held: The petitions are for enforce- 
ment of fundamental rights to hold pro- 
perty under Art. 31 (1) as prima facie, 
it is shown that the excise authorities 
are seeking to enforce this demand of 
excise duty arrogating a jurisdiction to 
themselves to change the settled basis of 
excise levy for this blended yarn for all 
these years by acting on the aforesaid 
Trade Notice issued by the Deputy Col- 
lector in breach of the principles of na- 
tural justice. At this stage the Court has 
to see only the prima facie case as per 
the demurrer being clearly made out, of 
want of jurisdiction or breach of the 
principles of natural justice to entitle the 
petitioner to the assistance of High 
Court because of the actual threat to 
their fundamental rights of holding the 
property under Art. 31 (1). Without even 
waiting for the final process of adjudi- 
cation, the authorities are insisting on 
the compliance with the Trade Notice by 
changing the settled basis of the present 
excise levy. In any event, this would be 
tax without authority of law so as to 
contravene Art. 265, the other provision 
in the Constitution and it could be chal- 
lenged on the ground of this action being 
ex facie without jurisdiction and in 
breach of the principles of natural jus- 
tice by seeking to implement such execu- 
tive instructions. (Para 30) 


Section 35 of the Central Excises and 
Salt Act, 1944 admittedly does not pro- 
vide any appeal against such a Trade 
Notice. In view of R. 2 (22) of the Cen- 
tral Excise and Salt Rules no such exe- 
cutive instruction could be issued by the 
Deputy Collector under R. 233 because 
only Collector in Gujarat had such a 
power. The assessing authority would 
have to reach its decision without the 
constraint of any such Trade Notice as 
even under R. 233 what could be issued 
would be administrative instructions and 
not such a direction to change the basis 
of assessment. AIR 1969 SC 48 (51); 
(1968) 9 Guj LR 261, Rel. on. f 

(Paras 31, 32) 


In the present case the question is of 
excise duty for blended yarn under 
Tariff Item 18-E and the question is as 
to which is the standard to be adopted 
for its assessment, whether it should be 
assessed at the spindle point or after its 
weight has increased in sizing. From the 


A’bad Cotton Mfg. Co. v. Union of India (FB) 


A.I. R. 


eloquent contrast of Entry 18-A and its 
artificial definition of .'manufacture’ and 
from the fact that all these years, right 
from 1972 when this Entry came in exist- 
ence for the first time, the authorities 
themsleves have adopted the basis of 
taxing this commodity only at the 
Spindle point, a prima facie case is made 
out both of invasion of fundamental 
rights and the order of the authorities 
being ex facie without jurisdiction or a 
purported order when even without 
hearing the petitioners as per the essen- 
tial principles of natural justice, the 
additional excise duty is sought to be 
recovered from them. Therefore, the 
petitioners are entitled to approach High 
Court at this stage and the fetter created 
under Art, 226 (3) does not come in the 
way of the petitioners so far as the pre- 
sent group is concerned. Therefore, all 
these petitions do not abate, (Para 33) 


Cases Referred: Chronological Paras 
AIR 1976 SC 425: 1976 Lab IC 303 8 


AIR 1975 SC 769:1975 Tax LR 1446 33 
AIR 1973 SC 2602 26 
(1973) 14 Guj LR 209 23 
AIR 1972 SC 1598:1972 Lab IC 864 
, 10 
(1972) 83 ITR 508 (Ker) 20 
AIR 1971 SC 870: 1971 Tax LR 391 
29, 30 
AIR 1971 SC 1558:1971 Tax LR 706 ` 13 
AIR 1970 SC 314 26 
AIR 1970 SC 645 15 
AIR 1969 SC 48 32 
(1969) 1 All ER 208 12, 13, 24, 28 


(1968) 9 Guj LR 261 19 


AIR 1967 SC 549 14 
AIR 1966 SC 1089 28 
AIR 1966 SC 1361 9 
AIR 1966 SC 1445 9 
AIR 1965 SC 1942 25 
ATR 1964 SC 477 9 
AIR 1964 SC 685 10 
AIR 1963 SC 827 18 
AIR 1962 SC 1621 29 
AIR 1958: S5C 86 16 
AIR 1954 Bom 2839:55 Bom LR 946 21 
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AIR 1940 PC 105 13 

S. J. Sorabji with K. H. Kaji (in Spl. 
C. A. No. 1721/76); V. B. Patel with Vijay 
V. Patel (in Spl. C. As. 1780 to 1786, 1792, 
1793, 1794, 1806 to 1809 of 1976); K. S. 
Nanavati for I. M. Nanavati (in Spl C. 
As. 1791, 1810 to 1813, 1841, 1902, 2069, 
2059, 2113 and 2114 of 1976); S. J. Sorab- 
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ji with A. C. Gandhi (in Spl. C. A. No. 
[800 of 1976); A. C. Gandhi (in Spl. C As. 
Nos. 1801, 1802, 1837, 1838, 1877, 1878, 
1913 and 1978 of 1976) and Ashwin L. 
Shah (in Spl. C. As. Nos. 2079 to 2081 of 
1976), for Applicants; K. G. Vakharia, 
for Respondents in all the matters; Anil 
B. Divan appeared as Intervener. 

J. B. MEHTA, J.:— This group of peti- 
tions is referred to this Bench to decide 
the question whether it abates on the 
grounds mentioned in the affidavit of the 
respondents. These petitions were filed 
by the petitioner-mill companies which 
are cotton textile units manufacturing 
blended yarn which became dutiable for 
the first time under Tariff Item 18-E 


which was added on March 16, 1972 in 
the Central Excises and Salt Act, 1944 
(hereinafter referred to as ‘the Act’). it 


is the case of the petitioners that blend- 
ed yarn was coated with sizing materials 
to impart strength to the yarn in the 
weaving process in all these composite 
mills and in that process the weight of 
the blended yarn increased by some 12 
to 14 per cent. It is the case of the peti- 
tioners that blended yarn remained 
blended yarn even after the sizing pro- 
cess, The excise duty was paid on the 
sizing materials. In all these mills the 
duty was charged by the excise autho- 
rities under Tariff Item 18-E on weight 
basis per kilogram of unsized yarn, that 
is to say, at the spindle point. However, 
by the Trade Notice issued by the Deputy 
Collector of Central Excise, No. 195/76, 
dated August 9, 1976, a change of basis 
had been made. The said Trade Notice 
had been communicated by the Mil- 
owners’ Association to these petitioner- 
mills on August 14, 1976 by Annexure ‘A’ 
as under:— ; 


“a question has arisen whether Cen- 
tral excise duty on yarn, all sorts 
(N. E. S.) falling under Tariff Item No. 
18-E of the Central Excise Tariff, manu- 
factured in a composite mill and used in 
the weaving of fabrics in the same mill 
should be charged at spindle stage or at 
the stage of cones, bobbins and beams 
ete. 

2, It is decided that the accounting of 
the yarn in R. G. 1 Register may be made 
at the spindle point, but for E, B. 4 Re- 
gister or assessment of duty, the weight 
of the yarn at the stage of cones, bob- 
pins and beams ete. should be taken 
into account. 


3. All trade associations, chambers of 
commerce and the members of the Re- 
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gional Advisory Committee are request- 
ed to bring this to the notice of their 
members/manufacturers.” 

Thereafter the Superintendent of Excise 
by the letter at Annexure ‘B’ dated 
August 28, 1976 informed all the units on 
this question of assessment of duty on 
yarn used in composite textile mills for 
the manufacture of fabrics, the follow- 
ing instructions:— ` 

“Your attention is invited to M. P. 
Trade Notice No. 195/76 (Yarn NES No. 
2/76) dated 9-8-76. 

2. As directed in para 2 of the said 
trade notice, the accounting of the yarn 
in R. G. 1 Register may be made at the 
spindle point but for E. B. 4 Register or 
assessment of duty the weight of the 
yarn at the stage of cone, bobbins and 
beams etc. should be taken into account. 

3. You are therefore requested to get 

authentication in E. B. 4 Register imme- 
diately and maintain the same as per the 
above trade notice.” 
The Superintendent also addressed a 
further communication finally at Anne- 
xure ‘F’ to the petitioner-mills on the 
subject of assessment of this NES yarn 
as under:— 

“You are already directed by me that 
for purpose of assessment of the yarn in 
question the weight of the yarn should 
be taken at cones, beams, bobbins stage 
ete. but so far I find that you pay duty 
on the yarn in question at spindle stage. 
So please adopt the procedure for pay- 
ment of duty by the stages mentioned 
above when the yarn is actually taken 
for use. 

You are further requested to furnish 
this office the quantity of sizing mate- 
rials used for sizing the yarn for the fol- 
lowing period: i 

4-8-76 to 31-8-76, Sept. 76. 

You are hereby instructed to furnish 
the particulars of sizing materials used 
every month. 

Please treat this as most urgent.” 


2. It is the case of the petitioners 
that since the issue of the licence by the 
excise authorities for the manufacture of 
this polyester blended textiles, the peti- 
tioners had been consistently assessed to 
excise duty on yarn at spindle point and 
they maintained personal ledger account 
as provided by the Act and the Rules 
under the relevant self-assessment pro- 
cedure. This Trade Motice is challenged 
as totally null and void and of no legal 
effect in these petitions where a further 
relief is claimed restraining the respon- 
dents-authorities from collecting or de- 
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biting any excise duty from the petition- 
ers or in their personal ledger account 
on the basis of the weight of yarn manu- 
factured by the petitioners after sizing 
instead of at the spindle point, or from 
enforcing the letter at Annexcre ‘F’ 
dated October 19, 1976. 

3. The relevant Tariff Item 18-E runs 
as under:— 

“18-E, Yarn, All Sorts. N. E. S. 

Yarn, all sorts, not elsewhere specified, 
in or in relation to the manufacture of 
which any process is ordinarily carried 
on with the aid of power. 

` Per Kg. of 
yarn. 

(1) si ieee Srii 


(2) Yarn containing partly synthetic 
staple fibre of non-cellulosic origin, other 
than acrylic fibre, and partly any other 


fibre or fibres (excluding wool) if the 
non-cellulosie fibre content, by weight. 
of such yarn is 
(i) 50 per cent or more 24-00 
(ii) less than 50 per cent but 
not less than 25 per cent 19-00 
(iii) less than 25 per cent but 
more than 10 per cent. 16-00 
(iv) 10 per cent or less -12-00.” 


The petitioners’ case is that as this blend- 
ed yarn remained yarn even after sizing 
process, they were paying excise duty on 
the basis of the weight per kilogram un- 
der Tariff Item 18-E (2) (ii) and this 
basis was sought to be changed because 
of the aforesaid illegal ultra vires trade 
notice issued by the Deputy Collector. 
The petitioners had pointed out that even 
in the context of cotton yarn under 
Tariff Entry 18-A the contrast was elo- 
quent. Tariff Item 18-A runs as under:— 

“Cotton twist, yarn and thread, all 
sorts. containing not less than ninety 
per cent by weight of cotton calculated 
on the total fibre content, whether sized 
or unsized, in all forms including skeins, 
hanks, cops, cones, bobbins, pirns, spools, 
reels, cheeses, balls or on warp beams, 
in or in relation to the manufacture of 
which any process is ordinarily carried, 
on with the aid of power.” 

Tariff sub-item 18-A (1B) proviso stated 
as follows:— 

“The duty on sized twist, yarn or 
thread shall be charged on the basis of 
its weight before sizing.” 

It was also pointed out that even under 
the definition of the term ‘manufacture’ 
in S. 2 (£) (iv) it was provided as under: 

“In relation to goods comprised in 
Item No. 18-A of the first Schedule, in- 
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cludes, sizing, beaming, warping, wrap- 
ping, winding or relating, or any one or 
more of these processes, or the conver- 
sion of any form of the said goods into 
another form as such goods. 

It was, therefore, urged by the petition- 
ers that where the Legislature intended 
this artificial meaning by inclusion of 
subsequent processes after the yarn had 
come into existence, the relevant defini- 
tion of ‘manufacture’ under S. 2 (£) (iv) 
had been amended as in Item 18-A but 
no such artificial meaning was attracted 
for the Item 18-E and, therefore, the 
Legislative intention was obvious that 
Item 18-E would attract duty only at the 
stage of manufacture of yarn and subse- 
quent processes carried out would not 
result in the duty being leviable on the 
weight of the said yarn at the subse- 
quent stage. Therefore, the aforesaid 
Trade Notice which sought to change the 
entire basis of assessment was challeng- 
ed as illegal and without jurisdiction as 
it ran counter to the ‘Tariff Item 18-E 
and to the fundamental principles of 
levy of excise on manufacture of excis- 
able goods only. Though in the petitions 
it was stated that only such change of 
basis was made in these mills falling 
under the Baroda Collectorate and at 
Calcutta. at other places the old system 
continued, at the time of hearing Mr. 
Vakharia had stated that throughout the 
country the authorities were insisting on 
this changed basis for levy of excise on 
this blended yarn. The petitioners had 
also urged that the impugned Trade No- 
tice and the action of the authorities was 
without authority of law and, therefore, 
violated Art. 31 (1) of the Constitution. 
The petitioners had through their Asso- 
ciation and the federation gone up to the 
Central Board without any result and, 
therefore, this petition had been filed. 

4, In the affidavit-in-reply this levy 
was sought to be supported as being on 
the true interpretation of Tariff Item 
18-E. It was the plea of the authorities 
that the yarn manufactured at the 
spindle stage was not completely manu- 
factured unless it was wound on cones, 
bobbins and beams as per their require- 
ments and that it was so wound only 
after the process of sizing was carried 
out on such warp yarn, Various provi- 
sions of the Act and the Rules had been 
relied upon and it was urged that the 
issue of unsized yarn for sizing could not 
be said to be the removal of yarn for 
use in the manufacture of any other com- 
modity. The yarn even after sizing con-< 
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tinued to be yarn and, therefore, the 
point of removal for payment of duty 
would be the point at which the sized 
yarn was removed for the manufacture 
of fabrics which was another excisable 
commodity. It was denied that the yarn 
produced or manufactured by the peti- 
tioner at the spindle stage was sold or 
was capable of being used or sold in the 
market. It was stated to be not complete- 
ly manufactured unless it was wound on 
cones, bobbins and beams as per their 
requirements and it was so wound only 
after the process of sizing was carried 
out on such- warp yarn. 


5. In the further affidavit this Trade 
Notice was said to be determining the 
general principles as to how the duty 
was to be levied under Tariff Item No. 
18-E and it was contended that the said 
general principles in the Trade Notice 
were not binding on the assessing autho- 
Tity. It was for the assessing authority to 
determine the question of assessment and 

(Contd. on Col. 2) 





Original Art. 226 


226 (1) 
Art. 32, every High Court shall have 
power, throughout the- territories in 
relation to which it exercises juris- 
diction, to issue to any person or 
authority, including in appropriate 
cases any Government, within those 
territories directions, orders or writs, 
including writs in the nature of 
habeas corpus, mandamus, prohibi- 
tion, quo warranto, and certiorari, or 
any of them, for the enforcement of 
any of the rights conferred by Part 
WI and for any other purpose. 


(1A) The power conferred by Cl. (1) to 
issue directions, orders or writs to 
any Government, authority or per- 
son may also be exercised 
by any High Court exercising 
jurisdiction in relation to the terri- 
tories within which the cause of ac- 
tion, wholly or in part, arises for the 
exercise of such power, notwith- 
standing that the seat of such Gov- 
ernment or authority or the resi- 
dence of such person is not within 
those territories. 

(2) The power conferred on a High 
Court by Cl. (1) or Cl. (1A) shall not 
be in derogation of the power con- 
ferred on the Supreme Court by 
Cl. (2) of Art. 32.” 
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while assessing, the assessing authority 
may follow the guidelines given in the 
Trade Notice. Therefore, the Trade No- 
tice did not give any cause of action but 
only the assessment would give the cause 
of action. It was contended, therefore, 
that assuming that the letter Annexure 
‘F’ dated October 19. 1976 did not con- 
tain any decision, the petition was pre~ 
mature and the petitioners must exhaust 
the remedy available to them before the 
assessing authority. It was, therefore, 
contended that the petitioner having not 
exhausted the remedies available under 
the Act, there was a bar to entertain and 
decide this petition under Art. 226 (3) 
and, therefore, the petition abated under 
S. 58 (2) of the Constitution (Forty- 
second Amendment) Act, 1976. It is in 
view of this objection that this refer- 
ence has come up to this larger Bench. 

6. At the outset we would set out the 
provision of Art. 226 as it steod befere 
the amendment and after the present 
amendment so far as these relevant 
clauses are concerned— 


Amended Art. 226 


Notwithstanding anything in 
Art. 32 but subject to the provisions of 
Art. 131-A and Art. 226-A, every High 
Court shall have power throughout the 
territories in relation to which it exer- 
cises jurisdiction to issue to any per- 
son or authority, including in appro- 
priate cases, any Government, within 
those territories directions, orders or 
writs, including writs in the nature of 
habeas corpus, mandamus, prohibition, 
quo warranto and certiorari, or any of 
them,— 








(a) for the enforcement of any of the 


tights conferred by the provisions of 
Part II; or 


(b) for the redress of any injury of a sub- 


stantial nature by reason of the con~ 
travention of any other provision of 


‘this Constitution or any provision of 


any enactment or Ordinance or any 
order, rule, regulation, bye-law or 
other instrument made thereunder; or 


{c) for the redress of any injury by rea- 


son of any illegality in any proceedings 
by or vefore any authority under any 
provision referred to in sub-cl. (b) 
where such illegality has resulted in 
substantial failure of justice. 
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Original Article 226 


Amended Art. 226 





(2) The power conferred by Cl. (1) to 


issue directions, orders or writs to any 
Government, authority or person may 
also be exercised by any High Court 
exercising jurisdiction in relation to 
the territories within which the cause 
of action, wholly or in part, arises for 
the exercise of such power, notwith- 
standing that the seat of such Govern- 
ment or authority or the residence of 
such person is not within those terri- 
tories. 

(3) No petition for the redress of any 
injury referred to in sub-cl. (b) or sub- 
el. (c) of Cl. (1) shall be entertained if 
any other remedy for such redress is 
provided for by or under any other 
law for the time being in force 


XX XX n 





Section 58 (1) and (2) of the Forty-second 
Amendment Act ran as under:— 

“58. (1) Notwithstanding anything con- 
tained in the Constitution, every petition 
made under Art. 226 of the Constitution 
before the appointed day and pending 
before any High Court immediately be- 
fore that day (such petition being refer- 
red to in this section as a pending peti- 
tion) and any interim order (whether by 
way of injunction or stay or in any other 
manner) made on, or in any proceedings 
relating to, such petition before that day 
shall be dealt with in accordance with the 
provisions of Art. 226 as substituted by 
S. 38. 

(2) In particular, and without prejudice 
to the generality of the provisions of 
sub-s. (1), every pending petition before 
a High Court which would not have been 
admitted by the High Court under the 
provisions of Art. 226 as substituted by 
S. 38 if such petition had been made 
after the appointed day, shall abate and 
any interim order (whether by way of 
injunction or stay or in any other man- 
ner) made on, or in any proceedings re- 


lating to, such petition shall stand 
vacated: 

xx XX xx” 
Therefore, the new amendment having 


been given retrospective effect so far as 
pending proceedings are concerned be- 
cause of S. 58 (2), every pending petition 
before the High Court which would not 
have been admitted under the provisions 
of Art. 226 as now substituted by S. 38 
of the Forty-Second Amendment Act if 
such petition had been made after the 
appointed day, that is, Ist February 1977, 


must abate. Therefore, the abatement 
question can be decided only by consider- 
ing the short question whether under the 
amended Art. 226 the present petitions 
could have been admitted by this Court. 

7. Mr. Sorabji vehemently argued 
that the present group of petitions could 
have been admitted even under the am- 
ended Art. 226 for two reasons— 

(1) because the petitions were for en- 
forcement of the fundamental rights con- 
ferred on these mill companies under 
Art. 31 (1) and to such petitions for en- 
forcement of fundamental rights there 
would be no. bar of Art. 226 (3) attract- 
ed by consideration of existence of any 
other alternative remedy; and 

(2) that the. Trade Notice in questior 
being ultra vires the Act, there was nc 
appeal provided under S. 35 of the Ac’ 
against the decision and the action 0: 
the authorities changing the entire basi! 
of levy of excise under Tariff Item 18-1 
and, therefore, when such a tax wa! 
sought to be levied without any autho: 
tity of law in violation of Art. 265 anc 
in plain violation of the provisions of thi 
Act resulting in such substantial injurie 
to the tune of lakhs of rupees ever! 
month by such an ultra vires action o 
the authorities, there was a substantia 
injury for redress of which the- petition 
ers could not have filed any appeal anc 
they were not bound to exhaust any al: 
ternative remedy. Such an action wai 
witheut any hearing in plain violation o 
the principles of natural justice and 
therefore, the petition being for redres: 
of injuries as a result of statutory contra: 
ventions or illegalities in statutory pro 
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ceedings under Cls. (b) and (c) of Arti- 
cle 226 (1), where there was substantial 
injury and substantial failure of justice 
by such ultra vires action of the autho- 
rities, there was no question of the fetter 
under Art. 226 (3) being attracted.” 

8. The whole scheme of the amend- 
ment will have to be interpreted in the 
light of the situation which was intended 
to be remedied and we would have to put 
that interpretation which would advance 
the object of the Parliament and would 
not frustrate the same. We would, how- 
ever, have to determine the question on 
the settled legal principles of construc- 
tion of such constitutional provisions 
especially in the context of such a writ 
jurisdiction by way of judicial review as 
a constitutional remedy of publice law, 
and the language would have to be strict- 
ly construed so as not to whittle down 
this extraordinary writ jurisdiction ex~ 
cept to the extent that the Parliament 
has curtailed this jurisdiction. Even the 
statement of objects and reasons for 
these two relevant Cls. 38 and 58 while 
amending Art. 226 to a significant extent 
states as under:— 

“While the High Courts continue to 
enjoy their power to enforce fundamen- 
tal rights, they cannot hereafter exercise 
jurisdiction in every case where there is 
an invasion of a legal right which, so 
far, they have been doing by virtue of 
the jurisdiction conferred by the expres- 
sion ‘for any other purpose’ which is be- 
ing deleted now. Instead, the High Courts 
are being vested with a restricted juris- 
diction. 

They can exercise jurisdiction in (a) 
cases where there is a contravention of 
a statutory provision causing substantial 
injury to the petitioner, and (b) cases 
where there is an illegality resulting in 
substantial failure of justice. In either 
case, the petitioner has to satisfy the 
Court that he has no other remedy: 

Provision is being made under Cl. 38 
that the High Courts shall not issue an 
interim order ordinarily except upon 
notice to the other side and after giving 
the other side an opportunity to be 
heard. An exception is made in cases 
where the loss or damage to the petition- 
er cannot be compensated in money. 
Notwithstanding this exception, the High 
Courts shall have no power to grant an 
interim order in any case where the 
effect of such order is to delay any in- 
quiry into a matter of public importance 
or any investigation or inquiry into an 
offenca punishable with imprisonment or 
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any action for the execution 
work/project of public utility, ete. 

Provision is also being made in Cl. 58 
to cover petitions pending in the High 
Courts.” 

The jurisdiction under Art. 226 (1) be- 
fore the amendment was very wide as 
this writ jurisdiction could be exercised 
not only for enforcement of fundamental 
rights but for ‘other purposes’ and even 
where there was existence of other re- 
medies it was only as a matter of self- 
restraint that this extraordinary jurisdic- 
tion was not exercised when adequate al- 
ternative relief existed by recourse to 
ordinary remedies created by the law. 
In Rohtas Industries v. Its Union, AIR 
aan SC 425 at p. 429 it was in terms 

e os 


“The expansive and extraordinary 
power of the High Courts under Art. 226 
is as wide as the amplitude of the lan- 
guage used indicates and so can affect 
any person —— even a private individual 
— and be available for any (other) pur- 


pose, even one for which another remedy 
may exist. The amendment to Art. 226 in 


1963 inserting Art. 226 (1-A) reiterates 
the targets of the writ power as inclu- 
sive of any person by the expressive re- 
ference to ‘the residence of such person’. 
But it is one thing to affirm the jurisdic- 
tion, another to authorise its free exer- 
cise like a bull in a china shop. This 
Court has spelt out wise and clear re- 
straints on the use of this extraordinary 
remedy and High Courts will not go be- 
yond those wholesome inhibitions except 
where the monstrosity of the situation or 
other exceptional circumstances cry for 
timely judicial interdict or mandate. The 
mentor of law is justice and a potent 
drug should be judiciously administered. 
Speaking in critical retrospect and por- 
tentous prospect, the writ power has, by 
and large, been the people’s sentinel on 
the qui vive and to cut back on or liqui- 
date that power may cast a peril to 
human rights.” 

That is why even an arbitrator appoint- 
ed under S. 10-A of the Industrial Dis- 
putes Act. 1947 was held to be a part of 
the methodology of the sovereign’s dis- 
pensation of justice, so as to be treated 
as a statutory tribunal amenable to judi- 
cial review. English precedents were 
adopted not on the ground that they were 
binding but because the jurisprudence of 
judicial review in this branch was found 
to be susbtantially common for Indian 
and Anglo-American systems and so Hals- 
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of any 
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bury’s passage explaining patent error of 
law on the record had been adopted as a 
sound statement of law. The wider 
emergence of common canons of judicial 
review was treated as a welcome trend 
towards a one-world public law. 


9. Similarly in Ahmedabad Mfg. & 
Calico Ptg. Co. v. Ramtahel, AIR 1972 SC 
1598 at pp. 1603-1604, it was pointed out 
that in some High Courts Art. 227 
was utilized for the purpose of securing 
relief by way of writs or directions in 
the nature of writs more accurately con- 
templated by Art. 226 of the Constitu- 
tion, (Ramesh v. Gendalal, AIR 1966 SC 
1445), and in some this Article was in- 
voked for getting orders of tribunals re- 
vised just as S. 115 of the Code of Civil 
Procedure was utilized for revision of 
orders of subordinate Courts: (Surendra 
Nath v. Stiphen Court Ltd, (AIR 1966 
SC 1361)). Therefore, the use of Art. 227 
as a substitute for Art. 226 for seeking 
a direction in the nature of a writ for 
quashing the orders of these subordinate 
tribunals was not approved and it was 
in terms held that for seeking relief by 
way of writs or directions in the nature 
of writs Art. 226 was expressly and in 
precise language designed. The grounds 
of exercise of supervisory writ jurisdic- 
tion were to keep the authorities and 
tribunals including the Government with- 
in their mandated area or the limited 
bounds or for correcting patent errors 
of law on the record. (Syed Yakoob v. 
Radhakrishnan, AIR 1964 SC 477 (479- 
80)). 

10. Now after the aforesaid amend- 
ment, Art. 226 (1) has been restricted by 
the three sub-clauses under Art. 226 (1). 
Clause (a) provides for this writ jurisdic- 
tion for enforcement of fundamental 
rights and the original writ jurisdiction 
is kept intact without any fetter on the 
existence of another remedy under Arti- 
cle 226 (3). Clauses (b) and (c) restrict the 
wide scope of the jurisdiction for ‘other 
purposes’ to the specified purpose for re- 
dress of any injury, by reason of the 
contravention of any other provision of 
the Constitution or any provision of any 
enactment or Ordinance or by order, rule, 
regulation, bye-law or other instrument 
made thereunder, where such injury is 
of a substantial nature; or for redress of 
any injury by reason of any illegality in 
any proceedings by or before any autho- 
rity under any provision referred to in 
sub-cl. (b) where such illegality has re- 
sulted in substantial failure of justice. 
Therefore, the jurisdiction in addition to 
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the enforcement of fundamental rights is 
now restricted to redress of injury (i) in 
cases where there is contravention of any 
other constitutional provision or other 
statutory provisions including orders, 
rules, bye-laws or instruments made 
thereunder, which has resulted in injury 
of a substantial nature and (ii) where 
the authority has committed any illegal- 
ity in its proceedings under any of those 
constitutional or the statutory provisions, 
and the illegality has resulted in sub- 
stantial failure of justice. It is, therefore, 
that this remedial writ jurisdiction is for 
redress of injuries arising from contra- 
vention of constitutional or other statu- 
tory provisions or illegalities committed 
by the authorities acting under the con- 
stitutional or statutory provisions, pro- 
vided the injury in one case is of a sub- 
stantial nature or the illegality commit- 
ted by the authority results in substan- 
tial failure of justice, Therefore, the em- 
phasis instead of on ‘other purposes’ 
which was interpreted in State of Orissa 
v. Ram Chandra, AIR 1964 SC 685 (688) 
to mean that the existence of a right 
which was said to be illegally invaded 
or threatened was the foundation of a 
petition under Art. 226, is now on re- 
dress of injuries, resulting from contra= 


ventions of other constitutional or sta~ 
tutory provisions of law or  illegalities 


committed by the authorities, in proceed- 
ing thereunder, and it is only when such 
injury is of a substantial nature or re- 
sults in substantial failure of justice that 
writ jurisdiction can be exercised. This 
change of emphasis has, of course, led to 
the writ jurisdiction being liberated from 
the technical fetters of the English law 
in the term ‘patent errors of law on the 
record’, because our constitutional man- 
date now provides this remedy for full 
redress of such substantial injuries as a 
result of contraventions or non-compli- 
ance with constitutional or statutory pro- 
visions, or as a result of illegalities com- 
mitted by the authorities acting under 
such provisions, when the result is of a 
substantial failure of justice. In this con~ 
text it must be borne in mind that Arti- 
cle 227 is also amended by deleting tri~ 
bunals from its scope of superintendence 
so that over tribunals there would be 
proper writ jurisdiction only under Arti- 
cle 226 as envisaged in the aforesaid 
Calico, Mill’s decision (AIR 1972 SC 1598). 
We need not mention at this stage that 
Art. 227 has not been amended with re- 
trospective effect so as to apply to pend- 
ing proceedings while Art. 226 has been 
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amended with retrospective effect so as 
to apply even to the pending proceed- 
ings which would have to be considered 
when the question arises in the context 
of this writ jurisdiction being exercised 
against the orders of the tribunals, Be- 
sides, not only the scope of the writ jur- 
isdiction is restricted by the specified 
purpose which is substituted in the place 
of ‘other purposes’ in Cls. (b) and (c), 
but a further fetter is added under Arti- 
cle 226 (3) that no such petition for re- 
dress of injury referred to in sub-cls. (b) 
and (c) of Cl. (1) shall be entertained if 
any other remedy for such redress is 
previded for by or under any other law 
for the time being in force. It is this 
relevant fetter in Art. 226 (3) which has 
to be examined. 


11. A bare perusal shows that this 
fetter is not attracted to a petition for 
enforcement of fundamental rights falling 
under Art. 226 (1) (a) as it is restricted 
to sub-cls. (b) and (c) only. The second 
feature which must be borne in mind is 
that this is a fetter to the entertainment 
of the petition itself because now the 
writ jurisdiction for the specified purpose 
in Cls. (b) and (c) of Art. 226 (1) has to 
be exercised if there is no other remedy 
for such redress provided for by or un- 
der any other law for the time being in 
force. Formerly, by a self-limitation the 
discretion was exercised not to entertain 
writ petitions when alternative remedy 
existed but now when a constitutional 
fetter is created, the Court would have 
no jurisdiction if alternative remedy for 
such redress is provided for by or under 
any other law. This being a fetter on the 
jurisdiction of the Court will have to 
be strictly interpreted. Even though the 
words ‘any other remedy’ had been used, 
it is obvious that ‘any other remedy’ has 
to be for redress of the injury for which 
this writ jurisdiction is conferred and, 
therefore, it must be equally adequate 
or efficacious so that qualitatively and 
quantitatively the same relief would be 
given for redress of the injury to the 
petitioner. Therefore, the adequate effi- 
cacious remedy is always implicit if the 
remedy is to be for redressing the injury 
as effectively as could be done in the 
writ petition. The third important fea- 
ture is that such a remedy must have 
been provided for by or under any other 
law for the time being in force which 
makes it implicit that this must be a di- 
rect remedy specifically provided by or 
under the specific law in force under 
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which the impugned action is taken or 
order is made. In this connection it 
would be pertinent to refer to the rele- 
vant portion of the speech of the Union 
Law Minister while moving the Constitu- 
tion (Forty-fourth Amendment) Bill, 
1976 for consideration in the Rajya 
Sabha on November 4, 1976. Said he:— 
“But, of course, if there is an alterna~ 
tive remedy which is provided in the 
law under which a particular action is 
taken or an order is made, it is necessary 
that first that alternative remedy should 
be exhausted...... »  (Underlining sup- 
plied). 
This alternative remedy, therefore, could 
never be the general remedy of a civil 
suit which is by way of a collateral attack 
and which would be available in every 
case for ultra vires orders unless it is 
specifically excluded. The amplitude cf 
this fetter is made dependent on the 
existence of the other effective alterna- 
tive remedy which is in terms provided 
whether by the specific law or under the 
subordinate legislation of such law. One 
thing is certain that such alternative 
remedy must be specifically provided fer. 
Therefore, the amplitude of the fetter 
would depend on the amplitude of such 
alternative remedy which is provided for 
direct attack by or under the other law! 
in question and not on any general! 
remedy of a civil suit by way of a col-| 
lateral attack. 





12. Mr, Vakharia vehemently argued 
that the distinction between a real and 
a purported order could not exist in the 
context of this amendment under Arti- 
cle 226 (3) because the fetter is all com- 
prehensive once any kind of remedy is 
shown to exist whether by way of the 
statutory appeal, revision ete., directly 
or even by a collateral attack in a civil 
Court. We cannot agree to that conten- 
tion for the simple reason that although 
the writ jurisdiction has been restricted, 
by specifying the particular purpose in 
Cls. (b) and (e) for which now the writ 
jurisdiction could be exercised, the 
grounds for such supervisory writ juris- 
diction are still contraventions of con- 
stitutional or other provisions of law in- 


cluding orders, rules, regulations, 
bye-laws or other instruments made 
thereunder or the illegalities committed 





by the authorities acting under these 
provisions, Even this new ground would’ 
show that the distinction between a real, 
and a purported order which is an ultra! 
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vires order substantively or procedurally 
by not remaining within the limited 
bounds or the mandated area or because 
of non-compliance of fundamental essen- 
tial provisions of law or principles of na- 
tural justice which would make such 
orders nullities or ex facie without juris- 
diction would be all the more material. 
If in England where the Parliament was 
supreme and where it had introduced 
nen-certiorari clauses in the Act of the 
Parliament, this distinction had been 
adopted by the House of Lords in the 
decision in Anisminic Ltd. v. Foreign 
Compensation Commission, (1969) 1 All 
ER 208 so that statutory tribunals and 
authorities would be kept within their 
limited bounds or the mandated area and 
would not become absolute, the same 
material distinction between a real and 
a purported order must be adopted when 
our constitutional amendment under 
Art. 226 (3) has not introduced the non- 
certiorari clause but has only introduced 
a mere fetter as to the stage at which 
the writ jurisdiction should be exercised 
after exhausting the alternative efficaci- 
ous normal remedy under the law. 


13. In Union of India v. Tarachand 
Gupta & Bros, ATR 1971 SC 1558 at 
p. 1565, when a similar question arose as 
to whether a civil suit was barred be- 
cause the decisions or orders of the Cus- 
toms authorities in appeal under the Sea 
Customs Act, were made final under Sec- 
tion 188, the same test of a real and a 
purported determination evolved in the 
Anisminic Ltd. case (1969-1 All ER 208) 
(supra) was in terms approved and ap- 
plied by our Supreme Court as under:— 

“A determination, which takes into 
consideration factors which the officer 
has no right to take into account, is no 
determination. This is also the view 
taken by Courts in England. In such cases 
the provision excluding jurisdiction of 
civil Courts cannot operate so as to ex- 
clude an inquiry by them. In Anisminic 
Ltd. v. The Foreign Compensation Com- 
mission, (1969) 1 All ER 208: (1969) 2 
WLR 163 Lord Reid at pages 213 and 214 
of the Report stated as follows: 


Tt has sometimes been said that it is 
only where a tribunal acts without juris- 
diction that its decision is a nullity. But 
in such cases the word ‘jurisdiction’ has 
been used in a very wide sense, and I 
have come to the conclusion that it is 
better not to use the term except in the 
narrow and original sense of the tribunal 
being entitled to enter on the enquiry 
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in question. But there are many cases 
where, although the tribunal had juris- 
diction to enter on the enquiry, it has 
done or failed to do something in the 
course of the enquiry which is of such a 
nature that its decision is a nullity. It 
may have given its decision in bad faith. 
It may have made a decision which it 
had no power to make. It may have 
failed in the course of the enquiry to 
comply with the requirements of natural 
justice. It may in perfect good faith have 
misconstrued the provisions giving it 
power to act so that it failed to deal with 
the question remitted to it and decided 
some question which was not remitted 
to it. It may have refused to take into 
account something which it was required 
to take into account. Or it may have 
based its decision on some matter which, 
under the ‘provisions setting it up, it had 
no right to take into account. I do net 
intend this list to be exhaustive. But if 
it decides a question remitted to it for 
decision without committing any of these 
errors it is as much entitled to decide 
that question wrongly as it is to decide 
it rightly.’ 


To the same effect are also the observa~ 
tions of Lord Pearce at page 233. R. v. 
Fulham, Hammersmith and Kensington 
Rent Tribunal, (1953) 2 All ER 4 is yet 
another decision of a tribunal properly 
embarking on an enquiry, that is, within 
its jurisdiction, but at the end of its 
making an order in excess of its jurisdic- 
tion which was held to be a nullity 
though it was an order of the kind which 
it was entitled to make in a proper case. 


The principle thus is that exclusion of 
the jurisdiction of the civil Courts is not 
to be readily inferred. Such exclusion, 
however, is inferred where the statute 
gives finality to the order of the tribu- 
nal on which it confers jurisdiction and 
provides for adequate remedy to do what 
the Courts would normally do in such a 
proceeding before it. Even where a sta~ 
tute gives finality. such a provision does 
not exclude cases where the provisions 
of the particular statute have not been 
complied with or the tribunal has not 
acted in conformity with the fundamen- 
tal principles of judicial procedure. The 
word ‘jurisdiction’ has both a narrow 
and a wider meaning. In the sense of the 
former, it means the authority to em- 
bark upon an enquiry; in the sense of 
the latter it is used in several aspects, 
one of such aspects being that the deci- 
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sion of the tribunal is in non-compliance 
with the provisions of the Act. Accord- 
ingly, a determination by a tribunal of 
a question other than the one which the 
. statute directs it to decide would be a 
decision not under the provisions of the 
Act, and therefore, in excess of its juris- 
diction.” 

Therefore, where the order in that case 
was in non-compliance with the rele- 
vant customs entry and where the Cus- 
toms Officer who had embarked upon an 
enquiry with jurisdiction had during the 
course of the enquiry acted in excess of 
jurisdiction by taking into consideration 
something which he had no right to take 
into account, it was held that the bar of 
the civil suit did not apply to such 
orders in non-compliance with the statu~ 
tory provisions as such cases were cover- 
ed by the exceptions laid down in Mask 
& Co.’s case, 67 Ind App 222: AIR 1940 
PC 105. It was pointed out that the order 
of the Collector of Customs was not one 
in respect of which the Collector was 
invested with jurisdiction and to such 
orders the bar excluding the jurisdiction 
of civil Courts was not applicable. The 
order being a nullity, even Art. 14 of the 
Limitation Act could not be applied to 
hold the suit time-barred. 


14. At this stage it would be proper 
to consider why this distinction was al- 
ways kept in mind by the Courts even 
when a self-limitation was evolved not 
to entertain writ petitions when alterna- 
tive remedy existed. In Bhopal Sugar 
Industries v. Sales Tax Officer, Bhopal, 
AIR 1967 SC 549, it was held that the 
High Court did not exercise the writ 
jurisdiction under Art. 226 by entertain- 
ing petitions against the order of taxing 
authorities, when the statute under 
which tax is sought to be levied provides 
a remedy by way of an appeal or other 
proceeding to a party aggrieved and 
thereby bypass the statutory machinery. 
That was not to say that the High Court 
would never entertain a petition against 
the order of the taxing officer. The High 
Court had undoubtedly jurisdiction to 
decide whether a statute under which a 
tax is sought to be levied is within the 
legislative competence of the Legislature 
enacting it or whether the statute defies 
constitutional restrictions or infringes 
any fundamenal rights, or whether the 
taxing authority has arrogated to him- 
self power which he does not possess, oF 
has committed a serious error of proce- 
dure which has affected the validity of 
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his conclusion or even where the taxing 
authority threatens to recover tax on an 
interpretation of the statute which is 
erroneous. The High Court may also in 
appropriate cases determine the exigibi- 
lity to tax of transactions the nature of 
which is admitted, but the High Court 
normally does not proceed to ascertain 
the nature of a transaction which is 
alleged to be taxable. The High Court 
leaves it to the tax-payer to obtain an 
adjudication from the taxing authorities 
in the first instance. 

15. Reiterating the same view in 
Champalal v. Commissioner of Income- 
tax. West Bengal, AIR 1970 SC 645 at 
p. 647, it was emphasized once more that 
the Income-tax Act provides a complete 
and self-contained machinery for ob- 
taining relief against improper action 
taken by the departmental authorities, 
and normally the party feeling himself 
aggrieved by such action cannot be per- 
mitted to refuse to have recourse to that 
machinery and to approach the High 
Court directly against the action. The 
ease was not one where no notice of 
hearing was served, but only of inade- 
quate opportunity of making representa- 
tion and it was held that where the 
aggrieved party has an alternative 
remedy, the High Court would be slow 
to entertain a petition challenging an 
order of a taxing authority which was ex 
facie with jurisdiction. It was in terms 
held that a petition for a writ of certio- 
rari may lie to the High Court, where 
the order is on the face of it erroneous 
or raises question of jurisdiction or of 
infringement of fundamental rights of 
the petitioner. Therefore, such orders ex 
facie without jurisdiction or in violation 
of fundamental principles of judicial pro- 
cedure which were not real but purport- 
ed orders as explained above, were treat- 
ed on par with cases of invasion of fun- 
damental rights and the existence of al- 
ternative remedy was held not to come 
in the way of entertaining writ petitions. 


16. The underlying principle for this 
approach is clearly explained in U. P. 
State v. Mohd. Nooh, AIR 1958 SC 86 at 
p. 94 by holding that these are errors, 
irregularities or illegalities touching jur- 
isdiction or procedure committed by an 
inferior Court or tribunal of first instance 
which are so patent and loudly obtru- 
sive that they leave on the decision an 
indelible stamp of infirmity or vice which 
could not be obliterated or cured on ap- 
peal or revision. If an inferior Court or 
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tribunal of first instance acts wholly 
without jurisdiction or patently in ex- 
cess of jurisdiction or manifestly con- 
ducts the proceedings before it in a man- 
ner which is contrary to the rules of 
natural justice and.all accepted rules of 
procedure and which offends the sperior 
court’s sense of fairplay, the superior 
Court would quite properly exercise its 
power to issue the prerogative writ of 
certiorari to correct the error of the 
Court or tribunal of first instance, even 
if an appeal to another inferior Court or 
tribunal was available and recourse was 
not had to it or if recourse was had to 
it, it confirmed what ex facie was a nul- 
lity for reasons aforementioned. That 
approach was all the more appropriate in 
case of departmental tribunals where 
the remedy against such glaring lapse o 

lack of power was almost futile. 


17. That is why right from the earli- 
est decisions of the Full Bench in Ab- 
dullamiyan Abdulrehman v. The Gov- 
ernment of Bombay, 44 Bom LR 577 at 
p. 590: (AIR 1942 Bom 257 at p. 258) 
where Beaumont C. J. spoke for the Full 
Bench, the same approach has been 
adopted on a similar question of bar 
under S. 11 of the Bombay Revenue Jur- 
isdiction Act, 1876, which barred the 
entertainment of a civil suit unless the 
plaintiff proved that he had presented 
all such appeals allowed by the law for 
the time being in force as, within the 
period of limitation allowed for bringing 
such suit, it was possible to. present. At 
page 590, the Full Bench held that it was 
an established principle that where an 
authority which purports to pass an order 
is acting without jurisdiction, the pur- 
ported order is a mere nullity, as Sir 
Lawrence Jenkins puts it, it is mere 
waste paper; and it is not necessary for 
anybody, who objects to that order, to 
apply to set it aside, He can rely on its 
invalidity when it is set up against him, 
although he has not taken steps to set it 
aside. Such an order without jurisdiction 
is a nullity and it cannot give rise to any 
right whatever, not even to a right of 
appeal. Such an invalid purported order 


does not, therefore, create a bar under 


S. 11 of the Bombay Revenue Jurisdic- 
tion Act. 


18. In Ramrao v. State of Bombay, 
AIR 1963 SC 827 (834) even the Supreme 
Court in the very same context of S. 11 
of the Bombay Revenue Jurisdiction Act, 
1876, applied the test whether the sta- 
tute in question had provided an appeal 


A.L R. 


against the act of the revenue authority 
in question. Where, therefore, the auc- 
tion sale was not merely irregular but 
only a purported sale for the nominal bid 
offered by the Mahalkari authorized by . 
the Collector, there being no specific pro- 
vision of appeal and there beihg no deci« 
sion which was capable of appeal within 
the meaning of S. 203 of the Bombay 
Land Revenue Code, against such autho- 
rization of the Mahalkari by the Collec- 
tor to offer such a bid, the bar under 
8S. 11 was not attracted for entertaining 
the suit against such a purported sale. 

19. Even under Ss. 35 and 36 of Cen« 
tral Excises and Salt Act, 1944 itself, 
Bhagwati J., as he then was, in Union of 
India v. Narendra, (1968) 9 Guj LR 261, 
took the same view that those Sections 
did not exclude the jurisdiction of Civil 
Court where the action of the Excise 
Officer was outside the statute, as for 
example, where the Excise Officer in- 
sisted on compliance with the provisions 
of the: Act or the Rules in case of goods 
which were not excisable under the Act 
and, therefore, not within the scope and 
ambit of the Act and the Rules. It was 
held that the finality given by Ss. 35 and 
36 was only for the purposes of the Act 
and it did not make valid an action un- 
warranted by the Act. At page 277 it 
was further held that if there was no 
provision in the Act or the Rules em- 
powering the Excise Officers to deter~ 
mine except in a proceeding for adjudi- 
cation of penalty and confiscation under 
R. 210, that a manufacturer was liable to 
obtain licence for carrying on the busi- 
ness of manufacturing the goods, such a 
decision or order being not under the 
Act or the Rules so as to be appealable 
under S. 35, it would not create any bar 
to the entertainment of a civil suit., 

20. Mathew J., as he then was. in 
Ponkunnam Traders v. Additional In~ 
come-tax Officer, (1972) 83 ITR 508 (Ker), 
took the same view that where a decision 
is null and void ‘by reason of want of 
jurisdiction, it could not be cured by any 
appellate proceedings and, therefore, 
failure to take advantage of that some~ 
what futile remedy did not affect the 
nullity inherent in the challenged deci- 
sion. The party affected may appeal 
against such decision, but he was not 
bound to do so, because he was at liberty. 
to treat the act as void. 


21. Even in Husein Miya v. Chandux 
bhai, (1953) 55 Bom LR 946 at p. 949 5 
(AIR 1954 Bom 239 at p. 241), the Divi- 
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sion Bench consisting of Chagla C. J. and 
Dixit J., in terms held on principle that 
merely because a statute provides for a 
right of appeal, the party against whom 
the order is made is not bound to appeal 
although the order made is a nullity. If 
the order is a nullity, the party is entitl- 
ed to ignore it, to treat it as waste paper, 
and to go to a civil Court for a declara- 
tion that the order is a nullity and it 
could not prejudice his rights. 


22. Therefore, the principle which 
emerges from these decisions is that when 
the petitioner is to be asked to exhaust 
his alternative remedies provided under 
the Act before entertaining the writ peti~ 
tion, this distinction would always be 
material where the order is a nullity as 
being ex facie without jurisdiction or in 
non-compliance with the provisions of 
the Act or the essential principles of jus- 
tice or on any other ground as explained 
in Tarachand Gupta’s case or Bhopal 
Sugar Industries case or Mohd. Nooh’s 
case (supra) and is, therefore, a purport- 
ed order or a nullity. In such a context 
the alternative remedy would be a futile 
remedy because it did not affect the in~ 
herent nullity in the challenged decision, 
which would result in material distinc- 
tion that the party may appeal against 
such decision but he was not bound to do 
s0. 

23. As pointed out in Dana Nathu v, 
Sub-Divisional Magistrate, Rajkot, (1973) 
14 Guj LR 209 (213) if the order of the 
executive authority is an ultra vires 
order, it would be a nullity and even if 
an appeal is filed, the order confirmed in 
appeal would also be a nullity. There- 
fore, in such cases where the challenge is 
on the ground that the order is an ultra 
vires order, the question of exhausting 
alternative remedy could hardly arise as 
the petitioner could straightway seek 
remedy of judicial review. These settled 
principles would be all the more applic- 
able after this constitutional fetter where 
the emphasis is now on full redress of 
injuries for which specified purpose only 
this extraordinary remedy is created s0 
that in such substantial injuries consist- 
ing of non-compliance with other consti- 
tutional or statutory provisions or illega- 
lities which go to the root so as to result 
in failure of justice when committed by 
authorities and tribunals acting under 
those provisions, it would be a poor con~ 
solation to a citizen to be told in cases 
of such purported orders to avail of such 


remedy which he is not bound to ‘exhaust — 
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and which would not be efficacious at all 
but a futile rémedy in case the order is 
confirmed as it would still remain a nul- 
lity. 

24. Mr. Vakharia, however, pointed 
out that the term ‘jurisdiction’ for the 
purpose of judicial review is given such 
a wide meaning in the Anisminic case 
(1969-1 All ER 208) (supra) on public 
policy grounds to reach cases of injustice 
by making a distinction of such purport- 
ed orders when there was lack of power, 
but that distinction could not now be 
pressed in service when Art. 226 (1) 
creates a distinction between Cl. (a) 
where only invasions of fundamental 
rights are contemplated which are out- 
side the scope of this fetter in Art. 226 
(3), and when the fetter is laid down in 
all other cases falling under Cls. (b) and 
(t) when the writ jurisdiction is exercised 
for the specified purpose of redress of 
injuries only. Even there the amplitude 
of the constitutional fetter is co-exten- 
sive with providing the direct remedy of 
challenge. Therefore, in each case the 
provision relating to relevant normal 
statutory remedy for direct attack pro- 
vided under the other law in force would 
have to be examined to find out whether 
the term ‘jurisdiction’ would have to be 
interpreted in. the narrow or the wider 
sense so as to provide direct attack even 
in cases of purported orders by making 
an exhaustive code leaving no room for 
collateral activity. 


25. In taxation statutes like the one 
which fell for consideration in Kamala 
Mills v. Bombay State, AIR 1965 SC 1942, 
namely, S. 20 of the Bombay Sales Tax 
Act, 1946, the seven Judges’ Bench in 
terms held that 8. 20 was so wide as to 
take in all assessments made or purport- 
ed to have been made under the Act and 
therefore, even purported orders having 
been protected by that provision, such 
purported assessments could not be call- 
ed in question in any civil Court. At page 
1948 it was in terms held on an exami- 
nation of the relevant provisions of the 
Bombay Sales Tax Act, 1946, that the 
scheme was so exhaustive that all ques- 
tions pertaining to the liability of the 
dealers to pay assessment in respect of 
their transactions had been expressly 
left to be decided by the appropriate 
authorities under the Act as matters fall- 
ing within their jurisdiction. The whole 
activity of assessment, ‘beginning with 
the filing of the return and ending with 
an order of assessment, completely fell 
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within the jurisdiction of the appropri- 
ate authority and no part of it constitut- 
ed a collateral activity not specifically 
and expressly included in the jurisdiction 
of the appropriate authority as such. 
Therefore, the finding of the appropriate 
authority whether the transaction was 
taxable or not was not a finding on a 
collateral fact but on a jurisdictional 
issue and, therefore, even the decision of 
the appropriate authority that a transac- 
tion which was an outside sale within 
the meaning of Art. 286 of the Constitu- 
tion as it was in 1956 was not an out- 
side sale and sales tax was levied there- 
on, the decision of the appropriate autho- 
rity could not be said to be without jur- 
isdiction so as to be outside the purview 
of the wider protective umbrella of Sec- 
tien 20 of the Act. 


26. Even in H. P. M. Trivedi v. V. B. 
Raju, AIR 1973 SC 2602 at pp. 2607-8, 
such wide amplitude was held to be of 
the election laws in question for prepa- 
ration of electoral rolls and an intention 
was inferred to withhold judicial review 
by treating even the question of ordinary 
residence for the purpose of entering a 
person’s name in the electoral roll as a 
decision on a jurisdictional fact within 
the exclusive jurisdiction of the register- 
ing officers and the appellate authorities 
so that there would be no question of any 
judicial review by any collateral attack 
either in a civil Court or even before an 
election tribunal. In that decision the dis- 
tinction was: noted of cases even in elec- 
tion matters as in Baidyanath Panjiar v. 
Sita Ram Mahto, AIR 1970 SC 314 which 
teok the view that violation of S. 23 (3) 
of the 1950 Act in entering or deleting 
the names of persons in the electoral 
rolls after the last date for deleting the 
name relates to lack of power. Such ex- 
ceptional cases where the Act is made a 
complete Code so that the authority is 
conferred a wide jurisdiction by making 
all activities as falling within its juris- 
diction and not as collateral, even such 
purperted orders would not be nullities 
and they would be subject to direct chal- 
lenge under the normal remedy under 
the Act and that is why there would be 
no scope of challenge by collateral at- 
tack in a civil Court or in writ jurisdic- 
tion without exhausting the wide obliga- 
tory normal remedy provided under the 
Act. On the other hand in cases like the 
present one, under S. 35 of the Central 
Excises and Salt Act. 1944, where appeal 
is provided by the person aggrieved only 
against ‘decision or order passed by a 
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Central Excise Officer under the Act 4 
the Rules made thereunder, the ampl 
tude of the appeal remedy would not 1 
widened because the appeal remedy 
obligatory for decisions or orders passt 
under the Act and not against purporte 
orders which would be nullities ar 
which could not be cured in appeal 
only a nullity would be confirmed 
appeal, 

27. The aforesaid discussion clear 
reveals that every Act would have to | 
examined when such a question of tl 
existence of alternative remedy aris 
and it would have to be found out as 
what is the amplitude of the normal A 
remedies for appeal or revision so th 
the question of real or purported ord 
would be decisive. If the Act remedy 
so wide as to cover even purported orde 
so that no part of the activity of tl 
authority is a collateral activity, the A 
having provided for direct remedies 
such a wide extent, that remedy wou 
have to be first exhausted. On the oth 
hand, where the Act remedies are not | 
such wide amplitude but only for orde 
under the Act, in cases of such purpor 
ed orders, the appeal remedy could n 
come in the way of.the petitioner as 
could not be said to have been provide 
for such purported orders which are nu 
and void and which it would not be obl 
gatory for the petitioner to exhaust fi 
the simple reason that such an appe 
remedy would not be able to cure tl 
defect even if the appeal confirms tł 
original order bearing this indelible ma: 
of nullity. 


28. Similarly in cases where the que 

_ tien raised is of legislative competen 
or of excessive delegation, the auth: 
rities created by the Act being creatur 
of the statute, such questions of ult 
vires of the provisions of the Act wou 
be foreign to the scope of that jurisdi 
tion and they could not. dispese of su 
questions of ultra vires of the provisio 
of the statute, orders, rules or instr 
ments made thereunder as per the settl 
legal nosition after the decision in Ve 
kataraman & Co, v. State of Madras, A’ 
1966 SC 1089. The same would be true 
the orders which are totally de hors t 
Act and. therefore, ex facie without ju 

isdiction even in the narrow sense 

complete nullities which could be fgno 
ed as creating no rights and obligatio 
whatever. The amplitude of the appe 
provision would be a relevant consider 
tion in cases of purported orders witho 
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‘jurisdiction’, as interpreted in the wider 
sense as explained in the Anisminic deci- 
sion [(1969) 1 All ER 208] as aforesaid. 
These are only illustrative cases which 
we have considered to bring out the true 
scope and ambit of this fetter created 
under Art. 226 (3) for considering this 
question of abatement of such writ peti- 
tions and, therefore, these illustrations 
are not intended to be exhaustive. 


29. Finally, the last question which 
remains is as to cases of enforcement of 
fundamental rights falling within Arti- 
cle 226 (1), Cl. (a) where there is no fet- 
ter of this alternative remedy for enter- 
taining such a petition under Art. 226 (3). 
That question is no longer res integra 
because on the identical provision in 
Art. 32, the question is concluded by the 
decision in Coffee Board, Bangalore v. 
Joint Commercial Tax Officer, AIR 1971 
SC 870 at pp. 875-876 where their Lord- 
Ships laid down the ratio as under:— 


“In Smt, Ujjam Bai’s case AIR 1962 
SC 1621, the question was whether as- 
sessment of Sales Tax under a valid Act 
was open to challenge under Art. 32 on 
the ground of misconstruction of the Act 
or a notification under it. It was held 
that the answer was in the negative. 
That case has given some trouble in view 
of the different opinions expressed in it. 
It is, therefore, necessary to state simply 
the propositions which are settled by this 
Court. The ruling recognises the exist- 
ence of a right to move this Court under 
Art. 32 where the action is taken under 
an ultra vires statute. or where, although 
the statute is intra vires the action is 
without jurisdiction or the principles of 
natural justice are violated. Errors of 
law or fact committed in the exercise of 
jurisdiction founded on a valid law do 
not entitle a person to have them cor- 
rected by way of petitions under Arti- 
cle 32.” 


Further proceeding at p. 877 it is held 
that the Court would limit the petitioner 
to establishing a breach of fundamental 
right and would not allow a petitioner to 
use the provisions of Art. 32 to do duty 
as an appeal. “A clear enough case as 
laid down in Ujjam Bai’s case...... must 
be made out. A threat to property un- 
backed by a valid law or a want of juris- 
diction or a breach of the principles of 
natural justice must be clearly made out, 
to entitle one to the assistance of this 
Court. If that is successfully done then 
the provisions for other remedies do not 
stand in the way”. It should be noted 
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that on the preliminary question as to 
the writ petition being maintainable 
under Art. 32 all the five Judges had 
agreed even though on merits when the 
majority view was to dismiss the peti- 
tions, there was a difference. This decision 
settles the legal position so far as the 
question of entertainment of such peti- 
tions is concerned on the ground of in- 
vasion of fundamental rights where the 


aforesaid ratio would clearly conclude 
the question. 

30. Therefore, it is in the light of 
these principles that we will have to 


answer the question of abatement raised 
before us by the learned counsel for the 
petitioners, The petitioners must succeed 
on both the questions raised by Mr. 
Sorabji. The present group of petitions 
would clearly fall within the Coffee 
Board (AIR 1971 SC 870) ratio as peti- 
tions for enforcement of fundamental 
tights to hold property under Art. 31 (1) 
as prima facie it is shown that the excise 
authorities are seeking to enforce this 
demand of excise duty arrogating a juris- 
diction to themselves to change the 
settled basis of excise levy for this blend- 
ed yarn for all these years by acting on 
the aforesaid Trade Notice issued by the 
Deputy Collector in breach of the princi- 
ples of natural justice. At this stage we 
have to see only the prima facie case as 
per the demurrer being clearly made out 
of want of jurisdiction or breach of the 
principles of natural justice to entitle 
the petitioner to the assistance of this 
Court because of the actual threat to 
their fundamental rights of holding the 
property under Art. 31 (1). Without even 
waiting for the final process of adjudica- 
tion, the authorities are insisting on the 
compliance with the Trade Notice by 
changing the settled basis of the present 
excise levy. In any event the petitioners 
must succeed even on the second ques- 
tion because this would be a tax without 
authority of law so as to contravene 
Art. 265,'the other provision in the Con- 
stitution and the challenge is on the 
ground of this action ‘being ex facie 
without jurisdiction and in breach of the 
principles of natural justice by seeking 
to implement such executive instruc- 
tions. 

31. Mr. Vakharia vehemently argued 
that the question is really of disputed 
facts which could be decided on evidence 
before the taxing authorities and the De- 
puty Collector having only issued guide- 
lines which were not legally binding on 
the assessing, authority, the petition is 
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premature till the alternative remedy is 
exhausted under the Act. As earlier 
pointed out, S. 35 admittedly does not 
provide any appeal against such a Trade 
Notice. Even Mr. Vakharia does not dis- 
pute that fact that such a Trade Notice 
is not appealable under S. 35. Even 
though at the earlier stage Mr. Vakharia 
was under the impression that the De- 
puty Collector could issue such an exe- 
cutive instruction under R. 233, ultimate- 
ly he agreed that in view of R. 2 (22) no 
such executive instruction could be issu- 
ed by the Deputy Collector ‘because only 
the Collector in Gujarat had such a 
power. 

32. In Orient Paper Mills v. Union of 
India, AIR 1969 SC 48 at p. 51, their 
Lordships in terms held~ 

“If the power exercised by the Col- 
lector was a quasi judicial power — as 
we hold it to be — that power cannot be 
controlled by the directions issued by the 
Board. No authority however high plac- 
ed can control the decision of a judicial 
or a quasi-judicial authority. That is the 
essence of our judicial system. There is 
no provision in the Act empowering the 
Board to issue directions to the assessing 
authorities or the appellate authorities in 
the matter of deciding disputes between 
the persons who' are called upon to pay 
duty and the Department, It is 
true that the assessing authori- 
ties as well as the appellate authorities 
are Judges in their own cause; yet when 
they are called upon to decide disputes 
arising under the Act they must act inde- 
pendently and impartially. They cannot 
be said to act independently if their 
judgment is controlled by the directions 
given by others. Then it is a misnomer 
to call their orders as their judgments; 
“they would essentially be the judgments 
of the authority that gave the directions 
and which authority had given those 
judgments without hearing the aggriev- 
ed party. The only provision under which 
the Board can issue directions is R. 233 
of the Rules framed under the Act. That 
rule says that the Board and the Collec- 
tors may issue written instructions pro- 
viding for any supplemental matters 
arising out of these Rules. Under this 
rule the only instruction that the Board 
can issue is that relating to administra- 
tive matters; otherwise that rule will 
have to be considered as ultra vires Sec- 
tion 35 of the Act.” 

Mr, Vakharia is right that the assessing 
authority would have to reach its deci- 
sion without the constraint of any such 
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Trade Notice as even under R. 233: what 
could be issued would be administrative 
instructions and not such a direction to 
change the basis of assessment. The 
question at this stage is that a prima 
facie case does exist when such an out- 
sider like the Deputy Collector who was 
not an original assessing authority has 
issued such a direction in the form of a 
Trade Notice to all units stating that on 
this question it was decided that the 
accounting of the yarn in R. G. 1 Regis- 
ter shall be made at the spindle point 
but for E. B. 4 Register or assessment of 
duty the weight on the yarn at the stage 
of cone, bobbins and beams ete. should 
be taken into account. The Superinten- 
dent, who is the assessing authority, 
even in the letter at Annexure ‘B’ dated 
August 28, 1976 has invited the attention 
of the mills to this Trade Notice and as 
per the direction in paragraph 2 of the 
said Trade Notice has directed account- 
ing of the yarn in R. G. 1 Register add- 
ing that for E. B. 4 Register or assess- 
ment of duty, the weight on the yarn at 
the stage of cones, bobbins and beams 
etc. should be taken into account and 
has requested the mills to maintain the 
E. B. 4 Register immediately, Even in 
Annexure ‘F’ the Superintendent men- 
tions that he had already directed hat 
for assessment of this yarn the weight 
of the yarn should be taken at cones, 
beams. bobbins stage etc., and he object- 
ed to the duty being paid on the yarn at 
spindle stage and directed to adopt this 
changed basis. Therefore, the petitioners’ 
property is sought to be reached by these 
directions. The executive officers even 
though in the exercise of such quasi- 
judicial functions are bound to ignore 
such directions of their superiors, the 
fact remains that in the present case 
immediate implementation has started 
of this notice giving the right to move 
this Court to the petitioners because of 
the actual threat to their property rights 
before even they are heard. 


33. As pointed out in Union of India 
v. Tata Iron & Steel Co., ATR 1975 SC 
769 at p. 772, it is only when a taxing law 
provides for a clear and unequivocal 
test for determination as to whether a 
particular product would fall under strip 
or skelp it may be possible for the au- 
thorities to address itself to the evidence 
submitted by the parties in order to 
come to a decision on the basis of the 
test. That would not be possible when 
there is no identifiable standard. It was 
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pointed out that the best way is to define 
the product for the purpose of excise 
duty in appropriate terms demarcating 
clearly the distinction between the two 
terms. The absence of any identifiable 
standard, it was pointed out. would give 
rise to the scope for arbitrary assessment 
at the hands of different authorities, It 
was further pointed out that in such 
cases if there were no definite tests by 
which the particular article could be 
held to fall under one item and not under 
the other, there would be no question of 
two views being possible so that if a 
reasonable view is taken, there would be 
no justifiable interference in a writ juris- 
diction. It was in terms pointed out that 
the question in such cases is completely 
different question as to whether an iden- 
tifiable test reasonably capable of dis- 
finguishing skelp from the strip existed. 
In the present case the question is of 
excise duty for blended yarn under Tariff 
Item 18-E and the question is as to which 
is the standard to be adopted for its as- 
sessment as both the parties are agreed 
that yarn remains yarn and the dispute 
is as to whether yarn should be assessed 
at the spindle point or after its weight 
has increased in sizing. The eloquent 
contrast of Entry 18-A and its artificial 
definition of ‘manufacture’ has ‘been reli- 
ed upon and the fact has been that all 
these years, right from 1972 when this 
lEntry came in existence for the first 
time, the authorities themselves have 
adopted the basis of taxing this commo- 
dity only at the spindle point, Therefore, 
a prima facie case is made out both of 
invasion of fundamental rights and the 
order of the authorities being ex facie 
without jurisdiction or a purported order 
when even without hearing the petition- 
ers as per the essential principles of 
natural justice, the additional excise 
duty is sought to be recovered from 
them. Therefore, on both the grounds 
urged by Mr. Sorabji, the petitioners 
were entitled to approach this Court at 
this stage and the fetter created under 
Art. 226 (3) does not come in the way of 
the- petitioners so far as the present 
group is concerned. We are clarifying 
that our observations are only to deter- 
mine the prima facie case and they 
should not be construed as being on the 
merits of the question before us, 





34. We, therefore, hold that all these 
petitions do not abate as contended by 
the respondents-authorities and the peti- 
tions shall now_go before the Division 
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Bench for final disposal accordingly. 
Costs shall be costs in the petitions. 
Order accordingly. 
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Vrajlal Jagjivandas Pandya, Appellant 
v, Dr, Jaswantlal Shivlal and another, 
Respondents, 

First Appeal No. 161 of 1975, D/- 12-1- 
1977.* 

Civil P, C. (1908), S. 60 — Gujarat Co- 
operative Societies Act (10 of 1962), Sec- 
tions 30, 32 and 48 — Member of Co- 
operative Housing Society had not only 
right, title and interest in plot of land al- 
lotted to him by Society or in building 
built and allotted to him but those rights 
were transferable and heritable — Liable 


to attachment in execution of decree 
against member. 
The right or interest of the allottee 


member of the Society to occupy building 
which may be built by the Society is the 
species of property which is transferable 
and therefore liable to attachment in 
execution of a money decree obtained 
against the member, In view of the pro- 
visions of the Act and clauses 2A, 3 and 
6A of Form Bofthe Hindu Colony Co- 
operative Housing Society Ltd. Bye laws. 
it could not be contended that till the 
building is built and allotted and posses- 
sion is given to the member he does not 
acquire any interest in the property of 
the Society. It could not be said that the 
land represented the members contribu- 
tion in the Society towards the land pur- 
chase account because there is a clear di- 
chotomy made by the Act between the 
right or interest of a member in the pro- 
perty and the right or interest in the capi- 
talofthe Society, When land allotted to 
the member was attached in execution of 
decree, the proper order to be passed by 
executing Court was to order sale of 
whatever right, title and interest the 
judgment-debtor had in that plot, AIR 
1975 SC 1470, Relied on, (Paras 6, 7) 
Cases Referred: Chronological Paras 
AIR 1975 SC 1470 5, 6 

Mrs. K. A. Mehta, for Appellant; 
J. G, Shah, (for No. 1) and S, N. Shelat 
(for No. 2), for Respondents, 





*(Against order of B. S. Kansara, Judge, 
8th City Civil Court, Ahmedabad D/- 
12-12-1974.) 


EU/EU/B753/77/VSS 


132 Guj. [Prs, 1-5] Vrajlal v, Jaswantlal (B. K. Mehta J.) 


JUDGMENT:—. This is an appeal 
under S. 47 of the Code of Civil Proce- 
dure at the instance of original opponent 
No. 1 the judgment-debtor, Respondent 
No, 1. herein obtained a decree in Sum- 
mary Suit No. 26 of 1966 on the file of 
City Civil Court, Ahmedabad for Rupees 
12,991/- and interest thereon against the 
present appellant. Respondent No, 1 
herein applied for execution of the said 
decree by seeking to attach the part of 
the plot No. 14 belonging to the judg- 
ment-debtor the appellant herein and 
situated within Hindu Colony Co-opera- 
tive Housing Society Limited. The ap- 
pellant raised certain objections against 
the execution contending, inter alia, that 
the plot of land or a portion of it is not 
Hable to be attached as he has no right 
or interest in the said plot of land which 
infact and law belonged to the Co-opera- 
tive Society and it was merely allotted 
to a member by the Society and, there- 
fore, he had no saleable interest what- 
soever therein. The appellant also conten- 
ded that in any case the part of the plot 
of the land sought to be attached was 
transferred by him to his wife by way 
of gift and, therefore, also the property 
in question was not Hable to be attached 
and sold in execution of the decree. 


2 So far as the first contention was 
concerned, the Executing Court accepted 
the contention of the judgment-debtor 
that he wag merely an allottee of the 
plot of land from the Co-operative So- 
ciety concerned and that the allotment 
by a Society to a member does not 
amount to a transfer and does not create 
any interest in the plot of land in favour 
of the member concerned, However, in 
the opinion of the Executing Court, the 
plot of land directly represented the 
judgment-debtor’s contribution in the 
Society towards the land purchase ac- 
count and, therefore, what was really 
attached was not the piece of land but 
corresponding contribution of the judg- 
ment-debtor in the land purchase ac~- 
count of the Society which is admittedly 
the property of the judgment-debior. 

3. The second contention about the 
gift to the wife by the judgment-debtor 
was not seriously pressed before the 
Executing Court. The learned City Civil 
Judge, therefore, passed the following 
order : 

“In the result, I dismiss al) the ob- 
jections raised by Mr. K. B. Bhatt for 
the judgment debtor and direct that the 
third party co-operative housing society 
will proceed to sell the property attach- 
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ed and ordered to be sold at Ex, 16 -of 
the aforesaid Misc. Civil Application No. 
566 of 1971 and act as directed in that 
order.” 


This order of the Executing Court of De- 
cember 12, 1974 is the subject matter of 
this first appeal. 

4. At the time of hearing of this 
appeal, Mrs. K. A. Mehta, learned Advo- 
cate, appearing for the judgment-debtor 
who is appellant before me, urged that 
the judgment-debtor who is an allottee- 
member of the Co-operative Society 
concerned has no right or interest in the 
plot of land allotted to him by the So- 
ciety and, therefore, the Executing 
Court was in error in directing the sale 
of the plot of land sought to be attached 
by respondent No. 1 who is a judgment- 
creditor. In submission of Mrs. Mehta, 
on true construction of the relevant 
Bye-laws of the Society concerned, there 
is no saleable interest in the plot of land 
allotted to a member and, therefore, 
the order directing the sale of the plot of 
the land must be set aside, 


5. I am of the opinion that there is 
not much substance in the contentions 
advanced on behalf of the appellant. In 
Ramesh Himmatlal Shah v. Harsukh 
Jadhavji Joshi, AIR 1975 SC 1470, a 
similar point arose before the Supreme 
Court, namely, whether the right of the 
judgment-debtor who claimed the right 
of occupation of flat No. 9 belonging to 
one Paresh Co-operative Housing So- 
ciety Limited at Santacruz, Bombay, was 
liable to attachment and sell in execu- 
tion of a decree, The Supreme Court 
considered the scheme of the Maharash- 


tra Co-operative Societies Act, 1960 and 


the Bye-laws of the Paresh Co-opera-~ 
tive Housing Society Limited in details 
and Mr. Justice Goswami, speaking for 
the Court specifically referred to Ss. 29 
and 31 & 47 of the said Act and obser- 
ved in paragraphs 17 and 18 as under: 
“17. From a review of the foregoing 
provisions the position with reference 
to the particular Society is as follows: 
There is no absolute prohibition in 
the Act or in the Rules or in the Bye~ 
laws against transfer of interest of a 
member in the property belonging to 
the Society. The only transfer which is 
void under the Act is one made in con« 
travention of sub-s, (2) of S, 47 (see 
S. 47 (3)). We have not been able to 
find any other provision anywhere to 
the same effect. In the scheme of the 
provisions a dichotomy is seen between 
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share or interest in the capital and in- 
terest in property of the Society. While 
5. 29 (2) refers to transfer of a mem- 
ber’s share or his interest in the capital 
or property of any society. Section 31 
in contrast speaks of “the share or in- 
terest of a member in the capital of a 
Society”. The Act, therefore, makes a 
clear distinction between the share or 
interest in the capital and share or in- 
terest in property of the Society. We 
have also noticed that the Act does re- 
cognise. interest in the immovable pro~- 
perty of the Society as well (see S. 47 
(1) (b)). We have seen the qualifications 
for membership. There is no reason to 
suppose that if the qualifications under 
the Bye-laws are fulfilled an applica- 
tion for membership may be rejected. It 
is admitted that the flat is owned by the 
Society and the judgment-debtor has a 
right or interest to occupy the same. 


18. This right or interest to occupy is 
a species of property. We have to con- 
sider whether this right to the particu- 
lar property is attachable and saleable 
in execution of the decree against the 
judgment-debtor. It is contended by Mr. 
Chatterjee, amicus curiae, that S. 31 of 
the Act completely bars attachment and 
sale of the said property in execution of 
the decree. We have already pointed out 
the difference in language between Sec- 
tion 29 and S. 31 and also made refer- 
ence to S. 47 (1) (b) in that connection, 
There is nothing in the language of Sec- 
tion 31 to indicate that the right to oc- 
eupation which is the right to be sold 
in auction is not attachable in execution 
of the decree, There ig nothing in S. 31 
to even remotely include a prohibition 
against attachment or sale of the afore- 
said right to occupation of the flat. 
Once S. 31 is out of the way, we are 
left with S. 29 wherein we do not find 
even a provision of prior consent for 
transfer of share or interest in such pro- 
perty. The only restrictions under S. 29 
(2) are that the member may not trans- 
fer his interest in the property prior to 
one year and the transfer is made to an 
existing member of the Society or to a 
person whose application for member- 
ship has been accepted by the Society. 
It is true that bye-law 71D says that a 
member to whom a tenement is allotted 
shall not assign or underlet, vacate or 
part with the possession of the tenement 
or any part thereof without the previ- 
ous consent in writing of the Managing 
Committee, but there ig nothing to show 
that contravention of this bye-law makes 
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the. assignment void under the Act un- 
like in the case of a transfer being void 
under S. 47 (3). There ïs no impediment 
to matification of the assignment by the 
Committee particularly in view of the 
local position arising out of the conjoint 


effect of S,  29.....c0..ccece. We, therefore, 
unhesitatingly come to the conclusion 
that this species of property, namely 


the right to occupy a flat of this type, 
assumes significant importance and ac- 
quires under the law a stamp of trans- 
ferability in furtherance of the interest 
of commerce. We have seen no fetter 
under any of the local provisions against 
such a conclusion. The attachment and 
the sale of the property in this case in 
execution of the decree are valid under 
the law.” 


6. Now, it is common ground that 
Ss. 30, 32 and 48 of the Gujarat Co- 
operative Societies Act, 1961 are in pari 
materia with Ss. 29 31 and 47 of the 
Maharashtra Co-operative Societies Act, 
1960. So far as the Bye-laws of the pre- 
sent Society with which I am concerned 
in this appeal are concerned, they are in 
more wide terms than the provisions 
contained in the Bye-laws of Paresh Co- 
operative Housing Society Limited with 
which the Supreme Court was concern- 
ed in the case of Ramesh Himmatlal’ 
Shah v. Harsukh Jadhavji Joshi (AIR 
1975 SC 1470) (supra). The terms and con- 
ditions on which the Society may permit 
the members to occupy the buildings 
built by it and the terms and conditions 
on which a Society may make outright 
sale of those buildings are as described 
in details in Forms A and B appended to 
the Bye-laws. Clause 2A of Form “B” 
indicates clearly that the property of 
the Society is capable of being trans~ 
ferred at the instance of the member by 
transfer of shares held by him and the 
transferee of such shares acquires the 
right, title and interest of the transferor 
in the said property on such transfer of 
shares being permitted by the Society. 
Clause 3 of form “B” also indicates that 
the member of the society hag an option 
to construct the building of his own ac- 
cording to the plans approved by the 
Society, Clause 6A of form “B” pres- 
cribes the consequences and entails ob- 
ligation of paying 50 per cent of the 
premium to the Society on the sale of 
the property of the society at the in- 
stance of the member. The contention of 
Mrs. Mehta on behalf of the appellant 


therefore cannot be accepted and in 
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view of the clear provisions made in 
Cls, 2A, 3 and 6A of form “B” contain- 
ing the terms and conditions, it cannot 
be gainsaid that the member has not 
only the right, title and interest in the 
plot of the land allotted to him by the 
society or in the building built and al- 
lotted by the Society to the member, but 
those rights were transferable and heri- 
table. Mrs, Mehta was fair enough to 
concede that the judgment-debtor in the 
present case has the right or interest. to 
occupy the building which may be built 
by the Society and in view of the deci- 
sion of the Supreme Court in Ramesh 
Himmatlal Shah’s case (supra) it is the 
species of property which is transfer- 
able and, therefore; liable to attachment. 
Her contention, however, was that till 
the building is built and allotted and 
possession is given to a member, he does 
not acquire any interest in the property 
of the Society. I am afraid, this is too 
wide a submission which can be sustain- 
ed in view of the provisions contained 
in the Gujarat Co-operative Societies 
Act read with the Bye-laws of the Hindu 
Colony Co-operative Housing Society 
Limited with which I am concerned in 
this appeal. Mrs. Mehta was, however, 
right when she made a grievance that 
the view of the Executing Court that 
the plot of land which is attached in the 
present execution represented the judg- 
ment-debtor’s contribution in the Society 
towards the land purchase account is not 


correct, because, as observed by the 
Supreme Court in Ramesh Himmatlal 
Shah’s case (supra) there is a clear 


dichotomy made by the Mahrashira Co- 
operative Societies Act between the 
right or interest of a member in the pro- 
perty and the right or interest in the 
capital of the Society. These are two 
different concepts the distinction be- 
tween which should not be lost sight of. 


7. The order which has been made 
by the learned City Civil Judge requires 
to be modified, The learned City Civil 
Judge has directed the Society to sell 
the property which has been attached 
according to the instructions given by 
him at Ex, 16 on the record of the Dar- 
khast. The proper order which could 
have been made by the Executing Court 
should be that whatever right, title and 
interest the judgment-debtor had in the 
plot of land allotted to him by the So- 
ciety should be put to sale by auction. 
Subject to this modification. the direc- 
tions given by the learned City Civil 
Judge as to how the sale is to be affect- 
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ed and as to the deposit to be made of 
the sale proceeds are confirmed, 

8. In the result, this appeal is par- 
tially allowed subject to the modifica- 
tion indicated above. Having regard to 
the facts of this case, there should be no 
order as to costs, 

Appeal partly allowed, 
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M. P. THAKKAR JJ. 


Atmaram Mohanlal Panchal, Appel- 
lant v, Gunvantiben alias Geetaben W/o 
Surendrakumar Atmaram Panchal and 
others, Respondents. 


í First Appeal No. 946 of 1976 D/- 22-2- 
977. 


Insurance Act (1938), S. 39 — Ef- 
fect of nomination — Death of policy 
holder after nomination — Rightful clai- 
mant to the sum assured is not the 
nominee but legal heirs of policy hol- 
der, AIR 1962 All 355, Dissented from. 

Where a policy holder dies intestate, 
after naming his nominee in the policy, 
the rightful claimants to the sum assur- 
ed under the policy of insurance are the 
legal heirs of the deceased policy-holder 
and not the person named as the no- 
minee in the insurance policy. 

(Para 6) 

The legal effect of S, 39 is only that 
the person named in the policy as a no- 
minee has a right to receive and collect 
the moneys. He merely collects it on 
behalf of the original claimants. If there 
is a will, the legatees under the will 
would get it. If the policy holder has 
died intestate, his legal heirs would get 
it. AIR 1962 All 355, Dissented from; 
AIR 1957 Mad 115, AIR 1961 Ker 126, 
(FB), AIR 1970 Cal 518; AIR 1972 All 
167 (FB), Rel, on. (Para 7) 
Cases Referred : Chronological Paras 


AIR 1972 All 167 (FB) 6 
AIR 1970 Cal 513 6 
(1966) 61-ITR 317 (Mad) 6 
AIR 1962 All 355 6 
AIR 1961 Ker 126 (FB) 6 
AIR 1957 Mad 115: 1956-2 Mad LJ 476 6 
(1902) 1 Ch 282 

U. P, Jadeja, for Appellant; A. N, 
Divecha, for Respondents Nos. 1 and 2 


*(Only portions approved for reporting 
by High Court are reported here.) 
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A. P. Mehd & R. H. Mehta, for Respon- 
dent No. 4, Respondent No, 3 served 
A, O. 


THAKKAR, J.:— A question of con- 
siderable importance for holders of life 
insurance polices has arisen in this First 
Appeal arising out of a suit instituted 
by the widow and minor son of a policy 
holder claiming a declaration that they 
were entitled to the sum assured 
under the insurance policy upon the 
death of the policy holder in their capa- 
city as his heirs and not the person nam- 
ed in the policy as a nominee under 
S. 39 of the Insurance Act of 1938. The 
dispute was raised by the father of the 
policy holder who was the nominee nam- 
ed in the policy on the premise that he 
had a title to the said amount in his 
own right by virtue of his capacity as a 
nominee named by the policy holder. 
The trial Court having negatived the 
contention of the defendant nominee and 
having decreed the suit instituted by the 
plaintiffs, the nominee (original defen- 
dant No.1) has preferred the present 
First Appeal and has challenged the lega- 
lity and validity of the judgment and 
decree passed by the learned Judge pre- 
siding over the City Civil Court, 3rd 
Court at Ahmedabad in Civil Suit No. 
1137 of 1972, 

2. The facts are not in dispute. One 
Surendra Atmaram Panchal took a life 
insurance policy on his life on October 
20, 1970. The policy was issued by the 
Life Insurance Corporation of India (ori- 
ginal defendant No. 3 respondent No. 4 
herein). The said Surendra was a major 
at the time when the insurance policy 
was taken out. He was unmarried at that 
point of time. In the insurance policy, 
Ex. 30, it was stipulated that the sum 
assured was payable to “The Proposer or 
his Assigns or Nominees under S., 39 of 
the Insurance Act or Proving Executors 
or Administrators or other Legal Repre- 
sentatives who should take out repre- 
sentation to his Estate or limited to the 
moneys payable under this Policy from 
any Court of any State or Territory of 
the Union of India”, Some two months 
after he had taken the aforesaid policy, 
Surendra married Gunvantiben (plain- 
tiff No. 1 respondent No. 1). He had a 
male child by her who has been implead- 
ed as plaintiff No. 2 respondent No. 2. 
About 11/2 years after his marriage, 
Surendra died on September 29, 1971, in- 
testate without making a will. Upon 
his death the question arose as to 
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who was entitled to the sum assured. 
The widow and the minor son of the de- 
ceased claimed that they along with de- 
fendant No. 2 respondent No, 3 Bai Jashi, 
mother of Surendra, were entitled to the 
sum payable under the insurance policy 
on the death of Surendra in their capa- 
city as his legal heirs. It was contended 
by them that the fact that the father of 
deceased Surendra (appellant-original de- 
fendant No. 1) was named as a nominee 
under S. 39 of the Insurance Act was of 
No consequence inasmuch as the only 
right which it conferred on the nominee 
was to collect the moneys for being paid 
to the rightful claimants. The father of 
the deceased policy holder assumed the 
posture that he was entitled in his own 
right to the said sum in his capacity as 
a nominee and resisted the claim of the 
widow and the son of the deceased (his 
daughter-in-law and his grandson). 
Thereupon the widow and the son of the 
deceased were constrained to institute 
the suit giving rise to the present appeal. 

3. The learned Judge has upheld the 
contention of the plaintiffs that a person 
who is named as a nominee in a life in- 
surance policy under S. 39 has a mere 
right to collect the money from the in- 
surer and no more. The view has been 
taken by him that the persons entitled to 
claim the amount are the heirs of de- 
ceased Surendra inasmuch as it is an ad- 
mitted position that Surendra died in- 
testate. 


4, Section 39 of the Insurance Act of 
1938 which concerns the question of 
nomination by a policy holder deserves to 
be quoted in so far as material for a pro- 
per appreciation ofethe point at issue: 

“39. (1) The holder of a policy of life 
insurance on his own life may, when 
effecting the policy or at any time be- 
fore the policy matures for payment, 
nominate the person or persons to whom 
the money secured by the policy shall 
be paid in the event of his death: 

Provided that where any nominee is a 
minor, it shall be lawful for the policy- 
holder to appoint in the prescribed man- 
ner any person to receive the money 
secured by the policy in the event of his 
death during the minority of the nomi- 
nee, 

XX XX xX 

(4) A transfer or assignment of a policy 
made in accordance with S. 38 shall au- 
tomatically cancel a nomination: 

Provided that the assignment of a 
policy to the insurer who bears the risk 
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on the policy at the time of the assign- 
ment, in consideration of a loan granted 
by that insurer on the security of the 
policy within its surrender value, or its 
reassignment on repayment of the loan 
shall not cancel a nomination, but shall 
affect the rights of the nominee only to 
the extent of the insurer’s interest in the 
policy. 


(5) Where the policy matures for pay- 
ment during the lifetime of the person 
whose life is insured or where the nomi- 
nee or, if there are more nominees than 
one, all the nominees die before the 
policy matures for payment, the amount 
secured by the policy shall be payable 
to the policy-holder or his heirs or legal 
representatives or the holder of a suc- 
cession certificate, as the case may be. 


(6) Where the nominee or, if there are 
more nominees than one, a nominee or 
nominees survive the person whose life 
is insured, the amount secured by the 
policy shall be payable to such survivor 
or survivors,” 

5. The scheme of S. 39 is to the fol- 
lowing effect: . 

During the lifetime of a policy-holder, 
he has a right to assign the policy or 
transfer the policy in accordance with 
S. 38 notwithstanding the fact that a 
person has been named ag a nominee 
under sub-s. (1) of S. 39. Upon such as- 
signment or transfer, the nomination 
would stand automatically cancelled. If 
the policy matures during the lifetime of 
- the person whose life ig insured, the said 
person would be entitled to the amount 
assured under the policy, It is only when 
the person whose life is assured dies be- 
fore the maturity of the policy and the 
claim for the sum assured arises on the 
death of the policy-holder that the no- 
nominee can collect the moneys due 
under the insurance contract. The ex- 
pression used by the Legislature in this 
connection is that the amount secured by 
the policy shall be “payable to such sur- 
vivor (or survivors) of the nominee”. It 
is also provided that if the nominee dies 
during the lifetime of the policy-holder, 
the amount under the policy shall be 
payable to the person whose life is in- 
sured if the policy matures during his 
lifetime or to his legal representatives in 
case he dies before the date of maturity. 

6. From the scheme of 5. 39 it is 
abundantly clear that with regard to the 
contract of insurance and the benefits 
thereunder, the policy-holder retains the 
interest therein during his lifetime and no 
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interest ig created in favour of the 
nominee, Surely it does not amount to a 
gift, If it was a gift, title would pass un- 
to the nominee and the  policy-holder 
would have no right either to transfer 
or assign the policy which he has under 
sub-s. (4) of S. 39 of the Insurance Act. 
So also if any interest was created in 
favour of the nominee, the policy-holder 
would not be entitled to the sum assured 
upon the maturity of the claim during 
his lifetime, Similarly. if any . interest 
in the amount was created in favour of 
the nominee, the death of the nominee 
would make no difference and his legal 
heirs would be entitled to claim the 
amount, But far from the nominee or his 
heirs being entitled fo claim the amount, 
it is provided by sub-s. (5) of S. 39 that 
the policy holder would be entitled to 
claim the amount and in case of his 
death before maturity, his legal heirs 
would be entitled to do so. There is, 
therefore, no room for doubt that no 
right, title or interest was created in 
favour of the nominee who is not a party 
to the contract of insurance but who has 
been named in the insurance policy for 
the limited purpose of collecting the 
moneys. That the only right conferred 
on him is to collect the moneys is clear 
from the fact that sub-s. (6) of 5, 39 em- 
ploys the expression “the amount secur- 
ed by the policy shall be “payable” to 
such survivor or survivors.” The next 
question that arises is what would hap- 
pen if the policy-holder dies before the 
maturity of the claim. We have already 
discussed the aspect relating to the right 
acquired during the lifetime of the 
policy-holder and have recorded a firm 
conclusion to the effect that the nominee 
acquires no right, title or interest in the 
said amount. What then happens on the 
death of the  policy-holder that the 
nominee becomes entitled to the amount 
in his own right on the death of the 
policy-holder? It cannot be contended 
and it has not been contended that the 
contract of insurance operates as a wiil 
or a testamentary disposition. If it does 
not operate so, it is difficult to compre- 
hend what legal right can be created in 
favour of a person who has been named 
in the policy of the insurance as a per- 
son entitled to collect the. amount. Since 
beneficial rights under the contract of 
insurance remained with the policy-hol- 
der during .his lifetime and he could 
have transferred or assigned the policy 
or raised a loan on the policy, the bene- 
fits accruing under , the policy of insur- 
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ance indubitably formed a part of his 
estate, If it formed a part of his estate 
during his lifetime, how does it cease to 
be a part of his estate as soon as he dies 
and become the property of the nominee? 
It, therefore, appears to be impossible to 
argue that the nominee gets a title to the 
amountin question in his own right, The 
view which commends to us found favour 
with the High Court of Madras in D, 
Mohanavelu Mudaliar v, Indian In- 
surance and Banking Corporation Ltd., 
Salem, AIR 1957 Mad 115, Learned 
counsel] for the appellant, however, 
placed reliance on a Division Bench 
judgment of the Allahabad High Court 
in the matter of Kesari Devi v, Dharma 
Devi, AIR 1962 All 355. It is no doubt 
true that the learned Judges of the Al- 
lahabad High Court have dissented from 
the view taken by the Madras High Court 
and have taken a contrary view which 
supports the appellant. With respect to 
the learned Judges of the Allahabad 
High Court we are unable to concur with 
the reasoning which found favour with 
the Division Bench of the said High 
Court, In paragraph 4 of the judgment 
the Division Bench has observed as 
under : 


“There is nothing in S. 39 to suggest 

that he receives the money merely as a 
trustee or agent of the assured’s lega! 
representatives; S. 39 does not lay down 
that he is under any liability to account 
for the money received to any person. 
The obvious meaning of the language 
used in sub-ss. (1) and (6) ig that the in- 
surance company must pay the money 
to him and he is left free to deal with 
it in any manner he likes.” 
With respect, there is no warrant for the 
conclusion that the nominee is left free 
to deal with it in any manner he likes”. 
It does not follow from any provision of 
law or from first principles. It is mere 
ipse dixit of the learned Judges. It does 
not take into account the reasoning un- 
folded in the discussion hereinbefore, So 
also we do not subscribe to the view 
taken by the Divsion Bench in the fol- 
lowing passage extracted from para- 
graph 4: 


“When the money becomes payable on 
the death of the assured and on account 
of the death, we do not understand how 
it can be said to form part of his estate.” 
The Division Bench has assumed that the 
amount does not form an estate of the 
policy-holder. If the benefit arising 
under the contract of insurance formed 
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a part of the estate of the policy-holder 
during his lifetime for the reasons dis- 
cussed earlier, namely, that he could 
have transferred it, assigned it or raised 
a loan on it, how does it cease to be a 
part of his estate on his death and be- 
come a part of an estate of the nominee? 
By virtue of operation of which princi- 
ple of law and by what process of ra- 
tiocination? The Allahabad High Court 
has also placed reliance on paragraph 
1157 of 46 Corpus Juris Secundum for 
buttressing the conclusion reached by 
them. Now, the passage in question reads 
ag under; 


“1157. Policy Payable to Third person 


The proceeds of a policy naming a 
third person as beneficiary generally be- 
long to him as an individual and do not 
constitute part, or an asset, of the in- 
sured’s estate. 


‘The proceeds of a life insurance policy 
in which a third person is named as 
beneficiary belong exclusively to such 
beneficiary as an individual, they are 
not the property of the heirs or next 
of kin of insured, are not subject to ad- 
ministration or the laws of descent go- 
verning the distribution of insured’s per- 
sonal property, and generally do not 
constitute any part, or an asset, of his 
estate, If the proceeds are collected by 
the administrator, he holds them in trust 
for the beneficiary.” 


On a bare perusal of the aforesaid 
passage it leaps to the eye that the afore- 
said proposition of law has been stated 
in the context of a life insurance policy 
in which a third person is named as a 
“beneficiary”. We are not concerned 
with a life insurance policy wherein 
someone else has been named as a “bene- 
ficlary”. We are concerned with a policy 
where a person has been named as a 
“nominee” under S, 39 of the Insurance 
Act. We do not know what were the 
terms and conditions of the policy in 
which the person concerned was named 
as a beneficiary under the American 
Law. It would be extremely hazardous 
to clutch at stray statements made in 
the context of a different insurance 
policy and in the background of a dif- 
ferent insurance Law about which ‘we 
have no sufficient knowledge or infor- 
mation. In any view of the matter, a 
proposition of law stated in the context 
of the foreign Law and in the light of a 
different insurance policy wherein the 
person was named as - beneficiary (and 
not nominee) cannot. buttress the view 
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which found favour with the ANahabad 
High Court. So also a reference was 
made in paragraph 4 of the judgment to 
In re A. Policy No, 6402 of the Scottish 
Equitable Life Assurance Society, (1902) 
1 Ch. 282. In that case however it has 
been clearly laid down that though the 
person named as a nominee in the 
insurance policy would be entitled to 
receive the money at law and to give a 
receipt for it, “in equity the money be- 


longs to the legal personal representa- 
tives of Mr, Sanderson, who took out 
the policy”. This decision, therefore, 


fortifies the view that we are taking. We 
may also refer to a Full Bench decision 
of the Kerala High Court in Sarojini 
Amma v. Neelakanta Pillai, AIR 1961 
Ker 126, wherein AIR 1957 Madras 115 
has been relied upon and the view which 
has commended itself to us has been ac- 
cepted. The Full Bench has stated the 
proposition of law in paragraph (7) as 
under : 

“A nomination by itself, as we under- 

stand it. confers no right on the nominee 
during the lifetime of the assured and 
only gives a bare right to collect the 
policy money on his death.” 
A similar view has been taken by the 
Caleutta High Court in Life Insurance 
Corporation of India v, United Bank of 
India Ltd, AIR 1970 Cal 513. 
The view reflected in AIR 1962 All 355 
has in terms been disapproved by the 
Calcutta High Court and it has been 
held that a nominee gets the mere right 
to collect the moneys. The following pas- 
sage from paragraph 12 of the judgment 
unfolds the reasoning which prevailed 
with the Calcutta High Court: 

“Sub-section (1) of Section 30 pro- 


vides that the holder of a policy 
of life insurance on his own lfe 
may nominate the person to whom 


the money secured by the policy shall be 
paid in the event of his death, It is not 
without significance that the sub-section 
speaks of the transaction of payment and 
not of any right, title or interest in the 
money which is payable, In saying that 
the money shall be paid to the nominee, 
the sub-section underlines the obligation 
of the insurer to pay to the nominee and 
not the right of the nominee to receive 
payment, though the obligation and the 
right are the obverse and reverse of the 
same transaction. It scrupulously avoids 
the use of any word implying proprietary 
right, title or interest such as “vest’, 
‘transfer’ or ‘assign’, Sub-section (2) of 
S. 39 provides that nomination may at 
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any time before the policy matures for 
payment be cancelled by an endorsement 
or a will, The sub-section therefore clear- 
ly indicates that the nominee does not 
acquire any title to the money by virtue 
of the nomination because if he did, he 
could not have been divested of his 
right, title or interest by any unilateral 
act on the part of the holder of the policy 
who nominated him. Sub-section (4) of 
S. 39 provides that a transfer or assign- 
ment of a policy shall automatically 
cancel nomination, It goes without say- 
ing that if the nominee had acquired any 
title by nomination. the policy-holder 
could not have assigned the policy with- 
out his concurrence, far Jess could the 
nomination have stood cancelled automa- 
tically by reason of assignment or trans- 
fer. Sub-section (5) provides that where 
the policy matures for payment du- 
ring the lifetime of the person 
whose life is insured or where the nomi- 
nee, or if there are more nominees than 
one, all the nominees die before the 
policy matures for payment, the amount 
secured by the policy shall be payable 
to the policy~holder or his heirs or legal 
representatives or the holder of a suc- 
cession certificate as the case may be. 
Here again, there is clear indication that 
the nominee does not acquire any title 
to the money. because ifhe did, his heirs 
and not the heirs of the deceased policy 
holder should have been entitled to the 
money when the policy matures.” 

We may also observe that a Full Bench 
of the Allahabad High Court in Raja 
Ram v. Mata Prasad, AIR 1972 All 167 
(FB). has in terms taken the view that 
the benefit secured by the policy forms 
part of the estate of the de- 
ceased policy-holder and that the nomi- 
nee. acquires no interest in the estate in 
the lifetime of the policy-holder as is 
evident from the following passage from 
paragraph 15 of the judgment: 

“15, The result of our survey of the 
material provisions is: 1, The policy-hol- 
der continues to hold interest in the 
policy till the moment of his death. 

2. The nominee under S. 39 acquires no 
interest in the policy in the lifetime of 
the policy-holder. 

3. The benefit secured by the policy 
forms part of the estate of the deceased 
policy-holder, 

As it is part of his estate, his ereditors 
ean realise their loans from the money 
paid to the nominee, He will be the legal 
representative of the deceased policy-hol- 
der.” 
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It is not doubt frue that the earlier deci- 
sion in Kesari Deviï’s case (supra) has not 
in terms been overruled inasmuch as the 
question which arose in Kesari Devi’s 
case did not directly arise in the Full 
Bench case, The corollary of the holding 
of the Full Bench in Raja Ram’s case all 
the same would be that the benefit of 
the contract would continue to be the 
estate of the policy-holder during his 
lifetime and it would also form a part of 
his estate on his death. There is another 
decision to which we may advert to in 
that behalf. The decision we have in 
mind is the one rendered in Seethalak- 
shmi Ammal v. Controller of Estate 
Duty, Madras, (1966) 61 ITR 317 (Mad). 
That was a case arising under the Estate 
Duty Act, And the Division Bench of the 
Madras High Court was concerned with 
the question from the stand point of the 
Estate Duty Act and the provisions con- 
fained therein. The following passage 
from that judgment would further forti- 
fy the view which has appealed to us: 


“It is also inapplicable, as we consider, 
for another reason, keeping up a policy 
should be for the benefit of a donee, whe- 
ther nominee or assignee. That means 
there should have been a gift of the 
money due under the policies to a per- 
son so as to constitute him a donee, Un- 
less a person is a transferee of the bene- 
fit of the policies, he cannot be properly 
described as a donee. Such a transfer can 
obviously be by means of an assignment. 
But the word “nominee” taken by it- 
selforevenin the context of the princi- 
ples that govern the law of insurance 
admits of no doubt as to its significance! 
A nomination does not involve a trans- 
fer of the rights under a policy unlike 
an assignment. This distinction was re~ 
cognised by a Division Bench of this 
court in Mohanavelu Mudaliar v, Indian 
Insurance & Banking Corporation Ltd. 
( (1956) 2 M.L.J. 476) : ATR 1957 Mad 115 
in relation to Sections 38 and 39 
of the Insurance Act.. Section 38 (5) 
clearly states that the effect of an 
assignment as that the assignee is the 
only person entitled to benefit under the 
policy and such a person shall also be 
subject to all liabilities and equities to 
which the assignor was subject at the 
date of assignment, But “nomination”, as 
seen from sub-s. (1) of 5, 39. merely 
means that the person nominated is the 
one to whom. money secured by the 
policy shall be paid in the event of the 
death of the assured. Unlike an assign- 
ment which is irrevocable, a nomination 
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may, at any time, before the policy ma- 
tures for payment, be cancelled or chan- 
ged. In the event of the policy maturing 
during the lifetime of the assured, the 
nomination will have no effect and the 
policy money will, in that event, be pay- 
able to the assured, It follows that while 
an assignee is not merely entitled to re- 
ceive but has a right to the policy money 
itself, a nominee is no more than a per- 
son who is competent to receive the 
money if the assured did not survive 
maturity of a policy and has no right to 
the money, But nominee in S, 14 of the 
Estate Duty Act does not appear. as it 
seems to us, to convey the ordinary or 
the statutory sense we referred to. In 
the context of the words “for the bene- 
fit of a donee, whether nominee or 
assignee”, it is clear that the “nominee” 
must be such as he may also be a donee. 
That means the nomination for the pur- 
pose of S, 14 must be such as will con- 
stitute the nominee, a donee entitled te 
the benefit of the policy money.” 


We, therefore, regret our inability to 
concur with the view taken by the Divi- 
sion Bench of the Allahabad High Court 
Court in Kesari Devi’s case. In our opin- 
ion, the view taken by the Madras High 
Court in D., Mohanavelu Mudaliar v. 
Indian Insurance and Banking Cor- 
poration Ltd, Salem, AIR 1957 Mad 
115, represents the true legal posi- 
tion, In the result, there is no escape from 
the conclusion that the rightful claimants 
to the sum assured under the policy of 
insurance are the legal heirs of the de- 
ceased policy-holder and not the person 
named as the nominee in the insurance 
policy, The view taken by the jearned 
trial Judge, therefore, reflects the true 
position of law. The finding recorded by 
the learned Judge must, therefore, be 
confirmed. 

7. We may observe that there is no 
doubt as regards the legal position that 
in view of the policy of insurance and 
the legal effect of S. 39 of the Insurance 
Act only the person named in the policy 
as a nominee has a right to receive and 
collect the moneys, He-merely collects it 
on behalf of the original claimants, If 
there is a will, the legatees under the 
will would get it, If the policy holder 
has died intestate, his legal heirs would 
get it, In the present case. in view of the 
dispute between the legal heirs on one 
hand and the nominee on the other the! 
amount collected by the nominee from 
the Life Insurance Corporation has been 
deposited in the Court. Therefore, the 
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question of receiving the moneys no more 
survives and the only question is with 
regard to the adjudication of the rights 
on the basis of the central issue which 
has been decided in the trial Court and 
in this Court, namely, as regards the 
legal right of a nominee vis-a-vis that of 
the heirs, We may also say that the posi- 
tion regarding the rights flowing from 
the naming of a person as a nominee vis- 
a-vis the legal heirs of a policy-holder 
in case he dies before the maturity of 
the policy as recognised in the aforesaid 
serveral decisions of the various High 
Courts deserves to be brought to the 
notice of the policy-holders by the Life 
Insurence Corporation so that they know 
what exactly they are doing and the legal 
consequences of naming a nominee, 


8. No other point has been urged on 
behalf of the appellant, 


$. The appeal, therefore fails and is 
dismissed. The appellant will pay the costs 
of respondent No, 1 and respondent No. 2 
in one set, as also the costs of respondent 
No. 4. 


16. Before parting, we may say that 
plaintiff No. 2 respondent No, 2 is a 
minor son of deceased Surendra, The 
amount which would fal} to his share 
would be one-half of the decretal amount 
of Rs, 13,803/- with interest ete, This 
amount will have to be deposited in a 
Nationalized Bank in Fixed Deposit or 
will have to be invested in approved 
securities fill the minor original plaintiff 
No, 2 respondent No. 2 attains majority. 
Of course it may be clarified that in- 
terest on the amount so invested can be 
withdrawn by the guardian of respondent 
No. 2 (respondent No, 1 mother) for ' the 
maintenance of the minor from time to 
time. 


11. Learned counsel for the appellant 
applies for a certificate of fitness to ap- 
peal to the Supreme Court of India, In 
our opinion, this case does not involve 
any substantial question of public im- 
portance which needs to be decided by 
the Supreme Court of India in view of 
the fact that we are taking the view 
which is consistent with the view taken 
by three High Courts of India, namely, 
Calcutta, Madras and Kerala High Courts. 


Appeal dismissed. 
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FULL BENCH. 
B. J. DIVAN C. J., D, A. DESAI AND 
P. D. DESAI, JJ. 

M/s. Anandji Haridas and Co., Pvt. Ltd., 
Applicant v. State of Gujarat, Opponent. 

Civil Application No, 629 of 1975, with 
First Appeal No. 294 of 1971, D/- 30-4 
1976. 

(A) Civi] P. C. (1908), O. 41 R. 35 (3)— 
Appeal partly succeeding — Order allow- 
ing proportionate costs between contest- 
ing parties to appeal —— Taxation of costs 
regarding Court fees and advocate’s fee-— 
Mode of. (Practice — Costs). 


Where the appellate Court passes an 
order allowing proportionate costs be- 
tween two contesting parties in an ap- 
peal which succeeds partly, court fees are 
to be taxed according to the slab system 
on the claim actually allowed in the ap- 
peal, This practice prevalent in the 
Gujarat High Court with regard to tax- 
ing of costs in relation to the item of 
court-fees in an appeal where an order 
of proportionate costs is made is just and 
proper and there ds ne need to depart 
from the same. 

(Paras 11, 16) 

In a similar case, advocate’s fees, either 
single or double, are to be taxed as per 
the table of fees on the entire claim in 
the appeal and the amount so taxed has 
to be apportioned between the parties on 
the basis of the percentage of success in 
the appeal. (Para 16) 


Advocate’s fees are to be paid by both 
the parties and normally such fees are 
paid by both the sides on the basis of 
the total] claim in the appeal, It is true 
that as in the case of court-fees so in the 
case of advocate’s fees, taxed costs are 
on a slab basis and that, like court-fees, 
the advocate’s fees also do not increase 
in the same proportion as the apprecia- 
tion of the claim. These two cases are, 
however, not otherwise similar, In the 
case of court-fees, the table of fees is 
strictly adhered to and the party is never 
required to pay anything more than what 
is prescribed, So far as the adovocate’s 
fees are concerned, however, the higher 
the claim, the higher the advocate’s fees 
in practice and reality and the taxed 
costs at the rate prescribed in the table 
are seldom adhered to and they are illu- 
sory. Besides, unlike court-fees the ex~ 
penditure on advocate’s fees is incurred 
by both. In case of such an expenditure, 
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therefore, the proper principle of pro- 
portionate costs to apply would þe to 
take the original claim in the appeal and 
to ascertain as to what would be the 
amount of advocate’s fees either single or 
double, allowable on such claim, and then 
to apportion such fees amongst the par- 
ties in proportion to the success of each 
party in the case. Such a course would 
indemnify parties as nearly and fairly as 
possible for the legitimate expenditure 
incurred by them in prosecuting and de- 
fending the appeal, Therefore, the: pre- 
valent practice adopted by the Gujarat 
High Court since 1967 in the matter of 
taxing of costs on the ifem of advocate’s 
fees is just and proper and no cogent 
ground is made out to depart frm the 
same, F. A, No, 1033 of 1960 D/- 5-5- 
1967 (Guj.), Approved. 


Thus the current practice which adopis 
two different standards with regard to 
taxation in the bill of costs is not only 
not incongruous but is just and proper. 

(Para 13) 

(B) Civil P.C. (1908), S, 35 — Order 
allowing party costs in proportion to suc- 
cess — Principle underlying, 

The principle of common law in En- 
gland which has been held to be appli- 
cable even in India in the. matter of tax- 
ing party and party costs is that the 
costs are awarded, not as a punishment 
to the defeated party, nor as a bonus to 
the party which receives them, but as a 
recompense to the successful party in 
order to indemnify him, though not com- 
pletely, for legal expenses to which he 
has been subjected in prosecuting his 
suit or his defence, It is this principle 
which lies at the root of the order award- 
ing proportionate costs in cases where 
the plaintiff or the appellant succeeds 
partly in his claim. (1910) 1 KB 645 and 
AIR 1954 SC 26 and AIR 1921 Cal 185 
Rel. on. (Para 10) 
Cases Referred: Chronological Paras 
(1967) FA No, 1033 of 1960, D/- 5-5-1967 

(Guj) 4 
AIR 1954 SC 26 8 
AIR 1921 Cal 185 9 
(1910) 1 KB 645 7, 8, 10 
(1863-1866) 10 Moo Ind App 563 10 
(1860) 5 H & N 381 7 


Civil Application No, 629 of 1975, I, C, 
Bhatt for Girish N, Shah, for Applicants 
G. N. Desai, Government Pleader for 
State, D. D. Vyas Intervener, First Ap- 
peal No. 294.of 1971, G. N. Desai, Gow 
ernment Pleader for State, I, C. Bhatt, 
for Opponent, 
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P. D. DESAL J.:— The following two 
questions of general importance with re- 
gard tg the taxing of costs on the appel- 
late side have been referred by a Divi- 
sion Bench of this Court (D. P. Desai & 
N. H. Bhatt JJ.) to the Full Bench: 

“(1) Where the appellate Court passes 
an order with regard to allowing propor- 
tionate costs to each of the two contest- 
ing parties in the appeal which succeeds 
partly, are the court-fees to be taxed as 
payable according to the table of fees 
on the claim actually allowed or in pro- 
portion to the court-fees paid on the 
entire claim in appeal by finding out 
some percentage of success of the appeal 
as compared tg the whole claim made? 

(2) Whether adovocate’s fees are to be 
taxed as per the table of fees on the 
amount of claim allowed or disallowed 
or whether they are to be taxed on per- 
centage basis as stated above?” 

2. These two questions arise, as poin- 
ted out in its order of reference by the 
Division Bench, out of a common pra- 
ctice prevalent in this State in the ap- 
pellate Courts and, in some cases, even 
in the trial Courts, to pass an order of 
costs in proportion to the success of the 
claim, that is to say, to award costs to the 
plaintiff or appellant in proportion to the 
success of his claim and to award to the 
defendant or respondent proportionate 
costs on the claim disallowed. Such an 
order raises the question as to in what 
manner and proportion costs are to be 
taxed in relation to court-fees and advo- 
cate’s fees and it is to set at rest the 
doubt or debate, if any, on such question 
that this reference has been made to the 
Full Bench. 

3. It appears that the practice which 
prevailed in the former High Court of 
Bombay and which was adopted in this 
Court up to 1967 was that when an order 
of the aforesaid nature was passed, costs 
in relation to court-fees and advocate’s 
fees were taxed, so far as the appellant 
was concerned, on that part of the claim 
which succeeded, In other words, when 
costs were awarded in proportion to the 
success of the appeal, such costs in rela- 
tion to court-fees and advocate’s fees 
were taxed as if the appellant had rest- 
ricted his appeal only to that part of 
the claim which succeeded and upon 
which he would have been ordinarily en- 
titled to costs. So far as the respondent 
was concerned, costs in relation to advo- 
eate’s fees were taxed on that part of the 
claim in the appeal which was disallow- 
ed and he was awarded such 
costs. To give an illustration. if 
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the claim in appeal was Rs, 20,000/- and 

‘the appeal was allowed to the extent of 
Rs, 5,000/- and an order was made to the 
effect that the parties would be entitled 
to costs in proportion to their success in 
the appeal, court-fees as well as advo- 
cate’s fees were taxed on the amount of 
Rs. 5,000/- so far as the appellant was 
concerned and advocate’s fees were. taxed 
on Rs, 15,000/- so far as the respondent 
was concerned and both were according~ 
ly awarded costs in respect of those two 
items, It would appear that under the 
aforesaid practice, the same standard was 
adopted in the matter of taxing costs on 
both the items, namely, court-fees and 
adovocate’s fees, 


4. The question as fo whether the 
aforesaid mode of taxing costs was cor- 
rect came up for consideration before a 
Division Bench of this Court consisting 
of N. G. Shelat and A. S, Sarela JJ. in 
First Appeal No, 1033 of 1960, The ap- 
pellant in that case had made a claim of 
Rs, 19638.50 and the appeal was allowed 
to the extent of Rs. 4358.50 and disallow- 
ed to the extent of Rs, 15280/-. While dis- 
posing of the appeal, the Division Bench 
made an order to the effect that the ap- 
pellant would be entitled to costs in pro- 
portion to his success in the appeal and 
he would pay to the respondent costs in 
proportion to his failure in the appeal. On 
the basis of the practice prevalent in this 
Court, the bill of costs was prepared and 
thereunder court-fees and advocate’s fees 
were taxed, so far as the appellant was 
concerned, on the amount of Rupees 
4358.50 and advocate’s fees were taxed, 
so far as the respondent was concerned, 
on Rs, 15280/-, An objection was taken to 
the aforesaid mode of taxing costs in re- 
lation to those two items and if was ur- 
ged that having regard to the slab sys- 
tem both in respect of court-fees and 
advocate’s fees, the proper. method of 
taxing costs was to work out the total 
costs taxable on those items on the basis 
of the amount claimed in the appeal and 
then to apportion them amongst the par- 
ties in proportion to their success in the 
appeal, The matter was ultimately placed 
for decision before the Division Bench 
and by its judgment and order delivered 
on May 5, 1967, the Division Bench part- 
ly accepted the said contention, It held, 
so far as taxing of costs on the item of 
court-fees was concerned, that the preva- 
lent practice of treating that part of the 
claim which was ultimately allowed as 
the claim originally made and awarding 
to the appellant the amount which he 
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would have paid by way of court-fees on 
such part of the claim as taxed costs was 
eminently just and fair and that it was 
not required to be revised, However, in 
respect of costs on the item of advocate’s 
fees, the Division Bench held that having 
regard to the slab system of gdvocate’s 
fees, the proper and just method was to 
determine the advocate’s fees on the 
whole amount claimed in the appeal and 
then to apportion them amongst: the par- 
fies in proportion to their success in the 
appeal, The Taxing Officer was accord- 
ingly directed to prepare a fresh bill of 
costs and to retain in such bill the taxed: 
costs in respect of the item of court-fees 
but to revise taxed costs in respect of the 
item of advocate’s fees in accordance with 
the ruling of the Court. 


5. The question again raised its head 
in the present case and it was urged be- 
fore the Division Bench which made the 
present reference that the decision of the 
earlier Division Bench, which adopted two 
different standards with regard to taxa- 
tion of costs on the Items of court-fees 
and advocate’s fees, was unjust, The 
Division Bench felt that there was some 
substance in the grievance and in this 
connection it observed as under: 


“We also feel that court-fees and advo- 
cate’s fees both being payable according 
to the system of slab adopted by the 
relevant provisions of law, it becomes 
difficult to adopt two different standards 
with regard to their taxation, In our opin< 
ion, it would be desirable tọ lay down 
some uniform standard applicable to both 
the fees regarding the taxation of court- 
fees and advocate’s fees. So far as we are 
concerned, we see ‘good reason in con- 
curring with the view of the Division 
Bench on the question of court~fees, With 
great respect, however, we find it diffi- 
cult to agree with. the view of the Divi- 
sion Bench on the question of advocate’s 
fees.” 

It is under these circumstances that the 
present reference has come to be made 
to the Full Bench, 


6. It would be useful af this stage to 
refer to the relevant provisions of law in 
the matter of costs, Section 35 of the 
Code of Civil Procedure, 1908 (herein- 
after referred to as ‘the Code’), in so far 
as it is relevant, provides that subject to 
such conditions and limitations as may 
be prescribed, and to the provisions of 
any law for the time being in force, the 
costs of and Incident to all suits shall be 
in the discretion of the Court, and the 
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Court shall have full power to determine 
by whom or out of what property and to 
what extent such costs are to be paid and 
to give all necessary directions for the 
purposes aforesaid. Order XLI, R. 35 of 
the Code deals with the drawing of the 
decree in appeal, Sub-rule (3) of the said 
Rule provides that the decree shall also 
state the amount of costs incurred in the 
appeal, and by whom. or out of what 
property, and in what proportions such 
costs and the costs in the suit are to be 
paid, Chapter XIV of the Bombay High 
Court Appellate Side Rules, 1960 pres- 
eribes the rules for computing the advo- 
cate’s fees in various kinds of proceed- 
ings. So far as the question under consi- 
deration is concerned, however, it does 
not throw much light except that it 
shows that generally in a large number 
of cases advocate’s fees are taxed on a 
slab system. The provisions of the Code 
referred to earlier show that the decree 
and bill of costs have tọ be drawn up in 
accordance with the order passed by the 
Court, 

7. Before coming to grips with the 
problem, reference may be made to the 
object underlying the provisions relating 
to awarding of costs to a litigant, Under 
the common law in England, party and 
party costs were treated not as a com- 
. plete indemnity but in the character of 
an indemnity. In Gundry v, Sainsbury 
(1910) 1 K B 645 Cozens-Hardy M. R. 
quoted with approval the following ob- 
servations by Bramwell B. in Harold v. 
Smith (1860) 5 H, & N. 381 at 385: 

“Costs as between’ party and party are 
given by the law as an indemnity to the 
person entitled to them; they are not im- 
posed as a punishment on the party who 
pays them, nor given as a bonus to the 
party who receives them, Therefore, if 
the extent of the damnification can be 
found out, the extent to which costs ought 
to be allowed is also ascertained.” 
Fletcher Moulton L. J. concurring with 
the Master of the Rolls observed in that 
case: 


daas I think the passage which the 
Master of the Rolls quoted from the 
judgment of Bramwell B. is sound law 
and is decisive of this case...... The prin- 
ciple that party and party costs are only 
an indemnity—an imperfect indemnity, it 
is true, but never more than an inde- 
mnity—is so deeply rooted in our law that 
the proviso is put in for the purpose of 
preventing the earlier part of S. 5 
from ever giving rise to a case in which 
costs could be made a profit.” 
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Buckley L. J, also concurred in the view 
that party and party costs were in the 
nature of an indemnity, 


8. In Firm of N. Peddanna v, K. V. 
S. S. Sons, ATR 1954 SC 26, there was an 
agreement between the respondent and 
his agent (advocate on record) to the ef- 
fect that the latter would be paid, as his 
remuneration, a consolidated sum of 
Rs, 300/-, to which all out-pocket expen- 
ses would be added, but that in the event 
of the case being decided in favour of the 
respondent, the agent would have the 
benefit of the taxed costs, The appeal 
was ultimately dismissed and the appel- 
lants were directed to pay to the respon- 
dent the costs of the appeal, The question 
which arose in this context was whether 
in taxing costs between party and party 
the appellants should be directed to pay 
to the respondents only what the latter 
agreed to pay to his Agent, or the res- 
pondent would have the full benefit of 
the taxed costs that were normally al- 
lowed in such cases. The Taxing Officer 
held that the respondent could have from 
the appellants not the ordinary taxed 
costs, but a sum of Rs, 300/- only plus 
the out-pocket expenses incurred by his 
Agent. The propriety of this decision was 
challenged before the Court on an ap- 
plication for review made by the respon- 
dent. B, K. Mukherjea J, who heard the 
matter in Chambers referred to the deci- 
sion in Gundry v, Sainsbury, (1910) 1 KB 
645 (supra) and observed that the prin- 
ciple of English law was that party and 
party costs are only an indemnity—an im- 
perfect indemnity it is true — but never 
more than indemnity ‘and that conse- 
quently the successful party should not 
be allowed to make any profit out of the 
order for costs made in his favour, The 
learned Judge observed that there was 
no doubt as to the soundness of the prin- 
ciple upon which the said rule was based 
and no doubt also that the said rule 
should be applied to the Supreme Court, 
there being no specific provision on that 
point in the rules of the Court. Accord- 
ingly, if the agreement between the 
Agent and the respondent had been mere- 
ly this, namely, that the respondent 
would pay the Agent in addition to his 
out-pocket expenses a sum of Rs, 300/- as 
his remuneration, the order of the Tax~ 
ing Officer would have been a perfectly 
good order. However, the agreement in 
that case provided in the latter part that 
in case the respondent succeeded in the 
litigation, the Agent would be entitled 
to recover from him whatever sum might 
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be allowed to him on proper taxation. 
Under the circumstances, in view of the 
latter part of the agreement, even on the 
application of the English doctrine, upon 
the happening of the contingency of the 
success of the respondent, the Agent of 
the respondent became entitled to fees 
on proper taxation and on the principle 
of indemnity the appellants were liable 
to pay to the respondent such fees on 
proper taxation, 


9. In Manindra Chandra v. Aswini 
Kumar AIR 1921 Cal 185. a Division 
Bench of the Calcutta High Court (Mook- 
erjee Ag, C. J. and Fletcher J.) was con- 
cerned with the question whether costs 
on a special scale should be granted in 
that case, While dealing with the said 
question the eminent Acting Chief Jus- 
tice made the following observations in 
relation to the principle underlying the 
award of costs: 


“We must remember that whatever the 
origin of costs might have been, they 
are now awarded, not as a punishment of 
the defeated party but as a recompense 
to the successful party for the expenses 
to which he had been subjected, or as 
Lord Coke puts it, for whatever appears 
to the Court to be the legal expenses in- 
curred by the party in prosecuting his 
suit or his defence, We are now far re- 
moved from the. days when ‘the plaintiff 
who failed was punished in amercemen! 
pro falso clamore, and the defendant, 
where the judgment was against him, in 
misericordia cum expensis litis for his 
unjust detention of the plaintiff's right.’ 
The theory on which costs are now award- 
ed to the plaintiff is that default of the 
defendant made it necessary to sue him, 
and to a defendant is that the plaintiff 
sued him without cause; costs are thus 
in the ‘nature of incidental damages al- 
lowed to indemnify a party against the 
expenses of successfully vindicating his 
rights in Court and consequently the 
party to blame pays costs to the party 
without fault.” 


10. The principle of common law in 
England which has been held to be ap- 
plicable even in this country in the mat- 
ter of taxing party and party costs thus 
is that the costs are awarded, not as a 
punishment to the defeated party, nor a9 
a bonus to the party which receives them, 
but as a recompense to the successful 
party in order to indemnify him, though 
not completely, for legal expenses ta 
which he has been subjected in prosecut- 
ing his suit or his defence. As Buckley 
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L.J, pointed out in Gundry v. Sainsbury 
(910) 1 KB 645) (supra), a successful 
party would be entitled tg come to the 
Court and say: “This is a matter in res- 
pect of which I am entitled to get costs 
because I have been put to expense, and 
the law as administered in this Court 
allows me in that state of things to be 
indemnified by the defendant to the ex- 
tent of party and party costs. It is this 
principle which lies at the root of the 
order awarding proportionate costs in 
cases where the plaintiff or the appel- 
lant succeeds partly in his claim. As 
pointed out by the Judicial Committee in 
Mudhobun Doss v. Gokul Doss (1863-1866) 
10 Moo Ind App 563 (at P. 575), the costs 
of an action in this country. particularly 
the stamp duties payable on the proceed- 
ings, depend a good deal on the value of 
the thing claimed. It is accordingly the 
practice of the Courts in this country 
when a plaintiff has recovered less than 
what he has claimed, to apportion the 
costs in the proportion which the amount 
recovered bears to that which was claim- 
ed. In working out an order made accord- 
ing to this practice, however, practical 
difficulties arise as is evident from the 
earlier decision of this Court and from 
the present reference, Such difficulties 
must necessarily he solved, in the ultimate 
analysis, bearing in mind the salient prin- - 
ciple underlying the provisions relating to 
costs to which reference has been made 
herein above, 


11. Coming now to the question of 
taxing of costs on the item relating to 
court-fees when an order as to propor- 
tionate costs is made in an appeal which 
has not succeeded wholly, we are inclined 
to think, in concurrence with the view ex- 
pressed by two Division Benches of this 
Court, that the current practice of tax- 
ing court-fees on the amount of claim al- 
lowed according to the table of fees, as if 
the appellant had originally restricted 
his claim to the extent of the claim al- 
lowed gnly, is just and proper. The appel- 
lant in such a case was justified in bring- 
ing appeal to the extent of the claim al- 
lowed and had he initially restricted his 
claim to the amount allowed, he would 
have been entitled tg recover from the 
respondent the amount of court-fees pay- 
able on such claim on the principle of 
indemnity, There is no reason why the 
result should be any the different mere- 
ly because he claimed a larger amount 
which the Court found he was not entitled 
to, Since an order of costs—even an order. 
awarding proportionate costs — is not 
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made as a matter of punishment to pena- 
lise the appellant and it is essentially 
made as a recompense tg the appellant 
for whatever appears tọ the Court to be 
the legal. expenses incurred by him in 
prosecuting his appeal, there is no rea- 
æn why he should not be awarded court- 
fees on the amount which he ‘has success- 
fully recovered in the appeal. It cannot 
be overlooked that court-fees are pay- 
able on a slab system and that when 
the value of the subject-matter is at a 
lower level the court-fees are payable at 
a comparatively higher rate than that at 
which they would be payable if the value 
of the subject-matter is at a higher 
level, To illustrate the point when the 
amount or the value of the subject-mat- 
ter exceeds Rs, 1,000/- but does not ex- 
seed Rs, 1100/-, the court-fees payable 
would be Rs, 106.25. As against this, 
when the amount or value of the sub- 
ject-matter exceeds Rs, 10,000/- but does 
not exceed Rs, 10500/~, the court-fees 
payable would be Rs, 785/-. It would thus 
appear that the court-fees do not in- 
ease in the same proportion as the 
Haim. Now, take, for example, a case 
where the appellant initially claims in 
the appeal an amount of Rs.  10,000/-. 
Dn the said claim, he would have to pay 
rourt-fees in the sum of Rs. 785/-, At 
he hearing of the appeal, the appellant 
succeeds in proving that he is entitled 
rot to the full amount claimed in the ap- 
yeal but only to Rs, 1,000/- and an order 
twarding proportionate costs is made, On 
he basis of the prevalent practice, the 
ippellant would be entitled to a sum of 
2s, 103-25 as taxed costs because that is 
he court-fees which he would have 
»aid had he restricted his claim original- 
y to Rs, 1,000/~ only. If. on the other 
1and, he is to be awarded costs on the 
»vasis of the proportion of his success in 
he appeal, he would be entitled to only 
me-tenth of the amount of Rs, 785/-, 
hat is to say, Rs. 78.50. It would thus 
ippear that if the latter method is 
idopted, the appellant would suffer a loss 
£ Rs. 28-25 and such loss is occasioned to 
rim merely because he claimed an 
mount in excess of what was found due 
o him, Such mode of taxing costs on the 
tem of court-fees is thus inconsistent 
vith the basic principle underlying the 
ward of costs inasmuch as it is in the 
1ature of a penalty imposed upon a party 
cause of his failure to establish the 
ralidity of his claim to higher amount 
nd it is also in the nature of a bonus to 
he other party, for, had the appellant 
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restricted his claim to the amount ulti- 
mately found due to him, the other party 
would have been required to reimburse 
him to the full extent of the court-fees 
paid by him on such restricted claim. 
Besides, the respondent in appeal has not 
to incur any expenditure on account of 
court-fees and it is, therefore, not a head 
or item of costs in which the principle of 
proportion could be appropriately applied 
in that manner, The principle of propor- 
tion could obviously be applied in that 
manner only when a common item of 
expenditure is incurred by both the sides 
and it is required to indemnify both the 
Sides in respect of such expenditure in 
accordance with the failure or success of 
each party, In our opinion, therefore, the 
practice prevalent in this Court with re- 
gard to taxing of costs in relation to the 
item of court-fees in an appeal where an 
order of proportionate costs is made is! 
just and proper and there is no need to 
depart from the same. 


12. Taking up next the question re- 
lating to taxed costs on the item of advo- 
cate’s fees, we concur in the view of the 
Division Bench which held that the advo- 
cate’s fees should, in the first instance, 
be taxed on the aggregate claim in ap- 
peal and it should then be divided pro- 
portionately between the two parties in 
proportion of their success in the ap- 
peal, The reason why this is required to 
be done is not difficult to discern, Advo- 
cate’s fees are to be paid by both the 
parties and normally such fees are paid 
by both the sides on the basis of the 
total claim in the appeal, It is true that 
as in the case of court-fees so in the case 
of advocate’s fees, taxed costs are ona 
slab basis and that, like court-fees, the 
advocate’s fees also do not increase in the 
same proportion as the appreciation of the 
claim, These two cases are, however, not 
otherwise similar. In the case of court- 
fees, the table of fees is strictly adhered 
to and the party is never required to pay 
anything more than what is prescribed. 
So far as the advocate’s fees are concern- 
ed, however the higher the claim, the 
higher the advocate’s fees in practice and 
reality and the taxed costs at the rate 
prescribed in the table are seldom ad- 
hered to and they are illusory, Besides, 
unlike court-fees the expenditure on 
advocate’s fees is incurred by both. In 
ease of such an expenditure, therefore, 
the proper principle of proportionate 
costs to apply would be to take the ori- 
ginal claim in the appeal and to ascer- 
tain as to what would be the amount of 
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advocate’s fees, either single or double, 
allowable on such claim, and then to ap- 
portion such fees amongst the parties in 
proportion to the success of each party 
in the case, Such a course would in- 
demnify parties as nearly and fairly as pos- 
sible for the legitimate expenditure in- 
curred by them in prosecuting and de- 
fending the appeal, In our opinion. there- 
fore, the prevalent practice adopted by 
this Court since 1967 in the matter of tax- 
ing of costs on the item of advocate’s 
fees is just and proper and no cogent 
ground is made out to depart from the 
same, 


13. It is true, as pointed out in the 
order of reference, that the current prac- 
tice adopts two different standards with 
regard to taxation of two different items 
in the bill of costs, However, having re- 
gard to the basic difference in the nature 
and character of these two items, and in 
view of the fact that whereas court-fees 
are payable by only one of the parties, 
the advocate’s fees are payable by both 
the parties, and bearing in mind the fun- 
damental principle behind the rule of 
awarding costs, we are of the opinion that 
the adoption of different standards 
is not only not incongruous but is just 
and proper. 


14. We might incidentally mention 
that there are certain other items in the 
bill of costs such as stamp on copies of 
decrees or orders and judgments, stamp 
on Vakalatnama, bhaththa for process, 
printing charges and copying charges 
which are always allowed to the appel- 
lant even if his success is only partial 
and that that appears to be the correct 
practice, Those costs are necessary to be 
incurred irrespective of whether the suc- 
cess is full or partial and on the principle 
of indemnity or recompense, the appel- 
lant would in any event be entitled to 
those costs. Such costs cannot, therefore, 
be apportioned between the parties on 
the basis of any proportion founded on 
the success or failure in the matter. Simi- 
lar view was also taken by the Division 
Bench in 1967 and we agree with the 
same, 


15. Before parting with the case, it 
might be observed that: in the view 
which we are taking, we have been in- 
fluenced also by the fact that the cur- 
rent practice has been prevalent in this 
Court for nearly a decade now, In nu- 
merous cases bill of costs must have been 
drawn on the basis of such practice. 
Even assuming, therefore, that another 
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view is possible or preferable, having re~ 
gard to the fact that for such length of 
time the rights of the parties have been 
regulated by this practice, we should be 
slow to overturn the decision unless it is 
found that the practice is so clearly and 
patently erroneous that it should, in the 
larger interest of justice, be upset. Such 
is not the case here and we are of the 
opinoin that it is desirable that in such 
matters, a practice which has been evolv- 
ed after due consideration by the Court 
should be adhered fo. 


16. In the result. we answer the twe 
questions referred to us as follows: 
Question No, 1: Where the appellate 
Court passes an order allowing propor- 
tionate costs between two contesting par- 
ties in an appeal which succeeds partly 
court fees are to be taxed according~ to 
the slab system on the claim actually 
allowed in the appeal, 


Question No, 2: In a similar case, advo- 
cate’s fees, either single or double, are to 
be taxed as per the table of fees on the 
entire claim in the appeal and the amount 
so taxed has to be apportioned between 
the parties on the basis of the percen- 
tage of success in the appeal, 


The matter will now go back to the Divi- 
sion Bench for passing necessary ordeérs 
in the light of the observations made in 
this judgment. 

Answer accordingly. 
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P. D. DESAI, J, 
Vasava Hiraben, Petitioner v, Ishwar- 
bharti Karsanbharti Gauswami and 
another, Opponents. 


Civil Revn, Appln, No, 718 of 1975, D/- 
17-3-1976.* 

(A) Motor Vehicles Act (1939), S. 110-A 
(3) — Claim for compensation against 
State Road Transport Corporation — 
Raising of technical plea of limitation 
when delay is not inordinate deprecated. 


The law relating to compensation in 
motor accident cases has been enacted 
by the State for the benefit of the de- 
pendents of the unfortunate victims and 
it is surprising that when it comes to the 


*(From decision of M, B. Phansa, Motor 
Accident Claims Tribunal, Broach, in 
Misc. Civil Appln. No, 23 of 1974.) 
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implementation of the said law, the limbs 
of the State should try to defeat a claim 
not on merits but on technical plea such 
as “narrow limitation”, One could only 
hope that bearing in mind the injunction 
of the Supreme Court in AIR 1974 SC 
923, the public authority like the State 
Road Transport Corporation would desist 
from raising such pleas in future at least 
in cases where the delay is not inordi- 
nate, (Para 5) 


(B) Motor Vehicles Act (1939), Sec- 
tion 110-A (3) Proviso — Condonation of 
delay — Sufficient cause — Guiding 
principles for exercise of discretion — 
Refusing to condone delay overlooking 
these principles —- Order set aside, (Con- 
stitution of India Art. 227). 


The proviso to S, 110-A (3) no doubt 
confers a wide discretion in the matter 
of condonation of delay in filing the claim 
petition after the expiry of limitation. 
However, this discretion has to be exer- 
cised judicially bearing in mind the sta- 
futory perspective and relevant legal 
principles and after viewing all matters 
which required consideration, 

It is true that a party seeking condona- 
tion of delay will have to show suffi- 
ecient cause not only for not instituting 
the proceeding on the last day but also to 
explain the delay made thereafter day 
by day. However, pedantic and unprag- 
matic approach should not be made to 
the matter and the Court need not be 
overstrict in expecting proof of the sug- 
gested sufficient cause. It is of paramount 
importance that the Courts should be 
aware that since this discretion has to be 
exercised with, circumspection according 
to justice, commonsense and, sound 
judgment and for advancing substantial 
justice, all factors including the status 
and background of the parties, the pre- 
vious history if any, of the litigation and 
the conduct of the parties therein up-to- 
date, the period of and circumstances 
leading to the delay and the probity of 
the suggested cause for delay, the qua- 
lity of legal assistance, guidance and 
advice received by the defaulting litigant 
are all matters which amongst others 
must enter into consideration and the 
final decision must be arrived at in the 
overall light of all the relevant circums~ 
tances, AIR 1962 SC 361 and AIR 1964 
SC 215 and (1975) 16 Guj LR 835 Rel. on. 
Case law discussed. (Para 7) 

In the instant case the claim petition 
was filed by illiterate widow belonging 
to scheduled tribe coming from an in- 
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terior region in respect of the death of 
her husband in motor accident, It was 
filed well within limitation but owing to 
certain defects it was allowed to be with- 
drawn after a year with liberty to file 
fresh petition subject to limitation, The 
second petition filed after one month be- 
ing beyond limitation the Tribunal re- 
fused to condone the delay, On revision: 

Held that having regard to all the cir- 
cumstances of the case, the Tribunal mis- 
directed itself in law in not condoning 
the delay, in the present case and its 
decision was vitiated by a jurisdictional 
error inasmuch as the correct principles 
have not been applied and the material 
evidence on record has been misread. 
Having regard to an overall view of all 
the material circumstances of the case. 
no conclusion other than that that there 
was sufficient cause for the delay in fil- 
ing the petition could have been reason- 
ably arrived at and in view of all the 
relevant facts and circumstances, the de- 
lay ought to have been condoned, 


(Para 8) 
Cases Referred: Chronological Paras 
ATR 1975 SC 123 6 


(1975) 16 Guj LR 835 7 
AIR 1974 SC 923 5 
AIR 1968 SC 222 : 1968 Lab IC 201 6,7 
AIR 1964 SC 215 7 
AIR 1962 SC 361 7 
ATR 1954 SC 411 7 
(1890) ILR 13 Mad 269 7 
(1609) 10 Co Rep 139a : 77 ER 1136 7 

M. C. Bhatt, for Petitioner; G. T. Nana- 
vati, for Opponent No, 2, 

ORDER:— An unfortunate and illiterate 
widow belonging to a scheduled tribe, whose 
husband died in a motor vehicle accident, 
has been driven to this Court because her 
petition claiming compensation has been re- 
jected. on the ground that it was barred by 
limitation and that no sufficient cause for 
condonation of delay was made out. The 
circumstances (to be presently mentioned) 
under which the delay was occasioned speak 
for themselves and it is somewhat strange 
and agonising that the second opponent 
(Gujarat State Road Transport Corporation) 
should have shown such determined dil- 
igence in setting up the plea of limitation 
under those circumstances against a person 
like the petitioner, 

2. In the course of an accident which 
occurred on November 15, 1972, the hus- 
band of the petitioner was killed. The vehi- 
cle involved in the accident is owned by the 
second opponent. The petitioner filed a 
claim petition before the Motor Accident 
Claims Tribunal, Broach on March 17, 1973, 
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that is to say well within the period of limi- 
tation. It appears that the petitioner had 
engaged a junior advocate of less than seven 
years’ standing to take various preliminary 
steps in the proceedings and that a senior 
advocate practising at Baroda was to appear 
on her behalf at the hearing of the matter. 
However, when the said petition came on 
for hearing before the Tribunal on June 18, 
1974, the advocate from Baroda could not 
remain present and the petitioner was repre- 
sented by the junior advocate. The peti- 
tioner herself was also not present because 
she was ill. During the course of the hearing 
of the said petition in the chamber of the 
presiding officer of the Tribunal, several ob- 
jections were raised on behalf of the second 
opponent as to the maintainability of the 
petition on certain technical grounds. It ap- 
pears that at that stage it was suggested by 
the Tribunal to the advocate appearing on 
behalf of the petitioner that the petition 
might be withdrawn with permission to file a 
fresh petition as the defects were formal. The 
advocate of the petitioner, however, expres- 
Jed bis apprehension that in that case the 
question of limitation might arise and he re- 
quested that time might be granted to him 
to consider the matter, especially because a 
senior advocate from Baroda was not present. 
The Tribunal, however, expressed the view 
that the defects were of such a nature that 
the petition would have to be eventually dis- 
missed and that no different result was likely 
to ensue even if. time was granted. Besides, 
the question of limitation could be taken care 
of. Ultimately therefore, the advocate with- 
drew the petition on the same day with per- 
mission to file a fresh petition though he 
was, on his own admission, not in a position 
to appreciate the true legal position. Be it 
noted that the permission was granted sub- 
ject to the question of limitation. It ap- 
pears that during the course of the hearing, 
some representation was also made on be- 
half of the second opponent by its advocate 
that the claim might be mutually settled 
around Rs. 5000/- by negotiations between 
the parties if and when a fresh petition was 
filed and this factor also appears to have 
weighed in the matter of withdrawal of the 
petition. These facts emerge from an affi- 
davit filed by the concerned advocate as 
well as from his cross-examination in the 
course of the proceeding giving rise to this 
revision application, 


3. The fresh petition came to be filed 
thereafter on July, 19, 1974. This petition 
was obviously beyond the period of limitation 
and the petitioner, therefore, filed an appli- 
cation for condonation of delay under S. 110-A 
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(3) of the Motor Vehicles Act, 1989. The ap- 
plication was supported by the affidavit of the 
advocate who appeared on behalf ofthe peti- 
tioner in the earlier proceeding and to the 
contents: of which reference has been made 
earlier. Jt was also supported by the affi- 
davit of the petitioner herself in which she 
stated that she was indisposed on or about 
June 18, 1974 and that between June 18, 1974 
and July 18, 1974 she was extremely weak and 
that on that account she could not file the 
second petition till July 19, 1974. The second 
opponent, however, stoutly resisted the appli- 
cation for condonation of delay. No coun- 
ter affidavit was filed but both the deponents 
were cross-examined on its behalf. The ad- 
vocate stood the cross-examination well but 
in the course of the cross-examination of the 
petitioner, the following information was eli- 
cited from her: 

“I had not told my advocate that I was 

ili during the last month prior to the filing 
of this application. ...I had gone to Baroda to 
inquire about my application pending in this 
Court....I have not taken any medical treat- 
ment. I had not fallen sick during the period 
of about one month prior to the filing of this 
application.” 
The Tribunal then heard the parties and 
rejected the application for condonation of 
delay and dismissed the claim petition. It is 
this order refusing to condone delay in fil- 
ing the second petition which is under chal- 
lenge in the present petition. 


4. Now, the Tribunal has held that the 
petitioner was bound to explain the whole of 
the period of delay and that since that was 
not done, it had “no jurisdiction” to condone 
the delay in this case. In this connection, it 
might be noted that the Tribunal] accepted 
the contention of the petitioner that the de- 
lay upto June 18, 1974 was satisfactorily ex- 
plained because till that date the original 
petition was pending in the Court. The Tri- 
bunal, however, found that there was no 
material on record to satisfactorily explain 
the delay between the period June 18, 1974 
and July 19, 1974, that is, the period between 
the date of withdrawal of the original peti- 
tion and filing of the fresh petition. The Tri- 
bunal further found that, the petitioner had 
“made a wrong statement in her affidavit to 
the effect that from 18-6-1974 to 19-7-1974 
she was ill and, therefore, could not see her 
advocate” “because her version in the cross- 
examination was that she did not tell ber 
advocate that she was ill during the last one 
month prior to the filing of her application, 
Besides, she had also admitted in her cross- 
examination that she had not fallen ill during 
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the period of one month prior to the filing 
of the application and had not taken medical 
treatment. According to the Tribunal it could 
not, therefore, be held that the delay of 
about 31 days from June 18, 1974 was oc- 
casioned on account of the illness of the peti- 
tioner. In view of these findings, the Tribu- 
nal rejected the application. 


5. Before dealing with the matter on 
merits, it is worthwhile to refer to the ob- 
servations of the Supreme Court in Trustees 
Bombay Port v. Premier Automobiles Ltd. 
AIR 1974 SC 928 in respect of such plea 
of limitation raised by public authorities. It 
was a case of a petty claim of Rs. 1147,42 
made by a commercial mau against the Bom- 
bay Port Trust (bailees) for a missing article 
or its value by way of damages and the suit 
was ultimately found to have been instituted 
a little over ten days beyond the period of 
limitation. The Supreme Court noted that 
the defendant had disuaded the plaintiff in 
that case from instituting the suit by its 
promises. of search for the lost article but had 
finally pleaded helplessness. When the plain- 
tiff filed the suit, however, the plea of limi- 
tation was raised and it was stoutly persisted 
upto the highest Court. The Supreme Court 
said in the context of these facts {in para- 
graph 64)}:— ; 


“We are of the view, in reiteration of ear- ` 


fier expression on the same lines, that public 
bodies should resist the temptation to take 
technical pleas or defeat honest claims by 
legally permissible but marginally unjust con- 
tentions, including narrow limitation. . ..it is 
doubtful morality to non-suit solely on 
grounds of limitation, a plaintiff who is. taken 
in by seemingly responsible representation 
only to find himself fooled by his credibility 
Phen WE public institutions convict them- 
selves of untrustworthiness out of their 
own mouth by resorting to such defences.” 

These observations are required to be borne 
in mind by every public authority, more par- 
ticularly such public authorities like the 
second opponent who have been held to be 
State within the meaning of Art. 12 of the 
Constitution of India, The injunction. con- 
tained in the first part of these observations 
which were made in a purely commercial 
cause applies with still greater force in a 
case like the present. The law relating to 
compensation in moter accident cases has 
been enacted by the State for the benefit of 
the dependants of the unfortunate victims 
jand it is surprising that when it comes to the 
implementation of the said law, the limbs 
of the State should try to defeat a claim not 
on merits but on technical pleas such as 


Vasava Hiraben v. Ishwarbharti (Desai J.) 


[Prs. 4-6] Guj. 149 
“narrow limitation”. One could noly hope, 


that bearing in mind the injunction of the, 
Supreme Court in the abovementioned case,’ 
the second opponent would desist from rais-) 
ing such pleas in future at least ‘in cases 
where the delay is not inordinate. But that 
is not all. The thrust of the sharp criticism 
contained in the second part of those obser- 
vations relating to the conduct of public au- 
thorities, who lure an unwary litigant into a 
particular belief and then turn round and 
take up such defences as limitation, must as 
well be borne by the second respondent in 
this case, what transpired before the Tribunal 
on the day of the withdrawal of the original 
petition has been set out earlier. The affida- 
vit made by the petitioners advocate with 
tegard to the events of that day has remain- 
ed uncontroverted and in his testimony he 
has not been shaken. Having regard to the 
representation which appears: to have been 
made on behalf of the second opponent re- 
garding the settlement of the claim in the 
event of a fresh petition, the defence now 
raised must evoke the same comment as was 
made by the Supreme Court in the last part 
of the extracted portion of the decision in 
Trustees Bombay Port’s case (supra), 


6. Coming now to the merits of the 
matter, it is true that there is delay in filing 
the fresh petition. However, proviso to Sec- 
tion 110-A (8) confers wide discretion on the 
Tribunal to entertain the claim petition after 
the expiry of the period of limitation “if it 
is satisfied that the applicant was prevented 
by sufficient cause from making the applica- 
tion in time.” The question is whether in 
the present case in refusing» to exercise this 
judicial discretion, the Tribunal has acted 
bearing in mind the statutory perspective and 
relevant legal principles and after viewing 
all matters which required consideration or 
whether it has acted arbitrarily without re- 
gard to all relevant factors, Reference may be 
made in this connection to Ajantha Transports 
v. T. V. K. Transports AIR 1975 SC 128, 
wherein it has been held that if a ground 
which was irrelevant was taken into account 
with others which were relevant or a relevant 
ground which existed was unjustifiably ig- 
nored, it could be said to be a case of juris- 
dictional error which could be reviewed 
under S. 115, Civil Procedure Code, Similar- 
ly, in Sarpanch Lonad Gram Panchayat v. 
Ramgiri Gosavi, AIR 1968 SC 229, it has 
been observed that if the discretion in the 
matter of condonation of delay has not been 
judicially exercised and if the exercise of dis- 
eretion is capricious or perverse or ultra vires, 
the High Court may interfere even under 
Art. 227 of the Constitution. It would thus 
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appear that if the impugned decision is 
found to have been arrived at in disregard of 
the statutory perspective, well settled legal 
principles and relevant matters, the decision 
‘would ‘be ultra vires and there would be a 
jurisdictional error resulting in manifest in- 
justice and this Court will have both the 
power and duty to interfere by reviewing 
the exercise of such discretion even in a 
proceeding under S. 115, Civil Procedure 
Code or Article 227 of the Constitution. 


-7. The statutory perspective of the power 
of the Court to condone delay in institution 
of proceedings on sufficient cause being 
shown and the principles regulating the 
exercise of such power are also well settled. 
In Sarpanch Lonad Gram Panchayat’s case 
(AIR 1968 SC 222) (supra) in the context of 
a similar provision contained in the second 
proviso to S. 20 (2) of the Minimum Wages 
Act, 1948, the Supreme Court observed as 
follows (in Para 3): 


“This discretion like other judicial discre- 

tion must be exercised with vigilance and cir- 
cumspection according to justice, common- 
sense, and sound judgment. The discretion 
is to know through. law what is just, see 
Keighley’s case (1609) 10 Co. Rep 189a: 77 
ER 11386.” 
It was further observed that the words “suffi- 
cient cause” which occurred in S. 5 of the 
Limitation Act had received liberal construc- 
tion and that similar interpretation should 
tbe placed upon those words in cognate statu- 
tory provisions, like the one under construc- 
tion in that case. In this connection the fol- 
lowing passage from the decision of the Mad- 
ras High Court in Krishna v- Chathappan 
(1890) ILR 18 Mad 269 (which had earlier 
received approval in Dinabandhu Sahu v. 
Jadumoni Mangaraj, AIR 1954 SC 411 and 
Ramlal v. Rewa Coalfields Ltd., AIR 1962 
SC 361) was cited with affirmance: 


“We think that S, 5 gives the Courts a` 


discretion which in respect of jurisdiction is 
to be exercised in the way in which judicial 
power and discretion ought to be exercised 
upon principles which are well understood; 
the words ‘sufficient cause’ receiving a liber- 
al construction so as to advance substantial 
justice when no negligence nor inaction nor 
want of bona fides is imputable to the ap- 
pellant”. 

In Union of India v. Ram Charan AIR 1964 
SC 215 certain pertinent observations are 
made with regard to the nature of proof re 
quired for establishing the suggested “suffi- 
cient cause” in a proceeding under O. XXII 
Rule 9, Civil Procedure Code for setting aside 
abatement and those observations would ap- 
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ply with equal force even to any other pro- 
ceeding where such cause is to be established. 
It was there observed (at page 219):— 


“The provisions of the Code are with a 
view to advance the cause of justice. Of 
course, the Court, in considering whether the 
appellant has established sufficient cause for 
his not continuing the suit in time or for 
not applying for the setting aside of the 
abatement within time, need not be overstrict 
in expecting such proof of the suggested 
cause as it would accept for holding certain 
fact established, both because the question 
does not relate to the merits of the dispute 
between the parties and because if the abate- 
ment is set aside, the merits of the dispute 
can be determined, while, if the abatement 
is not set aside, the appellant is deprived of 
bis proving his claim on account of his cul- 
pable negligence or lack of vigilance. This, 
however, does not mean that the Court should 
readily accept whatever the appellant alleges 
to explain away his default. It has to scru- 
tinise it and would be fully justified in con- 
sidering the merits of the evidence led to 
establish the cause for the appellant’s default 
in applying within time for the impleading 
of the legal representatives of the deceased 
or for setting aside the abatement”. 

This very aspect has been emphasised by 
M. P. Thakkar J. in Karim Abdulla v. Bai 
Hoorbai (1975) 16 Guj LR 885 while laying 
down certain guidelines in the matter of con- 
donation of delay. It was there observed 
that Courts must always bear in mind that 
whereas refusal to condone delay might re 
sult in injustice by a meritorious matter be- 
ing thrown out without trial, condonation of 
delay would at the highest result in decision 
of the matter on merits, Furthermore, no 
litigant ordinarily stands to benfit by insti- 
tuting a proceeding beyond time and there 
is no presumption that the delay has been 
occasioned deliberately or on account of cul- 
pable negligence or that there was want of 
bona fides. The presumption, if any, would 
be just the other way round. It is true that 
in Ramlal’s case (supra), it was held that a 
party seeking condonation of delay will havel 
to show sufficient cause not only for not in- 
stituting the proceeding on the last day but 
also to explain the delay made thereafter day 
by day. However, as pointed out in Karim’s 
case (supra) pedantic and unpragmatic ap- 
proach should not be made to the matter and 
as observed in Ramcharan’s case (supra), the 
Court need not be overstrict in expecting 
proof of the suggested sufficient cause. It is 
of paramount importance that the Courts 
should be aware that since this discretion has 
to be exercised with circumspection according, 
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to justice, commonsense and sound judgment 
and for advancing substantial justice, all fac- 
_jtors including the status and background of 

the parties, the previous history if any, of 
the litigation and the conduct of the parties 
therein up to date, the period of and cir- 
cumstances leading to the delay and the pro- 
bity of the suggested cause for delay, the 
quality of legal assistance, guidance and ad- 
vice received by the defaulting litigant are 
all matters which amongst others must enter 
into consideration and the final decision must 
be arrived at in the over-all light of all the 
relevant circumstances. It is against this 
background that we must approach the pre- 
sent case, 


8. It cannot be overlooked, in the first 
place, that the petitioner is an illiterate widow 
belonging to a scheduled tribe coming from 
an interior region and that the question of 
condonation of delay has to be judged in the 
context of such a person. Apart from the fact 
that there is no presumption as regards the 
delay being deliberate or mala fide, in the 
case of such a person it would not be un- 
reasonable to assume that the delay might 
have been caused more on account of want 
of proper guidance and appreciation of the 
consequences. In the next place, there is 
inherent evidence on the record of the case 
to show that the petitioner has been vigilant 
and that there is no want of bona fides on 
her part. She presented the first petition well 
within the period of limitation and made the 
same claim which she made in the second peti- 
tion. The first petition had to be withdrawn 
under the circumstances mentioned above 
and a part of the delay in presenting the 
second petition has been found to have been 
occasioned and satisfactorily explained on 
account of the pendency of the first petition. 
Jt is difficult to appreciate as to how, in the 
circumstances aforementioned, it could be 
reasonably concluded that there was negli- 
gence or inaction or want of bona fides on 
her part so far as the remaining period is 
concerned. Such a view could not possibly 
have been arrived at if an integrated view of 
all the circumstances of the case was taken. 
In the last place, the Tribunal’s ‘holding that 
the remaining period was not satisfactorily 
explained is based upon a misreading of her 
affidavit and oral testimony. The Tribunal, 
as earlier stated, found that the petitioner 
had made a wrong statement in her affidavit 
to the effect that from 18-6-1974 to 19-7-1974 
she was il. This finding was arrived at be 
cause, in the opinion of the Tribunal, her 
version in the cross-examination was different, 
namely, that she was not ill during the last 
one month prior to the filing of the second 
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petition and had not taken any medical treat- 
ment. Now, if we: read the affidavit of the 
petitioner, it would appear that her case 
therein set out in substance was that she was 
extremely weak on account of illness during 
the relevant period and that she could: uot, 
therefore file the second petition upto July 
19, 1974. It has to be borne in mind that 
the fact that the petitioner was ill on June 
18, 1974 is borne out even from the deposi- 
tion of her advocate and that fact has not 
been challenged even in her cross-examiua- 
tion, The possibility cannot be ruled out, 
therefore, that she might be suffering from 
extreme weakness for sometime after that 
illness. She might not have been actually ill 
but might have been suffering from the after- 
effect of her illness and: that is really what 
she has stated in her affidavit. I fail to ap- 
preciate as to how this. version is inconsistent 
with her testimony where she has deposed 
that she was not actually ill during that 
period. It cannot be overlooked that the 
petitioner is a rustic and illiterate person and 
in appreciating her testimony the Court can- 
not apply the same standards as might be ap- 
plied in dealing with a sophisticated witness. 
The difference between “illness” and “weak- 
ness” might not have been so much present 
to her mind when she. was under eross-exa- 
mination, In my opinion, therefore, having 
regard to all the circumstances of the case, 
the Tribunal misdirected itself in law in not 
condoning the delay, in the present case and 
its decision is vitiated by a jurisdictional 
error inasmuch as the correct principles have 
not been applied and the material evidence 
on record has been misread. Having regard 
to an overall view of all the material circum- 
stances of the case, in my judgment, no con- 
clusion other than that there was suffici- 
ent cause for the delay in filing the petition 
could have been reasonably arrived at .and 
in view of all the relevant facts and circum- 
stances, the delay ought to have been con-' 
doned. 





9. In the result, the revision application 
succeeds and is allowed. The delay in filing 
the claim petition is condoned and the claim 
petition is ordered to be restored to the file 
of the Tribunal. The Tribunal is directed 
to take up the claim petition for hearing on 
an expeditious. basis. There will be no. order 
as to costs in the circumstances of the case. 


Petition. allowed. 
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Bhailalbhai Govindbhai, Petitioner v. Bai 
Nanduba, Respondent, 

Special Civil Appln. No. 1460 of 1976, 
D/- 18-10-1976." 

(A) Bombay Tenancy and Agricultural 
Lands Act (67 of 1948), S. 32 (1B) — Res- 
toration of land to a tenant dispossessed be- 
fore specified day — Dispossession need not 
be “violent dispossession”, 

All that the tenant has to establish in order 
to secure possession of the land under S, 32 
(1B) is to establish (i) that he was in pos- 
session on the appointed day; (ii) that he was 
not in possession on the specified day 
(March 8, 1978) and (iii) that he was dis- 
possessed before the specified date (March 
8, 1978) otherwise than in the manner pro- 
vided in S. 29 or any other provision of the 
Tenancy Act. (Para 5) 

In the context of this provision, which is a 
beneficiary piece of legislation designed in 
order to protect innocent and illiterate ten- 
ants the expression “dispossession” must ap- 
ply in any case where a tenant who was pre- 
viously in possession is not in possession any 
more. It is not necessary to equate “dis- 
possession” with “violent dispossession.” If the 
tenant was in possession on the appointed 
day and if he is not in possession on the 
specified day, it means that possession of the 
tenant has been replaced by possession of the 
landlord. Of necessity, therefore, it would 
follow that the tenant has been dispossessed. 
It is in this sense that the expression “dispos- 
sessed” has been employed. (Para 6) 

Where the tenant was persuaded to sur- 
render his tenancy after terminating the 
same, such surrender is not in accordance 
with the provision of the Tenancy Act and 
that possession cannot be said to have been 
obtained either under S. 29 or any other pro- 
vision of the Tenancy Act, and the tenant is 
therefore entitled to restoration, (Para 6) 


(B) Bombay Tenancy and Agricultural 
Lands Act (67 of 1948), S. 32 (1B) — Suc- 
cessor-in-interest of the tenant can also claim 
the right of restoration. 

The expression “tenant” under S. 32 (1B) 
must be construed as being applicable to the 
original tenant as also to his successor-in-in- 
terest. (Para 7) 

J. M. Patel, for Petitioner; G. P. Vyas, 
for Respondent. 





*(To set aside order of Gujarat Revenue Tri- 
bunal, Ahmedabad, D/- 26-38-1976.) 
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ORDER:— Two questions pertaining to 
interpretation of S. 82 (1-B) of the Bombay 
Tenancy and Agricultural Lands Act, 1948, 
(hereinafter referred to as “the Tenancy Act”), 
are raised in this petition by a tenant from 
whom possession was obtained between the 
appointed day (June 15, 1955) and the spe- 
cified day (March 8, 1978) within the mean- 
ing of S. 82 (1B) of the Tenancy Act by the 
respondent-landlord otherwise than under 
S. 29 or any other provisions of the Tenancy 
Act. 

2. The two questions are; (i) whether it 
is necessary for the tenant to establish that 
violence or threat was employed in disposses- 
sing him of the land in question and ii) 
whether the successor-in-interest of the ten- 
ant can claim the right of restoration envisag- 
ed by S. 32 (1B) of the Tenancy Act. 


8. The facts are not in dispute. The father 
of the petitioner, deceased Govindbhai, was 
a tenant in respect of the disputed land be- 
longing to the respondent on the appointed 
day within the meaning of the Act, that is 
to say, on June 15, 1955. ft is also not in 
dispute that on the specified day as defined 
by S. 2 (16-C), that is to say, on March 3, 
1978, the tenant was not in possession but 
the landlord was in possession. On these 
facts, the Mamlatdar issued a suo motu notice 
and called upon the respondent-landlord to 
show cause why an order directing the land- 
lord to hand over possession to the tenant 
should not be made under S. 82 (1-B) of 
the Tenancy Act, as the tenant wanted to 
cultivate the land personally. The respon- 
dent-landlord raised only one contention viz. 
that the landlord had terminated the tenancy 
of the tenant and that the tenant had sur- 
rendered possession of the land voluntarily 
and that under the circumstances, even 
though possession was not obtained by filing 
a suit under ‘$. 29 or in pursuance of any 
provisions of the Tenancy Act, the tenant 
was not entitled to possession. This conten- 
tion was upheld by the Mamlatdar by his 
order at Annexure ‘A’ dated November 28, 
1974. His order was, however, reversed in 
appeal by the Deputy Collector, Rajpipla by 
his order at Annexure ‘B’ dated January 3, 
1976. The landlord, however, invoked the 
revisional jurisdiction of the Gujarat Revenue 
Tribunal which reversed the decision of the 
Deputy Collector and restored the decision 
of the Mamlatdar. Thereupon, the tenant 
has invoked the powers of this Court under 
Art. 227 of the Constitution of India. 


4, Before discussing the question of in- 


‘terpretation indicated in the opening para 


of this judgment, it will be useful to repro- 
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duce the provision embodied in S. 82 (1B) 
in so far as it is material:— 


“Where a tenant who was in possession of 
land on the appointed day and who, on ac- 
count of his being dispossessed of such land 
or any part thereof by the landlord at-any time 
before the specified date otherwise than in 
the manner provided in S., 29 or any other 
provision of this Act, is not in possession of 
such land or any part thereof and such land 
or part thereof is in the possession of the 
landlord or his successor in interest on the 
said date and such land or part thereof is 
not put to a non-agricultural use on or be- 
fore the said date, then the Mamlatdar shall, 
notwithstanding anything contained in the 
said S. 29 or any other provision of this Act 
either suo motu or on an application of the 
tenant made within the prescribed period, 
hold an inquiry and direct that such land or, 
as the case may be, part thereof shall be 
taken from the possession of the landlord or, 
as the case may be, his successor-in-interest, 
and shall be restored to the tenant; and 
thereafter, the provisions of this section and 
Ss. 32-A to 33-R (both inclusive) shall, so far 
as they may be applicable, apply thereto, 
subject to the modification that the tenant 
shall be deemed to have purchased such 
land or part thereof on the date on which 
such land or, as the case may be, part there- 
af is restored to him: 


Provided that the tenant shall be entitled 
to restoration of land or part thereof, as the 
case may be, under this sub-section only if 
he undertakes to cultivate it personally and 
of so much thereof as together with the other 
land held by him as owner or tenant shall 
not exceed the ceiling area”. 


5. Now, on an analysis of the aforesaid 
provision it is evident that all that the ten- 
ant has to establish in order to secure pos- 
session of the land in question is to establish— 
(i) that he was in possession on the appoint- 
ed day; (ii) that he was not in possession on 
the specified day (March 8, 1978) and (ii) 
that he was dispossessed before. the specified 
date (March 8, 1978) otherwise than in the 
manner provided in S. 29 or any other pro- 
vision of the Tenancy Act. l 


6. Now, in the present case, the first two 
ingredients are fulfilled by the petitioner in- 
asmuch as it is an admitted position that on 
the appointed day (June 15, 1955), the ten- 
ant was in possession and that on the speci- 
fied day (March 8, 1978), the tenant was 
not in possession. The only question then 
is whether he was dispossessed otherwise than 
in accordance with the manner provided in 
S. 29 or any other provision of the Tenancy 
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Act. Here again, itis an admitted position on 
the part of the respondent that possession was 
not obtained either under S. 29 or any other 
provision of the Tenancy Act. In view of 
these facts, there is no escape from the con- 
clusion that the tenant was entitled to res- 
toration of possession under S. 82 (1-B) of 
the Tenancy Act as held by the Deputy Col- 
lector, It is difficult to comprehend how any 
other question can arise in the context of 
these admitted facts. It was, however, argu- 
ed before the Gujarat Revenue Tribunal that 
the tenant had made over possession, after 
his tenancy was terminated, voluntarily and 
that in view of his surrender, it cannot be 
said that the tenant had been dispossessed. 
In the first place, this argument is totally 
misconceived, for, a finding of fact has been 
recorded by the Deputy Collector that the 
tenant was dispossessed under threats. Even 
assuming, however, that the tenant was per- 
suaded to surrender his tenancy inasmuch as 
it is an admitted position that surrender is 
not in accordance with the provision of the 
Tenancy Act and that possession has not been 
obtained either under S. 29 or any other pro-' 
vision of the Tenancy Act, the respondent: 
cannot succeed. In the context of this provi- 
sion, which is a beneficiary piece of legisla- 
tion designed in order to protect innocent and 
illiterate tenants the expression “dispossession” 
must apply in any case where a tenant who 
was previously in possession is not in pos- 
session any miore. [t is not necessary to 
equate “dispossession” with “violent disposses- 
sion” as contended by the learned counsel 
for the respondent. If the tenant was in 
possession on the appointed day and if he is 
not in possession on the specified-- day, it 
means that possession of the tenant has been 
replaced by possession of the landlord. Of 
necessity, therefore, it would follow that the 
tenant has been dispossessed. It is in this 
sense that the expression “dispossessed” has 
been employed. If the tenant who was pre- 
viously in possession was no more in posses- 
sion it would mean that he was disposses- 
sed. Turning now to the second dimension, 
S. 82 (1B) requires that dispossession must 
be either under S. 29 or under any of the 
provisions of the Tenancy Act. In other 
words, the transaction by which the tenant 
lost possession and the landlord obtained pos- - 
session must be one which must be support- 

ed by an order passed by the tenancy court 

either under S. 29 or under some other pro- 

vision of the Tenancy Act. The learned 

counsel for the respondent is unable to con- 


tend that the respondent had obtained pos- 
session under any of the provisions of the 
Tenancy Act. Under the circumstances, the 
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view taken by the Gujarat Revenue Tribunal 
which is based on a total misreading and a 
distorted reading of S. 82 (1B) cannot be sus- 
tained. 

7. The learned Counsel for the respon- 
dent then contended that the petitioner was 
the son of the deceased tenant and that under 
the circumstances, he was not entitled to 
claim the benefit of S. 82 (1B). Now, no such 
contention. was raised either before the Mam- 
latdar or before the Deputy Collector or be- 
fore the Gujarat Revenue Tribunal. It is, 
therefore, not open to the respondent-land- 
lord to raise such a contention for the first 
time in this court, which is exercising powers 
under Art. 227 of the Constitution of India. 
Assuming however, that it was so opén, the 
expression “tenant” must be construed as 
being applicable to the origina) tenant as 
also to his successor-in-interest. 


8. The petition must, therefore, succeed. 
The order passed by the Gujarat Revenue 
Tribunal on 26th March 1976, Annexure ‘C’, 
is quashed and set aside. The order passed 
by the Deputy Collector on January 8, 1976, 
Annexure ‘B’ is restored. The petition is al- 
lowed. Rule is made absolute. There will be 
no order regarding costs. 

Petition allowed. 
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Kirit Chhaganlal Gadhwi and another, Peti- 
tioners v. The Gujarat University, Ahmeda- 
bad and another, Respondents. 

Special Civil Appln. No. 1578 of 1976, 
D/- 8-10-1976, 


Gujarat University — Faculty of Medicine 
— Ordinance M. B, B. S. 9 — “Failed to 
pass the examination” — Interpretation — 
Effect of deeming clause — Student with- 
drawing his form before examination —— 
Student cannot be said to have “failed to pass 
the examination”. 

Where a student, who having filed a form 
for appearing at an examination, withdraws 
his form before the date of the examination 
and does not appear at the examination on 
account of unavoidable circumstances, he 
cannot be said to have “failed to pass the 
examination” within the meaning of the Ordi- 
nance, pursuant to the deeming clause of the 
Ordinance. (Para 1) 

The principal object of the statute seems 
to be that a medical student who wants to 
appear at the First M. B. B. S, Examination 
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shall be tried and tested five times in order 
to ascertain his suitability for prosecuting fur- 
ther studies. If he fails at five trials, he is 
given up as a hopeless case. The central 
idea is, five actual trials means five occasions 
on which the student really sits at the exa- 
mination, exposes himself to scrutiny by the 
examiners and is found wanting. So long as 
he does not actually appear and fail, it is 
not marked against him as a failure attempt 
at the examination. (Para 4) 

The deeming clause has been enacted with 
a view to ensure that if a student files a 
form and actually appears even in one paper 
or sits for the examination and does not even 
submit a paper, it can be counted as an at- 
tempt. (Para 4) 

It is either a real attempt or a deliberate 
absence without withdrawing from the exa- 
mination upon due intimation to the com- 
petent authority which would result in the 
fiction being raised that he has appeared at 
the examination and failed. {Para 4) 

Where the admitted position was that the 
petitioners had withdrawn their forms be- 
fore the commencement of the examination 
and they were permitted to do so, it was 
merely a preparation on their part and not 
an attempt. Neither a real attempt nor a 
hypothetical attempt can be attributed to 
them under the fiction created by the deem- 
ing clause. (Para 4) 

Even assuming that on some previous oc- 
casions permission was refused on account 
of the mistaken interpretation placed by the 
University, there is no reason why the Uni- 
versity should be permitted to persist in the 
incorrect interpretation to the detriment of 
the students. (Para 5) 

S. D. Shah with S., J. Joshi, for Petitioners; 
S. N. Shelat, (for No. 1) and C, K. Takwani, 
Asst. Govt. Pleader, (for No. 2), for Res- 
pondents. 

OBDER:-— A question of life or death 
significance for First M. B, B. S. students, 
the answer to which would save or scuttle 
their careers has arisen in the context of the 
interpretation of an Ordinance framed by the 
Gujarat University for its Faculty of Medi- 
cine, viz. O. M, B. B. S. 9, which is in the fol- 
lowing terms: 

“Failure to pass the examination will not 
debar candidates from appearing at any sub- 
sequent examination on the submission of a 
new application, the payment of a fresh fee 
and the production of certificates showing 
that they have, during the interval between 
the declaration of their failure and subse- 
quent reappearance at the examination, pur- 
sued a further course of study in the subjects 
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of the examination to the satisfaction of the 
head of a Medical College recognised by 
the University; provided, however, that can- 
didates who fail to pass this examination on 
five occasions will not be eligible to reap- 
pear thereat. 

Candidates shall be deemed to have fail- 

ed to pass an examination under the above 
clause if their names have been submitted 
by the principal of their college for inclusion 
in the list of candidates appearing for the 
examination, and if the candidates have failed 
to pass examination because they have not 
attained the standard of passing.” 
The question is: whether a student, who 
having filed a form for appearing at an exa- 
mination, withdraws his form before the date 
of the examination and does not appear at 
the examination on account of unavoidable 
circumstances can be said to have “failed to 
pass the examination” within the meaning of 
the aforesaid Ordinance pursuant to the afore- 
said deeming clause? 

2. The University contends that once a 
form is submitted and his name is included 
in the list, the student must be deemed 
to have failed at the examination even if he 
withdraws: the form in advance and does not 
appear at the examination for special reasons. 
Under the circumstances, filing of a form is 
equated with appearing at the examination 
and a student who does not sit in the exa- 
mination even on account of unavoidable cir- 
cumstances is deemed to have appeared and 
failed as per the interpretation canvassed on 
behalf of the University. The petitioners 
who after investing a number of precious 
years of their lives stand at the brink of a 
precipice and are faced with the risk of sacri- 
ficing their medical careers question this in- 
terpretation by way of this petition under 
Art. 226 of the Constitution of India. 


8. The petitioners contend that they had 
appeared at the First M. B. B. S, Examina- 
tion on a number of occasions ia the past 
“not exceeding five” and that they had filed 
forms for appearing at the examination sche- 
duled to take place on particular dates, but 
on account of personal circumstances, such 
as, having had to undergo an operation so 
far as the first petitioner is concerned, and 
sudden sickness so far as the second peti- 
tioner is concerned, they sought permis- 
sion to withdraw their forms before the 
scheduled dates of examination and were 
permitted to withdraw their forms and the 
examinations fees paid by them were refund- 
ed. Occasions on which they withdrew their 
forms and were permitted to withdraw their 
forms and on which occasions they did not 
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actually appear at the examination are even 
so sought to be relied upon by the Uni- 
versity authorities as occasions whereat they 
have failed to pass the examination under 
the deeming clause of the statute. The peti- 
tioners contend that inasmuch as they had 
withdrawn their forms in advance in view of 
unavoidable circumstances, they cannot be 
treated as having failed at the examination 
if the controversial deeming clause of the 
statute is construed in a rational and com- 
monsense manner. According to the peti- 
tioners, on a true interpretation of the afore- 
said provision, only a real attempt-at an exa- 
mination can be taken into account for com- 
puting the occasions for which a student has 
failed and not an imaginary attempt. What, 
at the highest, can be said to be a prepara- 
tion for appearing at the examination cannot 
be treated as an actual attempt. On the 
other hand, it has been argued by the res- 
pondent University that if the statute con- 
cerned is properly construed, once a student 
files a form and his name is submitted by 
the principal of the College for inclusion in 
the list of candidates, whether or not he ac- 
tually appears, is immaterial, and ħe will be 


deemed to have failed to pass at the exa- 
mination for the purpose of the statute. 
4. Now, the essential purpose of the 


statute appears to be to debar students whe 
make actual attempts to pass the First M. B. 
B. S. examination for five occasions and the 
attempts prove abortive. The first part of 
the statute is clear and it is the actual at- 
tempt which has to be taken into account. 
Tt is the real failure at actual examination 
where the student makes an attempt to pass 
the examination and because of his want of 
ability, he fails to pass the examination. The 
difficulty arises in the context of the deem- 
ing provision, And the deeming provision 
will have to be carefully analysed because 
of its far-reaching impact on the lives and 
careers of the medical students. The deem- 
ing provision will have to be construed in a 
commonsense fashion in keeping with the 
basic idea which informs the first part ol 
the statute. And the principal object of the 
statute seems to be that a medical student 
who wants to appear at the First M. B, B. S. 
Examination shall be tried and tested five 
times in order to ascertain his suitability fox 
prosecuting further studies. If he fails al 
five trials, he is given up as a hopeless case. 
The central idea is, five actual trials means 
five occasions on which the student really 
sits at the examination, exposes himself to 
scrutiny by the examiners and is found want- 
ing. It is common ground that there is noth- 
ing which obliges a student to appear at suc- 
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cessive examinations or to appear at the exa- 
minations within a particular number of 
years. One can postpone his decision to 
appear at the examination and so long as he 
does not actually appear and fail, it is not 
marked against him as a failure attempt at 
the examination. The question then is, has a 
radical departure been made from this 
basic concept in formulating the deeming 
clause? If the deeming clause is to be con- 
strued in the manner suggested by the res- 
pondent, one will have to proceed on the 
premise that a radical departure was sought 
to be made and the basic concept which pre- 
vails so far, viz. the conception of actual at- 
tempt, actual test for suitability, and failure 
to pass the test, has been jettisoned in favour 
of a hypothetical attempt, attributed to the 
student, though the student may not have 
made an attempt at all. It is difficult to 
comprehend the point or purpose in making 
everything turn on the critical event of fil- 
ing.a form for appearing at the examination. 
If he does not file the form at all, the student 
does not take any risk. If he only files a 
form, if the construction canvassed by the 
respondents were to prevail, he is deemed to 
have made the attempt, regardless of whe- 
ther or not, he actually sits in the examina- 
tion and exposes himself to a real test. In 
other words, the filing of the form constitu- 
tes an irreversible decision and can be equat- 
ed with the actual event where the student 
meets his Waterloo. 


Now, one can conceive of a situation 
where, though the form may have been sub- 
mitted and the name of the candidate may 
have been included in the list of candidates, 
the examination itself might be cancelled. If 
the interpretation canvassed by the respon- 
dents is to obtain, even if the examinations 
are cancelled, the student concerned will be 
deemed to have appeared at the examination 
and to have failed by virtue of the deeming 
clause though he could not have appeared at 
the examination at all on account of the can- 
cellation of the examination. An examination 
may have to be cancelled on account of 
some emergency or on account of circum- 
stances beyond the control of. the authorities 
themselves. Some years back, the examina- 
tions had to be cancelled on account of stu- 
dents’ agitation, popularly known as ‘Nav- 
Nirman’ agitation. Examinations may have 
to be. cancelled on account of natural calami- 
ties like earthquakes or on account of civil 
commotion or riots. It is not possible to up- 
hold a construction which would entail such 
incongruous results and would lead to dis- 


astrous consequences for the students fer 
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no fault of theirs. Therefore, the interpreta- 
tion canvassed on behalf of the petitioner 
is that the deeming clause has been enacted 
with a view to ensure that if a student files 
a form and acutally appears even in one 
paper or sits for the examination and does 
not even submit a paper, it can be counted 
as an attempt. It appears to have been de- 
signed to meet a situation of this nature as 
is evident from the provision made in the 
deeming clause to the effect that a candi- 
date shall be deemed to have failed to pass 
an examination provided two conditions are 
satisfied, viz. (i) the name of the candidate is 
included in the list of the candidates, and (ii) if 
the candidate has: failed to pass the examina- 
tion because he has not attained the standard 
of passing. The second condition enjoined 
by the deeming clause postulates the actual 
appearance at the examination, whether he 
answers only one paper or whether he files 
a blank paper. 

In this connection, reference can be made 
with advantage to the provision made in 
respect of the Second M. B. B. S. Examina- 
tion, which is embodied in O. M. B. B. S. 18. 
The provision concerned reads as under:— 

“XX xx xx xx 

Candidates shall be deemed to have fail- 
ed to pass an examination under above Ordi- 
nance, if their names have been submitted 
by the Principal of their College for inclu- 
sion in the list of candidates- for the exa- 
mination and if the candidates have failed to 
pass the examination either because they have 
not attained the standard or because they 
have been absent from the whole examina- 
tion or from any part of it,” 

It has, in terms, been provided that the 
deeming clause will apply where they have 
been absent from the whole of the examina- 
tion or any part of it. What was, therefore, 
implicit in O. M. B., B. S, 9 appears. to have 
been made explicit in O. M. B,, B. S. 18, It 
is not possible to believe that different treat- 
ment was sought to be meted out to First 
M. B. B. S. students from the treatment 
meted out to the Second M. B. B. S. students 
in computing the occasions for failure in the 
context of tbat examination. The deeming 
clause has the same perspective and the same 
object and if this is borne in mind, the in- 
terpretation which appeals to me is buttres- 
sed from the circumstance that so far as the 
Second M. B., B. S. Examination is concern- 
ed, it is the actual wilful absence from the 
whole of the examination or any part of it 
which has been made the decisive test. The 
same idea permeates the corresponding provi- 
sion in relation to Third M. B., B. S. Exa- 
mination wherein the deeming clause is 
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worded as under in the context of O. M. B. 
B. S. 16. The provision concerned reads as 
under: 

“Rx XX xx xx 

Candidates. shall be deemed to have failed 
to pass the examination under the above Ordi- 
nance, if their names have been submitted 
by the Principal of their college for inclusion 
in the list of candidates for the examination 
and if. they have failed to pass the examina- 
tion either because they have not attained 
the standard of passing or because they have 
been absent from the whole examination or 
from any part of it. 


XX XX XX Xx. 


This corresponds to the deeming clause 
embodied in O. M. B., B. S. 18 devised in 
the context of the Second M. B. B. 8. Exa- 
mination and the same idea has been given 
form and shape, viz. the idea that the deli- 
berate absence from the whole or part of any 
examination is to he deemed to be an occa- 
sion on which the student concerned has 
failed to pass an examination. Obviously, 
this provision has been made because other- 
wise it might have been argued that when a 
student does not appear at all, you cannot say 
that he has failed to pass an examination. 
But, that absence must be a wilful absence, 
In the present case, it is not a case of wilful 
absence, but it is a case of advance withdra- 
wal on account of inability to make the at- 
tempt. When there is no question of inabi- 
lity to attend, when the student does not 
withdraw his form and then remains absent, 
the only inference that could be raised 
would be that he has made an attempt and 
failed to appear at the examination. But, 
when he makes up his mind not to make the 
attempt and reverses his earlier decision in 
time and gives an intimation to the com- 
petent authority, there is no question of draw- 
ing any inference or attributing to a student 
an irreversible decision to appear at the exa- 
mination. The deeming clause has been 
devised in order to meet a situation where, 
though the student has taken an irreversible 
decision and is not prevented from appear- 
ing at the examination, he wilfully remains 
absent from the whole of the examination or 
any part of it aud the deeming clauses design- 
ed in the context of the three examinations 
must be so construed that they harmonize 
with each other. If this harmenious interpre- 
tation is placed, there is no escape from the 
conclusion that it is either a veal attempt or 
a deliberate absence without withdrawing 
front the examination upon due intima- 
tion to the competent authority which would 
result in the fiction being raised that 
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he has appeared at the examination and fail- 
ed. This conclusion is reinforced if the pro- 
viso to the deeming clause enacted in the 
context of the final M. B. B. S. Examination 
embodied in O. M. B. B, S. 16 is: taken into 
account. The proviso is in the following 
terms: 


“Provided that candidates who at their first 
attempt after the names have been submitted 
by the Principal of the college for inclusion 
in the list of candidates appearing for the 
examinations apply for the withdrawal of 
their application for admission to the exa- 
mination within 48 hours of the commence- 
ment thereof, shall not be deemed to have 
failed to pass the examination, provided the 
candidate has not appeared.” 


The proviso enables a student to withdraw 
the application for admission within 48 hours 
of the commencement of the examination. It 
is no doubt true that so far as. statute O. M. 
B. B. S. 9 is concerned, a similar provision is 
not made and a similar time-limit is not pro- 
vided. But the central idea remains the 
same, viz, that, if a candidate takes an irre- 
versible decision and does not withdraw his 
form, but merely abandons his attempt or 
scuttles the attempt: by deliberately remain- 
ing absent, the deeming clause may he in- 
voked and the fiction created by a deemin 
clause can be equated with an attempt at 
which he has failed. In other words, it is 
only when he does not withdraw the form 
before the commencement of the examina- 
tion that an attempt to appear at the exa- 
mination can be ascribed to him. In the pre- 
sent case, it is an admitted position that both 
the petitioners had withdrawn their forms 
before the commencement of the examination! 
and they were permitted to do so, and, in fact, 
even their fees were refunded on account of 
personal reasons. It was, therefore, merely a 
preparation on their part and not an attempt, 
Neither a real attempt nor a hypothetical at- 
tempt can be attributed to him under the fic- 
tion created by the deeming clause. The res- 
pondenis were, therefore, not justified in 
refusing to grant permission to the petitioners 
to appear at the First M. B., B. S. Examina- 
tion even though they had not failed on five 
occasions within the meaning of the relevant! 
statute, in the light cf the interpretation 
which has found favour with the Court. 











5. Learned counsel for the respondents 
stated that, in the past, the statute concern- 
ed has been construed in the manner suggest- 
ed by the University authorities and that the 
High Court should, therefore, refrain from 
issuing a writ. Reliance is placed on the 
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vague averment made in paragraph 3 of the 
petition to the effect that permission had been 
refused to several students. The respon- 
dents have not given the details. We do not 
know on how many occasions permission was 
‘refused and when, Even assuming that on 
‘some occasions permission was refused on ac- 
count of the mistaken interpretation placed 
by the respondent University, inasmuch as 
the question is of vital importance from the 
point of view of the students prosecuting 
their studies and aspiring for the medical 
career and their very lives and careers are at 
stake, there is no reason why the University 
should be permitted to persist in the incor- 
rect interpretation to the detriment of the 
students. As observed earlier, the interpre- 
tation canvassed by the respondents is against 
the very spirit of the provision and places a 
premium on the insignificant circumstance of 
filing of the form rather than of making an 
actual attempt. It must also be realized that 
the petitioners belong to a scheduled caste 
and they have been prosecuting their studies 
under considerable handicap and adverse cir- 
cumstances. In fact, but for the concession 
granted to the scheduled castes, they would 
not have secured admissions to these courses 
at all. It would appear that there is a good 
case for according them a privileged treat- 
ment or granting them special concession 
even in the matter of granting total number 
of attempts permissible under the statute. 
But then, that is a matter with which the 
Court is not directly concerned and all that 
the Court can do is to express its hope that 
the authorities concerned would take into ac- 
count the special circumstances pertaining to 
the students of the scheduled castes and take 
appropriate measures in order to enable them 
to effectually prosecute their studies for 
medical courses. Be that as it may, so far 
as the present petition is concerned, for the 
aforesaid reasons, the petitioners must 
succeed. 





6. The order passed by the Registrar, 
Gujarat University, on July 14, 1976 refusing 
permission to petitioner No. 2 is quashed and 
set aside. The respondents are directed to 
grant the requisite permission as and when 
the petitioners seek it provided the computa- 
tion of the five occasions is made in the 
light of the aforesaid interpretation in confor- 
mity with the view taken by this Court, viz. 
by excluding the occasions on which the 
forms have been withdrawn by the peti- 
toners, before the commencement of the 
examination, for the purpose of computing 
the occasions on which they have failed to 


pass the examination. 


Revenue Authority v. Mahesh (FB) (B. K. Mehta jf.) A. L. R, 


7. The petition is allowed. Rule is made 
absolute to the aforesaid extent. There will 
be no order regarding costs. 

Petition allowed, 
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B. J. DIVAN, C. J. T. U. MEHTA AND 
B. K. MEHTA, Jj. 

The Chief Controlling Revenue Authority, 
Gujarat State, Ahmedabad-1, Applicant v. 
Mahesh Fakirchand Mehta and others. Res- 
pondents, 

Stamp Reference No. 8 of 1971, D/- 16-12- 
1975, 

Bombay Stamp Act (60 of 1958), Sche- 
dule I Art. 25 (a) (b) and S. 2 (9) — Transfer 
of Property Act (1882), S. 54 — Documents 
of sale of “Banakhat” rights — If chargeable 
to stamp duty under Art. 25 (a) (b). 

For attraction of Art. 25, the requisite con- 
dition is that the instrument must be an in- 
strument in the nature of conveyance which 
is defined under S, 2 (9). ‘Since a contract for 
sale of immovable property does: not by itself 
create interest or charge on such property 
under S. 54 of the Transfer of Property Act, 
a contract for sale is in no way a convey- 
ance and it does not confer any right or in- 
terest in such property. The Banakhat rights 
do not create any benefits to arise out of 
land which can be said to be in the nature 
of an immovable property. The documents 
of sale of those rights do not convey, nor 
transfer any rights nor create any interest 
in the property in question covered by the 
documents, They merely confer the right 
in favour of a party to get benefits of the 
contract for sale on terms and conditions 
mentioned in the said documents. There- 
fore no stamp duty could be levied on the 
documents of sale of Banakhat rights. 

(Paras 4, 5, 6) 

f R. Nanavati, Asst, Govt. Pleader with 
H. M. Bhagat of M/s. Ambubhai and 
Divanji, for Applicant; J. G. Shah, for Res- 
poudent, No. 1. 

B. K. MEHTA, J:— A few facts need be 
noticed in order to appreciate the questions 
which have been referred to iis for our opin- 
fon. 

2. The first respondent is a partner in 
one partnership firm carrying on business 
under the name and style of Hemant Land 
Corporation. In lieu of the land bearing. 
S. Nos. 24, 27/2, and 28/1/2 situated within 
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the revenue limits of village Paldi in Ahme- 
dabad city, final plots Nos, 34, 85 and 36 
sub-plots Nos. 28, 29 and 40 were allotted 
to the executors and trustees of the will of 
one Chhotalal Dahyalal Patel. The aforesaid 
sub-plots Nos. 28, 29 and 40 were agreed 
to be sold by the said executors and trustees 
to the aforesaid Hemant Land Corporation. 
The Hemant Land Corporation has agreed to 
sell the said plots to respondent No. 2 which 
is a Co-operative Housing Society. Respondent 
No. 1 accordingly presented eight documents 
in the nature of sale of Banakhat rights on 
May 2, 1958 in favour of respondent No, 2 
in the office of Sub-Registrar, Ahmedabad. 
The Sub-Registrar impounded the documents 
as be was of the opinion that the same were 
not duly stamped and, therefore forwarded 
the said documents to the Collector under 
S. 87 of the Bombay Stamp Act, 1958. The 
Collector and Assistant Superintendent of 
Stamps has passed orders under S, 39 of the 
Bombay Stamp Act and levied stamp duty of 
Rupees 360/- and penalty of Rs. 5/- by his 
order of March 18, 1969. 


3. Being aggrieved by this order of the 
Collector, respondent No. 1 preferred revi- 
sion application under S. 53 of the Bombay 
Stamp Act to the Chief Controlling Revenue 
Authority who, being of the opinion that the 
application involved intricate questions of 
law, referred the following three questions 
to us for our opinion: 


(1) Whether “Banakhat” rights which is 
the property under sale is a moveable pro- 
perty requiring stamp duty as per Art. 25 (a) 
of Schedule I of the Bombay Stamp Act, 
1958. 

Or 

(2) Whether ‘Banakhat rights’ which is the 
property under sale is immoveable property 
(land) requiring stamp duty as per Article 
25 (b) of Schedule I of the Bombay Stamp 
Act, 1958. ro 


(8) If the answer to question No. 2 is in 
affirmative, whether it will attract the bene- 
fit of remission granted vide Government 
Notification Revenue Department No. CHM/ 
908/M/STP/1068/6976-H, dated 28-3-1968 
(Annexure-D) as the purchase in each case 
is by Registered Co-operative Housing 
Society. 

4. It is really a matter of surprise for us 
why this reference has been sought for. Since 
in the opinion of the authority contract for 
sale of immovable property does not by if- 
self create interest or charge on such pro- 
perty under S. 54 of the Transfer of Property 
Act. Since a contract for sale is in no way'a 


Revenue Authority v. Mahesh (FB) (B. K. Mehta J.) [Prs. 2-6] Guj. 159 


conveyance and it does not confer any right 
or interest on such property, the Banakhat 
rights do not create any benefits to arise out 
of land which cas be said to be in the nature 
of rights in immovable property. In spite of 
this opinion, since the reference has been 
sought for, we will answer the questions re- 
ferred to us. 

5. Article 25 of the Bombay Stamp Act, 
1958 prescribes duty for deed of conve- 
yance, Clause (a) of Art. 25 prescribes duty 
for conveyance other than a conveyance spe- 
cified in Clause (b), not being a transfer 
charged or exempted under Art. 59. Cl. (t) of 
Article 25 prescribes duty for conveyance uot 
being a transfer charged or exempted under 
Art. 59 so far as it relates to immovable pro- 
perty situated within an Urban area. For at- 
traction of Art. 25, the requisite condition is 
that the instrument must be an instrument in 
the nature of conveyance which is defined 
under S. 2 (g) of the Bombay Stamp Act, 
S. 2 (g) reads as: under: 


“(g) ‘conveyance’ includes a conveyance of 

sale and every instrument by which property, 
whether moveable or immovable, is transfer- 
red intér vivos and which is not otherwise 
specifically provided for by Schedule I.” 
It is axiomatic to say that an agreement to 
sell does not convey anything in the first in- 
stance, nor is there any transfer of any pro- 
perty either moveable or immovable by an 
instrument inter vivos. S. 54 of the Transfer 
of Property Act provides that sale is a trans- 
fer of ownership in exchange for a price paid 
or promised or part paid and part promised. 
Jt further provides that a contract for sale 
of immovable property is a contract that a 
sale of such property shall take place ov 
terms settled between the parties, though it 
does not of itself create any interest or charge 
on such property. The documents in ques- 
tion with which we are’ concemed in this re- 
ference clearly do not provide any interest 
or charge on the property. By the proposed 
agreements, respondent No, 1 did not intend 
to create any interest or charge in the pro- 
perty in favour of respondent No. 2. As has 
been said above, there is no transfer much 
less a conveyance of any rights or interest in 
the property covered by the documents in 
question. Question No. 2 which has been re- 
ferred to us should, therefore, be answered 
in negative on the plain reading of the docu- 
ments in question, 

6. <A faint attempt has been made on be- 
half of the Revenue that in that view cf the 
matter, the documents in question would fall 
within the purview of Cl. (a) of Art. 25 of 
the Bombay Stamp Act since the documents 
in question confer right on respondent No. 2 
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to obtain conveyance of the property cover- 
ed by the said documents, We are not in- 
clined to accede to this submission made on 
behalf of the Revenue since, as stated above, 
Clause (a) of Art. 25 postulates that there 
[must be a conveyance. In our opinion, the 
documents in question do not convey nor 
transfer any rights nor create any interest in 
the property in question covered by the docu- 
ments. They merely confer the right on res- 
pondent No. 2 to get benefits of the contract 
for sale on the terms and conditions men- 
tioned in the said documents. In that view 
of the matter, therefore. question No. 1 should 
also oe answered in negative. Question No. 3, 
therefore, does not arise for our answer. 


7. The reference is answered accordingly, 
but having regard to the facts and circum- 
stances of this case there should be no order 
as to costs in this reference. 

Reference answered accordingly. 
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Balkrishna Sakalchand Shah, Petitioner v. 
Mohamed Ikbal Mohmed Husen, Opponent. 

Civil Revn. Appla. No. 994 of 1973, D/- 
25-3-1976. 

(A) Presidency Small Cause Courts Act 
(1882), Ss. 50 and 54 — Distress warrant — 
Rent — Monthly tenancy — Warrant can- 
not be issued to recover rent for part of a 
month. 


Distress can be levied only for recovering 
rent which has become due. Rent becomes 
due and payable, where there is a monthly 
tenancy, at the end of a particular month. No 
distress therefore can be levied to recover 
reot for a part of the month because rent 
for a part of the month does not become 
due. If a landlord applies for issue of a dis- 
tress warrant to recover rent for a period 
which includes a part of the month, in 
case of a monthly tenancy, the amount which 
he seeks to recover cannot be said to be 
due, Inclusion of an amount which has not 
become due as and by way of rent, as for 
example, for a part of the month, in case of 
a monthly tenancy, in the amount which is 
otherwise recoverable vitiates the entire dis- 
tress warrant and it must be set aside. 

(Para 4) 


*(From decision of Appellate Bench Sm. C. €. 
Ahmedabad in New Trial Appln. No. 45 of 
1971.) 


FU/FU/C14/77/GGM 








Balkrishna v. Mohd. Ikbal (Sheth J.) 


A.T. R. 


(B) Presidency Smali Cause Courts Act 
(1882), Ss. 50 and 54 — Distress warrant — 
Monthly tenancy ~~ Warrant can he issued 
only for agreed rent which is due. 

If thore is a pending dispute between the 
landlord and a tenant in regard to the rent 
which the tenant is liable to pay to the 
landlord, no distross werrant can be issued 
and levied for recovery of rent. It can be 
levied only to recover such rent as was due 
and payable on the basis of the rent paid by 
the tenant to the landlord and accepted by 
the landlozd in respect of the month pre- 
ceding the period for which the landlord 
iakes an application for issue of distress 
warrant to recover it. If a landlord makes 
an application for levy of distress upon the 
moveables of his tenant to recover rent at a 
rate different from one which is agreed 
between them or at a rate different from one 
at which the tenant paid to the landlord for 
the month preceding the period of issue of 
distress warrant, no distress warrant can be 
issued. (Para 5) 

(C) Presidency Small Cause Courts Act 
(1882), Ss. 58, 54 and 60 — Distress warrant 
~ Discharge of distress warrant on ground 
of illegality — Regiswar has no power — 
Only Judge is empowered — (Ahmedabad 
Small Cause Courts Rules (1961), R. 8 (c)). 

Whereas Ss. 58 and 54 confer power both 
on a Judge as well as the Registrar, S. 60 
confers power only upon the Judge. There- 
fore, if an application for discharge of a dis- 
tress warrant which the tenant alleges to ba 
illegal or unlawful is to be made, it must be 
made to a Judge. AIR 1941 Bom 286, Rel. 
on. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1941 Bom 286:48 Bom LR 546 6 


R. N. Shah, for Petitioner; G. P. Vyas, for 
Opponent. 

S. H. SHETH J.:-— This Revision Appli- 
cation raises an important question as to the 
procedure to be followed by the Court of 
Small Causes at Ahmedabad while issuing 
distress warrant under Chapter VIII of tte 
Presidency Small Cause Courts Act, 1882. 

2. The facts of the case are as under, 
Landlord Mohamed Ikbal who purchased the 
property on 10th April 1970 from its earlie 
owner Gunvantiben, widow of Shantilal Kali- 
das, and others applied for issue of a distress 
warrant against the tenant Balkrishna for re- 
covering the rent due for a period of 10 
months and 20 days after Balkrishna’s ten- 
ancy was attoraed by Gunvantiben and 
others in favour of Mohamed Ikbal. The Re 
gistrar of the Court of Small Causes ai 
Ahmedabad issued the distress warrant. When 
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the bailiff went to levy. it the tenant request- 
ed him to grant him some time in order to 
enable him to collect the monies and to de- 
posit in the Court. The bailiff gave him a 
few days’ time. Next day the tenant made 
an application to the Registrar of the Court 
of Small causes in which he alleged that the 
distress which his landlord Mohamed Ikbal 
had obtained against him was excessive and 
illegal. The Registrar held an inquiry and 
found that Mohamed Ikbal ought to have 
applied for distress warrant to recover only 
a sum of Rs. 180/- and not Rs. 597-33 for. 
which it had been issued, He, therefore, 
made an order on 26th [une 1971 
by which he directed tenant Balkrishna to 
deposit a sum of Rs. 180/- representing the 
rent for a period of 10 months within two 
days in the Court. He further ordered that 
after the said amount was deposited by ten- 
ant Balkrishna landlord Mohamed Ikbal 
would be entitled to withdraw it whereupon 
the distress warrant would stand “disposed 
of.” Against that order the landlord made an 
application for a new trial under S. 38 of the 
Act. It was heard by a Bench of two judges 
who recorded the finding that the Registrar 
was in error in modifying the distress warrant 
and reducing the amount recoverable there- 
under to Rs. 180. They, therefore, allowed 
the application and directed the tenant to 
deposit a sum of Rs. 597/- by 80th August 
1973 in the Court. They further directed 
that the tenant was at liberty to make an 
application for fixing standard rent of the 
premises in- his possession. 

8. It is that order made by the Bench of 
two Judges of the Court of Small Causes 
which is challenged in this Revision Appli- 
cation. 


4, Mr. Shah who appears for the tenant . 


has firstly contended that the distress warrant 
to recover rent for a period of 10 months 
90 days was a distress warrant not for an 
amount which had become due. According 
to him, rent becomes due and payable at the 
end of the month and, therefore, the land- 
lord could not have included rent for a period 
of 20 days in the amount which he sought to 
recover by levying the distress. In prin- 
ciple the argument which Mr. Shah has 
raised is a correct argument, Distress can be 
levied only for recovering rent which has 
become due. Rent becomes due and payable, 
where there is a monthly tenancy, at the end 
of a particular month. No distress therefore 
can be levied to recover rent for a part of 
the month because rent for a- part of the 
month does not become due. If a landlord 
applies for issue of a distress warrant to re- 
cover rent for a period which includes a part 
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‘of the month, in case of a monthly tenancy, 


the amount which he seeks to recover cannot 
be said to be due. If an application for 
issue of a distress warrant to recover rent for 
6 months and 10 days is made, then though 
rent may be due for a period of six months 
and may be recoverable by levying distress, 
it is not due fora period of 6 months and 
10 days in case of a monthly tenancy and, 
therefore, it cannot be recovered by levying 
distress. In our opinion, inclusion of an 
amount which has not become due as and by 
way of rent, as for example, for a part of the 
month, in case of a monthly tenancy, in the 
amount which is otherwise recoverable vitia- 
tes the entire distress warrant and it must 
be set aside. In other words, no distress 
warrant can be issued for recovery of rent! 
a part of which has become due and payable 
and a part of which has not become due and 
payable as stated above. Such a distress 
warrant is illegal and therefore if issued, 
must be set aside. In the instant case how- 
ever no such difficulty arises because the 
landlord purchased the property on 10th 
April 1970. He, therefore, made an applica- 
tion for recovery of rent from 10-4-1970 when 
he became the landlord until 28th February 
1971 when the month of February ended. 
Since the landlord Mohmed Ikbal become ev- 
titled to recovery of rent only from 10th 
April 1970 and since he was not entitled to 
recover it with effect from Ist April 1970, 
he could levy a distress warrant for recovery 
of rent from 10th April 1970 to 30th April 
1970, along with subsequent rent. It is this 
exception to the rule which negatives the 
otherwise strong challenge made by Mr. Shah 
to the legality of the distress warrant. The 
first contention which Mr. Shah has rais- 
ed, therefore, fails and is rejected. 


5. The second contention which he has 
raised is that the distress warrant was exces- 
sive and therefore illegal. The record of the 
case shows that prior to 10th April 1970 when 
Mohamed Ikbal became the landlord the rent 
which tenant Balkrishna was liable to pay to / 
his landlord was Rs. 18/- per month. Moham- 
ed Ikbal made an application to issue a dis- 
tress warrant to recover rent at the rate of 
Rs, 56/- per month. Mohamed Ikbal tried to 
show that the letter of attornment which his 
predecessor-in title had served upon tenant 
Balkrishna had stated that rent according to 
the assessment made by the Municipality 
would be Rs. 56/- per month. In our opin- 
ion if there is a pending dispute between a 
landlord and a tenant in regard to the reat} 
which the tenant is liable to pay to the land- 
lord, no distress warrant can be issued and 
levied for recovery of rent. Secondly. it can 
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be Jevied only to recover such rent as was 
due and payable on the basis of the rent 
paid by the tenant to the Jandlord and ac- 
cepted by the landlord in respect of the 
month preceding the period for which the 
landlord makes an application for issue of 
distress warrant to recover it. If a landlord 
makes an application for levy of distress 
upon the movables of his tenant to recover 
rent at a rate different from one which is 
agreed between them or at a rate different 
from one at which the tenant paid to the 
landlord for the month preceding the period 
of issue of distress warrant, no distress war- 
rant can be issued. Such a distress warrant 
would be illegal. Where a tenant contends 
that the distress warrant has been issued for 
an excessive amount, the Court in distress 
warrant proceedings has no jurisdiction to 
modify the distress warrant and reduce the 
amount. If the Court finds that the distress 
was levied for an excessive amount, the only 
course which is open to the Court is to dis- 
charge the distress warrant in its entirety on 
the ground of its illegality under S. 60 of the 
Act. Issue of a distress warrant is a drastic 
and summary remedy. It is not a suit. It is 
issued at the instance of a landlord without 
serving any notice upon the tenant. It is 
nothing but a demand for rent made by a 
landlord upon his tenant through the Court 
of law. If the landlord wants the Court to 
enforce such a demand without calling upon 
the tenant to show cause why it should not 
be enforced, it must be in respect of an ag- 
reed amount or in respect of the standard 
rent fixed or in respect of the amount which 
is calculated on the basis of the rent paid 
by the tenant to his landlord for the month 
preceding the-period of rent in respect of 
which application for distress warrant has 
been made. In the instant case, the Re- 
gistrar of the Court of Small Causes who 
tried the application made by the tenant did 
not realize that he had no jurisdiction to do 
what he did. Secondly, when the matter went 
to the Bench under S. 88 of the Act the 
leamed Judges also were not aware of this 
position in law. It appears to us that they 
were under the impression that an application 
for a distress warrant is to be tried and de- 
cided on its merits as if it is a suit and 
that the distress warrant issued for a larger 
amount can be sustained for a smaller 
amount and that the amount of the distress 
warrant reduced by the Registrar can be 
enhanced by them to its original figure. 
Chapter VIII of the Presidency Small Cause 
Courts Act, 1882 which deals with distresses 
does not permit the Small cause Court to do 
anu nf theca things. S. 60 provides te the 
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tenant two remedies. - He can apply for sus- 
pension of the distress warrant or for its dis- 
charge. In the instant case, we are not con- 
cerned with the suspension of the distress 
warrant. A distress warrant inter alia can be 
discharged if it is for an amount which is 
not due or if it is for an amount which is 
excessive, In the instant case where the ten- 
ant alleges that the amount sought to be 
recovered by levying the distress is not due 
or is excessive the only course open to the 
Court is to discharge the distress warrant on 
the ground of its illegality. It is not open 
to it to inquire irto the merits of the case 
and to determine what amount is recoverable 
under the distress warrant in case the Court 
comes to the conclusion that the amount 
sought to be recovered under it is not due 
or is excessive. The determination of the 
correct amount of rent payable by a tenant 
to his landlord can be done only in a suit 
and not in distress warrant proceedings firstly 
because distress warrant proceedings are not 
a suit where defences of a tenant can be tried 
and secondly because it is a summary re- 
medy of a drastic nature to which. resort can 
be allowed to the landlord in case of arrears 
of rent in respect of which there is no pend- 
ing dispute or in respect of which there was 
an agreement between the parties or an 
order of the Court prior to the levy of dis- 
tress. The Registrar as well as the Bench of 
the Court of Small Causes at Ahmedabad 
were, therefore, in error in doing what they 
did. The only course which was. open to them 
was to discharge the distress warrant. 


6. The third contention which has been 
raised is that the Registrar has no jurisdiction 
to modify the distress warrant or to discharge 
it. In our opinion, the Registrar has no juris- 
diction to modify the distress warrant be- 
cause the modification of a distress warrant 
presupposes a contest between the parties and 
determination by him. He has no jurisdic- 
tion to decide the contest between the par- 


ties. Rule 8 (c) of the Ahmedabad 
Small Cause Court Rules, 1961 em- 
powers the Registrar to hear and dis- 
pose of applications for issue of dis- 


tress warrants made under S. 53 of the Act. 
No section empowers him to decide the con- 
test between the parties with a view to modi- 
fying the distress warrant. So far as discharge 
of an illegal distress warrant is concern- 
ed it is governed by S. 60 of the Act. Now, 
S. 53 deals. with an -application for distress 
warrant and S. 54 deals with issue of distress 
warrant. Both these sections empower the 
Judge of a Small Cause Court or its Regist- 
rar to exercise powers thereunder, It is in 
that context that R. 8 (c) of the Ahmeda- 
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bad Small Cause Court Rules, 1961 has been 
made. When Rule 8 (c) provides that “the 
Registrar shall have power to hear and dis- 
pose of applications for issue of dis- 
tress warrants” it only means that the Regist- 
rar can exercise power under S. 58 or S. 54 
of the Act. It does not enable him to exer- 


cise power under S. 60 which requires an - 


application to be made only to a Judge of 
the Court of Small Causes, In other words, 
whereas Ss. 58 and 54 confer power both on 
a Judge as well as the Registrar, S. 60 confers 
power only upon the Judge. Therefore, if an 
application for discharge of a distress, war- 
rant which the tenant alleges to be illegal or 
unlawful is to be made, it must be made to 
a Judge. That it should be made toa 
Judge and not to the Registrar is otherwise 
also in conformity with the principles govern- 
ing administration of justice by the Court of 
Small Causes which do not contemplate the 
decision or adjudication of a dispute or a 
defended action by the Registrar , except 
where he has been expressly authorised to 
decide such actions. In the instant case, 
therefore, when the tenant made an applica- 
tion for discharging the distress warrant, it 
ought to have been tried and decided by a 
Judge and not by the Registrar. The Regist- 
rar was, therefore, in error in assuming the 
jurisdiction to decide it. The two learned 
Judges of the Court of Small Causes who 
heard the new trial application against the 
order of the Registrar were also not aware 
of this position. They proceeded on the as- 
sumption that the Registrar had the initial 
jurisdiction to decide the contested distress 
warrant and proceeded further to decide the 
new trial application on merits. They could 
not have done it. In this view of the matter, 
the distress warrant proceedings would be 
required to be remanded to a Judge of the 
Court of Small Causes for a fresh decision. 
However, in the instant case, we do not pro- 
pose to do so because the protraction of the 
litigation by remand is not going to serve any 
purpose. -We have come to the conclusion 
that the distress which Mohamed Ikbal levi- 
ed on tenant Balkrishna was excessive and 
the only order therefore which we can make 
is to allow this Revision Application and to 
set aside the distress warrant. In taking this 
view we are fortified by the decision of Mr. 
Justice B. J. Wadia in Nasiruddin Karim 
Mahomed v. Umerji Adam and Co., 48 Bom 
LR 546: (AIR 1941 Bom 286). 


7. In the result, we allow this Revision 
Application, set aside the orders made by 
the Courts below, set aside the distress war- 
rant issued by the Court of Small Causes 
and dismiss the application for distress war- 
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rant, The amount if any deposited by the. 
tenant in the Court in pursuance of this 
distress warrant shall be refunded to him. 
Rule is made absolute with no order as to 
costs. . 

Revision allowed. 
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J. B. MEHTA AND M. C. TRIVEDI, JJ. 
Indian Oil and Produce Exporters’ As- 
sociation, Appellant v. M/s. Velji Shamji 
and Co., Bombay and others, Respondents. 
O. J. Appeal No. 10 -of 1976 in Com. 
Appin. No. 177 of 1976 and Com. Petns. 
Nos. 57 and 5 of 1976, D/- 19-1-1977. 
Exports Control Order, 1968, Cl. (3) — 
Canalisation Rules, R. 2 — Quota Rules 
R. 8 (c) and (e) and Explanation — R. 8 is 
directory —- Non-payment of membership 


fees — Effect — Release of quota to mem- 
bers, 


The Indian Oil and Produce Exporters’ 
Association was directed by a single Judge 
of the High Court to grant a quota of 
groundnuts to the respondent-Company 
in liquidation, on the basis of the past 
performance figures submitted by the 
Company. The case of the Association 
was that the respondent company had not 
paid the membership dues and therefore 
it had ceased to be a member of the As- 
sociation. It was also its case that the 
Company was in liquidation and an appeal 
was pending, 

Held, that the order of single Judge 
Was" correct in directing the Association 
to release the quota and that just condi- 
tions were laid down by him. (Para 7) 


The membership of the Association is 


‘regulated by the rules of the Association 


which would be the contract binding the 
members. ‘Such a contract would have tc 
be interpreted in a manner as intended 
by these parties so that it is properly 
given effect as it has been understood by 
the parties. It is true that the term ‘ipso 
facto’ has been used.in this R. 8 at the 
outset but the intention of this rule is . 
not to make it a penal rule so that for 
such small default of non-payment of 
even membership fees, such valuable 
quota rights which would accrue to the 
Association would be lost to the mem- 
bers. That is why ample provision has 
been made in this relevant rule to treat 
this obligation as only directory and not 
as a mandatory one. Under R. 8 (a) as 
regards these ordinary members it is pro- 
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vided for judging eligibility of members 
that the committee shall be the sole judge 
as to the eligibility or otherwise of the 
applicant for membership of the Associa- 
tion under that rule and they shall not 
be bound to assign any reason for their 
decision which shall be final and conclu- 
sive. 
annexed even to R. 8 when the question 
of cessation arises by providing that the 
decision of the committee as to whether 
the member has ceased to be a member 
of the Association or not under R. 8 shall 
be final and conclusive. This foundation 
contract between the Association mem- 
bers has been so carefully worded so that 
the membership rights would not get au- 
tomatically ceased but this provision has 
been kept as directory provision so that 
the provision would not work as a penalty 
on the members. That is why the As- 
sociation itself has interpreted the rule in 
the same directory manner as is ap- 
parent from the various steps taken by 
it when this quota was released. The 
circular which was issued to all the mem- 
bers mentioned canalisation rules which 
would be strictly adhered to. Under R. 1 
of this canalisation rules it is mentioned 
that under the Canalisation Scheme, ship- 
pers will be able to export HPS ground- 
nut Kernals or in shell only if they are 
ordinary or associate members of the As- 
sociation, (Para 5) 


Rule 3 ptovides that only such appli- 
cants whose export turnover for oilseeds, 
and/or vegetable oils amounts to Rs. 25/- 
lakhs or more during any one of the last 
three calendar years, will be eligible to 
become ordinary members of Association. 
All other applicants will be enrolled as 
Associate Members. Therefore, this spe- 
cial rule was devised so that this quota 
benefit may not be lost by the members 
who had to become eligible by renewing 
their membership. That is why the As- 
sociation never insisted on this ‘ipso facto’ 
cessation clause of R. 8 for defaulting 
members, (Para. 5) 


Even as regards the question of the 
effect of the order of winding up, the Ex- 
planation would have the same effect and 
as admittedly the managing committee 
has not taken any decision in this matter, 
the’ company’s membership remained un- 
affected. The reason of the managing 
committee taking no action ig obvious be- 
cause the Association wanted to be fair 
and ‘just to its members. The winding up 
order was still under appeal and had not 
become final. (Para 6) 
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However, the single Judge was in error 
in holding in the teeth of the relevant 
guidelines that the Association could give 
quota even to non-member especially 
when that was never the case pleaded or 
made out on record of the case. (Para 7) 
Cases Referred: Chronological Paras 
1976 Tax LR 1666: 16 Guj LR 942 6 
AIR 1962 SC 1796 7 
AIR 1961 SC 1514 7 

J. C. Bhatt with S. H. Sanjanwala, for 
Appellant; B. J. Shelat with R. M. Desail 
of M/s. Ambubhai Divanji (fór No. 1), 
B. R. Shah (for No. 2) and H. V. Chhatra- 
pati of M/s. B. K. & G. (for No. 3), for 
Respondents. 


J. B. MEHTA, J. :— The Indian Oil and 
Produce Exporters’ Association, herein- 
after referred to as ‘the Association’, has 
come in this appeal as the learned single 
Judge has on the summons taken out be~- 


„fore him passed an order directing the 


Association to grant a quota to this com= 
pany in liquidation, hereinafter referred 
to as ‘the company’, on the basis of the 
past performance figures submitted by 
the company along with the other appli~ 
cants for the quota and simultaneously 
with them along with other incidental 
directions. 

2. The short facts which have given 
rise to this appeal are as under: The 
petitioning creditor had his dues regard- 
ing the brokerage which had remained 
unpaid even after the statutory notice. 
Therefore, a winding up petition was pre- 
sented on January 15, 1976, and a provi- 
sional liquidator was appointed on March 
8, 1976. The winding up order was made 
by the learned single Judge on Septem- 
ber 15, 1976, against which an appeal is 
pending, although the stay order which 
had been granted against the winding up 
order’ has been vacated. A scheme also 
has been proposed for reconstruction in 
the application under S. 391 which is also 
pending at this stage. 

3. The facts which have given rise to 
the present summons are as under: The 
petitioner-company had exported ground 
nuts and as per its past performance it 
was eligible for the groundnut quota. 
The export of groundnuts was banned 
from July 14, 1976 but that ban was lift- 
ed by the Government on November 9, 
1976, and by the notifications which were 
issued as per the trade notices on Novem~ 
ber 9, 1976 and November 11, 1976 while 
deciding to lift the ban, exports of H. P. S. 
groundnuts in shell and kernel were per- 
mitted within a limited ceiling. Exports 
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have been canalised through the Associa- 
tion. The limited ceiling is during the 
current licensing period of April 1976 to 
March 1977. The. canalising agency Is 
made responsible for monitoring the ceil- 
ing and it has to distribute this quota of 
50,000 tonnes released to the Association 
to its members on the basis of past per- 
formance, It is clarified that the ceiling 
would not be used on first come first 
served basis. Advance intimation for 
this policy was given as per the Joint Se- 
cretary’s letter dated November 4, 1976, 
while communicating the Cabinet decision 
issuing instructions to the Chief Control- 
ler to release the quota of 50,000 tonnes 
of HPS groundnuts for export. In that 
letter it has been mentioned that the 
Chief Controller and the Joint Controller 
had been advised to issue necessary in- 
structions. Im para. 2 it is stated that 
the export quota should be divided among 
the exporters of the Association on the 
principle of their past exports. It was 
clarified that quota would not be allow- 
ed on the basis of first come first served, 
and that assurance was given to the Gov- 
ernment that the minimum realisation on 
exports would be at least $ 600 per tonne. 
Therefore, the fixation of the minimum 
price was left to the Association but that 
should be done in a fashion which should 
ensure that the average realisation was 
not less than $600 per tonne for this re- 
leased quota of 50,000 tonnes. The As- 
sociation membership subscription of 
Rs. 1,000/- was becoming due for the 
ordinary members on January 31, 1976. 
There is ‘no dispute that the company was 
an ordinary member of the Association. 
The genera] circular of January 1, 1976 
wag issued to the members to pay up 
their dues. The letter was addressed by 
the Association to the company on August 
13, 1976 that its subscription of Rs. 1,000/« 
which was still due should be remitted 
by a cheque. Even after the winding up 
order of the learned single Judge, dated 
September 15, 1976, had been published 
in the Gazette, the Association had 
written a letter on October 26, 1976, to 
the company making a demand of these 
arrears of subscription of Rs. 1,000/- 
which through oversight had remained 
unpaid towards membership fees for re- 
newal of membership for the period from 
January 1, 1976 to December 31, 1976. It 
was further intimated that that was the 
last reminder and members were request-+ 
ed to note that the application for export 
authorisation certificate for HPS ground- 


nuts may not be considered if the mem- 
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bership was not renewed for the said 
period. Further intimation was given 
that no fees would be accepted after 
November 1, 1976 and the names of such 
members would be placed before the 
managing committee of the Association 
for necessary action, and the decision of 
the managing committee shall be final 
and would be binding as per the rules of 
the Association. Even another circular 
was issued’ after this export quota had 
been released on November 10, 1976 to 
all members intimating that this released 
quota of 50,000 tonnes of HPS ground- 
nuts for the year 1976-77 would be dis- 
tributed to the members on the basis of 
their performance during the last three 
years, Even in that circular it was in 
terms mentioned that it had been decid- 
ed that if any amount from the members 
was outstanding payable to the Associa- 
tion, such members would not be issued 
any quota till the dues were cleared by 
them, Admittedly, there are no other 
dues so far as the company is concerned 
except the aforesaid membership fee of 
Rs. 1,000/-. The Liquidator by the letter, 
dated November 16, 1976, informed the 
Association that the winding up petition 
had been presented in respect of the com- 
pany on March 8, 1976 and official liqui- 
dator has been appointed as provisional 
liquidator by the Court. He had also 
intimated that the company faces finan- 
cial difficulties which resulted in the com- 
pany not paying membership fees in time 
but as a scheme of compromise and 
arrangement has been presented and the 
future was brightening, the company 
was interested in continuing its, member- 
ship and, therefore, a bank draft for 
Rs. 1,000/- was enclosed so that its’ mem- 
bership could be continued in the As- 
sociation. He confirmed the telegram 
sent earlier by him that he was sending 
a bank draft. Another letter was ad- 
dressed on November 18, 1976 to the As- 
sociation intimating that the -membership 
fee was sent by a bank draft payable at 
Bombay and there was no other outstand- 
ing dues. He also sent the relevant state- 
ment showing past performance in the 
relevant years of such sizeable export. 
The Association, however, took no action 
on the aforesaid two letters of the liqui- 
dator and so the liquidator wrote a third 
letter on November 27, 1976 to the As- 
sociation seeking certain information from 
them. It was only on November 29, 1976 
that the Association sent a combined 
reply to these three letters. The Associa- 
tion asked for certain information from 
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the liquidator as to whether he was au- 
thorised as provisional liquidator to carry 
on business and whether he had sufficient 
finances for the purpose. It was further 
stated that the Association had received 
information by the letter of November 
27, 1976 that the company was ordered to 
be wound up and, therefore, the company 
had ceased to be a member and as such 
may not be entitled to another quota 
rights and accordingly the draft was re- 
turned. That is how the present sum- 
mons was taken out by the petitioning 
creditor which has been granted by the 
aforesaid order by the learned single 
Judge and against which the Association 
has come in the present appeal. 


4. The learned single Judge has held 
on a true interpretation of the relevant 
Rr. 8 (c) and 8 (e) along with the conduct 
of waiver of the Association that the com~ 
pany’s membership continued and, there- 
fore, it was entitled to the quota on the 
basis of its past performance. He ‘was 
also of the view that the Association 
being only a canalising agency and as the 
Joint Controller was a subordinate offi- 
cer to the Chief Controller, he could not 
change the eligibility conditions of past 
performance of the established exporter 
by adding a further condition of the 
membership of the Association and, there- 
fore, even non-members would be entitled 
to the quota. It jis this second- finding 
which has really disturbed the Associa- 
tion and that is why the Association has 
come in this appeal to challenge the 
learned Judge’s order. 


5. The relevant Rr. 8 (c) and 8 (e) pro- 
vide as under :— 


“8. A member shall ipso facto cease to 
be a member of the Association :— 
x x x x x x 


(c) in the case of a member being a 
joint-stock company, Corporation or As- 
sociation, an effective resolution is passed 
or an order made by the competent Court 
for winding up or amalgamation; 

x x x x x x 

(e) if such member fails to pay sub- 
scription within one month from the date 
of the same becoming due and if the 
same is not paid within one month after 
the receipt of a written notice requiring 
the members to make payment of the 
same; provided that the Committee may 
on an application made by any person 
ceasing to be a member under this clause 
re-admit such person on such conditions 
as they think fit.” 
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The Explanation further provides that 
the decision of the committee as to whe- 
ther the member has ceased. to be a mem- 
ber of the Association or not under this 
rule shall be final and conclusive. The 
membership of the Association is regu- 
lated by the rules of the Association 
which would be the contract binding the 
members. Such a contract would have to 
be interpreted in a manner as intended 
by these parties so that it is properly 
given effect to as it has been understood 
by the parties. It is true that the term 
‘ipso facto’ has been used in this R. 8 at 
the outset but the intention of this rule 
ig not to make it a penal rule so that for 
such small default of non-payment of 
even membership fees, such valuable 
quota rights which would accrue to the 
Association would be lost to the mem- 
bers. That is why ample provision has 
been made in this relevant rule to treat 
this obligation as only directory and not 
as a mandatory one. That is why in 
Cl. (e) a specific proviso is kept that the 
managing committee may on the applica- 
tion made by any person ceasing to be a 
member’ under that clause readmit such 
person on such condition as they thought 
fit and a safeguard of a written notice of 
one month is provided. Under R. 5 (a) 
as regards these ordinary members it is 
provided for judging eligibility of mem- 
bers that the committee shall be the sole 
judge as to the eligibility or otherwise 
of the applicant for membership of the As- 
sociation under that rule and they shall not 
be bound to assign any reason for their 
decision which shall be final and con- 
clusive. That is why this Explanation is 
annexed even to rule 8 when the question 
of cessation arises by providing that the 
decision of the committee as to whether!’ 
the member has ceased to be a member 
of the Association or not under R. 8 shall 
be final and conclusive. This foundation 
contract between the Association (and its) 
members has been so carefully worded so 
that the membership rights would not get 
automatically ceased but this provision has 
been kept as directory provision so that 
the provision would not work as a penalty 
on the members, That is why the As- 
sociation itself has interpreted the rule in 
the same directory manner as is ap- 
parent from the various steps taken by it 
when this quota was released. The cir- 
cular which was issued to all the mem- 
bers mentioned canalisation rules which 
would be strictly adhered to. Under R. 1 of 
the canalisation rules it ig mentioned that 


under the Canalisation Scheme, shippers 


1977 


will be able to export HPS groundnut 
kernals or in shell only if they are ordi- 
nary or associate members -of the Associa- 
ition. Rule 2 which is material provides 
as under :-— 


"2. Any two of the four office-bearers 
of the Association, viz. Chairman, Vice- 
Chairman, Hon. Secretary and Hon. Trea- 
surer are authorised to enrol members on 
receipt of application for membership 
along with full fees subject to subsequent 
ratification of the enrolment by the 
Managing Committee of the Association.” 
Rule 3 provides that only such applicants 
whose export turnover for oilseeds, and/ 
or vegetable oils amounts to Rs. 25 lakhs 
or more during any one of the last three 
calendar years, will be eligible to become 
ordinary members of Association. All 
other applicants will be enrolled as As- 
sociate Members. Therefore, this special 
rule was devised so that this quota bene- 
fit may not be lost by the members who 
had to become eligible by renewing their 
membership, To deal with’ this special 
contingency which has arisen, power was 
left to two of the four of its office-bearers 
of the Association to enroll members on 
receipt of the application along with the 
full fees subject to subsequent ratifica- 
tion by the managing committee. That is 
why the Association never insisted on 
this “ipso facto” cessation clause of R. 8 
for defaulting members. The letter dated 
August 13, 1976 to the company makes it 
clear that it was asked to remit the sub- 
scription amount of Rs. 1,000/- which was 
still due. By the next letter dated Octo- 
ber 26, 1976, the company was further 
informed by way of a reminder that its . 
application for export authorisation certi- 
ficate for HPS groundnuts for the current 
season might not be considered if the 
membership was not renewed by paving 
up dues and a specific intimation was 
given that no fees would be accepted 
after November 1, 1976, and the names of,_ 
such members would be placed before the 
managing committee of the Association, 
for necessary action and the decision of 
the managing committee would be final 
and would be binding as per the rules of 
the Association. This letter is so categori- 
cal that the Association never treated 
such default of the company as ipso facto 
termination of the membership under 
R. 8 (e) but the matter was after Novem- 
ber 1, 1976 to be put up before the 
managing committee for final decision as 
per the Explanation provided to this salu- 
tary R, 8 The Association clearly knew 
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that this was a clause only to give threat 
to the members for.prompt payment of 
the membership but they never intended 
to work it out as a penal clause and that 
is why the Association was so vigilant to 
allow members even to be enrolled at the 
last minute by paying up their dueg as 
per the canalisation rules, and even when 
a default was committed as intimated in 
its salutary letter of October 26, 1976, 
the membership was not to cease auto- 
matically till the final decision was taken 
by the managing committee, Even in the 
last letter of November 10, 1976, the As- 
sociation has finally intimated: that if any 
amount from the members was outstand- 
ing payable to the Association, such mem- 
bers would not be issued any quota till 
the dues were cleared by them. Of course 
the dues would cover membership dues, 
when membership was one of the eligibi- 
lity conditions in the canalisation rules of 
the Association. In the light of these two 
relevant letters of the Association, the 
learned single Judge was, therefore, per- 
fectly justified in holding that even the 
conduct of the Association was so eloquent 
to treat these rules as merely directory, 
and therefore when the liquidator had 
made full payment of the dues as per 
its letter with the bank draft of Rs. 1,000/- 
on November 18, 1976, no question could 
have arisen of deciding the case of the 
Company as a defaulter. That is why, ad- 
mittedly, the managing committee has 
not taken any other action as intimated 
in those letters. Even to the three letters 
of the official liquidator a reply was sent 
on November 27, 1976 which mentions 
cessation not on the ground of default of 
the membership fees but on the ground 
that the company had been wound up 
and as such it had ceased to be a mem- 
ber and may not be entitled to the quota 
rights and so the draft was returned. 
Therefore, on this first ground the learn 
ed single Judge was perfectly justified in 
coming to the’ conclusion that the As- 
sociation by its conduct had waived or, in 
any event, was precluded from taking up 
a plea that the membership had not con- 
tinued, especially as no further action was 
taken by the managing committee. 


6. Even as regards the second question 
of the effect of the order of winding up, 
the Explanation would have the same 
effect and as admittedly the managing 
committee has not taken any decision in 
this matter, the company’s membership 
remained unaffected. The reason of uel 
managing committee taking no action is 
obvious because the Association wanted| 
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to be fair and just to its: members. The 
winding up order was still under appeal 
and had not become final. There is 
elaborate scheme under the company law 
for exploring the live alternative to the 
winding up by sanctioning such recon- 
struction scheme under S. 391 so that the 
company can continue as a going concern. 
That, is why even when the winding up 
order is made 8. 466 provides for stay 
order. It is only when the company is 
dissolved finally under S. 481 and if no 
action is taken under S. 559 to declare 
dissolution void that the company would 
cease to exist. The whole attempt of our 
company law is to see that such going 
concern is not killed but is made a live 
concern and that is why wide powers are 
conferred on the Court with that end in 
mind. The learned single Judge has also 
pointed out how every beneficial contract 
with the company would never come to 
an end merely as a result of the winding 
up order because then the company as a 
shareholder of other company would have 
its membership terminated. By such 
literal interpretation the company’s as- 
sets would get destroyed. The business 
of the company is one of the most valu- 
able’ assets when the business carried 
such valuable quota rights. To interpret 
the wholesome provisions in this literal, 
penal manner would be to defeat the salu- 
tary provisions of the company law. The 
learned single Judge has elaborately exa- 
mined this issue even in the earlier deci- 
sion in Panchmahals Steel Ltd., 16 Guj 
LR 942: (1976 Tax LR 1666), and we are 
in agreement with him that by the fact 
of a simple winding up order which was 
still in appeal and when this scheme of 
reconstruction was pending consideration 
and there was every possibility of this 
temporarily stopped business being con- 
tinued there would be no question under 
the relevant R. 8 (c) of any ipso facto 
termination of membership of the com- 
pany, when the membership carried such 
valuable quota rights. Financial difficul- 
ties once in a while may create temporary 
stoppage but now after, help fowing from 
the Banks and the State, such financial 
difficulties may not offer insurmountable 
obstacles. That is why the learned single 
Judge was right in the view that this 
was not a caSe of a new business being 
started. It is the same business of the 
company which had made it eligible by 
reason of its past performance to get the 
quota rights from its own Association on 
the basis of its past performance. Even 
the Association had justly continued 
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membership by refusing to take any 
action through its managing committee. 
In that view of the matter when the busi- 
ness. only temporarily stopped due to 
financial difficulties and when there was 
every possibility of the company emerg- 
ing as a live concern, we cannot literally 
and in a penal manner interpret this 
provision as denuding the company of its 
valuable assets. Therefore, even the se- 
cond contention that on the score of the 
winding up order the company’s member- 
ship had ceased can never be upheld. 


7. That leads us to the most material 
question which has been seriously urged 
by Mr. Bhatt for this Association, The 
whole quota system has been introduced 
under the relevant Exports (Control) 
Order, 1968. Under Cl. 3 (1) save as 
otherwise provided in that Order, no per- 
son shall export any goods of the descrip- 
tion specified in Sch. I, except under and 
in accordance with a licence granted by 
the Central Government or by an officer 
specified in Sch. II. Clause 6 (1) provides 
that the licensing authority may refuse 
to grant a licence, if the licensing autho- 
rity decides to canalise the export through 
special or specialised agencies or channels. 
The Chief Controller and the Joint Con- 
troller are the licensing authorities. ‘The 
relevant guidelines which have been 
issued while constituting this canalising 
agency of the Association are to be found 
in the relevant Government notifications 
of November 9, 1976 and November 11, 
1976. Before that, advance intimation 
which was given by the Joint Secretary 
to this Association on November 4, 1976 
makes it abundantly clear that the Cabi- 
net decision had been taken to release 
50,000 tonnes quota of HPS groundnuts 
for export and for that purpose the Chief 
Controller and the Joint Controller were 
advised to issue necessary instructions by 
the Government. Para. 2 of this letter 


„of the Joint Secretary makes it also clear 


that the export quota was to be divided 
among the exporters of the Association 
on the principle of their past exports. 
Exporters of the Association were obvi- 
ously members of the Association, who 
had to export as per’ the relevant rules, 
which in Cl. 7 provided export being 
done by mentioning in the shipping bill 
only the Association as the Exporter, 
taking out all export documents in the 
name. of the member shipper. The clarifi- 


cation which was given was that the quota 
would not be allowed on the basis of first 
come first served. The assurance given 
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to the Government was to be of minimum 
realisation of $600 per tonne and on that 
basis the minimum price fixation was left 
to the Association to ensure that the 
average realisation would not be less 
than $ 600 per tonne for this quota of 
50,000 tonnes. This Cabinet decision 
makes it abundantly clear that the As- 
sociation was selected as a. special cana- 
lising agency by the Government because 
the Government had confidence in that 
responsible agent that it would serve 
national interest by attaining the target 
of the foreign exchange. If in the light 
of the Cabinet decision the relevant Gov- 
ernment notifications in these two rele- 
vant trade notices are read, there is no 
doubt left that the Government had con- 
stituted this sole canalising agency for 
export, which had to work on the basis 
of the guidelines prescribed by them. 
The Chief Controller and the Joint Con- 
troller were not acting on their own but 
under Government instructions as men- 
tioned by the Government Secretary in 
the letter of November 4, 1976, as per 
the decision taken by the Cabinet. That 
fs why these relevant notifications are 
the notifications issued by the Govern- 
ment of India as per instructions given 
to the Chief Controller and the Joint Con- 
troller's power to modify any direction 
given by the Chief Controller as assumed, 
with- great respect, by the learned single 
Judge. The Chief Controller had mere- 
ly mentioned in the earlier letter of 
November 9, 1976, that it had been de- 
Cided to lift the ban and allow exports of 
HPS groundnuts both in shell and kernels 
within a ‘limited ceiling. Exports would 
be canalised only through the Association. 
This is only appointing a canalising 
agency for the released quota to the As- 
sociation. The guidelines are in the next 
letter of Nov. 11, 1976 which the As- 
sociation earlier issued as per the instruc- 
tions given by the Cabinet decision and 
that is why this second order of the Chief 
Controller in terms states that in super- 
session of the ban imposed on the export 
of HPS groundnuts both in shell and 
kernels, it had been decided to allow ex- 
port of HPS groundnuts within a limited 
ceiling during the current licensing 
period, viz, April 1976 to March 1977. 
The export of HPS groundnuts as before 
would be canalised through the Associa- 
tion. The canalising agency shall be res- 
ponsible for monitoring the ceiling and 
would be distributing it to its members 
on the basis of past performance. The 


ceiling shall not be used on ‘first come 
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first served’ basis. Even Mr. Shah could 
not argue that this order did not lay 
down necessary guidelines of past per- 
formance. He, however, picked up one 
guideline of past performance as binding 
guideline so that except the established 
shippers others do not get quota, but 
ignored the other guideline which is in 
the same direction and which also is 
issued as per the Government decision as 
mentioned in para. 2 that the canalisa- 
tion agency had to distribute this quota 
only to its members on the basis of past 
performance. Therefore, canalisation had 
been done by export through the Associa- 
tion i.e. its members-shippers alone, as 
intimated even in the letter of the Joint 
Secretary and as clarified evén in the 
guidelines issued by these licensing au- 
thorities as per the Government orders. 
Therefore, there was no question of the 
Joint Chief. Controller modifying the 
directions of the Chief Controller, and . 
these guidelines which have been issued 
would be completely binding on the As- 
sociation and it would not be open to the 
Court to ignore or sever the guidelines. 
The Association has to distribute the re- 
leased quota to the members on the basis 
of past performance. The Association 
cannot look to the past performance 
forgetting the fact that the person is not 
a member. The criterion is that the 
members only will be entitled to the 
quota on the basis of past performance. It 
is only when the membership is ‘there 
that the Association can keep a proper 
disciplinary control as envisaged in the 
various canalisation scheme rules. Govern- 
ment of India was looking to this Associa- 
tion as an Exporter so that the nation 
realises the target of the foreign exchange 
by these export transactions through its 
members-shippers. And that is why, even 
minimum price fixation was left to the 
Association. Therefore, the Association 
was looked upon by the Government as a 
special canalising agency which was com- 
petent enough to realise the target in- 
tended for it and which was made res- 
ponsible for successfully implementing 
this special export scheme. The Govern- 
ment thereby never created any mono- 
poly, but only appointed such special 
canalising agency under the relevant 
R. 6 (1). In Glass Chantons Importers and 
Users Assen. v. Union of India, AIR 1961 
SC 1514 at p. 1516, their Lordships point- 
ed out that if a decision had been made 
that imports shall -be by particular 
agencies or channels, the granting of 


licence to any applicant outside the 
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agency or channel would frustrate the 
implementation of that decision. It is in 
the interest of general public that such 
canalising agencies are appointed. Even 
in the decision in Daya v. Joint Chief 
Controller of Imports and Exports, AIR 
1962 SC 1796, their Lordships had point- 
ed out that if the quantum of the export 
in a commodity could be restricted, the 
control that would effectuate this must 
necessarily extend to the persons engaged 
in or desirous of engaging in the export 
of that commodity and that would a 
fortiori be so, if the restriction took the 
form of a prohibition of exports in a 
commodity altogether. As a logical step 
such restrictions might take the form of 
classifying the persons who might parti- 
cipate in the trade and the conditions 
subject to which any particular class 
might be permitted to do so. It would 
be a matter of policy for the Government 
to determine, having regard to the nature 
of the commodity and the circumstances 
attending the export trade in it to lay 
down the basis for the classification be- 
tween the groups and fix their relative 
priorities. When the relevant clause per- 
mitted ‘canalising’ or ‘channelising’ of ex- 
ports through selected agencies, it did no 
more than making provision for the 
classification into groups ete. which was 
but one of the modes which the control 
under S. 3 of the Act might assume. When 
the Association was selected as canalising 
agency, the form of control was obvious 
that the classification which was adopted 
by the Government was that the exports 
shall be through the Association by the 
members only i.e. by the exporters of 
the Association, because it is only in that 
agency that the Central Government had 
confidence and not in an individual ship- 
per or exporter. Therefore, the settled 
concept of this canalising agency runs 
counter to the assumption made by the 
learned single Judge that-the Association 
was bound to give quota to non-members. 
It was only because of this fact that the 
Association had kept its membership con- 
ditions so relaxable and worked them in 
the same liberal spirit so that the mem- 
bers’ rights of quota would not get pre- 
judiced because their dues were not paid 
in time or because of any of the con- 
tingencies mentioned in R. 8. That is why 
the Association left it to the managing 
committee ultimately and finally to de- 
cide the question whether any member 
had ceased Association membership, and 
the -Association had taken a further 
step of canalisation scheme under R. 2 for 


we 
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enrolling such members at the last 
minute so that whoever paid even 


till the last’ opportunity the dues could 
obtain the quota. This Court, there- 
fore, in the teeth of the relevant guide~ 
lines could have held that the Associa- 
tion could give quota even to a non-mem-~ 
ber, especially when that was never the 
case pleaded or made out on the record 
of the case, Therefore, that alternative 
stand which was so vehemently relied 
upon by Mr. Shah could never be relied 
upon to support the order of the learned 
single Judge. The learned single Judge 
has, however, been very careful to annex 
just conditions to meet all the objections 
and difficulties which were envisaged by 
the Association and even Mr. Bhatt right- 
ly stated that he is satisfied with those 
conditions and he does not challenge these 
conditions and he wants them to be main- 
tained in the order. As now time limits 
prescribed im the order have expired, it 
would be proper to extend time limit up to 
January 24, 1977, for complying with the 
various conditions envisaged by the 
learned single Judge, . 


8. We are happy to note that Mr. Bhatt 
has on the authority of the Association 
made a statement to be recorded by us 
in the order, The Association has taken 
up a very fair attitude by stating that in 
view of the findings of this Court that 
the company had continued as a member, 
the Association now agrees to release the 
aforesaid quota as per the conditions men~ 
tioned by the learned single Judge. Ac- 
cordingly this appeal fails except for the 
aforesaid clarification and is accordingly 
dismissed with no order as to costs. 

Appeal dismissed, 
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ef the court-fee actually paid and not half 
of the court-fee reqitired to be paid is re- 
fundable, 


Looking to the provisions of R. 292 of 
the Rules in the light of the provisions 
of S. 6 and S. 43 of the Court-fees Act, 
it is clear that according to S. 43 of the 
Court-fees Act, half the amount of the 
court-fees actually paid by the claimants 
in the proceedings under S. 110-A of the 
Motor Vehicles Act, 1939 should be re- 
funded to them in the circumstances men~ 
tioned in that section. - Section 43 of the 
Bombay Court-fees Act cannot be inter- 


preted to mean that only half the amount , 


of the court-fees which the claimants 
were liable to pay should be refunded to 


them. (Paras 4 and 5) 
Cases Referred: Chronological Paras 
AIR 1972 Guj 286:13 Guj LR 744 3 


R. M. Christie, Asst. Govt. Pleader, for 
Petitioner. 


C. V. RANE, J.:— This application in 
revision is directed against the order pass- 
ed by the learned Motor Accident Claims 
Tribunal, Surendranagar, hereinafter re- 


ferred to as the ‘Tribunal’, on an applica- 


tion for refund of court-fees made in 
M. A. C. T. Case No, 18 of 1971 on 15th 
Sept., 1973. 


2. The petitioners-In the above case 
had made an application for claiming 
compensation to the extent of Rs, 30,000/- 
under S. 110-A of the Motor Vehicles Act, 
1939. -In accordance with the provisions 
of R. 292 of the Bombay Motor Vehicles 
Rules, 1959, hereinafter referred to as the 
Rules, an amount of Rs. 950/- was paid 
as court-fees. The matter was, however, 
compromised for Rs. 7,000/~. The 
claimants, therefore, made an application 
for refund of Rs. 695/- out of the amount 
of Rs. 950/- paid by them towards the 
court~fees. The learned Tribunal held 
that only the amount of Rs. 475/- which 
was half the amount of the court-fees 
paid by the claimants should be refund- 
ed to them. Being aggrieved by the 
above order, the State has come in revi- 
sion to this court. When the matter 
came up for hearing before A. D. Desai, J. 
he took the view that: the matter involved 
questions of general importance and hence, 
he referred the matter to a larger bench. 
This is how the matter has come up for 
hearing before us. 

3. The provisions as to payment of 
court-fees in respect of applications under 
S. 110-A of the Motor Vehicles Act, 1939 
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are contained in R. 292 of the Rules whieh 
reads as under :— 

"(1) An application for compensation 
under R. 291, where a claim is for an 
amount up to Rs. 9,999/- shall be accom- 
panied by an amount of ten rupees court- 
fees stamps: : 

‘Provided that if the person making the 
application succeeds, he shall be liable to 
pay by way of fee an amount equal to 
the full ad valorem fee leviable on the 
amount at which the claim is awarded 
by the Tribunal according to the scale 
prescribed under Art. 1 of Sch. I to the 
Bombay Court-fees Act, 1959, less the 
amount of the fee already paid by him. 

(2) An application for compensation 
under R. 291 in respect of a claim of an 
amount of Rs. 10,000/- and above shall be 
accompanied by an amount in court-fee 
stamps equal to one-half of the ad valo- 
rem fee leviable on the amount at which 
the claim is valued in the application ac- 
cording to the scale prescribed under 
Art. T of Sch. 1 to the Bombay Court-fees 
Act, 1959: 

Provided that if the person making an 

application succeeds, he shall be liable to 
make good the deficit if any, between the 
full ad valorem fee payable on the 
amount at which the claim is awarded by 
the Tribunal according to the scale pre- 
scribed under Art. 1 of Sch. 1 to the Bom- 
bay Court-fees Act, 1959, and the fee 
already paid by them.” 
As the matter was compromised, the 
claimants claimed refund of half the 
amount of the “court-fees paid by them 
on the basis of the provisions of S. 43 (1) 
of the Bombay Court-fees Act, 1959 
which provides— 

*(1) When any suit in a court is settled 
by agreement of parties before any evi- 
dence is recorded, or any appeal or cross- 
objection is settled by agreement of par- 
ties before it is called on for effective 
hearing by the court, half the amount of 
the fee paid by the plaintiff, appellant, or 
respondent on the plaint, appeal or cross- 
objection, as the case may be, shall be 
repaid to him by the court; 

Provided that no such fee shall be re- 
paid if the amount of fee, paid does not 
exceed five rupees or the claim for re- 
payment is not made within one year 


from the date on which the suit, appeal 


or cross-objection was settled by agree- 
ment”. 

Relying on the decision of Divan, J. as 
he then was, in the case of Mohan Ganda 
v, G. K. Shivubha, 13 Guj LR 744: (AIR 
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1972 Guj 286), the learned Tribunal has 
held that, S. 43 of the Bombay Court-fees 


Act was applicable even to the applica- ‘ 


tion for compensation under the Motor 
Vehicles Act. The finding of the learned 
Tribunal on the above point is not chal- 
lenged before us. We will, therefore, 
proceed on the basis that, the claimants 
are entitled to claim refund of half the 
amount of the court-fees as provided in 
S. 43 of the Bombay Court-fees Act. It 
is argued by the learned Assistant Gov- 
ernment Pleader that according to sub- 
r. (2) of R. 292 of the Rules read with the 
proviso to that sub-rule, the claimants 
would have been required to pay only 
Rs. 510/- as court-fees in view of the fact 
that the claim was awarded only to the 
extent of Rs. 7,000/-. According to the 
relevant provisions of the Court-fees Act, 
the party concerned will have to pay 
court-fees of the value of Rs. 510/- for a 
claim of Rs. 7,000/~ awarded by the Tri- 
bunal, It is submitted by the learned As- 
sistant ‘Government Pleader that, on the 
basis of S. 43 of the Bombay Court-fees 
Act, they can claim the refund of half 
the above amount which comes to Rupees 
255/~. The learned Tribunal has, how- 
ever, taken the view that the claimants 
are entitled to claim refund of half the 
amount of the court-feeg actually paid by 
them. Now, according to S. 43 (1) of the 
Bombay Court-fees Act, when a suit is 
settled by agreement of parties before 
any evidence is recorded, half the amount 
of the fee paid by the plaintiff shall be 
repaid to him by the court. It is not dis- 
puted that for the purpose of S. 43 (1) of 
the Court-fees Act, the claimants are. to 
be treated as plaintiffs. Now, according 
to R. 292 (2) of the Rules, “an application 
for compensation under R. 291 in respect 
of a claim of an amount of Rs. 10,000/- 
and above shall be accompanied by an 
amount in court-fees stamps equal to one- 
halt of the ad valorem fee leviable on the 
amount at which the claim is valued in 
the application according to the scale 
prescribed under Art. 1 of Sch. I to the 
Bombay Court-fees Act, 1959”, But for 
the above concession given to an appli- 
cant under the Rules, he would have been 
required to pay full court-fees as pre- 
scribed by the' Bombay Court-fees Act. 
While deciding the question as to whether 
only half the amount of the court-fees 
actually paid by the claimant or only 
half the amount of the court-feeg which 
he (was) required to pay on the basis of the 
amount at which the claim is awarded by 
the Tribunal should be refunded to him 
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it is necessary to take into consideration 
as to what would be the position in suits. 


4. It is not disputed that in a suit 
for recovery of the amount of Rs. 30,000/- 
the plaintiff would have been required to 
pay a court-fee of the value of Rs. 1,900/-. 
If that suit is settled by agreement of 
parties before any evidence is recorded 
the plaintiff would be entitled to claim 
the refund of half the amount of the 
court-fees actually paid by him irres- 
pective of the amount for which the suit 
was settled. This would mean that the 
amount of Rs. 950/- will have to be re- 
paid to the plaintiff as contemplated by 
S. 43 (1) of the Bombay Court-fees Act. 
There is no reason as to why on the basis 
of the above reasoning, half the amount 
of the court-fees actually paid by the 
claimants in the instant case should not be 
refunded to them. Merely because, ac- 
cording to the proviso to sub-r. (2) of 
R. 292 of the Rules, Rs. 510/- were pay- 
able as court-fees on the basis of the 
amount of the award, S. 43 of the Bom- 
bay Court~fees Act cannot be interpreted 
to mean that only half the amount of the 
court-fees which the claimants were 
liable to pay should be refunded to them. 
It is true that according to the proviso to 
sub-r. (2) of R. 292 of the Rules, an 
amount of Rs. 510/- can be levied as court- 
fees. But, as observed above, the 
claimants have actually paid Rs. 950/- as 
court-fees on the basis of the specific pro- 
vision to that effect made in sub-r. (2) of 
R. 292 of the Rules. The circumstance 
that according to sub-r. (2) of R. 292 of 
the Rules, the claimants have to pay 
court-fee stamp equal to one-half of the 
ad valorem fee leviable on the amount at 
which the claim is valued in the applica- 
tion would not come in the way of their 
claiming the refund of half the amount 
of court-fees actually paid by them, on 
the basis of S. 43 of the Bombay Court- 
fees Act for the simple reason that, ac- 
cording to S. 43, half the amount of the 
fee actually paid by the party concerned 
is to be refunded to him, In this con- 
nection, it may be pointed out that, ac- 
cording to S. 6 of the Bombay Court-fees 
Act, in suits of certain categories, court- 
fees varying from 1/12th to 1/2 of ad 
valorem fees are prescribed and in spite 
of that position, the plaintiff would be 
entitled to claim the refund of 1/2 of 
court-fees actually paid by him in the 
circumstances mentioned in S. 43 of the 
Bombay Court-fees Act. Merely because, 
according to sub-r. (2) of R. 292 of the 
Rules, the claimants have te pay initially 
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1/2 of ad-valorem fee, it cannot be said 
that, their case for refund of court-fees 
under S. 43 of the Court-fees Act should 
be construed in a manner different from 
the one in which, the cases of the plain- 
tiffs who are required to’ pay court-fees 
varying from 1/12th to_1/2 of ad valorem 
court-fees in certain types of suits men- 
tioned in S. 6 of the Court-fees Act are 
construed, 

5. The question can also be judged 
from a different angle. If-as a result of 
the compromise between the parties, an 
award in the amount of Rs. 13,000/- was 
passed, the claimants would have been 
‘required to pay Rs. 10/- more. towards the 
court-fees as would be evident from the 
fact that ad valorem fee on the amount 
of Rs. 13,000/- comes to Rs. 960/- accord- 
ing to Sch. I of the Court-fees Act and in 
that case, it is not disputed that, the 
amount of Rs. 480/- could have been re- 
funded to the claimants in view of 5. 43 
of the Bombay Court-fees Act. We fail 
to understand as to why the position 
should be different in the present case 
merely because, the amount of the award 
is Rs. 7,000/- and ad valorem fee for 
which amount comes to Rs. 510/-. Look- 
ing to the provisions of R. 292 of the 
Rules in the light of the provisions of 
Ss. 6 and 43 of the Court-fees Act, we are 
of the view that according to S. 48 of the 
Court-fees Act, half the amount of the 
court-fees actually paid by the claimants 
in the proceedings under S. 110-A of the 
Motor Vehicles Act, 1989 should be re- 
funded to them in the circumstances 
mentioned in that section. This shows 
that the order passed by the learned Tri- 
bunal is quite according to law. 

6. In the result, the revision applica- 
tion is dismissed. Rule discharged with 
no order as to costs. 

Revision dismissed. 
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(A) T. P. Act (1882), S. 111, Cl. (g) — 
Disclaimer —. What amounts to. 


If a tenant challenges the title of the heir 


.of his landlord after the latter’s expiry 


on the ground that be is not the heir of the 
landlord who inducted him into posses- 
sion, it does not amount to disclaimer or 
denial of title because if a tenant believes 
that one who calls upon him to vacate 
the premises or to pay rent is not the 
heir of the person from whom he obtain- 
ed the premises on rent, he is certainly 
entitled, without incurring any legal con- 
sequences in that behalf, to call upon such 
a person to prove his title on devolution. 
(Para 7) 
(B) Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), 
Ss. 12 (1) and 13 — Tenant, whether for- 
feits protection of S. 12 (1) by denying 
title of his landlord — Expression “other 
conditions of tenancy”, meaning of 
Whether landlord has to file suit on 
title, (1974) 15 Guj LR 675, Overruled. 


Reading Ss. 12 and 13 together it is 
clear that as long as a tenant pays or is 
ready and willing to pay the standard 
rent and permitted increases and ob-. 
serves and performs “the other conditions 
of the tenancy” which are consistent with 


‘the provisions of the Bombay Rent Act, 


he cannot be evicted from the suit pre- 
mises irrespective of what the T. P. Act 
provides. Acceptance of this relationship 
of landlord and tenant is most implicit 
betweeen the parties even though the 
rent-note or lease may not be providing 
that in case a tenant disclaims or denies 
his ljandlord’s title, he shall be liable to 
be evicted. Such a condition, written or 
unwritten, can never be inconsistent with 
any of the provisions of Rent Act because 
it is his acceptance of this relationship 
which brings the provisions of the Rent 
Act into picture and qualifies him for 
protection under that Act to the exclusion 
of the provisions of S. 111 of the T. P. Act 
under which he would be liable to be 
evicted on account of such a reason. This 
condition, whether express or implied, is 
protected by S. 116 of the Evidence Act 
which estops a lessee from denying his 
lessor’s title. Therefore, it is not a mere 
contractual term or condition. of tenancy 
but it is a condition which is protected 
by the statute. Therefore, the acceptance 
of this relationship is quite consistent 
with the provisions of the Bombay Rent 
Act and it is accepted by every tenant in 
order to qualify himself for the protec- 
tion of the Bombay Rent Act. As soon 
es a tenant denies the title of his land- 
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lord who demised the premises to him 
and with whom the has a privity of con- 
tract and sets it up in himself or in 


someone else it must be unhesitatingly . 


_ Said that he has not observed and per- 
formed the most basic and fundamental 
Condition of the tenancy, 


Any protection that he can claim under 
the Bombay Rent Act flows from the 
basic fact that he accepts the relation- 
ship of landlord and tenant between the 
parties. The moment he disputes that re- 
lationship, he must be held to have com- 
mitted breach of the most essential con- 
dition of tenancy which qualifies him for 
protection under sub-s, (1) of S. 12. 

(Para 13) 

The expression “the other conditions 
of the tenancy” used in sub-s. (1) of S. 12 
means the conditions of tenancy other 
than one relating to payment of rent 
which has been expressly specified in 
sub-s, (1) of S. 12. When such a condi- 
tion is pressed into service by a landlord 
to evict his tenant from the premises in 
his possession, it can be given effect to 
and decree for possession can be passed 
against him if it is consistent with the 
provisions of the Bombay Rent Act. 

i (Para 9) 

It is not necessary that every lease 
must be in writing and/or registered. 
Therefore, to construe “other conditions” 
used in sub-s, (1) of S. 12 as those which 
have been expressly incorporated in a 
lease or rent-note is to unduly narrow 
down the connotation of that expression 
and to take such a view would hit at- the 
very substratum of the relationship of a 
landlord and a tenant between the parties 
on account of which the, tenant qualifies 
himself for protection, ` (Para 10) 

Irrespective of what the defendant 
tenant states or does, if a landlord is able 
to prove that he is the landlord and that 
there exists between the parties the re- 


lationship of a landlord and a tenant, he . 


is entitled to maintain a suit under the 
provisions of the Rent Act to recover 
Possession of the premises from his 


tenant. (1974) 15 Guji LR 675, Overruled. 
(Para 12) 
Cases Referred: Chronological Paras 


(1974) 15 Guj LR 675 13 

Suresh M. Shah, for Petitioner; ,C. K. 
Takwani for Opponents. 

S. H. SHETH, J.:— The plaintiffs filed 
the present suit against the defendant 
for recovery of possession of the suit 
premises on the ground that the plain- 
tiffs required them reasonably and bona 
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fide for their personal occupation and 
that the defendant had denied the plain- 
tiffs’ title. The suit premises are situate 
at Porbandar. 

2. The defendant denied the plaintiffs’ 
claim, 

3. The learned Trial Judge negatived 
the plaintiffs’ allegation as to their re- 
asonable and bona fide requirement of the 
suit premises but held that since the de- 
fendant had denied the plaintiffs’ title, 
she had forfeited the lease, In that view 
of the matter the learned Trial Judge 
passed in favour of the plaintiffs decree 
for possession. 

4, The defendant appealed against that 
decree to the District Court. The learn- 
ed Appellate Judge confirmed both the 
findings and dismissed the appeal. 

5. -It is that appellate decree which is 
challenged by the defendant in this Civil 
Revision Application. 

6. Mr. Shah who appears for the de- 
fendant has raised before us the follow- 
ing two contentions:— 

(1) In the facts and circumstances of 
the case the defendant had not denied. the 
plaintiff's title. 

(2) Even if the ‘defendant had done so, 
no decree for possession can be passed 
against her because denial or disclaimer 
of the plaintiffs’ title is not a ground of 
eviction under the Bombay Rent Act. 

7. So far as the first contention is con- 
cerned, is is necessary to have a look at 
three documents to which our attention 
has been invited. On 3rd August 1971 the 
plaintiffs sent to the defendant a register- 
ed notice in which they inter alia stated 


as follows:— 


“In Bhatia Bazar of Porbandar city 
house bearing Ward No. 2-2-4 belonging 
to their late ancestor Jivan Jetha has 
been situate and we are his heirs at law. 
Out of the said house one room on the 
ground floor, two rooms on the first floor 
and one room on the second floor have 
been let out to you at a monthly rent of 
Rs. 6-25 and that you are the monthly 
tenant in respect of the said premises.” 
In reply to this notice the defendant sent 
to the plaintiffs reply dated 17th August 
1971 in which the defendant made two 
statements. The first statement which 
she made was that she had been in ad- 
verse possession of the suit premises. 
The second statement which she made was 
that the plaintiffs were not the only heirs 
of Jivan Jetha. Mr. Shah has contended 
before us that these two statements made 
by the defendant do not amount to dis- 
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claimer or denial of the plaintiffs’ title by 
the defendant. If a tenant challenges 
the title of the heir of his landlord after 


the latter’s expiry on the ground that he. 


is not the heir of the landlord who in- 
ducted him into possession, it does not 
amount, in our opinion, to disclaimer or 
denial of title because if a tenant believes 
that one who calls upon him to vacate the 
premises or to pay rent is not the - heir 
of the person from whom he obtained the 
premises on rent, he is certainly entitled, 
without incurring any legal consequences 
in that behalf, to call upon such a person 
to prove his title on devolution. How- 
ever, in the instant case, that is not the 
situation, The rent-note, Ex. 16, shows 
that the defendant executed it on 12th 
J anuary 1969 not in favour of Jivan Jetha 
whose heirs the plaintiffs claim to be but 
in favour of the plaintiffs themselves who 
have been merely described therein as the 
heirs of Jivan Jetha. In whatever manner 
the plaintiffs might have described them- 
selves in the rent-note the fact remains 
that the plaintiffs themselves had induct- 
ed the defendant in the suit premises and 
had established the contractual relation- 
` ship of lessor and lessee between the 
parties. Therefore, when the defendant 
stated in her reply, Ex. 21, that the plain- 
tiffs were not the only heirs of Jivan 
Jetha and that she had been in adverse 
possession of the suit premises, she in 
terms and expressly not only disclaimed 
or denied the title of the plaintiffs who 





had inducted her into the suit pre- 
mises but set up the title in herself. In 
our opinion, therefore, the contention 


which Mr. Shah has raised that in the 
facts and circumstances of the case there 
was no denial by the defendant of the 
plaintiffs’ title is incorrect. The defen- 
dant had in terms expressly denied the 
plaintiffs’ title. 

8 It may-be noted that on 13th 
October 1971 the plaintiffs through their 
advocate sent another notice to the de- 
fendant in which they stated that the de- 
fendant had rendered herself liable to be 
evicted from the suit premises because she 
had claimed adverse possession and set-up 
the title to the suit premises in: herself. 
The first contention which Mr. Shah has 
raised is, therefore, without any sub= 
stance and is rejected. 

9. That takes us to the second con- 
tention which Mr. Shah has raised. The 
question which we are called upon to 
answer is whether the defendant can be 
evicted from the suit premises under the 
scheme of the Bombay Rent Act on the 
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ground that she haddisclaimed or denied 
the plaintiffs’ title. Now, so far as the 
Transfer of Property Act is concerned, 
Cl. (g) of S. 111 inter alia clearly provides 
that a lease of immovable property de- 
termines jn case the lessee renounces his 
character as such by setting up a title 
in a third person or by claiming title in 
himself, However, no resort can be had 
to that clause proprio vigore because the 
Rent Act which protects the tenants su- 
per-imposes itself upon the provisions of 
the Transfer of Property Act and unless 
the plaintiffs’ case for eviction of the de- 
fendant falls within the four walls of the 
Bombay Rent Act, she cannot be evicted. 
Sub-s. (1) of S. 12 of the Bombay Rent 
Act provides as follows:— 

“A landlord shall not be entitled to 
the recovery of possession of any pre- 
mises so long as the tenant pays, or is 
ready and willing to pay, the amount of 
the standard rent and permitted in- 
creases, if any, and observes and performs 
the other conditions of the tenancy, im so 
far as they are consistent with the pro- 
visions of this Act.” 


Sub-s. (1) of S. 13 opens. with the: follow- 
ing words :—~ 


“Notwithstanding anything anene 
in this Act but subject to the provisions 
of 5. 15, a landlord shall be entitled to 
recover possession of any premises if the 
Court is satisfied...... 

Now, so far as S. 13 is concerned, dis- 
claimer or denial of the plaintiffs’ title 
by the defendant is no ground for evicting 
the defendant from the suit premises. 
Reading Ss. [2 and 18 together it is clear 
that the eviction of a tenant from the 
premises occupied by him is barred by 
sub-s. (1) of S. 12 ag long as the tenant is 
ready and; willing to pay the amount of 
the standard rent and permitted. increases 
or pays them and performs “the other 
conditions of the tenancy” in so far as 
they are consistent with the provisions of 
the Bombay Rent Act. It is clear, there- 
fore, that as long as a tenant pays or is 
ready and willing to pay the standard 
rent and permitted increases and observes 
and performs “the other conditions of the 
- tenancy” which are consistent with the 
provisions of the Bombay Rent Act, he 
cannot be evicted from the suit premises 
irrespective of what the Transfer of Pro- 
perty Act provides. S. 13'a part of 
which we have reproduced above carves 
out an exception to sub-s, (1) of S. 12 
inasmuch as it opens with the words 
“Notwithstanding anything contained in 
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this Act but subject to the provisions of 
S. 15”. Therefore, in the instant case, 
if the provisions of S. 12 are violated, the 
defendant can be evicted from the pre- 
mises in his possession. However, even 
though he may be satisfying the pro- 
visions of S. 12 and is entitled to claim 
protection thereunder, he can be evicted 


if he is guilty of any of the things specifi- . 


ed in Cis. (A) to (L) of sub-s. (1) of S. 13. 
The question which Mr. Takwani has 
argued before us is that the defendant is 
not entitled to the protection of sub-s. (1) 
of S. 12 because by denying the plaintiffs’ 
title to the suit premises and setting -it 
up in herself she has not observed and 
performed “the other conditions of the 
tenancy.” He has argued that acceptance 
of the relationship of landlord and tenant 
between the parties is the first and fun- 
damental condition of tenancy between 
the parties irrespective of whether it has 
been expressly incorporated in the rent- 
note or not. We are impressed by the 
argument which he has raised before us, 
Tt ig that very relationship between the 
parties which qualifies a tenant for pro- 
tection under the Rent Act. Any rights 
which a tenant may claim flow from his 
basic acceptance of the relationship of 
landlord and tenant between the parties. 
` [Acceptance of this relationship is most 
implicit between a landlord and a tenant 
even though the rent-note or lease 
may not be providing that in case 
a tenant disclaims or denies his land- 
lord’s title, he shall be liable to be evict- 
ed. Such a condition, written or un- 
written, can never be inconsistent with 
any of the provisions of this Act because 
it is his acceptance of this relationship 
which brings the provisions of the Rent 
Act into picture and, as stated above, 
qualifies him for protection under that 
Act to the exclusion of the provisions of 
S. 111 of the Transfer of Property Act 
under which he would be liable to be 
evicted on account of such a reason, This 
condition, whether express or implied, is 
protected by S. 116 of the Evidence Act 
which estops a lessee from denying his 
lessor’s.title, Therefore, it is not a mere 
contractual term or condition of tenancy 
but it ig a condition which is protected 
by the statute. We are, therefore, of the 
opinion that the acceptance of this re- 
lationship is quite consistent with the pro- 
visions of the Bombay Rent Act and it is 
accepted by every tenant in order to 
qualify himself for the protection of the 
Bombay Rent Act. As soon as a tenant 


denies the title. of -his landlord who demis- 
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ed the premises to him and with whom 
he has a privity of contract and sets it 
up in himself or in someone else it must 
be unhesitatingly said that he has not 
observed and performed the most basic 
and fundamental condition of the tenancy. 
In our opinion, the expression “the other 
conditions of the tenancy” used in 
sub-s, (1) of S. 12 means the conditions 
of tenancy other than one relating to pay- 
ment of rent which has been expressly 
specified in sub-s. (1) of S. 12. When 
such a condition is pressed into service 
by a landlord to evict his tenant from the 
premises in his possession, it can be given 
effect to and decree for possession can be 
passed against him if it is consistent with 
the provisions of the Bombay Rent Act. 
10. Mr. Shah has argued that the ex- 
pression “other conditions” used in 
sub-s. (1) of S. 12 means express con- 
ditions incorporated in a lease or rent- 
note and not any other conditions. That, 
in our opinion, is an incorrect argument 
because it is not necessary that every 
lease must be in writing and/or register- 
ed. Therefore, to construe “other con- 
ditions” used in sub-s. (1) of S. 12 as 
those which have been expressly incor- 
porated in a lease or rent-note is to un- 
duly narrow down the connotation of that 
expression and to take such a view would 
hit at the very substratum of the re- 
lationship of a landlord -and a tenant be- 
tween the parties on account of which the 
tenant qualifies himself for protection. 
11. EJ t * *& * + 
12. The last argument which Mr. 
Shah has raised is that once the tenant 
denies his landlord’s title, the only re- 
medy which the landlord has is to file a 
suit on title and that he cannot have any 
resort to the Rent Act. That argument, 
in our opinion is thoroughly misconceiv- 
ed. Irrespective of what the defendant 
states or does, if a landlord is able to 
prove that he is the landlord and that 
there exists between the parties the re-| 
lationship of a landlord and a tenant, he 
is entitled to maintain a suit under the 
provisions of the Rent Act to recover 
possession of the premises from his tenant. 


13. Lastly, Mr. Shah has pressed into 
service the decision of Mr. Justice Dave 
in Nanavati Jayantilal v. Shah Ashabhai, 
(1974) 15 Guj LR 675. A similar ques- 
tion arose in that case. The tenant had 
denied his landlord’s title and the land- 
lord sought to recover possession of the 
suit premises on that ground. Dealing 


. with S. 12 of the Bombay ‘Rent Act this 
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is what the learned Judge has observed 
in his judgment :— 


“Assuming that the rent. note marked 


. 8/6 is taken into consideration as duly 


proved, that rent note does not contain 
any condition which would ‘entitle the 
plaintiff to obtain possession from the de- 
fendant on the ground of disclaimer of 
title, Normally, the words ‘other condi- 
tions of the tenancy’ would include terms 
and conditions arising under the contract 
between the parties. In the instant case 
the defendant was a statutory tenant as 
stated by the plaintiff himself. No doubt, 
even after the expiry of the period of 
lease, if the defendent continues to stay 
in the premises, he may become a tenant 
by holding over as provided in S, 116 of 
the Transfer of Property Act or he may 
become a statutory tenant by virtue of 
existence of the Rent Control Act. In 
both the cases, if originally he had en- 
tered into the premises as a tenant under 
some terms and conditions of tenancy, 


whether reduced to writing or orally, . 


they would be binding on him even 
while he continued to reside in the suit 
premises as a statutory tenant. It is not 
the case of the plaintiff that there was 
any such condition in the rent note itself 
or orally agreed between the parties that 
if the defendant denied the title of the 
landlord, it would be open to the land- 
lord to terminate his tenancy and obtain 
a decree against him. No doubt, under 
the provisions of the T. P. -Act, the 
landlord shall be entitled to terminate 
the tenancy if the tenant disclaimed his 
title in the suit premises. S. 111 of the 
Transfer of Property Act enumerates 
several modes for terminating the ten- 
ancy. But all the modes mentioned in 
5. 111 of the. Transfer of Property Act 
do not entitle the landlord to obtain a 
decree under the Rent Control Act, and 
the provisions of the T. P. Act could not 
be imported into the Rent Control Act 
unless by implication or specifie pro- 
vision of the Act itself, such import could 
be inferred. S. 108 of the T. P. Act 
enumerates rights and liabilities of the 
lessor ‘and lessee. This section does not 
include any clause entitling the lessor 
to claim possession on the ground of lessee 
disclaiming his title.” 
Thereafter, the learned -Judge has re- 
produced Cl. (g) of S. 111 of the T. P. 
Act and further observed aş follows :— 
“It will be seen that under sub-cl, (g), 
the landlord would be entitled to ter- 
minate the tenancy if the lessee committ- 
ed.a breach of express condition or he 
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‘renounced his character by setting up a 
title in a third person or by claiming 
title in himself or the’ lessee is adjudicat- 
ed an insolvent. Now, so far as third 
clause is concerned,. even if the lessee is 
adjudicated an insolvent and the lease 
provides that the lessor may re-enter the 
premises on the happening of such event, 
that would not entitle the lessor to come 
before the Court under the Rent Control 
Act claiming possession. In order to 
claim possession under the Act, the case 
of the landlord should fall either under 
S. 12 (1) or S. 13 (1) of the Act. If there 
is a breach of conditions of tenancy, the 
tenant no doubt would lose the protec- 
tion of the Act as stated in S. 12 (1). In 
that case, it would be open to the 
landlord to determine the tenancy by 
giving a notice and then obtain a decree 
for eviction against him. But all those 
grounds, which would entitle a lessor to 
re-enter as provided in the Transfer of 
Property Act would not be sufficient 
ground per se to obtain a decree for evic- 
tion under the Act. 


Mr. Majmudar was conscious of the 
limitations of. S. 12 (1) of the Act, That 
is why he wanted to interpret the words 
‘performs other conditions of the tenancy’ 
by saying that other conditions need not 
be express but they may be implied also. 
He submitted that if under the general 
law viz., the Transfer of Property Act, 
the lessor was entitled to re-enter if the 
tenent renounces his title, it could be said 
that it was an implied condition of the 
tenancy. He urged that unless the tenant 
accepted the lessor as the owner of the 
property, there could not be any re- 
lationship of a landlord and tenant be- 
tween them. Therefore the condition of 
acceptance by the tenant of his lessor as 
the owner of the property is a pre-re- 
quisite condition of tenancy by implica- 
tion. If he commits a breach of such 
material condition, the tenant would lose 
the protection under the Act and it would 
be open to the lessor to file a suit for 
eviction, I am unable to agree with the 
submissions made by Mr. Majmudar for 
the simple reason that if the tenant re- 
nounces the title of his landlord, there 
would not remain any relationship of the 
landlord and tenant between them and 
in that case, the Court under the Rent 
Control Act would have no jurisdiction 
to deal with the matter. In such an 
eventuality, the landlord would be re- 
quired to go to an ordinary civil court 
to file the suit against the tenant on the 
strength of his title. He cannot ask the 
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court under the Rent Control Act to give 
a relief for possession on the ground of 
disclaimer of title The very fact that 
as long as the tenant performed other, 
conditions of tenancy, he would be en- 
titled to protection of the Act goes to 
indicate that there must exist a tenancy 
between the parties before the Court 
under the Rent Control Act could have 
jurisdiction over them. The moment a 
tenant disclaims the title of the landlord 
and sets up a title in a third person or 
himself, there would not be a relationship 
of landlord and tenant between them and 
in my opinion, the court under the Rent 
Control Act in that case would have no 
jurisdiction to decide such a case.” 

The reasoning which has weighed with 
the learned Judge is, with great respect, 
fallacious. The basic reason which has 
prevailed with him is that unless there is 
an express condition in the rent note that 
a landlord would be entitled to recover 
possession of the suit premises from his 
tenant if the latter denied or disclaimed 
his title, then alone the case would fall 
under sub-s. (1) of S. 12 of the Bombay 
Rent Act. That, in our opinion, is not a 
correct approach firstly because it is the 
existence of this very relationship be- 
tween the parties which qualifies a tenant 
for protection under the Bombay Rent 
Act and secondly because in every case 
between landlord and tenant there is 
always an acceptance of the basic fact 
that one is a landlord and the other is a 
- tenant irrespective of whether, where 
there is a written rent-note, such an ex- 
` press condition has been incorporated or 
not. Whether the transaction is oral or 
written, the continued acceptance of the 
relationship of landlord and tenant be- 
tween the parties is the most pre-eminent 
pre-condition for the tenant to continue in 
possession of the premises demised to 
him. The connotation which the learned 
Judge has imported to the expression 
“ather conditions of the tenancy” is too 
narrow and neglects the basic fact govern- 
ing the relationship between the parties, 
What we have quoted above from the 
judgment of the learned Judge clearly 
shows that the arguments which Mr. 
Majmudar raised. before him were com- 
pletely justified and they could not have 
been repelled on any ground. In our 
opinion, with great respect, the learned 
Judge was in error in saying that as soon 
as a tenant denies the title of his land~ 
lord who has inducted him in possession 
of the premises, the only remedy which 
the landlord has is to file a suit on title 


Nanduben v. Ranchhoddas (Sheth J.) 


A. LR. 


or to seek relief for possession elsewhere 
on the ground of disclaimer of title. This 
reasoning also suffers from a basic fallacy. 
I¢ there is a disclaimer of title and if it 
is no ground: for eviction under the Bom- 
bay Rent Act, then the veil of protection 
which the Bombay Rent Act throws round 
the tenant will help him to overreach his 
landlord. It would mean that it is open to 
a tenant to go on denying his landlord’s 
title with impunity and to continue in 
possession of the demised premises until 
hig landlord establishes his title. That, in 
our opinion, is not the scheme of the 
Bombay Rent Act. Any protection tha 
he can claim under the Bombay Rent Acf 
flows from the basic fact that he accepts 
the relationship of landlord and tenant 
between the parties. The moment he dis- 
putes that relationship, he must be hel 
to have committed breach of the most 
essential condition of tenancy which 
qualifies him for protection under sub- 
s. (1) of S. 12. We are, therefore, of the 
opinion that the principle laid down by 
the learned Judge in the decision referred 
to above is not the correct principle. We 
are unable to agree with it. In our opin- 
ion, therefore, the defendant in the in- 
Stant case by denying the title of the 
plaintiffs who inducted her in the suit 
premises and by setting up title in her- 
self has forfeited the protection which 
sub-s, (1) of S. 12 accords to her. There- 
fore, in our opinion, she was not willing 
to observe and perform the very first con- 
dition of the rent-note and therefore shel 
was not entitled to the protection under 
the Bombay Rent Act. In that view of 
the matter she is liable to be evicted and 
the decree passed by the Courts below is 
quite justified. We, therefore, see no 
reason to interfere with, the impugned de-l 
cree, 








14. The Revision Application, there- 
fore, fails and is dismissed, Rule is dis- 
charged with costs 


Revision dismissed, 
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Punjabhai Prabhudas & Co. and others, 
Appellants v. Sakinaben Mohamabhai 


. and others, Respondents. 


First Appeal No. 573 of 1973 with Civil 
Applns. Nos. 2469 and 2489 of 1975 and 
First Appeal No. 611 of 1974, D/- 29-4- 
1976.} l 

Limitation Act (1963), S. 7 — Claim 
petition under S. 110-A, Motor Vehicles 
Act (1939) — Whether mother of minor 
claimant can give valid discharge within 
S. 7 — (Motor Vehicles Act (1939), Sec- 
tion 110-A). 

The mother of the minor claimant can- 
not be elevated to the status of a mana- 
ger. ‘The power which a joint claimant 
has, as a guardian of another claimant, to 
give a discharge on the latter’s behalf is 


not sufficient for the purpose of S. 7. A 


claim which is made in an application 
filed wonder S. 110-A of the Motor Vehi- 
cles Act is an indeterminate claim and 
therefore, the mother of the minor 
claimant is in no position to give a valid 
discharge in case of such a claim. Each 
one of the legal representatives has a se- 
parate cause of action and each one of 
them is entitled to the separate award of 
compensation by reason of his or her 
status and by reason of his or her rela- 
tionship to the deceased. 1973 Lab IC 
1410 (Madh Pra) and 1971 ACJ 203 
(Delhi), Rel. on. {Paras 14, 15, 16) 
Cases Referred: Chronological Paras 
1973 Lab IC 1410: 1973 ACJ 365 (Madh 

Pra) 15 
1971 ACJ 203 (Delhi) 16 
In F. A. No, 573 of 1973: 

C. A. Shah with D. L. Barot, for Ap- 
pellants; Miss V. P. Shah (for Nos. 1 and 


` 2), Deepak M. Shah (for No. 4) and P. K, 


Parekh (for No. 5), for Respondents, 

In C. A. No. 2469 of 1975: k 
Miss V. P. Shah, for Petitioners, 

In C. A. No. 2489 of 1975: 
Mr. D. L. Barot, for Petitioners, 

In F. A. No. 611 of 1974: 


P. K. Parekh, for Appellant; Miss V. P. 
Shah (for Nos. 1, 7, 8 and 9) C. A. Shah 


*(Only portions approved for reporting 
by High Court are reported here). 

(Against decisions of D. G. Gheewala and 
K. M. Satwani, Motor Accident Claims 
Tribunal, Ahmedabad (Rural) at Narol 
in M. A. C. Appin. No. 11 of 1972 and 
10 of 1973 respectively). j 
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with D. L- Barot (for Nos. 3 to 5) and 
H. J. Shah, (for No. 6), for Respondents. 

S. H. SHETH, J. :— x x x 
* * 


* * * 


14, Turning to the last contention as 


to limitation raised by Mr. Parekh we 


find that the accident occurred on 29th 
June 1969 and the claim petition was 
instituted on 23rd November 1972. ‘The 
period of limitation prescribed for making 
the claitn petition was 60 days under 
S. 110-A (3) as it was before it was amend- 
ed by Act No. 56 of 1969. Prima facie, 
the application was barred by time, How- 
ever, in the instant case, the claimants 
were and are minors. We have, there- 
fore, considered the effect of Ss. 6 and 7 
of the Limitation Act, 1963. Section 6 
will not apply to the instant case because 
amongst the legal representatives of de- 
ceased labourer Manaji Narbhaji are not 
only the minor claimants but also his 
widow who is the mother and who has 
been joined as an opponent to the claim 
petition. Therefore, the case would be 
governed by S. 7 of the Limitation Act. 
It provides as under :— i 


“Where one of several persons jointly 
entitled to institute a suit or make ar 
application for the execution of a decree 
is under any such disability, and a dis- 
charge can be given without the concur- 
rence of such person, time will rur 
against them all; but, where no such dis 
charge can be given, time will not rur 
as against any of them until one of then 
becomes capable of giving such discharg: 
without the concurrence of the others o: 
until the disability has ceased.” 

In the instant case, the minor claiman 
and his brother are the legal representa 
tives of the deceased. The question 
therefore, which has arisen is whethe 
the mother could have given discharge 
without the concurrence of the mino 
claimant. If she could give such a dis 
charge, the claim petition would be barre 
by time because in that case the tim 
would run against all. If the mother o 
the minor claimant — the widow of th 
deceased — could not give a valid dis 
charge, time would not run against am 
of them unless and until the minor at 
tained majority. The question whic 
therefore hag been raised before us i 
whether the mother of the mino 
claimant could give a valid discharg 
within the meaning of S. 7 of the Limita 
tion Act, 1963. In order to appreciat 
the contention which ‘has been raised i 
is necessary to turn to Explanation IT t 
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S. 7. It provides as follows :— 

“For the purposes of this section, the 
manager of a Hindu undivided family 
governed by the Mitakshara law shall, be 
deemed to be capable of giving a dis- 
charge without the concurrence of the 
other members of the family only if he is 
in management of the joint family pro- 
perty.” 

We apply the provisions of Expl. II only 
by analógy. A manager of a Hindu un- 
divided family governed by Mitakshara 
Law who has otherwise wide powers in 
matters of joint family property can also 
not give a valid discharge within the 
meaning of S. 7 without the concurrence 
of other members of the family if he was 
not in management of the joint family 
property. So far as the mother of the 


Minor claimant is concerned, she cannot ` 


be ‘elevated to the status of a manager. 
It is difficult, therefore, for us to think 
that the mother of the minor claimant 
could have, within the meaning of S. 7, 
given a valid discharge in respect of the 
claim. In taking this view we are sup- 
ported by two decisions one of which is 
of the Madhya. Pradesh High Court and 
another of the Delhi High Court. 

15. In Amalgamated Coal Fields Ltd. 
v. Chhotibai, 1973 ACJ 365: (1973 Lab 
IC 1410 (Madh Pra)) a Division Bench of 
the Madhya Pradesh High Court consider- 
ed S, 7 of the Lim. Act and observed that 
the first requisite of that section is that 
there must be more than one person who 
are jointly entitled to institute the suit 
and that if a discharge can be given ‘by 
a claimant who is free from disability 
without the concurrence of those who are 
under disability, then time runs against 
all of them and, therefore, limitation is 


not extended with reference to any of the . 


joint claimants. It has next been ob- 
served that if such discharge cannot be 
given, the second part of the section 
comes into play and limitation will be 
extended with reference to all the joint 
claimants. In para. 11 of the report it 
has been observed that the discharge con- 
templated by S. 7 of the Lim. Act is one 
which can be given by a joint claimant 
in his own right as such joint claimant. 
Therefore, according to the learned 
Judges, the power which a joint claimant 
has, as a guardian of another claimant, to 
give a discharge on the latter’s behalf is 
not sufficient for the purpose of S. 7. 
After having analysed the provisions of 
S. 7 of the Lim. Act it has been further 
observed that the co-heirs are tenants- 
in-common having distinct shares and 
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that, therefore, one cannot give a valid 
discharge in his ór her own right in res- 
pect of the rights of his or her daughter. 
Therefore, in such a case, limitation is 
extended. in favour of the entire body of 
the plaintiffs who have a joint right to 
sue. 

16. The next decision is that of a 
learned single Judge of the Delhi High 
Court.. In Bishan Dass v. Ramesh, 1971 
ACJ 203 (Delhi), it has been observed by 
the learned single Judge in that decision 
that a claim which is made in an applica- 
tion filed under S, 110-A of the Motor 
Vehicles Act is an indeterminate claim 
and that, therefore, the mother of the 
minor claimant is in no position to give 
a valid discharge in case of such a claim. 
It has been next observed that each one 


a 


of the legal representatives has a sepa-| - 


rate cause of action and each one of them 
is entitled to the separate award of com- 
pensation by reasons of his or her status 
and by reason of his or her relationship 


to the deceased. The reasons which have- 


weighed with the learned single Judge in 
that decision are, in our opinion, quite 
valid. We agree with the principle laid 
down by the Madhya Pradesh High Court 
and the Delhi High Court in the deci- 
sions referred to above. x: x x 

Order accordingly. 
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J. B. MEHTA, A. D. DESAI, 
Ð. A. DESAI, P. D. DESAI AND 
B. K. MEHTA, JJ. 

Chhaganlal Devchand, etc., Applicants 
v. Smt. Navalkunwar Talakchand and an= 
other etc., Opponents. 

Special Civil Applns. Nos. 425 of 1972, 
983 and 1579 of 1975 and 1088 of 1976, D/- 
13-4-1977. 

Constitution of India, Art. 227 (as am- 
ended by Constitution Fortysecond Am- 
endment Act, 1976) — Provision is sub- 
stantive one and not procedural — Am- 
endment not retrospective. 

New Articles 226 and 227 as they ori» 
finally stood provided constitutional re- 
medies to an individual. The provisions 
of both the Articles were substantive 
provisions of law and not one relating to 
procedure. The amended Arts. 226 and 
227 are also substantive provisions of 
law; they are Constitutional provisions 
empowernig judicial review. The earlier 
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substantial power of. judicial review over 
decisions of the Tribunals is now with- 
drawn in view of the amended provisions 
of Art. 227. Thus, there is a major 
change in the substantive provisions of 
the Constitution. The rule of imterpreta- 
tion is that the substantive provisions of 
law are always prospective in operation 
unless there is an express provision 
giving a retrospective effect or there is 
anything in them which necessarily indi- 
cates a retrospective effect thereof. It is 
thus obvious that the provisions of, am-~ 
ended Art. 227 can have only prospective 


operation as they are ‘substantive con~. 


stitutional provisions and there is nothing 
in the amended provision to give them 
retrospective effect. ATR 1975 SC 1843, 
AIR 1968 SC 1336, Applied; AIR 1958 SC 
86, Considered. (Paras 2, 4) 

It is to be noted that while amend- 
ments made in Art. 226 by the Constitu- 
tion 42nd Amendment Act, 1975, have 
been made specifically retrospective in 
operation by S. 58 thereof, there is no 
such provision either specific or implied, 
in that Act respecting amendments made 
in Art. 227. It is, therefore, obvious that 
amended Art. 227 cannot affect or govern 
the writ petitions which were filed under 
unamended .Art. 227 and were pending 


before the High Court. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1975 SC 1843 2 
AIR 1968 SC 1336:9 Gui LR 868 2 
AIR 1958 SC 86 2 


Spl. ©. A. No. 425/72: 

C. T. Daru, with R. N. Shah, for J. Le 
Hathi, for Applicant; J. R. Nanavati, for 
Respondent No. 1. 

Spl. C. A. No. 983/75: 

P. M. Raval, for Applicant; S. J. Joshi, 

for Respondents, 

Spl. C. A. No. 1579/75; 

C. T. Daru with R. N. Shah, for Appli- 
cant; D. D. Vyas, for Respondent, 

Spl. C. A. No. 1088/76: 

Girish Patel, for Applicant; S. R. Shah 
for I. M. Nanavati, for Respondent No. 2. 


A. D. DESAI, J.:— All these writ peti- 
tions are directed against the decisions of 
Tribunals and the question before me, 
sitting singly, was whether this Court has 
now jurisdiction over the decisions of the 
Tribunals in view of the amendment to 
Art. 227 of the Constitution, The ques- 
tion of general importance was thus 
raised before me and, therefore, follow- 
ing reference was made: 

“Referred to a larger Bench for deci- 
sion whether the amended Art, 227 has 
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retrospective effect so as to affect pend- 
ing matters under Art. 227 (unamended) 
either admitted, or filed before the am- 
endment and pending admission, against 
the decisions of Tribunals”. 

Unamended Art. 227 of the Constitution 
provided so far relevant that every High 
Court shall have superintendence over 
all courts and tribunals throughout the 
territories in relation to which it exer- 
ciseg jurisdiction. Thus the Article con- 
ferred on High Courts a power of judi- 
cial review over the decisions of Courts 
and Tribunals. Article 227 as amended 
so far relevant reads as follows: 

"227 (a): Every High Court shall have 
superintendence over all courts subject 
to its appellate jurisdiction.” 
The power of judicial review in view of 
the amended provision ig limited and 
thereunder decisions of the Courts sub- 
ordinate to the appellate jurisdiction of 
the High Court can only be revised. The 
question is whether the High Court can 
exercise power of judicial review in res- 
pect of decisions of Tribunals passed 
prior to February 1, 1977 against which 
the writ petitions are pending in the High 
Court on that day, that is, when the 
amended Art. 227 came into force. 


2. Now Arts. 226 and 227 as they ori- 
ginally stood provided constitutional re- 
medies to an individual. The provisions 
of both the Articles were substantive pro- 
visions of law and not one relating -to 
procedure. The amended -Arts. 226 and 
227 -are also substantive provisions of 
law; ‘they are Constitutional provisions 
empowering judicial review, The earlier 
substamtial power of judicial review over 
decisions of the Tribunals is now with- 
drawn in view of the amended provisions 
of Art. 227. Thus there is a major change 
in the substantive provisions of the Con- 
stitution. The rule of interpretation is 
that the substantive provisions of law are 
always prospective in operation unless 
there ig an express, provision giving a 
retrospective effect or there is anything 
in them which necessarily indicates a 
retrospective effect thereof, vide Jose Da 
Costa v. Bascora Sadashiva Sinai Nar- 
cornin, AIR 1975 SC 1843. In Keshavlal 
Jethalal Shah v. Mohanlal Bhagwandas, 
9 Guj LR 868: (AIR 1968 SC 1336), the 
facts were that a decree of ejection under 
the Bombay Rents, Hotel and Lodging 
House Rates Control Act was passed by 
the trial Court and confirmed in appeal. 
The party aggrieved by the order filed 
civil revision application under S. 115° of 
the Civil P. C. and the. same was admit- 
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ted by the High Court. Pending final 
hearing of the revision application, Sec- 
tion 29(2) of the Bombay Rents, Hotel 
and Lodging House Rates Control Act 
wag amended and under the amended 
provisions, the High Court was given 
power of revision if it was satisfied that 
a decision in appeal was not according to 
law. Thus by the amendment the revi- 
sional power of the High Court was en- 
larged. The Court had to consider, whe- 
ther the provisions of S. 29 (2) as amend- 
ed governed the pending cases, Two-fold 
contentions were advanced before the 
Supreme Court. The. first contention was 
that the right of revision, that is, right 
to move the superior court, attached to 
a litigation when it commenced and it 
could not be affected by any subsequent 
amendment unless an express provision 
was. made giving retrospective operation 
to the amendment. The second conten- 
. tion was that the order of the appellate 
Court which had acquired finality subject 
to the exercise of the limited jurisdiction 
by the High Court under S, 115°of the 
Civil P. C. could not, in absence of a 
provision in the Amending Act, making 
the Amendment expressly or by neces- 
sary implication retrospective be set aside 
in exercise of power conferred upon the 
High Court under S- 29 (2) of the Amend- 
ed Act enacted after the date on which 
the judgment of the appellate Court was 
delivered. The Supreme Court left the 
first contention open and decided the se- 
cond contention observing : 


“But when the revision application was 
entertained under S. 115 of the Civil P.C., 
the High Court assumed to itself a limit- 
ed jurisdiction conferred by that section, 

. and in the absence of any express provi- 
Sion made in the amending Act, the 
jurisdiction conferred by that section 
could not be extended. The question 
whether the High Court could im exer- 
cise of its jurisdiction set aside, modify 
or alter the decision of the appellate 
Court was not a matter of procedure. 
The order of the appellate Court, subject 
to scrutiny by the High Court within the 
limited field. permitted by S. 115 of the 
Civil P. C., was final. In conferring upon 
the High Court a wider jurisdiction for 
the purpose of determining whether the 
decision of the appellate Court was ac- 
cording to law, the Legislature did not 
attempt to legislate in the matter of pro- 
cedure, The Legislature expressly sought 
to confer upon the High Court power to 

* reopen questions which till then were to 
be deemed finally decided.” 


ALR. 


It is thus clear that the provisions relat- 
ing to revision under S. 29 (2) of the Bom- 
bay Rents, Hotel and Lodging House 
Rates Control Act were held by the Su- 
preme Court to be of substantive nature 
and not one relating to procedure, In 
State of U. P. v. Mohammad Nooh, AIR 
1958 SC 86, the question that arose be- 
fore the Supreme Court was whether a 
quasi-judicial order passed before coming 
into force of the Constitution and conse- 
quently Art. 226 of the Constitution, was 
open. to challenge by resort to the provi~ 
sions of the said article. The Supreme 
Court held that Art. 226 had no retro- 
spective operation, It is thus obvious 
that the provisions of amended Art, 227 
can have only prospective operation as 
they are substantive constitutional pro- 
visions and there is nothing in the amend- 
ed provision to give them retrospective 
effect. | ; 


3. It is also necessary to note that by 
Constitutional (Fortysecond Amendment) 
Act, 1976 both Arts. 226 amd 227 are 
amended and while effecting an amend- 
ment in Art. 226, the Amending Con- 
stitution Act by S. 58 has made special 
provisiong giving retrospective effect to 
the amended Art. 226 in respect of cer- 
tain pending .matters. No provision 
giving retrospective effect to the amend- 
ed provisions of Art. 227 is made. More- 
over, under S. 46 of the Constitutional 
(Fortysecond Amendment) Act, 1976 
Part XIVA has been added which in- 
cludes Arts. 323-A and 323-B. Sub- 
cl. (1) of Art. 323-A thus added provides, 
so far relevant, that Parliament may, by 
law, provide for the adjudication or trial 
by administrative tribunals of disputes 
and complaints with respect to recruit- 
ment and conditions of service of per- 
sons appointed to public services and 
posts in connection with affairs of the 
Union or of any State or of any local or 
other authority within the territory of 
India or under the control of the Gov- 
ernment of India or of any corporation 
owned or controlled by the Government. 
Sub-clause (e) of Cl. (2) of Art. 323-A 
provides that a law made under Cl. (1; 
may provide for the transfer to each suck 
administrative tribunal of any cases pend: 
ing before amy ‘court or other authority 
immediately before the establishment o: 
such tribunal as would have been withir 
the jurisdiction of such tribunal if tht 
causes of action on which such suits o) 
proceedings are pased had arisen afte 
such establishment. Article 323-B (1 
provides that appropriate Legislaturt 


` to make laws. 
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may, by law, provide for the adjudica- 
tion or trial of any dispute, complaints, 
or offences with respect to all or any of 
the matters specified in Cl, (2) with res- 
pect to which such Legislature has power 
Clause (2) of the Article 
sets out the matter and sub-cl, (e) of 
CI. (2) of Art. 323-A provides for transfer 


to such tribunal of any cases pending be- ' 


fore any court or other authority im- 
mediately before the establishment of 
such tribunal as would have been within 
the jurisdiction of such tribunal if the 
causes of action on which such suits or 
proceedings are based had arisen after 
such establishment. It clearly appears, 
therefore, that the Parliament was aware 


‘that the provisions of Arts. 226 and 227 


which it was amending were substantive 
constitutional provisions and, therefore, 
the amended provisions could have only 
prospective effect. It was because of this 
awareness 
provisions are made by S. 58 of the Con- 
stitution (Fortysecond Amendment) Act 
giving retrospective effect -to amended 
Art. 226 in respect of certain pending 
eases, There is no dispute before us that 
there is mo express or implied provision 
in the Amending Constitutional Act or 
under the amended Art. 227 giving’ the 
Article a retrospective effect, so as to 
affect the pending proceedings filed under 
unamended Art. 227. It is, therefore, ob- 
vious that amended Art. 227 cannot affect 
or govern the writ petitions which were 
filed under unamended Art. 227 and were 
pending before the High Court. 

4. The amswer to the question refer- 
red to, therefore, is that the amended 
Art. 227 has no retrospective effect so as 
to affect pending matters under Art. 227 
(unamended) either admitted, or filed be- 
fore the amendment and pending admis- 
sion, against the decisions of Tribunals. 

5. Order accordingly. 

Reference answered accordingly. 
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Union of India v. Karsandas Jethabhai & Co. (Bhatt J.) 


and knowledge that special. 
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(A) Arbitration Act (1940), S. 3 and 
First Schedule, Cl. 2 — General condi- 
tions of the contract laid down in Book 
of 1955, Cl. 63 (3) (b) — Condition re- 
garding appointment of an Umpire — 
Directory. 

The terms of contract which are in 
pari materia with Cl. 2 of the first Sche- 
dule of the Arbitration Act cannot be 
interpreted in such a way that the non- 
compliance with which would set at 
naught the award given by the arbitra- 
tors. AIR 1967 Bom 373, Relied on. 

(Para 4) 

(B) Evidence Act (1872), S. 115 
Estoppel -— Party to contract taking part 
in proceeding before Arbitrators though 
no umpire was appointed — Party not 
even raising objection at that time — 
Subsequently he raising the technical 
plea of non-appointment of an Umpire to 
set aside award — Held the conduct of 
party amounted to waiver and he 
would not be permitted to raise such a 
plea. (Para 6) 

(C) Arbitration Act (1940), S. 30 — 
Ground for setting aside award — Arbi- 
trator not giving reasons of his finding — 
Award not vitiated. 

Arbitrators are not expected to deal 
with the problem assigned to them in the 
manner in which the judicial.or quasi- 
judicial authorities do. Award is not 
vitiated merely because arbitrator had 
not stated his reasons for his finding. ATR 
1967 SC 378, (1958) 1 All ER 494, Relied 


on, i (Para 8) 
Cases Referred: Chronological Paras 
AIR 1967 SC 378 8 
AIR 1967 Bom 373 4 
AIR 1959 Bom 39 1,4 
(1958) 1 All ER 494 9 


I. C. Bhatt, for Appellant; G- N. Desai 
and J. R. Nanavati, for Respondent, 

BHATT, J.:— This appeal. has been 
filed under S. 39 of the Indian Arbitration 
Act, 1940 by the Union of India, owning 
and representing the Western Railway, 
against the respondent, who had filed a 


. Misc. Application No. 59 of 1967 in the 


Court of Civil Judge (S. D.) Porbandar 
under S. 30 of the said Act for setting 
aside the award dated Ist April, 1967 by 
the original non-applicants Nos. 1 and 2, 
the arbitrators. ‘This first appeal had 
originally come before the learned single 
Judge of this Court, who having found 
that the ruling reported in the case of 
Vinayak Vishnu Sahasrabudhe v. B. G. 
Gadre, AIR 1959 Bom 39 was not good 
law, had referred the same to the Divi- 
sion Bench. . 
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2. The facts of the case are that the 
present respondent M/s. - Karshandas 
Jethabhai and Company had undertaken 
some contract work of the Railways and 
a dispute had arisen between this Com- 
pany and the Railways regarding certain 
amounts of payment. As per the agree- 
ment contained in the arbitration clause, 


the matter was referred to the arbitra- ' 


tion of one Shri S. K. Iyer, Deputy Chief 
Engineer (South and Central) Western 
Railway and Shri N. K. Rewari, Deputy 
Financial Adviser, Western Railway, 
Churchgate, Bombay. After hearing both 
the parties, and after affording an op- 
portunity to both the sides to lead what- 
ever evidence they wanted to lead, the 
arbitrators had given their award on 1st 
April 1967 which was got filed by the 
original applicant the contractor by filing 
an application before the court under 
S. 14 of the Act. The award was ac- 
cordingly filed by the arbitrators and 
then the contractor filed their objections, 
Ex. 13, on 7th August 1967 praying for 
the setting aside of the award as per Sec- 
tion 30 (a) and (c) of the Act. The said 
prayer was resisted by the Union of India 
before the trial Judge, but no evidence 
was led before the court, The court held 
that the arbitrators were duly appointed, 
but set aside the award on the ground 
that the arbitrators had mo jurisdiction in 
so far as they had failed to appoint an 
Umpire before proceeding with arbitra- 
tion as per Cl. 63 (3) (b) of the General 
Conditions of the Contract as laid down 
in Book of 1955 governing the relevant 


contract and also under the provisions of 


the Indian Arbitration Act. 


3. Against this setting aside of the 
award by the trial court, the present ap- 
peal has been filed by the Union of India. 


4. As far as the question on the basis 
on which the award in question ig set 
aside by the trial court. is concerned, the 
earlier Bombay view reported in the case 
of Vinayak Vishnu (AIR 1959 Bom 39) 
(Supra) referred to above, has been set 
at naught by the subsequent Division 
Bench of the Bombay High Court which 
held that the view expressed in that case 
was no longer good law. The case of 
Vinayak Vishnu (Supra) was decided by 
the single Judge of the Bombay High 
Court. The said case came to be review- 
ed by the Division Bench of the Bombay 
High Court in the case of M/s. Modern 
Builders v. Hukmatrai N. Vadirani, AIR 
1967 Bom 373. Interpreting Cl. 2 of the 
first schedule, the Division Bench: ‘held 


that the provisions of the said clause re~ 
garding the appointment of an umpire 
are merely directory and not mandatory. 
The Division Bench in this connection 
has observed as under:— (at p. 374, 
para. 6) 

“Although an Umpire has no function to 
perform in the absence of a disagreement 
between the arbitrators or their failure 
to make an award in the time allowed, 
the terms of Cl. 2 clearly show that the 
Legislature intended that the arbitrators 
shall appoint an umpire as a matter of 
course irrespective of whether they do or 
do not agree with each other. Mr. 
Dhanuka pointed out in this connection 
that prior to the Arbitration Act of 1940 
it was not obligatory on the arbitration 
when they were even in number to ap- 
point an Umpire. The corresponding 
clause in the First Schedule to the Indian 
Arbitration Act of 1899 provided that the 
arbitrators “may appoint an Umpire at 
any time within the period during which 
they have power to make an award”. In 
Cl. 2 of the First Schedule of the Arbi- 
tration Act of 1940 the language was 
changed and it was provided that the arbi- 
trators “shall appoint. an Umpire not 
later than one month from the latest 
date of their respective appointments”. 
The change was undoubtedly deliberate, 
and it appears to have been made because 
the Legislature felt that the arbitrators, 
if they fail to agree on the matters re- 
ferred to them may also disagree on the 
nomination of an Umpire and that it was 
desirable that they should nominate an 
Umpire soon after they are appointed 
arbitrators. Relying on this legislative 
history, Mr. Dhanuka ‘argued that the 
use of the word “shall” in Cl. 2 of the 
First Schedule instead of the word “may”. 
which appeared in the corresponding 
clause of the earlier Act, showed that tha 
Legislature intended that the provision 
of Cl. 2 should te mandatory and not 
directory. We do not agree that the use 
of the word “shall” is decisive of the 
question, When the Legislature had used 
the word “may” in the former clause, 
the appointment of an Umpire by the 
arbitrators was discretionary. With the 
use of the word “shall” in the pre- 
sent clause the appointment has been 
made obligatory. It is, however, obvious 
that an obligatory rule may be either 
mandatory or directory depending upon 
whether the Legislature intended that 
non-compliance with the rule should or 
should not result in the nullification of 
subsequent -proceedings.. The real ques- 
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-tion, therefore, is whether the Legisla~ 
ture intended that the failure of the 
arbitrators to appoint an Umpire should 
result in depriving them of the power to 
proceed with the arbitration and in ren- 
dering invalid any award made by them,” 
We are in perfect agreement with the 
view expressed by the Division Bench of 
the Bombay High Court and we also hold 
that the terms of the contract which are 
in pari materia with Cl. 2 of the First 
Schedule of the Arbitration Act cannot 
be interpreted in such a way that the 
non-compliance with which. would set at 
naught the award given by arbitrators. 


5. ‘Mr. Desai, however, tried. to dis- 
tinguish this view expressed by the Divi- 
sion Bench of the Bombay High Court 
and by almost all other High Courts, on 
the ground that all those cases were deal- 
ing with Cl. 2 of the First Schedule of 
the Act whereas in the present case what 
was sought to be enforced was a matter 
of a contract. Mr. Desai urged that when 
_ the parties by mutual consent laid down 

a particular provision as a condition pre- 

cedent to. the actual commencement of 
the: arbitration ‘proceedings, the court 
must uphold what they had provided for. 
However, simply because the auxiliary 
- verb ‘shall’ has been employed in the 
clause, it cannot be said that the parties 
intended that the non-compliance with 
the said clause would vitiate the whole 
reference and ultimately the award given 
therein. The clause in question reads as 
under :— , : 


“Before entering into reference, the 
two Arbitrators shall nominate an Um- 
pire”, 

However, we are not prepared to hold 
_ that the parties intended to treat this 
clause as a condition precedent and that 
non-compliance with it would render all 
subsequent steps as of no consequence, 

6. In this connection it is to be noted 
that the contractor-applicant took part in 
the proceedings without raising any ob- 
jection to the further proceedings with- 
out the appointment of an Umpire and 
have come forth with this technical 
grievance only after the contractor found 
that the award was not to their liking. 
This conduct on the part of the contrac- 
tor, ther: iore, would amount to waiver 
of the condition and the contractor-ap- 
plicant cannot be permitted to raise this 
question for the first time before the 
court. If the condition is a matter. of 
contract alune, it is open to the con- 
tracting parties to waive that condition. 
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7. The above contention that. was 
canvassed before the trial court and had 
come to be accepted by that court does 
not, in fact, arise in the present case, 
though in the initial stages this point was 
urged by both the sides. However, to 
the credit of Mr. G. N. Desai, appearing 


for the contractor-applicant before us, it 


should be stated that on the perusal of 
the record, he ultimately found that, as 
a matter of fact, both these arbitrators 
had appointed one Mr. Malliya on 20th 
November 1965 as an Umpire and that a 
letter of that date was addressed by the 
arbitrators to the contractor-applicant in- 
forming them of this appointment. It is 
really said that the applicant raised this 
question before the cotrt, keeping . the 
court in dark about it, either advertently 
or inadvertently and it is also equally 
Sad that the officers in-charge of the 
Railway Administration did not care to 
go through their files and find out that, 
as a matter of fact, an Umpire was ap- 
pointed by the arbitrators before they 
entered on the reference, This is indeed 
asad commentary on both the sides. 
However, we have dealt with the above 
question of law because the matter was 
referred to the Division Bench with a. 
view to have a clear opinion of this court 
on this question which may be raised in 
future in some further litigations. 

8. Mr. Desai then tried to support the 
judgment of the trial court on the ground 
that the award in question was unsus- 
tainable because though the record of 
proceedings was stretched over 365 pages, - 
the arbitrators had mot given a single 
reason for arriving at the conclusions of 
the award. It cannot be gainsaid that 
the award given by the arbitrators simp- 
ly records their conclusions without any 
reference to the grounds which weighed 
with them in brushing aside the large 
claim, involving a little less than a lac 
of rupees, and awarding only the meagre 
amount of Rs. 5000/-. It is also true that 
the arbitrators did not show as to which 
of about seven claims was accepted by 
them and to what extent, while they 
awarded the sum of Rs. 5000/-. Mr. 
Desai on these grounds alleged that the 
award was ex facie arbitrary and suffer- 
ing from an error of law. apparent on 
the face of record. Though the grievance 


‘of the applicant on this score is easy to 


be understood and appreciated, the plea 
canvassed by “Mr. Desai that the award 
Should be set at naught on the ground 
that it discloses no reasons for the con- 


clusions arrived at‘ cannot be“ accepted. 
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Mr. Desai has also implored us that 
when it has been consistently laid down 
that even administrative questions in~- 
volving some prejudice to some citi- 
zens have to incorporate reasons, it 
should be répugnant to the common 
sense that the arbitrators, who are quasi- 
judicial authorities if not to some extent 
judicial authorities, should simply pro- 
nounce their final orders without dis- 
closing in any way what prompted 
them to arrive at those conclusions. 
As far as the arbitration proceedings are 
concerned, the courts both in England and 
in India have consistently held that the 


arbitrators are not expected to deal with ` 


the problems assigned to them in the 
manner in which the judicial or quasi- 
judicial authorities do. Our Supreme Court 
in the caseof Bungo Steel Furniture 
(Pvt.) Ltd. v. Union of India, AIR 1967 
SC 378 had to deal with the very plea and 
the majority of the Supreme Court ruled 
as follows after reviewing the English 
authorities, (at p. 382 Para 9). 


“It is now a well-settled principle that 
if an arbitrator, in. deciding a dispute be- 
fore ‘him, does not record his reasons and 
does not indicate the principles of law on 
which he has proceeded, the award is 
not on that account vitiated. It is only 
when the arbitrator proceeds to give his 
reasons-or to lay down principles on 
which he has arrived at his 
that the court is competent to examine 
whether he has proceeded contrary to 
law and is entitled to imterfere if such 
error of law is apparent on the face of 
the award: itself.” 


9. We feel that we can advert to one 
English authority also inthis connection 
with advantage. It isthe case of London 
Export Corporation Ltd. v. Jubilee 
Coffee Roasting Co. Ltd., (1958) 1 All 
ER 494, There it has been observed as 
“under :— 

“Where an arbitratiot agreement is 

silent as to the procedure, what attitude 
should the court adopt in seeking to imp- 
ly terms? Obviously it does not imply 
terms which tend or appear to tend to 
an unjust award, but the court, parti- 
cularly in commercial arbitrations, does 
not now, as perhaps once courts did, 
start on the assumption that the parties, 
except as otherwise expressly agreed, in- 
tended to adopt in its full rigour the pro- 
` cedure which, on long experience, help- 
ed by natural conservatism, has com- 
mc.. ded itself as most appropriate to the 
courts of law themselves”, 
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„decisions `’ 
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10. In view of the settled legal posi- 
tion and the sound reasons underlying 
them, it is difficult even for us to enter- 
tain the objections raised by Mr. Desai 
for the contractor applicant. 


11. Mr. Desai, however, urged thaf 
under S. 29 of the Act, the contractor- 
applicant should be awarded interest at 
the rate of 6% per annum by the court 
while giving decree on the basis of the 
award, As the matter has to go back’ to 
the trial court for taking further proceed- 
ings of drawing of the decree in the 
matter, we do not give any direction . in 
that connection. It will be open to the 
contractor-applicant to move the court 
dealing with the matter for the appro- 
priate relief regarding interest. 


12. The result is that the appeal 
succeeds. The order of the trial court 
setting aside the award is quashed and 
the matter is remanded to the trial court 
for taking further proceedings of draw- 
ing the decree according to law. In view 
of the circumstances of the case, there 
will be no order as to costs of this appeal. 
12-3-1976. - 

In view of the appeal itself having 
been allowed the cross-objection did not 
survive. 

Appeal Allowed 
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Amrutlal Mangalji Joshi, Petitioner v 
Arab Timbdi Juth Sevadayi Sahakari 
Mandali Ltd. and others, Respondents. 

Special Civil Appln. No. 1438 of 1972, 
D/- 13-7-1977.* 

Gujarat Co-operative Societies Act 
(10 of 1962), S. 102 — Appeal under — 
Period of limitation — Commencement of 
— Gujarat Co-operative Societies Rules 
(1965), R. 41 (4) — Appeal against deci- 
sion of Registrar’s nominee — Decision- 
not communicated to aggrieved party by 
registered post as prescribed in R. 41 (4) 


(b) — Effect of on limitation. (Gujarat 
Co-operative Societies Rules (1965) 
R. 41 (4)). ` 


The period of limitation in filing the 
appeal against a decision under S, 102 
would run from the actual date of the 


*(To set aside order of Gujarat State Co- 
op. Tribunal, D/- 28-9-1971). 
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knowledge of the said decision. AIR 1961 
SC 1500, Rel. on. (Para 4) 

Sub-rule (4) of R. 41 of the Gujarat 
Co-operative Societies Rules (1965) pre- 


scribes an obligation on the Nominee of | 


the Registrar. to communicate the deci- 
sion to the parties, That communication 
can be made by pronouncing the award 
if both the parties are present or by send~ 
ing it by registered post to the party 
which may be absent when the award is 
pronounced, Where the decision of the 
Registrar's Nominee was not communi- 
eated to the aggrieved party by register~ 
ed post as prescribed in Cl. (b) of sub- 
r. (4) of R. 41, the party could not be 
fastened with the knowledge of the deci~ 
Sion and the summary dismissal of the 
appeal by the Tribunal filed against the 
decision by the aggrieved party on the 
ground that it was barred by limitation 


Was not justified. (Paras 4, 5) 
Cases Referred: Chronological Paras 
AIR 1961 SC 1500 4 


S, J. Joshi, for Petitioner; Suresh M, 
Shah, for Respondents. — 

ORDER :— This is a petition under 
Art, 227 of the Constitution of India at 
the instance of the Secretary of a service 
society who was the original defendant 
No. 4 in the Court of Registrar’s Nominee 
in Arbitration Case No. 88 of 1970 filed 
by the Society against the President, 
Sureties and the Secretary thereof for re~ 
covery of Rs. 1,338-50 paise against the 
order of the Gujarat State Co-operative 
Tribunal dismissing the appeal of the 
petitioner. from the order of the Regis- 
trar’s Nominee in the said suit holding 
the petitioner solely liable for the amount 
and ordering him to pay the same on the 
ground that the appeal was clearly time 
barred, 


2. Mr, Joshi, learned Advocate, ap- 
pearing for the petitioner advanced twa 
contentions in support of this petition, 
They are,— l 


1. The Tribunal committed an error 
apparent on the face of the record in 
overlooking the fact disclosed from the 
record of the suit on the file of the Court 
of Registrar's Nominee that the notice of 
the date of pronouncement of the deci- 
sion was not given to the petitioner, 

2. In any case, the Tribunal in hold- 
ing the appeal to be beyond the period of 
limitation failed to exercise the jurisdic- 
tion inasmuch as it lost sight of an ad- 
mitted position that the decision of the 
Registrars Nominee was not communi- 
cated to the petitioner by registered post 
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as prescribed in Cl. (b) of sub-r. (4) of 
R. 41, of the Gujarat Co-operative Socie- 
ties Rules, 1965. 

3. Now so far as the first contention is 
concerned, I do not think that Mr. Joshi 
was on firm ground, because the Tribunal 
has found as a matter of fact on apprecia- 
tion of the record and proceedings of the 
suit that the petitioner was present on 
the last date when the evidence was 
closed and the arguments were heard, 
and that the Nominee fixed up the date 
of pronouncement of the decision. I 
have also called for the record and I have 
tried to satisfy myself whether the find- 
ing was warranted from the record and 
proceedings, The date on which the evi- 
dence was closed by the parties and the 
arguments were heard by the Nominee 
was January 17, 1971. The proceedings 
of the said date read as under :— 

“The matter is fixed today. The de- 
position of Shantidas Madhavdas record- 
ed at Ex. 26. The evidence of the par~ 
ties is over. No additional evidence is to 
be adduced by any party. Hence the 
arguments heard. Adjourned on 24th 
January, 1971 for award.” : 

In view of these proceedings, it cannot be 
urged justifiably much less established 
that the petitioner was not given due 
notice of the date for the pronouncement 
of the decision. The first contention of 
Mr. Joshi, therefore, should be rejected. 


4, However, Mr. Joshi was on firm 
ground when he contended that the Tri- 
bunal failed to exercise its jurisdiction 
in not appreciating that-the Nominee was 
under an obligation to communicate the 
decision by registered post to any party 
which may be absent on the date so fixed 
for the pronouncement of the decision. 
The material sub-rules of R. 41 so far as 
relevant for purposes of this petition 
provide as under :— . 

“41. Procedure of hearing and decision 
(1) The adjudicating authority shall re- 
cord a brief note in English or in Guja- 
rati language of the evidence of the par- 
ties and witnesses who attend and upon 
the evidence so recorded and upon con- 
sideration of any ‘documentary evidence 
produced by either side, a decision shall 
be given in accordance with justice, 
equity and good conscience and it shall 
be reduced to writing, Such a decision 
shall be given in open Court either at 
Once or on some future date of which due 
notice shall be given to the parties, . 

(2) XKX XXX XXX f 

(3) XXX XXX xxx 
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(4) The decision shall be communicated 
to the parties by— 

(a) pronouncement of the award; or 

(b) registered post to any party -which 
may be absent on such date. 


(5) XXX XXX XXX.” 
The net result of this Rule which provideg 
a procedure while giving the decision is 
that after the evidence is over, the 
Nominee is to give the decision and he 
may give the same in open Court either 
at once or on some future date of which 
due notice would be given to the parties. 
Jf the Nominee does not pronounce the 
decision at once in the Court and a 
future date is fixed for pronouncing the 
decision, the decision is deemed to be 
communicated to the parties either by 
pronouncement of the award or by regis- 
tered post to any party which may be 
absent on such date. In other words, 
sub-r, (4) of R. 41 prescribes an obliga- 
tion on the Nominee to communicate the 
decision to the parties. That communica- 
tion can be made by pronouncing the 
award if both the parties are present or 
by sending it by registered post to the 
party which may be absent when the 
award is pronounced. The Tribunal had 
lost sight of thig statutory provision while 
determining the question of limitation in 
the appeal. 
January .1971 as the date for ‘pronouncing 
the decision, On that date he pro- 
nounced his judgment and award, It is a 
common ground that the petitioner was 
absent on that date in the Court. The 
Nominee held the petitioner to be solely 
liable for the decretal amount and exone- 
rated other defendants. On plain. read- 
ing of R. 41 (4), the petitioner cannot be 
fastened with the knowledge of the deci- 
sion contained in the award. The period 
of limitation in filing the appeal against 
such decision under S. 102 of the Gujarat 
Co-operative Societies Act would run, 
therefore, from the actual date of the 
knowledge of the said decision. Mr. Shah 
for the respondent, however, made a 
strenuous attcmpt to impress upon me 
that. the period of limitation prescribed 
under S. 102 for filing appeal by an ag- 
grieved party against the decision of a 
Nominee is 60 days from the date of the 
decision and sub-r, (4) only prescribes the 
obligation for communication and would 
not have a bearing on the question as to 
when the limitation will commence to 
run. I am afraid that this is a conten- 
tion which cannot be sustained at all. In 


Raja Harish Chandra Raj Singh v, The’ 
Deputy Land -Acquisition Officer, AIR 


[Prs, 4-5] . Amrutlal v. A. T. J. S. Sahakari Mandali.: 


-of fairplay and natural justice. 


The, Nominee fixed 24th. 


ALR: 


1961 SC. 1500, the Supreme. Court. was, - 
required to consider as to what meaning - 
should be ascribed to the term “date of.. 
award” under S. 18 (2) (b) of the Land 
Acquisition Act for the purposes of com- 
putation of the limitation for making an ` 
application for reference under S. 18. The 
Supreme Court in that case held that 
where the rights of a person are affected 
by any order and limitation is prescribed: 
for the enforcement of the remedy by 
the person aggrieved against the said 
order by reference to the making of the 
said order, the making of the order must 
mean either actual or constructive com- 
munication of the said order to the party 
concerned, and therefore the knowledge 
of the party affected by the award made 
by the Collector under S, 12 of the Land: 
Acquisition Act, 1894 either actual or 
constructive is an essential requirement 
It is 
further held that the expression “the: date 
of the award” used in proviso (b) to Sec- 
tion 18 (2) of the said Act must mean the 
date when the award is either communi- 
cated to. the party or is known by him 
either actually or constructively and it 
will be unreasonable to construe the 
words from the date of the Collector’s 
award used in the proviso to S. 18 in a 
literal or mechanical way. Mr. Shah 
learned Advocate for the respondents 
made an attempt to persuade me that the 
petitioner must be held to have construc- 
tive knowledge of the award because due 
notice under sub-r. (1) of R. 41 for pro- 
nouncement of the decision was given to 
him. I.am afraid that this contention 
would not be open to Mr. Shah in view 
of the obligatory provision contained in 
sub-r, (4). In my opinion, therefore, Mr. 
Joshi was perfectly justified. in making 
the grievance that the Tribunal has fail- 
ed to exercise the jurisdiction in sum- 
marily rejecting the appeal without as- 
certaining the facts by issuing notice on 
the respondents and allowing the parties 
to put in the evidence in support of the 
respective versions. 


5. The result ïs that this petition is 
allowed and the order of the Co-opera- 
tive Tribunal dismissing the appeal of 
the petitioner summarily is quashed and 
set aside ‘by issuance of a writ of certio-|. 
rari and the matter is ordered to be sent 
back to the Gujarat State Co-operative 
Tribunal for finding out when the peti- 
tioner got the knowledge of the order of 
the Nominee after giving an opportunity 


to Respondent to show cause-ayainst the 


” 
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eondonation of delay. Rule is made ab- 
solute accordingly with no order as to 
costs, 

Petition allowed. 
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Kanbi Harji Hira Dubasia, Appellant v. 
Kanbi Vasta Arjan Limani, Respondent, 

Letters Patent Appeal No. 27 of 1974, 
D/- 23-1-1976.* 

(A) Bombay Money Lenders Act (31 of 
1947), Ss. 10 (2) and 8 — Construction — 
Expression “produce within a period” — 
Meaning — Expression does not mean 


that ‘on payment of arrears of Licence ` 


fee and inspection fees’ Registrar is bound 
to grant licence — Such payment does not 
amount to compliance with S. 10 (2) — 
Suit liable to be dismissed. 


On a true construction of sub-s. (2) of 
S. 10, it is clear that it is open to a 
money-lender to apply for a license for 
the past period commencing from the 


date on which he started the business of 


money-lending or the expiry of six 
months from the date on which the Act 
came into force on payment of all the 
arrears of the licence fees. It confers a 
right upon a money-lender who 
carried on his money-lending business 
without holding a valid licence to apply 
for a licence for the past period in order 
to validate the transactions of money 
lending which he had entered into with 
his debtors. Sub-sec, (2) does not cast 
any obligation upon the Registrar to 
grant a licence for the past period 
straightway as soon as the arrears of the 
licence-fees have been paid up.. This is 
So because the Scheme of S. 8 makes it 
abundantly clear that a licence is not 
granted automatically or mechanically on 
payment of licence fees or arrears of 
licence fees. (Paras 10 and 11) 


(B) Bombay Money Lenders Act (31 of 
1947), S. 10 (2) — Scope —- Money Len- 
der filing a suit to recover the loans must 
be required by the Court to produce 
licence — Court must make order on ap- 
plication by money lender for time to 
produce licence — Failure by Court to 
make order requiring plaintiff to produce 
licence — Plaintiff although depositing 





*(Against judgment of M. C. Trivedi J. in 
Second Appeal No. 99 of 1970, D/- 
10-12-1973). 
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arrears of license fees and inspection fees 
not getting licence in the absence of such 
order from Court — Dismissal of suit for 
non-production of licence set aside. S. A. 
No. 99 of 1970, D/- 10-12-1973 (Guj), Re- 


versed. (Para 12) 
Cases Referred: Chronological Paras 
` ATR 1970 SC 1420 : 13 


K. N. Mankad with A. K. Mankad, for 
Appellant; Y. S. Mankad, for Respondent. 


S. H. SHETH, J.:— The plaintiff has 
filed this appeal against the decree passed 
by the learned single Judge in Second 
Appeal 99 of 1970. The learned single 
Judge granted the certificate of fitness to 
enable the plaintiff to file this appeal. 

2. The facts of the case, briefly stated, 
are as under :— 

3. The plaintiff had been advancing to 
the defendant loans right from 1950, On 
13th March 1963 after having taken ac~ 
counts of what the plaintiff had advanced 
to the defendant, the defendant executed 
a mortgage transaction in favour of the 
plaintiff to secure his debt, The defen- 
dant did not pay the amount due under 
the mortgage transaction and therefore, 
the plaintiff filed on 5th November 1966 
the present suit for recovering the mort- 
gage amount. The defendant, inter alia, 
contended in defence that the plaintiff 
was a money-lender governed by the 
Bombay Money-Lenders Act, 1946 and 
that he could not file the present suit 
without producing money-lender’s licence. 

4. The learned trial Judge raised the 
necessary issues. One of the issues re- 
lated to the maintainability of the suit. 
It appears that on the applications made 
by the plaintiff the learned trial Judge 
granted him some time to produce the 
money-lender’s licence. He produced one 
for the years 1963-64 to 1967. However, 
fn order to maintain his suit he was re- 
quired to produce the money lender’s 
licence right from 1950 because the 
transactions of advancing loans to the 
defendant, so far as the suit claim is con- 
cerned, had commencing in 1950. The 
plaintiff could not produce such a licence. 
The learned trial Judge, therefore, found 
that in absence of a valid money-lender'’s 
licence for the period commencing from 
1950 the plaintiff's suit was not maintain- 
able. He, therefore, dismissed the suit. 

5. The plaintiff appealed against that 
decree to the learned District Judge. 
Before the learned District Judge he made 
an application for granting him time to 
produce a money-lender’s licence for the 


; aforesaid period, The. learned District 
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Judge decided that application only. 
when he wrote his judgment and dismis- 
sed the appeal. 

6. The plaintiff challenged the appel- 
late decree in Second Appeal No. 99 of 
1970. The learned single Judge felt that 
both the Courts below had exercised 
their discretion and refused to extend 
time to enable the plaintiff to produce 
the money-lender’s licerice. In his opinion, 
therefore, it was not a fit case in which 
further time should be granted to the 
plaintiff to produce the money-lender’s 
licence, He, therefore, dismissed the Se- 
cond Appeal and confirmed the finding 
recorded by the Courts below. On an 
application made by the plaintiff to the 
learned single Judge he granted certifi- 
cate of fitness under Cl. 15 of the Letters 
Patent and on the strength of that certifi- 
cate he hag filed this appeal. 


7. It may be stated that the suit has 


not been decided on merits but has been - 


dismissed in limine on account of- the 
failure of the plaintiff to produce the 
money-lender’s licence for the requisite 
period commencing from 1950. Before 
the learned trial Judge it was an admit- 
ted fact that the plaintiff was a money- 
fender and had been carrying on money- 
lending transactions at least since 1950. 


8 Mr. K. N. Mankad who appears for 
the plaintiff has firstly contended before 
us that the plaintiff’s duty. in the matter 
of producing the licence for the past 
period had ended when he paid the 
arrears of licence fees and inspection 
fees, He could not have done anything 
more. According to him, therefore, the 
plaintiff having paid the arrears of licence 
fees and inspection fees right from 1950 
must be deemed to have obtained a licence 
and produced it; Itis notin dispute before 
us that the plaintiff had paid all arrears 
of licence fees contemplated by sub-s, (2) 
of S. 10 of the Bombay Money Lenders 
Act, 1946. In support of his contention he 
has relied upon S. 10 of the Bombay 
Money Lenders Act, 1946. 


9. Before we examine S. 10 and the 
contention raised by Mr. K. N. Mankad on 
the strength of that section, we'may re- 
fer to some other sections, The expres- 
sion “loan” has been defined by sub-s. (9) 
of S. 2 so as to mean “an advance at in- 
terest whether of money or kind, but 
does not include a deposit of money or 
other property in a Government post 
office, Bank or in any other bank or in 
& company or with a co-operative so- 
ciety.” Similarly, it does not include 
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certain other loans specified in clauses (b}, 
(c), (cc), (d), (d1), (d2), (e), (f) and (g) of 
sub-9, (9). Sub-s, (10) of S. 9 defines 
“money-lender”, According to that de« 
finition, a person who “carries on tha 
business of money-lending in the State 
orhashis principal place ofsuch business 
in the State” is amoney-lender, Sub-s. (17) 
of 5. 2 makes it clear that the Bombay 
Money-lenders Act, 1946 applies to “any 
suit or proceeding for the recovery of a 
loan made after the date on which this 
Act comes into force”. It may be stated 
that the Bombay Money-lenders Act, 1946 
came into, force on 31st May 1947. It is 
not in dispute before us that the Bombay 
Money-lenders ‘Act, 1946 was applied to 
Kutch in 1950. S. 5 which is the material 
section provides that “no money-lender 
shall carry on the -business of money~ 
lending except in the area for which he 
has been granted a licence and except 
in accordance with the terms and con- 
ditions of such licence”. S. 6 requires a 
money-lender to make an application for 
licence annually. A person who carries 
on the business of money-lending without 
holding a licence in that behalf under the 
Act subjects himself to criminal liability 
as provided in S. 34 of the Act. It inter 
alia provides that “whoever fails to com- 
ply with or acts in contravention of any 
provision of the Act shall, if no specific 
penalty has been provided for in the said 
Act, be punishable” with the imprison- 
ment specified in that section. It is, 
therefore, clear from Ss. 5 and 34 of the 
Bombay Money-lenders Act, 1946 that 
anyone who carries on money-lending 
business without obtaining licence under 
that Act in an area to which the Act ap- 
plies carries on his business illegally or 
unlawfully and renders himself liable to 
conviction in a criminal Court of law. 
S. 10 upon which Mr. K. N. Mankad has 
placed reliance mitigates the rigour of 
Ss, 5 and 34 to a certain extent in so far 
as the recovery of loans advanced by a 
money-lender without holding a valid 
money-lending licence js concerned. sub- 
s. (1) of S. 10, inter alia, provides that 
“no Court shall pass a decree in favour 
of a money-lender in any suit filed, by a 
money-lender to which this Act applies 
unless the Court is satisfied that at the 
time when the loan or any part thereof 
to which the suit related was advanced, 
the money-lender held a valid licence.” 
sub-s, (2) of S. 10 provides that “if dura 
ing the trial of any such suit, the Court 
finds that the money-lender had not held 
such licence, the Court may, on the appli- 
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cation of the money-lender, stay the 
hearing of the suit and require him to 
produce within a period of three months 
a licence”. The argument which Mr, 
°K. N. Mankad has raised is based. upon 
sub-s. (2) of S. 10. We, therefore, repro« 
duce it below :— 


“If during the trial of any such suit, 


the Court finds that the money-lender 
had not held such licence, the Court may, 
on the application of the money-lender, 
- stay the hearing of the suit and require 
him to produce within a period of three 
months a licence on payment to the Regi- 
strar of all the arrears of the licence fees 
and the inspection fees payable by him 
. under this Act for the period commenc- 
ing from the date on which he started the 
business of money-lending or the expiry 
of six months from the date on which 
this Act comes into force, whichever is 
later, together with such penalty, not 
exceeding Rs. 500, as the Court may 
direct: 


‘Provided that when the Court is 
Satisfied that the failure of the money- 
lender to obtain a licence was due to any 
- reasonable cause, the Court may direct 
that no penalty as aforesaid or part of 
such penalty shall be paid by the money~ 
lender,” f 

Sub-s. (3) of S. 10 empowers the Court 
to extend time, on sufficient cause being 
shown, during which the money-lender 
shall be required to produce a licence”, 
Sub-s. (4) of S. 10 provides that “if the 
money-lender fails to produce the licence 
required under sub-s, (2) within the per- 
iod specified therein or within such period 
as may be extended under sub-s. (8), the 
Court shall. dismiss the suit. If the 
money-~lender produces such licence with~ 
in the aforesaid period, the Court shall 
proceed to hear the suit”. S. 11 provides 
for making an application to the Regis- 
trar through the Assistant Registrar for 
obtaining a money-lender’s licence on 
payment of the arrears of licence fee. 

10. The argument which Mr. K. N. 
Mankad has raised is that the Registrar 
is bound to grant a licence for the past 
period as soon as the arrears of licence 
fees for the period commencing from the 
date on which he started the business of 
money-lending have been paid up. He 
has argued that the expression “on pay- 
ment to the Registrar of all the arrears 
of the licence. fees and inspection fees 
payable by him under this Act for the 
period commencing from the date on 
which he started the business of money- 
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Jending......” lends support to his con- 
tention. It is difficult to uphold this 
argument because to do so is to construe 
sub-s, (2) of S. 10 so as to mean that 
whenever a money-lender requires a 
licence for the past period, the Registrar 
must grant it on payment by him of all 
the arrears of the licence fees, If we 
take this view, it would mean that a 
money-lender who has carried on his 


“money-lending business without holding 


a valid licence in that behalf is exonerat- 
ed from all obligations as soon as he pays 
the arrears of the licence fees and makes 
an application for obtaining the licence to 
the Registrar. If thereafter the Regis- 
trar does not grant the licence, it is not 
his fault. That is not the scheme of sub- 
s. (2) of S. 10 of the Act. Mr. K. N. 
Mankad has tried to read it in an un- 
warranted manner. What in our opinion 
sub-s, (2) provides is that a money-lender 
must “produce within a period of three 
months a licence on payment to the 
Registrar of all the arrears of the licence- 
fees and inspection fees payable by him 
under this Act for the period commenc- . 
ing from the date on which he started 
the business of money~lending or the ex- 
piry of six months from the date on which 
this Act comes into force, whichever is 
later”, It is open to a money-lender to 
apply for a licence for a past period on 
payment of the arrears of the’ Ticence 
fees, but it doesnot mean that assoon as 
the arrears of the licence fees are paid, 
the Registrar is bound to grant a licence 
for the past period. In other words, 
whereas Mr. K. N. Mankad has tried to 
read the expression “for the period com- 
mencing from the date on which he 
started the business of money-lending” 
with the expression” “on payment to the 
Registrar of all the arrears of the licence 
fees and the inspection fees”. On a pro- 
per construction of sub-s. (2) of S. 10, we 
find that the expression "for the period 
commencing from the date on which he 
started the business of money-lending...” 
goes with the expression "a licence” and 
qualifies it. That expression does not go 
with the expression ‘all the arrears of the 
licence fees” nor does it qualify that ex- 
pression. Therefore, on a true con- 


the opinion that it is open to a money- 
lender to apply for a licence for the past 
period commencing from the date on 
which he started the business of money- 
lending or the expiry of six months from 
the date on which the Act came into 
force on payment all the arrears of the: 
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licence fees. It confers a right upon a 
money~-lender who has carried on his, 
money-lending business without holding 
a valid licence to apply for a licence for 
the past period in order to validate the 
transactions of money lending which he 
had entered into with. his debtors, 
Sub-s, (2) does not cast any obligation 
upon the Registrar to grant a licence for 
the past period straightway assoon as the 
arrears of the licence-fees havebeen paid 
up. We take this view because of the 
provisions of S. 8 of that Act. 5, 8 pro- 
vides for the circumstances under which 
the grant of a licence can be refused to a 
money-lender by the Registrar. If a per- 
son is disqualified from holding a licence, 
ig a person who has applied for a money~ 
lender’s licence has not complied with 
the provisions of the Act or the Rules 
made thereunder or has made wilful de- 
fault in complying ‘with or knowingly 
acted in contravention of any require- 
ment of the Act or has knowingly parti- 
cipated in or connived at any fraud or 
dishonesty in the conduct of or in con- 
nection with the business of money-lend- 
ing or has been found guilty of an of- 


fence under Chapter XVII or S. 465, 477 — 


or 477-A of the I. P. C., the Registrar has 
the authority to refuse to grant a licence 
to him. Indeed, the power to refuse a 
licence conferred upon the Registrar 
under’ sub-s, (1) of S. 8 is conditioned by 
sub-s, (2) which requires him to give to 
the applicant a reasonable opportunity of 
being heard before a licence is refused 
to him. Sub-s. (3) of S. 8 provides for 
an appeal to the Registrar General 
against the order of the Registrar refus- 
ing a licence, The scheme of S. 8 makes 
it abundantly clear that a licence is not 
granted automatically or mechanically 
On payment of licence fees or arrears of 
licence fees, To uphold the argument 
which Mr. K. N. Mankad has raised is to 
frustrate and defeat the provisions of 
S. 8 Where a licence is required by a 
money-lender for a past period or for a 
future period the grant or refusal there- 
of depends upon the circumstances of 
the ease. The Registrar has the power to 
make an inquiry and if he comes to the 
conclusion that the case falls within the 
scheme of S. 8, he has the power to re- 
fuse it. Some support is lent to this view 
of ours by the provisions of S. 6 which 
require every money-lender to apply for 
a licence annually. If the grant of `a 
licence on payment of licence fees or ar- 
rears. of licence fees was an automatic 
thing to follow therefrom, every money= ` 
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lender would pay up the licence-fees for 
a number of years and automatically 
get a licence for that period. S. 8-A con- 
fers upon the Registrar the power to can- 
cel licences under the circumstances’ 
specified therein. S. 9 fixes the term of 
validity of a licence. $. 9-A provides for 
levy of inspection fee. It is clear from 
the reference made to these sections that 
the grant of a licence .to a money~lender . 
either for the past period or for a ftiture 
period is not an automatic consequence 
which flows from the payment of licence 
fee or arrears of licence feé, as the case 
may be, but depends, inter alia, upon the 
clean and straightforward manner in 
which he has been carrying on the busi- 
ness of money-lending. This obviously 
necessitates an inquiry as contemplated 
by S. 8. At the end of the inquiry the 
licence may be granted or refused de- 
pending upon the circumstances of the 
case, 


11. In this context, we may note the 
provisions of sub-s. (5) of S. 6 which lay 
down that the fee which hag been paid 
for obtaining a licence under the Act shall 
not be refunded, even if the grant of the 
licence has been refused or the applica- 
tion for obtaining the licence has heen 
withdrawn, In this view of the matter 
the first contention raised by Mr. K. N. 
Mankad cannot be upheld. We are una- 
ble to hold that merely because the plain- 
tiff had paid the arrears of licence-fees' 
from 1950 to 1963 he ought to have been 
granted a licence for that period by the 
Registrar or that he should be deemed 
to have received the licence for that 
period, . His first contention is, there- 
fore, rejected, 


12. The second contention which Mr, 
K. N. Mankad has raised is that in the 
instant case the Court had not made an 
order requiring the plaintiff to produce 
the licence for the period from 1950 to 
1963. It may be noted that the plaintiff 
obtained from the Registrar and produced 
in the suit money-lender’s licence for 
the period commencing from 1963-64 and 
ending in 1967. The suit_was instituted 
on 5th November 1966. In order, there- 
fore, to have a trial on merits of his 
claim, the only impediment which was 
required to be removed was to produce 
a licence from 1950 to 1962-63 during 
which money-lending transactions had 
taken place between the plaintiff and the 
defendant and which had culminated in- 
to the mortgage transaction executed on 
13th March 1963:in order to secure the 
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plaintiffs debts. Now, in this connection 
the plaintiff made an application (Ex. 15) 
to the Trial Court on 27th September 
1967 seeking time to produce the licence. 
The learned Trial Judge granted him 
time upto 20th October 1967. On 6th 
Oct. 1967 he made an application, Ex. 18, 
to the learned Trial Judge in which he 
stated that the Registrar was not grant- 
ing him licence for the period from 1950 
to 1963 because the Court had not made 
a specific order in that behalf. He, there- 
fore, prayed to the learned Trial Judge 
to make a specific order in that behalf. 
It appears that the learned Trial Judge 
did not make any order below that 
application, On 30th August 1968 he 
made another application to the learned 
Trial Judge in this behalf. It was ob- 
jected to on behalf of the defendant. The 
learned Trial Judge rejected that applica- 
tion by a speaking order which he made 
below it. The ground on which he re- 
jected that application was that the plain- 
tiff had not shown him the law under 
which time could be extended after it 
was extended once in compliance with 
the provisions of law. The plaintiff also 
examined Ujamshi Valjibhai Jadva whose 
deposition appears at Ex. 34. He was the 
Co-operative Officer, money lending at 


Bhuj. It appears to us from the record 
of the case that the Registrar did not 
grant to the plaintiff licence for the 
period from 1950 to 1963 because the 


Court had not made a specific order in 
that behalf. It appears from the Judg- 
ment of the learned District Judge that 
during the pendency of the appeal before 
him he had made an application to the 
learned District Judge to grant him time 
to produce a licence for the period from 
1950 to 1963. The learned District Judge 
did not decide it before deciding the ap- 
peal. He recorded the decision thereon 
in his judgment and rejected it. Ob- 
viously, therefore, the plaintiff did not 
have any opportunity during the pen- 
dency of the appeal before the learned 
District Judge to obtain a licence. It ap- 
pears to us from the record of the case 
that a number of applications were made 
by the plaintiff to the Registrar for grant- 
ing a licence from 1950 to 1963. The 
Registrar decided all those applications 
by his order dated 4th Oct. 1965 and re- 
fused to grant him the licence because 
there was no specific order from the 
Court requiring him to produce a licence 
for the period from 1950 to 1963. We 
may note at this stage that the plaintiff 
was prosecuted in a Criminal Court for. 
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having carried on money-lending business 
without holding a valid licence in that 
behalf from 1950 onwards. The case was 
compounded and the plaintiff was requir- 
ed to pay penalty of Rs. 500/-. It is 
clear from the record of the case that for 
having carried on money-lending busi- 
ness without holding a valid licence in 
that behalf from 1950 onwards the plain- 
tiff was not only subjected to criminal 
prosecution where he paid quite a heavy 
amount of penalty but during the pen- 
dency of the suit and during the pen- 
dancy of the appeal he had made applica- 
tions after applications praying for the 
grant of time to him to produce the 
money-lending licence. It appears to us 
that the plaintiff as well as the learned 
Trial Judge were under some misconcep- 
tion as to the manner in which this pro- 
blem should be handled by them. Sub- 
sec, (2) of 5.10 inter alia provides that. 
rer the Court may, on the application of 
the money-lender, stay the hearing of the 
suit and require him to produce within 
a period of three months a licence...... ae 
This expression used in sub-s. (2) of 
S. 10 makes it quite clear that a money- 
lender who has instituted the suit to re- 
cover the loans advanced by him ‘to his 
debtor must be required by the Court to 
produce the licence for the period dur- 
ing which he had carried on money- 
lending business if he had not held a 
valid licence during that period. S. 11 
carries into effect the requirements of 
sub-s, (2) of S. 10 by providing that any 
money-lender who is required under 
sub-s. (2) of S. 10 to produce a licence 
shall make an application to the Regis- 
trar through the Assistant Registrar in 
the manner specified in S. 6. It is 
clear, therefore, that what the Act pro- 
vides is that a money-lender who has 
filed a suit to recover his loans must be 
required to produce a licence for the 
period during which he had advanced 
loans to his debtor for the recovery of 
which he has filed the suit. In the in- 
stant case, we find that whereas the 
plaintiff on one hand went on making ap- 
plications after applications for getting 
time to produce the licence, the Court 
granted him time once and ignored other 
applications which he subsequently made. 
It was the duty of the learned Trial 
Judge as also of the learned District 
Judge to make a specific order requiring 
him to produce a licence for the period 
from 1950 to 1963. No such order was 
made. The absence of any such order 
from the Court led the Registrar to take 
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the view that he could not grant a licence 
for the aforessid. period to the plaintiff. 
It is true that the plaintiff did not make 
to the learned Trial Judge and to the 
learned- District Judge appropriate ap- 
plications in that behalf but it is also 
equally true that neither the learned 
Trial Judge nor the learned District 
Judge knew of what kind. of the order 
was required to be made in order to 
enable the plaintiff to. apply for a money- 
lending licence for the period from 1950 


onwards,’ The omission on the part of ` 


the Court to make an appropriate order 
under sub-s, (2) of S.10 cannot be allowed. 
to recoil on the plaintiff. It is unfortunate 
that this aspect of the case was not 
argued in express terms before the learn- 
ed single Judge. We are quite sure‘ that 
if it was argued before him, the would 
have taken the same view which we are 
taking now. In our opinion, therefore, 
since the absence of a specific and express 
order from the Court requiring the plain- 
tiff to produce a money-lender’s licence 
for a particular period has done him in- 
justice and has led to the dismissal of 
his claim in limine without trial on 
Merits, it is our duty to rectify that mis- 
take and to give him an opportunity to 
produce such a licence. sothat the claim 
which he has made in the suit’ may be 
tried .on merits and proceeded with. In 
that. view of the matter, the decree passed 
by the Courts below cannot be sustained, 


13. Mr. Y. S. Mankad has invited our 
attention to the. decision’ of the Supreme 
Court in Shop named: Kaloji Talusappa 
Ganga Vathi v. Khyanagotida, AIR 1970 
SC 1420. That is a ‘decision which ‘is 
based upon the Hyderabad Money Len- 
ders Act. The Supreme Court has taken 
the view that in absence of a money- 
lender’s licence the suit filed by the 
plaintiff-money-lender should be dismiss- 
ed.. The decision is based upon S.'9 of 
the Hyderabad Act. There is nothing in 
that decision to show whether the Hy- 
derabad Act has a section corresponding 
to S. 10 of the Bombay Monéy-lenders 
Act, 1946. . Therefore; the principle laid 
down in that: decision cannot be applied 
to the facts of the present case.' ` 


14. We, therefore, set aside the de- 
cree passed by the Courts below and re- 
mand the suit to the Trial Court with a 
direction ‘that the suit, upon remand, 
shall be stayed during the periog during 
which the proceedings which have been 
instituted or which may be ‘instituted by 
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the plaintiff hereafter for obtaining a 
licence from the Registrar under the 
Bombay Money-lenderg Act, 1946 have 
come to a final conclusion. If ultimately 
the plaintiff fails to produce, at the con= 
clusion of any such proceedings, the li~ 
cence, the learned Trial Judge shall dis- 
miss the suit. If he produces the licence 
before the learned Trial Judge at the end 
of any such proceedings in that behalf, 
the learned Trial Judge shall proceed with 
the suit and decide it on merits and ac~ 
cording to law and pass an appropriate 
decree in the suit. If the plaintiff wants 
to institute fresh proceedings before the 
Registrar: to obtain a licence for the 
period from 1950 to 1963, he shall make 
an appropriate application in that behalf 
to the appropriate authority before 31st 
March 1976. In ‘light. of the language 
used in sub-s. (2) of S. 10 of the Bombay 
Money-lenders Act, 1946 we direct the 
plaintiff to produce the money-lender’s 
licence for the period: from 1950 to 1963 
before the learned ue Judge as stat- 
ed above. 


15. . The appeal is, fbersiora, allowed 
and the suit is remanded to ‘the Trial 
Court under the aforesaid terms, There 
shall be no order as to costs of this 
appeal : 


16.: The earned advocates appearing 
for both the parties request us to direct 
the Trial Court- to invest the monies, 
deposited in the Trial Court by the de- 
fendant, in a fixed deposit. account in 
order that the interest thereon may not 
be lost. In our opinion, this request de- 
serves to be granted. We . therefore, 
direct the learned Trial Judge to invest 
in a Scheduled Bank the amount lying 
in the Court in this suit in the name of 
the ‘Nazir of the Court in a fixed de- 
posit account ‘in the first instance for a 
period of three years. If this litigation 
does not end at the end of the said period 
of three years, then the learned 
Trial Judge, after hearing both the par- 
ties, shall be at liberty to renew the in- 
vestment for such further period as is 
pica 


Appeal allowed, 
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Megjibhai Khimji Vira and another, 
Appellants v. Chaturbhai Taljabhai and 
others, Respondents, 

First Appeal No. 600 of 1974, D/- 14-2- 
1977.* 

Motor Vehicles Act (4 of 1939), Sec- 
tion 110-A, sub-s. (1), Cl. (b) and S, 110-B 
— Claims for compensation arising out of 
the use of a motor vehicle — Claim appli- 
cation by brother and nephews of de- 

_ceased who were legal representatives — 
Maintainability. (Fatal Accidents Act 
(1855), S. 1-A). 


A claim for compensation arising out 
of the use of a motor vehicle would be 
exclusively governed by the provisions of 
Ss. 110 to 110-F of the 1939 Act and 
bears no connection to claims under the 
Fatal Accidents Act (1855) and the Claims 
Tribunal need not follow the principles 
laid down under the latter Act, 

(Paras 7 and 15) 

The change brought about by the intro- 
duction of Ss. 110-A to 110-F in the 1939 
Act was not merely adjectival or proce- 
dural in nature. Clause (b) of sub-s. (1) 
of S. 110-A and S. 110-B of the 1939 Act 
clearly deal with substantive law and 
being wider in scope than Ss. 1-A and 2 
of the 1855 Act, must prevail over the 
general law. In view of the difference in 
the language of Ss. 1-A and 2 of the 1855 
Act and Ss. 110-A and 110-B of the 1939 
Act, the latter Act being a special Act, 
must override the general law contained 
in the former Act. (Para 13) 


Held that the claim application by the 
nephews of the deceased was maintain- 
able and could not be thrown out on the 
ground that the claimants were not the 
persons- named in S. 1-A of the 1855 Act. 


Case law Rel. on. (Para 15) 
Cases Referred; Chronological Paras 
AIR 1976 SC 237 14 
1975 ACJ 344 (Andh Pra) 6 
1974 ACJ 182 (Mad) 6 
AIR 1973 Delhi 67 5 
1971 Lab IC 116: 1970 ACJ 80 5 


AIR 1970 Ker 241:1970 Lab IC 1273 
AIR 1970 Madh Pra 168 i 
AIR 1969 Delhi 183 7,15 
AIR 1967 Mad 123 7,15 


*(Against decision of N. N. Gandhi, Motor 
Accident Claims Tribunal, Nadiad in 
Motor Accident Petn. No. 78 of 1972). 
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1967 ACJ 297 (Punj) 7,15 
AIR 1966 Punj 288 (FB) 5 
AIR 1955 SC 661 a 
AIR 1916 Lah 133 (2) ` 5 
(1909) 2 KB 193:78 LJ KB 587 8 
(1808) 1 Camp 493 8 


S5. B. Majmudar, for Appellants; V. J. 
Desai, for. Respondents. 


AHMADI, J.:— On the morning of 8th 
May, 1972 at about 6.00 A.M. Gordhan- 
bhai Tarjabhai was driving his bullock 
cart laden with cotton along National 
Highway No. 8 towards Vasad Cross roads 
with Maheshbhai Ranchhodbhai resting 
on top of the cotton bales. A speeding 
Ambassador Car No. M. H. C. 7144 driven 
by one Chandrashekhar K. Nair came 
from behind and dashed against this þul- 
lock cart, which was proceeding at a 
leisurely pace towards Vasad cross roads. 
As a result of this violent impact from 
behind, the cart driver Gordhanbhai was 
killed instantaneously. Maheshbhai, who 
was sitting on the top of the cotton, was 
thrown out and sustained injuries. One 
bullock died on the spot and the other 
was injured. The cart was reduced to a 
shambles. The brother and the nephews 
of the deceased filed a claim application 
No. 78 of 1972 before the Motor Accident 
Claims Tribunal, Kaira at Nadiad claim- 
ing a sum of Rs. 20,000/- by way of com- 
pensation on the ground that the accident 
was the direct result of negligence on the 
part of the driver of the motor car in 
question. The Claims Tribunal, however, 
awarded a sum of Rs. 9,000/~ by way of 
compensation from the owner and the 
insurer of the motor car with interest at 
6% per annum from the date of the claim 
application and proportionate costs. The 
owner and the insurer being aggrieved by 
this award made by the Claims Tribunal, 
have preferred the present appeal. The 
claimants have also filed cross-objections 
claiming an additional amount of Rupees 
6,000/- on the ground that the Claims Tri- 
bunal had failed to award just compensa- 
tion to them. 

‘2. The owner and the Insurance Co. of 
the motor car involved in the accident, 
filed separate written statements contend- 
ing that the driver of the vehicle got 
‘dazzled’ by the light of the vehicle 
coming from the opposite direction and as 
there was no reflector affixed to the cart, 
he could not notice the cart ahead of him 
and as a result ran into that vehicle, The 
fact that the car driver Chandrashekhar 
K. Nair was in the employ of the first op- 
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ponent, Meghjibhai Khimji Vira, is not in 
dispute. The opponents, however, deny 
their liability to pay compensation for the 
accident to the claimants. 

3. The first question which arises in 
this appeal is whether the finding of the 
Tribunal that the accident was the direct 
result of negligence on the part of the 
driver of the motor vehicle involved in the 
accident, is well founded. Mr. Majmu- 
dar, contended that the burden of estab- 
lishing negligence lay heavily on the 
claimants and the claimants had failed to 
discharge the burden, inasmuch as, they 
had not led any evidence except the evi- 
dence of the sole interested witness 
Maheshbhai Ranchhodbhai, P., W. 2, who 
was himself injured in the accident. His 
contention was that the Tribunal ought 
not to have accepted the uncorroborated 
interested testimony of this witness 
Maheshbhai to hold that the accident was 
due to the negligence of the car driver. 
The accident occurred on the morning of 
8th May, 1972 at about 6.00 A. M. on 
National Highway No. 8 at a short 
distance from the Vasad cross roads. The 
bullock cart in question was proceeding 
towards the north and was about 65 ft. 
south of the Kilometer Stone No. 89/2 
when this car came from behind and 
dashed against it. The panchnama show- 
ing the physical condition of the place of 
accident was prepared by the police at 
about 10.30 A. M. and it shows that the 
width of the tar road was 22 ft. with 
6 ft. wide shoulders on either side. The 
damaged cart was lying about 28 ft. to the 
north from the scene of occurrence. The 
car was found at a distance of about 55 ft. 
to the north with the right side front head 
light, bumper, mud-guard and wheel plate 
badly damaged. It is significant to note 
that the damage is exclusively to the 
right front side of the vehicle. We have 
it from the evidence of Maheshbhai 
P. W. 2 that the car came from behind 
and tried to over-take the bullock cart 
from the wrong side i.e. from its left, 
and in the process the collision took place. 
This part of the evidence of Maheshbhai 
is corroborated by the fact that the right 
front side of the motor car is ‘badly 
damaged. Even if we turn to the written 
statements filed on behalf of the owner 
and the Insurance Company the explana- 
tion given is that the car driver was 
dazzled by the front lights of the on 
coming vehicle and as a result ran into 
the bullock cart. There is, therefore, no 
reason why we should doubt the testi- 
mony of Maheshbhai, P. W. 2, on which 
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the Tribunal has placed reliance. The 
driver of the car has not entered the wit- 
ness box to give his account of the ac- 
cident. In fact, the opponents have not 
examined any witness to controvert the 
evidence of Maheshbhai. We are, there- 
fore, of the opinion that there is no merit 
in the contention of Mr. Majmudar that 
the finding of the Tribunal that the ac- 
cident occurred because of the negligence 
of the driver of the motor car is not well 
founded. We, therefore, confirm that find- 
ing, 


4. The deceased, Gordhanbhai Tarja~ 
bhai, had two brothers, Chaturbhai Tarja- 
bhai and Somabhai Tarjabhai. Somabhai 
pre-deceased him and claimants Nos. 2 
and 3 are his sons. Claimant No. 1, Cha- 
turbhai, died during the pendency of the 
claim application before the Tribunal 
without any issue. The two sons of the 
deceased Somabhai are the legal repre- 
sentatives of Chaturbhai also. Mr. Majmu- 
dar raised a neat question of law involving 
the interpretation of the provisions of 
Ss. 1-A and 2 of the Fatal Accidents Act, 
1855 (hereinafter referred to as “the 1855 
Act”) on the one hand and Ss. 110 to 
110-F of the Motor Vehicles Act, 1939 
(hereinafter referred to as “the 1939 Act”) 
On the other. He argued that a Claims 
Tribunal inquiring into a claim for com- 
pensation in respect of a fatal accident 
arising out of the use of a motor vehicle 
must apply the law contained in Ss. 1-A 
and 2 of the 1855 Act. According to him, 
the claimants, who were the brother (who 
died pendente lite) and the nephews of 
the deceased, were not dependants under 
S. 1-A of the 1855 Act as that section re- 
cognises only the wife, husband, parent 
and child as beneficiaries and hence the 
claimants cannot maintain an action in 
damages because of the death of Gordhan- 
bhai. Mr. Desai on the other hand con- 
tended that Ss. 110 to 110-F of the 1939 
Act provide a complete Code and all 
claims for comvensation arising out of 
the ‘use of a motor vehicle would be 
governed by the aforesaid provisions and 
the Claims Tribunal was not concerned to 
look into the provisions of the 1855 Act. 
According to him, the provisions of the 
1939 Act confer a right on the “legal re- 
presentatives” of the deceased to receive 
“just compensation” and, therefore, the 
claimants’ application cannot be thrown 
out on the ground that the claimants are 
not persons named in S, 1-A of the 1855 
Act. We must frankly confess that there 


is a sharp difference of opinion on the 
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rival contentions canvassed before us 
amongst the different High Courts and we 
shall presently point out the cleavage. 


5. The first group of cases Bishan Das 
v. Ram Labhaya, AIR 1916 Lah 133 (2), 
Northern India Transporters Insurance 
Co. Lid. v. Smt. Amrawati, AIR 1966 Punj 
288 (FB); Smt. Kamla Devi v. Kishan- 
chand, AIR 1970 Madh Pra 168 P. B. 
Kader v. Thatchamma, AIR 1970 Ker 241; 
Prabh Kumari v. Surrinder Nath, 1970 
ACJ 80: (1971 Lab IC 116) (J & K) and 
Dewan Hari Chand v. Municipal Corpo- 
ration of Delhi, AIR 1973 Delhi 67 take 
the view that every claim application for 
compensation arising out of a fatal ac- 
cident would be governed by the substan- 
tive provisions in Ss. 1-A and 2 of the 
1855 Act and no dependant of the de- 
ceased other than the wife, husband, 
parent or child would be entitled to com- 
mence an action in damages against the 
tortfeasors, 


6. The second group of cases Perumal 
v. G. Ellusamy Reddiar, 1974 ACJ 182 
(Mad) and the Vanguard Insurance Co. 
Ltd. v. Hanumantha Rao, 1975 ACJ 344 
(Andh Pra) steer a middle course and 
take the view that the provisions con- 
tained in Ss. 110 to 110-F of the 1939 Act 
are adjectival or procedural in nature 
and they do not impinge upon the sub- 
stantive provisions contained in Ss. 1-A 
and 2 of the 1855 Act, which alone give 
a right to the dependants of the victim of 
a fatal accident to commence an action in 
damages against the tortfeasors. These 
cases, however, draw a distinction ‘be- 
tween a claim under S. 1-A which is re- 
stricted to the relatives of the deceased 
named therein and a claim under S. 2 
which may be brought by representatives 
of the deceased, who are entitled to suc- 
ceed to the estate of the deceased. In 
other words, these authorities take the 
view that under S. 1-A compensation for 
wrongful death is strictly limited to the 
loss suffered by the beneficiaries named 
therein, whereas under S. 2 the measure 
of compensation being the economic loss 
occasioned to the estate of the deceased, 
his representatives would be entitled to 
claim thereunder. 


7. The third group of cases Mohmam- 
med Habibullah v. K. Seethammal, AIR 
1967 Mad 123, Veena Kumari Kohli v. 
Punjab Roadways, 1967 ACJ 297 (Punj), 
and Smt. Ishwar Devi Malik v. Union of 
India, AIR 1969 Delhi 183 take the view 
that a claim for compensation arising out 
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of the use of a motor vehicle would be 
exclusively governed by the provisions of 
Ss. 110 to 110-F of the 1939 Act and bears 
no connection to claims under the 1855 
Act and the Claims Tribunal need not 
follow the principles laid down under 
the latter Act. 


8. The point which we are called upon 
to decide in this First Appeal is not cover- 
ed by any decision of this court; at least 
our attention has not been invited to any 
such decision. We, therefore, propose to 
examine the rival points of view unaided 
and unhampered by authority. In order 
to appreciate the contentions of the 
learned counsel, it is necessary to peep 
into the past for a while and capitulate 
the position in law as obtaining before the 
enactment of the 1855 Act. It is well 
known that under the Common Law of 
England no action could be laid by the 
dependants or heirs of a person whose 
death was ‘brought about by the tortious 
act of another on the maxim actio per- 
sonalis moritur cum persona although a 
person injured by a similar act could 
validly claim damages for the wrong done 
to him. That is why it was commented 
that it was cheaper to kill than to maim, 
the classic illustration to it being provid- 
ed in Baker v. Balton (1808) 1 Camp 493. 
That was a case of a couple, husband and 
wife, travelling in an omnibus which 
turned turtle because of the negligence 
of the driver of the said vehicle. The 
husband escaped with minor injuries but 
the unfortunate wife passed away. The 
husband could successfully sue the defen- 
dants in damages for the injuries sustain- 
ed by him but he had no remedy for the 
death of his wife. It did seem rather il- 
logical that a husband could claim 
damages on being deprived of the com- 
pany of his wife temporarily but not if 
the company was lost for ever. At com- 
mon law, this dictum was followed right 
upto 1846 and even thereafter with the 
exception of Jackson v, Watson & Sons, 
(1909) 2 KB 193 in which case the plain- 
tiff was awarded compensation for breach 
of contract on the death of his wife who 
ate the defendants’ tinned salmon. This 
unfortunate situation: was remedied in 
England by the passing of the Fatal Ac- 
cidents Act, 1846, popularly known as 
Lord Campbell’s Act. The inroad made 
by Lord Campbell’s Act into the maxim 
actio personalis moritur.cum persona was 
made absolute by the Law Reforms Act, 
1934, which has rendered the maxim ob- 
solete. The rule in Baker v. Bolton was 
followed in all countries including India 
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where the English Common Law applied. 
Hot on the heels of Lord Campbell’s Act, 
the Indian Legislature enacted the Legal 
Representatives Act, 1855 (Act No. 12 of 
1855) and the Fatal Accidents Act, 1855 
(Act No. 13 of 1855) both of which came 
into force on the same day. namely, 
March 27, 1855. 


9. The 1855 Act is fashioned on the 
lines of the English Act of 1846. The Pre- 
amble of the 1855 Act states the reasons 
for its enactment. It says that “where no 
action or suit is now maintainable in any 
court against a person who, by his wrong- 
ful act, neglect or default, may have 
caused the death of another person, and 
it is often times right and expedient that 
the wrong-doer in such cases should be 
answerable in damages for the injury so 
caused by him, it has become necessary 
to make provision giving a right to the 
dependants named therein to maintain an 
action in damages in respect of a death 
arising out of a fatal accident. It becomes 
at once Clear that the law, as it stood be- 
fore the enactment of the 1855 Act, pre- 
cluded action for recovery of damages 
being brought on the death of a person 
occasioned by the wrongful act of another. 
Section 1-A of the 1855 Act is divided in 
three paragraphs. The first paragraph 
confers a new right and provides that 
whenever the death of a person shall be 
caused by the wrongful act, neglect or 
default and the act is such as would (if 
death had not ensued) have entitled the 
party injured to maintain an action and 
recover damages in respect thereof, the 
party who would have been liable if 
death had not ensued, shall be liable to 
an action or suit for damages, notwith- 
standing the death of the person injured, 
and although the death shall have been 
caused under such circumstances as 
amount in law to felony or other crime. 
This statutory enactment has the effect 
of removing the protective umbrella 
thrown by the maxim ‘actio personalis 
moritur cum persona’ and makes the tort- 
feasor, whose wrongful act has caused 
death, Hable in damages. The second 
paragraph of that section says that every 
such action or suit shall be for the benefit 
of the wife, husband. parent and child, 
if any, of the person whose death shall 
have been so caused and shall he 
brought by and in the name of the 
executor, administrator or representative 
of the person deceased. The third para- 
graph then provides that in every such 
action the court may give such damages 
as it may think proportioned to the loss 
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resulting from such death to the parties 
respectively, for whom and for whose 
benefit such action shall be brought; and 
the amount so recovered, after deducting 
all costs and expenses, including the cost 
not recovered from the defendant, shall 
be divided amongst the beforementioned 
parties, or any of them, in such shares 
as the court by its judgment or decree 
shall direct. Section 2 of the 1855 Act, 
which is in the nature of a proviso, says 
that not more than one action or suit 
shall be brought for, and in respect of the 
same subject-matter of complaint. It is 
further provided that in any such action 
or suit, the executor, administrator, or re~ 
presentative of the deceased may insert 
a claim for, and recover any pecuniary 
loss to, the estate of the deceased occa- 
sioned by such wrongful act, neglect, or 
default, which sum when recovered, shall 
be deemed part of the assets of the estate 
of the deceased. It is lastly provided by 
Section 3 that the plaint in any such 
action or suit shall give particulars 
of the person or persons for whom, or on 
whose behalf, such action or suit shall be 
brought and of the nature of the claim 
in respect of which damages shall be 
sought to be recovered. It is clear on a 
plain reading of these provisions that the 
1855 Act makes provisions for two dis- 
tinct kinds of damages. Under S. 1-A, 
the damages are recoverable for the loss 
occasioned to the dependants of the de- 
ceased by his death, while under S. 2, 
the damages are awardable for the pecu- 
niary loss resulting to the estate of the 
deceased, nae 


10. The Legal Representatives Suits 
Act (No. 12 of 1885) was enacted to enable 
executors, administrators or representa~ 
tives to sue and be sued for certain 
wrongs (which according to the existing 
law did not survive) causing pecuniary 
loss to the estate of deceased person 
where action might have been maintained 
by such person for compensation for such 
wrong during his lifetime, Again by Sec- 
tion 306 of the Succession Act the right 
to prosecute any action or proceeding 
existing in favour of a person at the time 
of the decease is made to survive to his 
executors or administrators except causes 
of action for personal injuries not causing 
the death of the party. A plain reading 
of this section undoubtedly shows that 
the cause of action regarding personal in- 
juries causing the death of the party 
enures after his death to his executors or 


administrators, the maxim ‘actio per- 
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sonalis moritur cum persona’ 
standing. 


11. The 1855 Act although brought on 
the statute book with effect from March 
27, 1855, has not undergone any change. 
To quote the words of Krishna Iyer J. (as 
he then was) in P. B. Kadar v. Thatch- 
amma (AIR 1970 Ker 241), the Act is a 
trifle archaic in form and somewhat ob- 
solescent in content. Under the Indian 
Act, which is largely modelled on the 
English statute of 1846, brothers and sis- 
ters are not entitled to rank as depen- 
dants, although in England, the mother 
country (I mean of the statute), by S. 2 
of the Fatal Accidents Act, 1855, brother, 
sister, uncle and aunt of the deceased and 
the issue of such relatives have been in- 
ducted into the area of statutory depend- 
ency. The other progressive amendments 
to the English statute also have not been 
copied in our country. It is, however, 
necessary to note that with the advent of 
the motor car and the rapid increase in 
its number, heavy demands were made 
on our otherwise narrow roads increasing 
the number of accidents in their endeav- 
our to unceremoniously push out pedes- 
trians and slow moving vehicles on the 
edges. The motor accidents involving 
third parties were ever on the increase 
and that compelled the Legislature to step 
in to provide for compulsory insurance 
in respect of third party risk. Sections 94 
to 97 of the 1939 Act make substantive 
provisions to compel the owners of motor 
cars to take out insurance policies to 
safeguard the interest of the third par- 
ties who become victims of negligent 
driving of motor vehicles. It is indeed 
true that before the introduction of Sec- 
tions 110 to 110-F in the 1939 Act, claims 
arising out of the fatal accidents involving 
the use of motor vehicles, were governed 
by the substantive provisions contained 
in the 1855 Act. Section 110, which was 
brought on the statute book by Act No. 
100 of 1956, provides for the constitution 
of Claims Tribunals for the purpose of 
adjudicating upon claims for compensa- 
tion in respect of accidents involving the 
death of, or bodily injury to, persons 
arising out of the use of motor vehicles, 
S. 110-A next provides that an applica- 
tion for compensation arising out of an 
accident of the nature specified In sub- 
sec, (1) of S. 110 may be made by the per- 
son, who has sustained the injury, or 
where death has resulted from the acci- 
dent, by all or any of the legal represen- 
tatives of the deceased; S. 110-B next 
provides that the Claims Tribunal shall 


notwith- 
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hold an inquiry into the claim amd may 
make an award determining the amount 
of compensation which appears to it to 
be just and specify the person or persons 
to whom compensation shall be paid. It 
is further provided that in making the 
award, the Claims Tribunal shall specify 
the amount which shall be paid by the 
insurer or owner or driver of the vehicle 
involved in the accident, or by all or any 
of them, as the case may be. The Tri- 
bunal is empowered by S. 110-CC to 
award simple interest at such rate and 
from such date as it may specify on the 
claim allowed. Section 110-E provides 
for the recovery of the compensation 
money from the insurer as arrears of 
land revenue. 


11-A. There cannot be any gainsaying 
that the 1939 Act makes provision for the 
constitution of the Claims Tribunal to 
provide a cheap and speedy mode of en- 
forcing liability arising out of the use of 
motor vehicles. It is a benevolent legis- 
lation which calls for liberal and broad 
interpretation so that the real purpose 
underlying the enactment of Ss. 110 to 
110-F is achieved and full effect is given 
to the legislative intent. It is well settled 
that if while interpreting a welfare legis- 
lation any provision of the Act is capable 
of two constructions, that construction 
should be preferred which furthers the 
policy of the Act and is more beneficial 
to the class in whose interest the law has 
been made. The contention that the 
group of Ss. 110 to 110-F merely lays 
down the procedure and powers of the 
Tribunal and do not deal with liability at 
all, in other words, they are merely ad- 
jectival or procedural in nature, does not 
seem to be wholly correct. The first 
para. of S. 1-A of the 1855 Act, no doubt, 
has the effect of nullifying the principle 
contained in the maxim ‘actio personalis 
Moritur cum persona’. The second para. 
of that section merely provides that every 
action or suit shall-be brought for the 
benefit of the wife, husband, parent and 
child, if any, of the person whose death 
shall have been so caused. The 1939 Act 
makes an inroad in sọ far as the second 
para. of S. 1-A of the 1855 Act-is con- 
cerned, in that S. 110-A thereof provides 
that an application for compensation 
arising out of an accident of the nature 
specified in sub-s. (1) of S. 110, may be 
made. where the death has resulted from 
the accident by all or any of the legal re- 
presentatives of the deceased. The pro- 


viso’ says that if all the legal representa- 
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tives of the deceased do not join in the 
application, the application shall be made 
“on behalf of or for the benefit of all the 
legal representatives of the deceased”, It 
is, therefore, clear on a plain reading of 
S. 110-A of the 1939 Act that the right 
to apply for compensation where death 
has resulted from the accident, is con- 
ferred on all the legal representatives of 
the deceased. If para. 2 of S. 1-A of the 
1855 Act is a substantive provision, as 
was contended before us by Mr. Majmu- 
dar, we fail to understand why Cl. (b) of 
sub-s. (1) of S. 110-A, which confers a 
right on the legal representatives of the 
deceased to claim compensation, cannot be 
termed to be a substantive provision. The 
1939 Act is undoubtedly a special legisla- 
tion dealing with accidents arising out of 
the use of motor vehicles. According to 
the cardinal rule of construction, a parti- 
cular or special rule must control or cut 
down the general rule (Bengal Immunity 
Co, Ltd. v. State of Bihar, AIR 1955 SC 
661). We have, therefore, no doubt in 
our minds that Cl. (b) of sub-s. (1) of Sec- 
tion 110-A of the 1939 Act is a substan- 
tive provision which confers a right on 
all the legal representatives of the de- 
ceased-victim of a tortious act to claim 
compensation from the wrong-doer, and 
being a special provision dealing with ac- 
cidents arising out of the use of motor 
vehicles, it has the effect of overriding 
para. 2 of S. I-A of the 1855 Act. 


. 12. We have noticed earlier that Sec- 
tion 1-A of the 1855 Act provides that the 
quantum of damages shall be proportion- 
ed to the loss resulting from the death to 
the dependants. The limits of the court’s 
discretion in fixing the amount of damages 
in such cases have ‘been clearly demar- 
cated by the Legislature by the use of 
the words “the court may give such 
damages as it may think proportionate to 
: the loss resulting from such death to the 
» parties’. On the other hand, S. 110-B of 
the 1939 Act provides that the Claims 
' Tribunal shall make an award “deter- 
mining the amount of compensation 
' which appears to it to be just”. By this 
‘ provision the concept of “just compensa- 
tion” has been introduced. Under the 
third paragraph of S. 1-A of the 1855 Act, 
the compensation to be awarded must be 
‘proportioned to the loss resulting from 
the death to the parties for whom and for 
whose benefit the action is commenced, 
‘whereas, under S. 110-B of the 1939 Act, 


the legal representatives of the deceased, , 


victim of a fatal accident caused. by a 


` 
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motor vehicle, are entitled to “just com- 
pensation”. The words of limitation cir- 
cumscribing the court’s discretion under 
S. 1-A of the 1855 Act to award damages 
proportioned to the loss resulting to the 
dependants from death would clearly 
debar considerations of contributory 
negligence and the like which enter the 
field in the matter of assessment of com- 
pensation under the 1939 Act. There can, 
therefore, be no doubt that S. 110-B of 
the 1939 Act gives wider scope to the 
Claims Tribunal in the matter of assess- 
ment of compensation and we do not find 
limitative words as are noticed in the 
third para. of S. 1-A of the 1855 Act. If 
the third paragraph of S. 1-A of the 1855 
Act is a substantive provision, as submit- 
ted by Mr. Majmudar, we fail to under- 
stand why S. 110-B of the 1939 Act, which 
also deals with the same subject, cannot 
be said to be a substantive provision. - It 
is not necessary to repeat that S. 110-B 
of the 1939 Act being a special provision, 
shall override the general provision con- 
tained in para. 3 of S. 1-A of the 1855 Act. 


13. For the above reasons, we are in- 
clined to think that the introduction of 
Ss. 110-A to 110-F in the 1939 Act have 
brought about certain radical changes 
impinging upon the provisions contained 
in Ss. 1-A and 2 of the 1855 Act. We, 
therefore, cannot agree with the learned 
counsel for the appellants that the change 
brought about by the introduction of Sec- 
tions 110-A to 110-F in the 1939 Act was 
merely adjectival or procedural in nature. 
We are, therefore, of the opinion, that 
Cl. (b) of sub-s. (1) of S. 110-A and Sec- 
tion 110-B of the 1939 Act clearly deal 
with substantive law and being wider in 
scope than Ss. 1-A and 2 of the 1855 Act, 
must prevail. over the general law. In 
view of the difference in the language of 
Ss. 1-A and 2 of the 1855 Act and Sec- 
tions 110-A and 110-B of the 1939 Act, 
we are of the opinion that the latter Act 
being a special Act, must override the 
general law contained in the former Act. 

14. Considerable reliance was placed 
by Mr. Majmudar on the decision of the 
Supreme Court in. New India Insurance 
Co. Ltd. v. Smt. Shanti Misra, AIR 1976 
SC 237. In that case accident occurred 
on ilth September, 1966 in which Shri 
Amar Nath Misra met his death due to 
collision between his motor cycle and a 
truck. Cause of action accrued to the 
widow and children of the deceased to 
claim compensation under the 1855 Act. 
A, suit could have been brought under 


77. 


rt. 82 of the Lim. Act, 1963 within two 
ears of the occurrence but in the mean 
me the Government of Uttar Pradesh 
stituted a Claims Tribunal under Sec- 
on 110 of the 1939 Act by a notification 
ublished on 18th March, 1967. The 
laim application was filed under Sec- 
on 110-A on 8th July, 1967 and the ap- 
ellants objected to the jurisdiction of 
1e Tribunal to entertain the application. 
‘he Tribunal spurned the objection 
rhereupon the appellants filed a writ 
etition in the High Court, which was al- 
owed by a single Judge. In appeal filed 
gainst that decision, there was a differ- 
nee of opinion between the two Judges 
onstituting the Division Bench and on a 
eference to a third Judge, the view taken 
iy the High Court was that the Tribunal 
iad jurisdiction to entertain the applica- 
ion. It will appear from these facts that 
he contention before the Supreme Court 
vas limited to the question of jurisdic- 
ion of the Tribunal to entertain the claim 
pplication, cause of action for which ac- 
‘rued before its constitution on 11th Sep- 
ember, 1966. Dealing with this limited 
yuestion, the Supreme Court after refer- 
‘ing to the relevant provisions of Sec- 
ions 110-A and 110-F of the 1939 Act, 
»bserved as under: 


“On the plain language of Ss, 110-A 
and 110-F there should be no difficulty in 
‘aking the view that the change in law 
was ‘merely a change of forum i.e. a 
thange of adjectival or procedural law 
and not of substantive law. It is a well 
astablished proposition that such’ a change 
of law operates rétrospectively and the 
person has to go to the new forum even 
if his cause of action or right of action 
accrued prior to the change of forum.” 
Dealing with the expressions “arising out 
of an accident” occurring in sub-s. (1) 
and “over the area in which the accident 
occurred”, mentioned in sub-s. (2), the 
Supreme Court observed that they clear- 
ly show that the change of forum was 
meant to be operative retrospectively 
irrespective of the fact as to when the 
accident occurred, The provision of limi- 
tation of 60 days contained in sub-s. (3) 
did not constitute an impediment, be- 
cause, in the opinion of the Supreme 
Court the delay could be condoned under 
the proviso. It is, therefore, clear that 
the Supreme Court considered the lan- 
guage of Ss. 110A and 110F for the limited 
purpose of determining the question of 
jurisdiction and it was never called upon 
to consider the effect of cl. (b) of sub- 
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s. (1) of Ss. 110A and 110B of the 1939 
Act, qua Ss. 1 and 2 of the 1855 Act. 
We are, therefore of the opinion that the 
decision of the Supreme Court, on which 
considerable reliance has been placed by 
Mr. Majumdar, has no application to the 
facts of the present case and that deci- 
sion is not an authority for the proposi- 
tion that. the aforesaid sections do not 
deal with substantive law. 


15. For the above reasons we are of 
the view that the present claim applica- 
tion by the nephews of the deceased 
Gordhanbhai Tarjabhai is clearly main- 
tainable. It was not contended by Mr. 
Majmudar that the claimants were not 
the legal representatives of deceased 
Gordhanbhai. We, therefore agree with 
the view taken in the third group of 
cases, namely, Mohammad Habibullah v. 
K. Seethammal, AIR 1967 Mad 123; 
Veena Kumari Kohli v. Punjab Road- 
ways, 1967 ACJ 297 (Punj) and Smt. 
Ishwar Devi Malik v. Union of India, 
AIR 1969 Delhi 183, on the principal 
contention regarding the maintainability: 
of the claim application by the nephews 
of the deceased, 





16. Now to the question of assessment 
of compensation. The claimants claimed 
an amount of Rs. 20,000/- in the claim 
application. The Tribunal has awarded 
Rs. 9,000/- with 6 per cent interest and 
proportionate costs. The original claim- 
ants have filed cross-objections claiming 
an additional amount of Rs. 6,000/-. Mr. 
Desai pointed out that so far as the 
bullock which succumbed to the injuries 
is concerned, the claim was for Rs. 1,000/- 
‘based on the receipt Ex. 46, which evid- 
ences that the bullock was purchased for 
Rs, 1100/- on Falgun Vad 10 of S. Y. 
2025. In the panchnama Ex. 34 the esti- 
mated value of the bullock is Rs. 700/-. 
The Tribunal has awarded a sum of 
Rs, 700/- on the ground that the bullock 
was used for agricultural purposes upto 
May 8, 1972 after its purchase and 
secondly because its value was estimated 
at Rs. 700/- in the panchnama. Now so 
far as the panchnama is concerned. it is 
merely an estimate and can be relied 
upon in the absence of any other reliable 
evidence. It is true that the bullock was 
used for agricultural purposes upto 
May 8, 1972 but then expenses had to be 
incurred for its maintenance upto that 
time. Since it was purchased for 
Rs, 4100/- we are of the opinion that the 


` Tribunal ought to’ have awarded’ a sum 
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of Rs. 1,000/- for the loss of the bullock. 
The second bullock was injured as is 
clear from the evidence of Ranchhodbhai 
Somabhai Patel and Maheshbhai Ran- 
chhodbhai Patel. The former deposes to 
have spent a sum of Rs. 200/- for the 
treatment of the injured bullock. There 
is practically no cross-examination on 
this point. ‘That is the claim made in the 
claim application also. The Tribunal has 
not awarded any amount on the ground 
that there is no reliable evidence. A 
statement made on oath, if not contested 
in cross-examination, can be accepted 
without demur. We therefore think that 
this claim should be allowed. The clai- 
mants have claimed a sum of Rs. 1,000/- 
for damage to the cotton which was being 
carried in the cart at the time of the 
accident. The cotton loaded in the cart 
was a well known “Shankar 4” variety. 
It appears from the panchnama Ex. 34 that 
after the accident, cotton was found 
littered all over the road near about the 
Place of the accident. Witness Ran- 
chhodbhai Somabhai Patel has deposed 
that cotton worth Rs. 1,000/- was render- 
ed useless because of the accident. 
Making some allowance for exaggeration, 
there being no independent evidence in 
this behalf, we are inclined to think that 
at least a sum of Rs. 500/- ought to have 
been allowed by the Tribunal. Mr. Desai’s 
main grievance was that the Tribunal 
has allowed a meagre amount of Rupees 
4000/~ as against the claim of ‘Rs. 13,000/- 
for loss to the estate and dependency 
benefit. ' The ‘evidence shows that the 
family had 9 Bighas of land under culti- 
vation. In addition, the 
dhanbhai was cultivating an extra- field 
of about 6 Bighas fetching an income of 
Rs, 900/~ per annum. The exact age of 
the deceased is not on record but the 
evidence permits an inference that he 
Was aged about 55 to 60 years on the 
date of the accident, By his death, the 
income of Rs. 900/- per annum is com- 
pletely lost to the’ family. Besides after 
his death, a labourer was required to be 
hired on a salary of Rs. 100/- ‘per month 
Le. Rs. 1200/- per annum. It is true that 
the deceased was spending about Rupees 
2,000/- for his maintenance, It is also true 
that the agricultural income from the 
field admeasuring about 9 bighas has not 
diminished after the death of Gordhan- 
bhai. There can, ‘however, be no doubt 
that the services of Gordhanbhai have 
been lost to the family. The family has 
to spend an extra amount of Rs. 1200/- 
per annum by way of salary to the hired 
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labourer. The income of Rs. 900/- per 
annum from the other field of 6 Bighas 
is totally lost. In these circumstances, 
there is justification in the contention of 
Mr. Desai that the award of Rs. 4,000/- 
as against the claim of Rs. 13,000/- is 
extremely low. Even if we multiply the 
loss of Rs. 1200/- per annum.by a multi- 
ple of 5, the amount works out to 
Rs. 6,000/-. Since the claimants are earn- 
ing members, we do not purpose to assess 
the compensation as liberally as we 
would have done in case of a widow and 
minor children. Even this conservative 
assessment enhances the total amount 
of compensation from Rs. 9,000/- to 
Rs.. 12,500/-. 


17. In the result, therefore, the appeal 
is dismissed with costs. The cross-objec- 
tions are partly allowed, in that the ori- 
ginal claimants will be entitled to addi- 
tional amount of Rs. 3,500/- by way of 
compensation. The award of the Claims 
Tribunal will, therefore, be modified, in 
that, the figure “Rs. 12,500/-" will be 
substituted for the figure "Rs. 9,000/-” 
in the award. The claimants will get full 
costs on the cross-objections in this 


Court, ' 
Appeal dismissed. 
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Pravinkumar Vallabhdas and others, 


Appellants v. M/s. Chhotalal Parmanan- 
das & Co. and others, Respondents. 

First Appeals Nos, 372, 373 and 374 
of 1977, D/- 12-7-1977,* 


Motor Vehicles Act (4 of 1939), 
S. 110-A, sub-s. (1) — Claims out of 
accident resulting in death — Separate 
applications by different claimants — 
Maintainability, 


Section 110-A is an enabling provision 
and not a disabling one. An application 
made by one or more heirs of the 
deceased is maintainable even if other 
heirs are not impleaded. In such a case 
the power of the Tribunal is not limited 


*(Apainst decision of V. H. Thakore, 
Motor Accident Claims Tribunal, 
Junagadh, in M. A. C. Petns. Nos. 30, 
31 and 32 of 1974). 
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to awarding compensation in favour of 
applicants or to the extent of their 
shares, ‘A legal representative of the 
deceased applying for compensation and 
petting the same holds it not only on 
his own behalf but also as a trustee for 
other legal representatives entitled to a 
share in the compensation. AIR 1971 Cal 
229, Rel. on. (Para 4) 


Five different applications had come 
to be filed by different heirs of the 
deceased who was run over by the truck 
belonging to the respondent. One appli- 
eation had come to be filed by widow of 
the deceased, the other three were filed 
by the five minor children of the deceas- 
ed and the fifth application was filed by 
the mother of the deceased. In each of 
these. five applications, the rest of the 
heirs were made opponents, Each of 
these five applications was to realise the 
sum of Rs. 9999/-. Obviously the basic 
facts were common. The subject matter 
of the enquiry was common and with 
the consent of the parties the Tribunal 
had consolidated all the five matters. The 
Tribunal came to hold that the appli- 
cation by widow alone was tenable and 
the rest of the applications were not 
tenable in view of S. 110 of the. Motor 
Vehicles Act, 1939. The Tribunal held 
that in all Rs. 21,000/- were liable to be 
awarded, but in his view that only one 
application was tenable, he awarded the 
sum of Rs. 9,990/- only to the wife and 
dismissed the rest of those applications 
as incompetent. 


Held that when the Tribunal consoli- 
dated all the applications with the 
consent of the concerned parties and 
when in each of these five petitions all 
other heirs were impleaded as. parties, 
the Tribunal should have treated the 
consolidated proceedings before him as 
one application or should have awarded 
the full amount of compensation in one 
petition to the wife for and on behalf of 
her five minor children and her mother- 
in-law. (Para 3) 
Cases Referred: Chronological Paras 


AIR 1971 Cal 229 4 
(1971) 12 Guj LR 783 1 


S. P. Dave, for Appellants in all the 
matters; P. V. Nanavati, for Respondents 
fn all the matters. 


JUDGMENT: — These three appeals 
arise out of applications Nos. 30, 31 and 
32 of 1974 in the Court of Motor Acci- 
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dents Claims Tribunal, Junagadh. Two 
more applications, being applications 
Nos, 29 and 33 of 1974 also had come 
to be filed. All these five applications 
had arisen out of a fatal accident dated 
9-3-74 at Veraval in Junagadh District 
at about 10.00 A.M. One Vallabhdas 
Pragji had gone from his native place to 
Veraval to attend his wife’s brother’s 
marriage and was deputed to the bus 
Station to receive some guests who were 
expected to reach. Deceased Vallabhdas 
Pragji had gone there at about 9.00 
A.M. and had waited there upto 10.00 
A-M. awaiting the guests to arrive, but 
finding that none had come up, he had 
started going back te his  brother-in- 
law’s place to report the non-arrival of 
the guests, Just outside the entrance of 
the ST Bus station, he was run over by 
the truck belonging to the respondent 
Nos, 1 and 2 driver by their employee, 
the respondent No. 3. Death of Vallabh- 
das was instantaneous, Thereafter five 
different applications Nos. 29, 30, 31, 32 
and 33 of 1974 had come to be filed by 
different heirs of the deceased. The 
application No. 29 of 1974 had come to 
be filed by Ramaben, widow of Vallabh- 
das Pragji, impleading all other heirs as 
respondents, the application No. 30/74 
had come to be filed by her two sons 
Pravinkumar and Arvindkumar, the 
application No. 31/74 had come to be 
filed by two other sons of hers, Gir- 
dhar and Rajesh, the application No. 
32/74 had come to be filed by Rashila 
alias Babyben the daughter of the 
deceased, and the application No. 33/74 
had come to be filed by the mother 
of the deceased, Bai Jamna. As said 
above, in each of these five applications, 
the rest of the heirs were made oppo- 
nents, Each of these five applications was 
to realise the sum of Rs. 9999/-. Obvious- 
ly the basic facts were common. The 
subject matter of the enquiry was com- 
mon and with the consent of the par- 
ties, the learned Tribunal had consoli- 
dated all the five matters. The learned 
Tribunal of Shri V. H. Thakore, the 
then District Judge at Junagadh came 
to hold that application No. 29/74 alone 
was tenable and the rest of the appli- 
cations were not tenable in view of 
S. 110 of the Motor Vehicles Act, 1939. 
The learned Tribunal relying upon the 
judgment of this Court in M/s. Hirji 
Virji Transport Co. v.  Basiranbibi 
(1971) 12 Guj LR 783 held that in all 
Rs. 21,000/- were liable to be awarded 


but in his view that only one application 
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was tenable, he awarded the sum of 
Rs, 9,990/- only to the wife Ramaben 
and dismissed the rest of these appli- 
cations as incompetent. 


2 I am told at the Bar that Bai 
Jamna, the applicant of original appli- 
cation No. 33/74 has by now expired and 
there will ‘be no question of considering 
her claim for maintenance or damages. 
The three applications filed in all by 
five children of the deceased, all of 
whom were minor at the time the 
applications had came to be filed and 
most of whom must be minor even to- 
day if we look at their age in the peti- 
tions, were dismissed and so the above- 
mentioned three appeals are preferred. 
With the consent of the concerned 
advocates, all the three appeals are 
heard together and disposed of by this 
common judgment. 


3. The first question to be decided is 
whether such separate applications by 
different claimants were tenable or not. 
The learned Tribunal in this connection 
has inter alia observed as under: 


“Now, it need not be stated that such 
petition for compensation is instituted 
under S. 110-A, Motor Vehicles Act, 
1939, and its cl. (b) of sub-s, (1) lays 
down that, an application for compen- 
sation arising out of an accident of the 
nature specified in sub-s. (1) of S. 110 
may be made, where death has resulted 
from the accident, by all or any of the 
legal representatives of the deceased, 
while proviso to this sub-section pro- 


vides that, where all the legal repre- 
sentatives of the deceased have not 
joined any such application for com- 


pensation, the application shall be made 
on behalf of or for the benefit of all 
the legal representatives who have not 
so joined shall be impleaded as respon- 
dents to the application. Thus, by virtue 
of this proviso to sub-s, (1) of S. 110, 
only one application by all or any of the 
legal representatives of the deceased 
person is contemplated and that appli- 
cation would be deemed to have been 
made in a representative character on 
behalf of or for the benefit of all the 
legal representatives. Thus, separate 
applications by different legal repre- 
sentatives of the deceased would not be 
maintainable under S. 110-A, Motor 
Vehicles Act. The application filed by 
one of the legal representatives would be 
deemed to have been made in a repre- 
‘sentative character on behalf of or for 
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of all the representatives, 
Therefore, in view of this clear provi- 
sions under the Act itself, only one, out 
of these five applications instituted 
separately, by the widow of the deceas- 
ed would be maintainable and it ‘would 
be deemed to have been filed in a 
representative character on behalf of 
or for the benefit of other legal repre- 


sentatives of the deceased and other 
four petitions would ‘be liable to be 
dismissed, As stated earlier, petitioner 


Ramaben of MACP 29/74 is the widow 
of deceased Vallabhdas Pragji while the 
petitioners of MACPs 30, 31 and 32 of 
1974 are the minor children and peti- 
tioner of MACP 33/74 is the mother of 
deceased, Vallabhdas Pragji. So, Rama- 
ben being the mother and natural 
guardian of her minor children would 
be entitled to institute a petition for 
and on behalf of them all. Similarly, 
she would be entitled to institute a 
petition on behalf of her mother-in-law 
also. Of course, these other legal repre- 
sentatives of the deceased are not joined 
as party or impleaded as respondents 
to the petition instituted ‘by petitioner 
Ramaben of MACP 29/74, but that is not 
fatal, because she can institute her 
petition not only on behalf of herself 
but also for and on behalf of other legal 
representatives also as she is the guar- 
dian of her minor children and she can 
also represent on behalf of her mother- 
in-law. So, in view of this legal position, 
separate petitions instituted by other legal 
representatives of deceased Vallabhdas 
Pragji would not ‘be maintainable at 
law and they are liable to be dismissed 
outright. However, petitioner Ramaben 
would be entitled to a compensation for 
herself as well as for her minor child- 
ren and her mother-in-law in the peti- 
tion instituted by her, and as she has 
in all claimed Rs. 9,990/- she would be 
entitled to that much `of compensation 
in MACP No. 29/74”. 


The learned Tribunal unfortunately has 
misconstrued the benign provisions of 
S. 110 of the Motor Vehicles Act. In 
other words, the enabling provisions of 
the said section are treated by the learn- 
ed Tribunal as importing a sort of a 
disability. This sort of rigid attitude 
while interpreting the salutary provi- 
sions of a piece of social legislation is 
really unfortunate. When the learned 
Tribunal consolidated all the applica- 
tions with the consent of the concerned 
parties and when in each of these five 
petitions all other heirs were impleaded 
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as parties, the learned ‘Tribunal should 
Ihave treated the consolidated proceed- 
ings before him as one application or 
should have awarded the full amount of 
compensation in one petition No. 29/74 to 
Ramaben for and on her behalf of her 
five minor children and her mother-in- 
law. The learned Tribunal unfortunately 
did neither of the things and thinking 
itself helpless awarded the maximum 
claim in that application No. 29/74. 


4. If any authority is needed for the 
proposition that S. 110A is an enabling 
provision and not a disabling one, the 
judgment of the Calcutta High Court in 
the case of Pijush Kanti Ghosh v. Smt. 
Maya Rani Chatterjee, AIR 1971 Cal 229 
is the one readily available. It has been 
observed there that an application 
made by one or more heirs of the 
deceased is maintainable even if other 
heirs are not  impleaded, even in 
such a case the power of the Tribu- 
mal is not limited to awarding com- 
pensation in favour of applicants or to 
the extent of their shares and that a 
legal representative of, the deceased ap- 
plying for compensation and getting the 
same will hold it not only on his own 
behalf but also as a trustee for other 
legal representatives entitled to a share 
in the compensation. The obvious error 
committed by the Tribunal, therefore, 
deserves to be rectified and adequate 
compensation deserves to be given to the 
heirs who are here before me in these 
three appeals represented ‘by their natu- 
ral guardian, their mother, 


5. The next question is what should 
be the total amount of compensation 
that is worthy to be awarded to these 
unfortunate dependants of a man, who 
was cut off in the prime of his life at 
the age of 45. It really pains me to note 
that even on this question, the approach 
of the learned Tribunal is too rigid and 
narrow. In the family of the deceased, 
who was the only ordinary member, 
there were in all eight members includ- 
ing himself. He was running his sundry 
business in a town and was making his 
both ends meet. On behalf of the claim- 
ants, it was alleged that the deceased 
was earning Rs. 500/- per month, but 
for want of any documentary evidence, 
the learned Tribunal put the figure of 
his monthly income at the minimum 
possible namely Rs. 300/- per month. 
As if this was not enough, the learned 
Tribunal thought that out of this 
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amount of Rs. 300/-, 1/4th of the amount 
if not Rs. 75/-, must have been spent 
by the deceased on himself., In other 
words, the conclusion of the Tribunal 
is that the wife of the deceased, his 
mother and five children were allowed 
to keep their bodies and soul together in 
the meagre amount of Rs. 150/- at the 
most. This does not sound in any way 
reasonable. A man having as many as 
eight mouths to feed, would forsake his 
personal requirements in order to see 
that other members of his family get 
the bare minimum necessities of their 
life. However, as the learned Tribunal 
has taken that particular view. I would 
not disturb it. The second surprising 
aspect of the conclusion of the Tribunal 
is the taking of only 10 years’ purchase. 
The deceased was only 45 years of age 
and as the learned Tribunal itself 
thinks, the deceased would have produc- 
ed a financial benefit for 12 to 15 years 
more. AS a matter of fact, the evidence 
bears out that his mother also was alive 
on the day the deceased expired. The 
father of the deceased died at the age of 
82. So it can reasonably be inferred that 
the deceased would have at least the 
active and fruitful life up to 60 years in 
the minimum. The learned Tribunal, 
therefore, was grossly in error in em- 
ploying the multiplier of 10 years and 
not 15. On that basis, the total amount 
that would come to be awarded would 
be Rs. 27,000/-, to which the conven- 
tional figure of Rs. 3,000/- would be re- 
quired to be added. So the total claim 
that was liable to be decreed was 
Rs, 30,000/- and not Rs. 9,990/-. The 
reminder of the amount, therefore, that 
is Rs. 20,010/- will be required to be 
given additionally and this amount will 
be apportioned as follows: — Rs, 2000/- 


to Pravinkumar and Rs, 4000/- to 
Arvindkumar, the respective appellants 
of Appeal No. 372 of 1977. Rupees 


5000/- each to Girdhar and Rajesh, the 
appellants of the Appeal No. 373 of 1977 
and Rs. 4,010/- to Rashila alias Babyben, 
the appellant of the first Appeal No. 373 
of 1977. All the Respondent Nos. 1 to 4 
Shall pay these amounts jointly and 
severally, 


6. Mr. Nanavati, the learned Advo- 
cate for the respondents had very vehe- 
mently contended that there was no 
reason for this Court to take a view 


different from the one taken by the 
learned Tribunal on both the counts 
above. I regret,. I cannot accept this 
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plea. As far as the tenability of separate 
applications is concerned. I have clearly 
held above that the learned Tribunal 
had grossly erred in either not treating 
all applications as tenable or treating 
the application No. 29/74 as representing 
the claims of other claimants in other 
applications and should not have limited 
it to the one only for the realisation of 
Rs. 9,990/-. A composite view of all the 
applications filed simultaneously on the 
same day and at the same time should 
have been taken. On the question of 
quantum of compensation also, I find 
that the amount of Rs, 30,000/- assessed 
by me is more on the side of stringency 
rather than on the side of liberality. 
An award as detailed above is to follow 
in the three appeals, which are hereby 
allowed as said above with propor- 
tionate costs throughout. These sums 
which are awarded shall bear the inte- 
rest at the rate of 6 per cent per annum 
from the date of the application till rea- 
lization. The Nazir of the trial court is 
directed to deposit the minor’s amount 
With some Scheduled Bank and go on 
paying the amount of interest to the 
mother, their natural guardian and the 
Tribunal concerned on application of the 
guardian would also part with her re- 
quisite amount, if minor Rashila’s mar- 
riage comes to be celebrated before she 
becomes major. The respective amounts 
shall be delivered to the respective 
minor claimants as and when they attain 
majority. The Nazir of the trial court 
is directed not to debit any charges for 
rendering these services to the costs of 
administration of justice. 


Order accordingly. 
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Gram Panchayat, Manekwada, Peti- 
tioner v. Patel Bhura Ramji Bhensania, 
Opponent. 

Civil Revn. Appln. No. 651 of 1977, D/- 
13-7-1977,* 

(A) Civil P. C. (5 of 1908), O. 7, R. 1 (2), 
Proviso, Cl. (d) —- Adjournment of case 
— Sudden illness of counsel is ground 
for adjournment. 


*(To set aside order of M. B. Masaria, 
Civil J. (J.D.), Bagasara-Vadia in C.S. 
No. 110 of 1975). 
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Gram Panchayat, Manekwada v. Bhura Ramji (Bhatt J.) 


A. I. R. 


Where the illness of the advocate is 
sudden, the court is bound to adjourn 
the matter. Clause- (d) provides for ad= 
journment of the case on the ground of 
illness of the advocate except in the 
situation in which the parties whose ad- 
vocate he is, had enough notice of the 
illness and there was enough opportu- 
nity for that party to engage another 
advocate, (Para 2) 


Thus where an advocate had already 
commenced the cross-examination be~ 
fore the recess and after recess he deve- 
loped ill disposition all of a sudden and 
went home but in spite of that he re~- 
turned to the Court and sought an ad- 
journment, it was held that the court 
committed illegality in turning down his 
request. (Para 2) 


(B) Civil P. C. (5 of 1908), S. 115 (c) — 
Adjournment of case on grounds of ill- 
mess of advocate — Adjournment re~ 
fused under erroneous conception of law 
under O. 7, R. 1 (2), Proviso, Cl. (d) — 
Subsequent application also rejected on 
extraneous ground — Court commits il- 
legality and irregularity of procedure 
and the order is revisable under Sec- 
tion 115 (e). (Para 2) 


D. D. Vyas, for Petitioner, 


ORDER :— This is a revision applica- 
tion filed by the plaintiff of the Regular 
Civil Suit No. 110 of 1975 in the Court 
of the Civil Judge (Junior Division), 
Bagasra-Vadia. The plaintiff Panchayat 
has filed the said suit for the declaration 
of its title to a piece of the land and for 
an injunction restraining the opponent- 
defendant from putting up any structure 
thereon. The suit was fixed on April 6, 
1977 for being proceeded with. The exa- 
mination in chief of the defendant was 
recorded: and cross-examination had just 
commenced, Then there was recess in- 
tervening. The learned Advocate for 
the plaintiff thereafter did not feel well 
and, therefore, went to his house and 
found that he had caught fever. Finding 
that a part-heard suit was there before 
the Court, he in that feverish condition 
went to the learned Judge and filed his 
sick note and orally prayed for adjourn< 
ment of the case. The learned Judge, 
by his order below Ext. 92, rejected the 
said application on the ground that 
O. XVII, R. 1 (2) (@ came in his way. 
Thereafter, the advocate of the plaintiff 
gave Application No. 93 requesting the 
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Court to give time to the plaintiff to 
engage another advocate, ‘That applica- 
tion was also rejected under the very 
provision. In the absence of the advo- 
cate for the plaintiff the cross-examina- 
tion was closed and the case was ad- 
journed to April 28, 1977. On that day, 
the application Ext. 95 was given on be~ 
half of the plaintiff to the Court seeking 
permission to cross-examine the defen- 
dant. The said application was rejected 
by the learned trial Judge. On April 6, 
1977, it seems, one application — Ext. 94 
had also been given by the very advo- 
cate to the Court to adjourn the matter 
so that his client could move ‘the High 
Court in revision against the orders 
below Exts. 93 and 94. However, on 
April 28, 1977, it was declared to the 
Court that the revision application was 
not sought to be filed and that the plain- 
tiff should be given an opportunity to 
cross-examine the defendant. The learn- 
ed Judge, in view of that back-ground 
and perhaps because of the annoyance 
at the disinclination of the learned Ad- 
vocate of the plaintiff to approach the 
High Court, rejected the application, 
Ext. 95, i 


2. The present application is prefer- 
red under S. 115 (c) of the Civil P. C. 
The O. XVII, R. 1 (2) (b) has been un- 
fortunately misread by the learned 
Judge, with the result that he had: re- 
jected the motion for adjournment and 
other applications directly flowing from 
it. The O. XVI, R. 1 says that the 
Court may, if sufficient cause is shown, 
grant time to the parties or to any one 
of them and may from time to time ad- 
journ the hearing of the suit. This is an 
enabling provision. Sub-rule (2) of this 
rule makes provision for costs of ad- 
journment and to that sub-r, (2) a pro- 
viso is annexed which lays down that 
once the hearing of the suit commences, 
it has to go on from day to day and that 
thereafter no adjournment has to be 


given at the request of a party except 
where the circumstances are beyond the 
control of that party. Clause (c) of the 


‘ignored by- the Court. 
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proviso states that the engagernent of the 
lawyer in another Court is not a ground 
for adjournment. Then comes important 
Cl. (d) which deals with the illness of a 
pleader, or his inability to conduct the 
ease for any reason other than the one 
of his being engaged in another Court. 
This Cl. (d) is couched in negative 
Janguage and says when the ground like 
iliness of the pleader also shall be 
The only con- 
ceivable circumstance in which the ill- 
ness of a pleader or his inability refer- 
red to above is to be ignored by the 
Court is the possibility of engaging any 
other pleader in time. In other words, 
if the illness is sudden, the Court by 
virtue of the O. XVII, R. 1 (1) of the 
Civil P. C, is bound to adjourn the 
matter as the Cl. (d) of the proviso says 
that if there is the circumstance beyond 
the control of the party, the adjourn- 


“ment has to be granted. Unfortunately, 


the learned trial Judge failed to note the 
spirit of the law explicit in the Cls. (b) 
and (d) of the proviso to sub-r. (2) of 
R. 1 of O. XVI of the Civil P. C. The 
learned trial Judge nowhere says that 
the advocate, as a matter of fact, had not 
fallen sick. All that the learned Judge 
says is that ‘sick note’ cannot be grant- 
ed in view of the Cl. (d) of the proviso, 
which, as interpreted by me above, 
clearly, provides for adjournment of the 
case on the ground of illness of the ad-' 
vocate except in the situation in which! 
the parties whose advocate he is, had 
enough notice of the illness and there 
was enough opportunity for that party to 
engage another advocate. The advocate 
had already commenced the cross-exami- 
nation before the recess and after recess 
the advocate seems to have developed 
ill disposition all of sudden. Despite 
that illness he personally went to the 
Court and sought an adjournment. Under 
the erroneous conception of law the 
learned trial Judge turned down the re- 


quest and brought about an unpleasant 
situation in which the subsequent appli- 
cations also came to be rejected. The 
application Ext. 95 is rejected on ex- 
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AIR 1977 HIMACHAL PRADESH 1 
D. B. LAL, AND C, R, THAKUR, JJ. 
Smt, Lila Wati and others, Appellants 
v. Paras Ram and others, Respondents. 
First Appeal No, 18 of 1968, D/- 23-6- 
1976, 
(A) Hindu Law — Partition — With 
motive to defeat claims of creditors — 
Partition is still binding on members, 


Where there was a partition as evi~- 
denced by the mutation, the pertition 
will sever the joint status even if the 
motive is to defeat the claims of credi- 
tors, It may be that the mutation was 
effected to save the property from the 
creditors but the partition once proved 
even if it may have been brought about 
with an ulterior motive will be binding 
on the brothers or the members who 
were before the partition members of the 
joint Hindu family, (Paras 5, 26) 

The partition can only be set aside 
on evidence showing fraud, and the mere 
fact of the desire to save their property 
will not be sufficient to justify ar infe- 
rence of fraud. Mulla’s Hindu Law, 13th 
Edition, Para 326, AIR 1927 All 714 and 
AIR 1937 Mad 424, Rel, on. (Paras 5, 26) 


(B) Hindu Law — Partition —- Par- 
tial partition — Not illegal, 

There is no illegality if the parties 
partition a particular property and leave 
the other joint, A partition between co- 
parceners may be partial either in res- 
pect of the property or in respect of the 
persons making it. It is open to the mem- 
bers of a joint family to make a division 
and severance of interest in respect of a 
part of the joint estate, while retaining 
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their status as a joint family and hold- 
ing the rest as the properties of a joint 
and undivided family, Mullas Hindu 
Law, 13th Ed, Para 328, Rel, on, (Para 10) 


If the partition is admitted or proved 
the presumption is that the properties 
are divided and the person alleging that 
family property in the exclusive posses- 
sion of one of the members after the 
partition is joint and is liable to be parti- 
tioned has to prove his case, (Para 10) 

(C) Evidence Act (1872), S. 35 — 
Entries in jamabandi — Presumption of 
correctness under Section 46, Himachal 
Pradesh Land Revenue Act attaches to 
such entries, (fara 10) 

(D) Evidence Act (1872), Section 34 
~— Entries in Books of Account — Ad- 
missibility, 

To be admissible; books of account 
must have been regularly kept in the 
course of business —- Entries could be 
admissible when they were against the 
interest of the party producing it and not 
when they are in favour of the party 
(defendant) itself — Further, defendants 
had to establish that those entries were 
made by such and such person, especially 
when they ae not admitted ty the 
plaintiffs AIR 1933 Lah 384, Rel. on. 

(Para 13) 

(Œ) Civil P. C, (1908), O, 18 R, 5 — 
Power of appellate Court to decide about 
admissibility of evidence, . 

‘It is for the Court to see that no 
irrelevant and inadmissible eviderce goes 
on record even if the party takes no ob- 
jection, Where the party had »bjected 
and the evidence was permitted subject 
to objection, the Court can in the first 
appeal also decide about the admissibilty. 

: (Fara 14) 


| 2H. 2, [Prs 1-2] Lila Wati v, Paras Ram (Thakur J.) 


(©) Hindu Law — Partition -~ Sub- 
sequent joint residence or acting for 


business — Does not give members the 
status of coparceners under Mitakshara 
law, (Para 17) 


After the partition if the merabers of 
the separated family owned any property 
jointly they hold the same as tenants-in- 
common and not as members of the joint 
family or as coparceners, AIR 1952 SC 
72, Rel. on. (Para 17) 
Cases Referred: Chronological Paras 
(1953) ILR 32 Pat 983 15 
AIR 1952 SC 72 = 1951 SCR 603 17 
AIR 1937 Mad 424 = (1937) 1 Mad LJ 

249 
AIR 1933 Lah 384 = 
AIR 1927 All 714 25 All LJ 829 5 
AIR 1926 PC 100 53 Ind App 220 9 

Chhabil Dass and D. P. Sud, for Ap- 
pellants; R. N, Malhotra, H, K. Bharad- 
waj & Mrs. Pratima Malhotra, for Respon- 
dents, 


C. R. THAKUR, J.:— This appeal has 
arisen out of a suit brought by Smt, 
Lila Wati widow of Duni Chand and her 
sons and daughters against Paras Ram 
and his sons for possession of the lower 
flat of house situate in Chowk Bazar, 
Solan, and for recovery of Rs, 990/- on 
account of use and occupation and future 
mesne profits, In order to appreciate the 
facts of the case it will be better to give 
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the pedigree-table of the parties and 
which is as under: 
BHUJA MAL 
I 
| 
Sawan Ram Munshi Ram Paras Ram 


(died issueless) | (Defdt. No, 1) 


Duni Chand 
l 


Saroj, Krishna, Usha, 
Surendara (Daughters) 
Anil Kumar, Lalit Kumar (sons) 
Lila Wati (Widow) 


ae oN 


| | 
Basheshar Nath Som Nath 
(Defdt. No. 8) (Defdt. No. 2 


Till 1937 according to the plaintiffs 
the three brothers, Sawan Ram, Mun- 
shi Ram and Paras Ram constituted 
a joint Hindu family and in that year a 
partition was effected between these 
three brothers and a mutation to 
that effect was attested on 6-6-1937. 
According to this partition the land 
in khasra Nos, 320 and 325 including 
the property situated thereon fell to the 
share of Munshi Ram and the same day, 
Munshi Ram giffted that property to his 
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son, Duni Chand, who entered into pos- 
session of the same, It is averred that 
after this gift Duni Chand purchased 
Khasra No, 326/1 from one Kishori Lal 
by a registered deed, dated 24-10-1944. 
This land was said to be contiguous to 
the land acquired by him under a gift 
from his father. It is pleaded that after 
the purchase of khasra No. 326/1, Duni 
Chand carried out many improvements 
on this consolidated plot and completely 
dismantled the old structure and erected 
a two storeyed building consisting of two 
shops and residential house at his own 
costs. Duni Chand died on 25-5-1961 and 
Munshi Ram died in 1962, Accoiding to 
the plaintiffs, they are the legal heirs of 
Duni Chand, The defendants had taken 
illegal possession of a portion of lower 
story of the property shown in red in the 
map attached to the plaint. The plain- 
tiffs had requested the defendants to sur- 
render the possession of the property by 
a notice, dated 21-9-1964 but by the reply, 
dated 26-9-1964 they refused to do so. 
Hence they had per-force to file the suit. 
They claimed mesne profits at the rate 
of Rs. 300/- per annum for the use and 
occupation of the property for the last 
three years which amounted to Rs, 900/- 
and they also claimed future mesne pro- 
fits, 

2. The defendants denied the parti- 
tion and averred that the property held 
by them including the property in suit 
was their joint Hindu family property, It 
was also denied that Munshi Ram made 
any gift of the property in suit in favour 
of Duni Chand nor he was competent to 
do so. It was pleaded that the property 
bearing khasra No. 326/1 was purchased 
with the joint family funds and is their 


joint family property, The building 
on the land khasra Nos. 320, 325 
and 326/1 was constructed with their 
joint family funds and is joint fami- 


ly property, The defendants were in 
possession of the property in suit as 
owners in their own rights as mem- 
bers of the joint family. In their’ addi- 
tional pleas it was averred that the alleged 
mutations are false and fictitious doeu- 
ments, Paras Ram, defendant No, 1 never 
appeared before the Revenue. Officer nor 
the Patwari nor he ever made anv state- 
ment that a partition had taken place. In 
the alternative it was pleaded that in case 
it was found that the defendants were in 
wrongful possession of the property as 
represented by the plaintiffs yet they had 
acquired ownership rights by edverse 
possession as they had been in possession 
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of the property in suit for more than 12 
years before the institution of the suit. 
3. A number of issues had. been 
framed and after recording the evidence 
of the parties the trial court dismissed the 
suit holding that the partition through 
the mutation, Exhibit P, 1, was a ficti- 
tious one made with an ulterior motive 
by the parties connected with it, Further 
that the property was heavily encumbered 
at that time by the mortgages and it was 
not un-reasonable to infer that the firm 


Bhuja Mall Sawan Ram was not 
doing well and was facing financial 
crisis and so the partition was nomi- 


nally effected to safe-guard it from 
the creditors of the firm and that 
is why on the same day Paras Rem de- 
fendant and Munshi Ram deceased fur- 
ther transferred the properties that had 
fallen to their respective shares tọ their 
respective sons by different muiations. 
It was also held that the property con- 
structed on khasra Nos, 320, 325 and 326/1 
was the joint family property of the 
parties acquired or constructed with 
the joint family funds, 


4. Therefore, the only point that 
arises for consideration is whether there 
was a partition between the three brothers 
on 6-6-1937 whereunder the suit property 
i.e. khasra Nos, 320 and 325 fell to the 
share of Munshi Ram, The learned Senior 
Sub Judge has held: 


“The document Ex. P, 1 purports: to 
show that the three brothers Paras Ram 
defendant and Munshi Ram and Sawan 
Ram did effect a private partition in res- 
pect of certain shops and (althovgh the 
defendant Paras Ram has denied this). I 
am inclined to think that the mutation, 
the copy of which is Ex, P-1 was attested 
at the instance of all three brothers, The 
question, therefore, is whether this was a 
genuine partition or just a nominal one 
and after taking all the circumstances 
into consideration I am of the opinion 
that this partition is a fictitious one and 
it did not bring about any severance of 
joint status of the parties concerned.” 

Further on, he observed: 

“In my opinion the partition through 
the mutation Ex. P-1 was a fictitious one 
made with an ulterior motive by the par- 
ties connected with it. It is on record 
that the property was heavily encumbered 
at that time by mortgages and it will not 
be unreasonable to infer that the firm 
Bhuja Mali Sawan Ram was not doing 
well at that time and was facing a finan- 
cial crisis and so the partition was nomi- 
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nally effected to safeguard it from the 
creditors of the firm; that is why on the 
same day defendant Paras Ram and 
Munshi Ram deceased further transterred 
the properties that had fallen to their 
respective shares to their respective sons 
by different mutations.” 


5. Thus from the findings of the 
trial court it is quite evident that 
there was a partition as evidenced 
by the mutation, Exhibit P. 1, but 
the partition according to the finding 
of the learned Senior Sub Judge is ficti- 
tious, made with an ulterior motive to 
save the property from the creditors. 
Under para 326 of the Hindu Lew by 
Mulla in 13th edition, it is mentioned 
that a partition if otherwise genuine will 
sever the joint status even if the motive 
is to defeat the claims of creditors. The 
defendants-respondents in their written 
statement had denied the factum of par- 
tition, But, there is a clear finding by the 
learned Senior Sub Judge about that fact. 
However, he came to the conclusien that 
it was a fictitious partition, The defen- 
dants had also raised an additional plea 
in their written statement wherein it had 
been pleaded that the alleged mutations 
are false and fictitious documents and 
this plea according to the learned Senior 
Sub Judge stands proved, It may be that 
the mutation was effected to save the 
property from the creditors but the par- 
tition once proved even if it may have 
been brought about with an ulterior 
motive will be binding on the brothers or 
the members who were before the parti- 
tion members of the joint Hindu family, 
and in this behalf I may also refer to 
Gaya Prasad v, Murlidhar, (AIR 1927 
All 714). In this case there wag a parti- 
tion between the father and his sons. The 
respondent brought a suit on a mortgage 
against the father and impleaded the ap- 
pellant, It was found that the mortgage~ 
deed had only been executed by the 
father and one son (other than the pre- 
sent appellants), A simple decree was 
given against the father and son, and the 
suit was dismissed as against the appel- 
lants, In execution the judgment decree- 
holder sought to attach the joint family 
property. Objection to this attachment 
was raised by the appellant on the ground 
that at the date when the attachment 
was asked for what had been the joint 
family property of the father and the ap- 
pellantshad become their separate pro- 
perty byavoluntary partition This ob- 
jection was allowed by the trial court and 
in appeal the District Judge held that the 
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partition between the father and sons 
(appellants) was executed during tha 
pendency of the suit and to all intents 
and purposes was executed in ovder to 
defeat the claim of the mortgago:, In se« 
cond appeal by the sons the High Court 
accepting the appeal held that the sons of 
a Hindu at any time up to attachment of 
the joint family property can enier into 
a partition with their father with the 
express object of avoiding attach.nent of 
what up to the time of the partition has 
been joint family property. If they do so 
their individual property acquire? by the 
partition will not be liable to attachment. 
The partition can only be set aside on 
evidence showing fraud, and the mere 
fact of the desire to save their property 
will not be sufficient to justify an infe- 
rence of fraud, 

6. In Km, Kr, Km, Kuppan Chet- 
tiar v. Masa Goundan, (AIR 1937 Mad 
424) also it had been held that even if a 
partition is entered upon in order to de- 
feat the claims of creditors, neverthe- 
less provided that it is a genuine parti- 
tion, division of status takes pluce and 
the power of the father to sell the shares 
of the song is brought to an end. There- 
fore, from these authorities it is mani- 
fest that if the partition is genuine and 
has been brought about with the express 
object of defeating the claims of the cre- 
ditors such a partition will sever the joint 
status of the family. 

7. In this case the learned counsel 
for the appellants has contended that the 
factum of partition is fully estzblished 
from the document Exhibit P, 1 which 
is a mutation effected subsequent to the 
oral partition brought about by mutual 
consent and the learned Senior Sub Judge 
has also held that there was a partition. 
So, if the learned Senior Sub Judge later 
on held that the parties continued to be 
joint then there should have been some 
evidence or plea of reunion and which 
there is none, Unless the defendarts had 
taken a specific plea that the partition 
was fake and that it was not meant to be 
acted upon the learned Senior Sub Judge 
could not make out a new case for the de- 
fendants in the absence of any pleadings 
or any issue on the point, The defendants, 
in fact. denied the factum of partition 
and under O, 6 Rule 8 C.P.C. where a 
contract is alleged in any pleading, a bare 
denial of the same by the opposite party 
shall be construed only as a denial in fact 
of the expréss contract alleged or of the 
matters of fact from which the same may 
he imnlied. and not as a denial of the 
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legality or sufficiency in law of such con- 
tract. But this Rule 8 of Order 3, in my 
opinion does not come into play because 
the plaintiffs had not based their case on 
any agreement. More so the defendants 
have stated in quite unmistakable words 
in their additional plea that if there was 
any partition it was a faked and fictitious 
one, Although the learned Senior Sub 
Judge has given a clear finding to the 
effect that there was a partition amongst 
all the three brothers but since he came 
to the conclusion that it was fictitious 
one and the defendants-respondents still 
contest that there was no partition, there- 
fore, it would be necessary to go into the 
evidence to see how far the findings of 
the learned Senior Sub Judge are correct. 


8 First, I must take the point 
raised by the defendants-respondents that 
there was no partition because the shares 
allotted to the three brothers ar-ording 
to these mutations are quite unequal and 
no reason whatsoever has been indicated 
in Exhibit P. 1 or Exhibit PW-8/A as to 
why there has been this inequality in the 
shares, Further that two very valuable 
and substantial items of immovable pro- 
perty belonging to the joint family were 
left unpartitioned and undivided, There- 
fore, according to the learned counsel for 
the respondents the alleged acting upon 
of the so-called partition is otviously 
illusory and smacks of artificiality, Fur- 
ther, in order to elaborate this point he 
has contended that the very day when the 
partition was made Munshi Ram as also 
Paras Ram are alleged to have made 
transfers in favour of their sons and that 
this indecent haste in the matter shows 
that the so-called gifts were illusory and 
even window-dressings, 


9. Further he has contended on 
the strength of (Thakur) Nirman Singh 
v. Thakur Lal Rudra Partab Narain 
Singh, (AIR 1926 P. C, 100) that it is an 
error to suppose that the proceedings for 
the mutation of names are judicial pro- 
ceedings in which the title to and the 
proprietary rights in immovable property 
are determined, They are nothing of the 
kind, They are much more in the nature 
of fiscal inquiries instituted in the in- 
terest of the State for the purnose of 
ascertaining which of the several clai- 
mants for the occupation of certain deno- 
minations of immovable property may be 
put into occupation of it with greater 
confidence that the revenue for it will be 
paid. Further, that the orders in mutation 
proceedings are not evidence that the 
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successful applicant was in possession as 
sole legal owner in a proprietary sense, 
to the exclusion, for example, of all 
claims of the other members of the 
family as co-owners, 


10. It may be stated that tne sub- 
mission that two very valuable and subs- 
tantial intems of immovable property be~- 
longing to the joint family were left un- 
partitioned and as such there could not 
be said’ to be the severance of the joint 
family of the parties isnot correct, There 
is no illegality ig the parties partition a 
particular property and leave the other 
joint, According to para 328 of the Hindu 
Law by Mulla, Thirteenth Edition a 
partition between coparceners may be 
partial either in respect of the property 
or in respect of the persons making it. It 
is open to the members of a joint family 
to make a division and severance of in- 
terest in respect of a part of tne joint 
estate, while retaining their status as a 
joint family and holding the resi es the 
properties of a joint and undividel family. 
In the instant case what the pleintiffs 
have pleaded is that this property in a 
family partition effected on 6-6-1937 had 
fallen to their share, So, if they hac made 
a specific prayer with regard io the 
allotment of this particular propexty that 
does not mean that merely because the 
other properties had not been partitioned 
there was no partition at all, Sucr a par- 
tial partition is also not illegal. Ig the 
partition is admitted or proved the pre- 
sumption is that the properties are divid- 
ed and the person alleging that family 
property in the exclusive possession of 
one of the members after the partition 
is joint and is liable to be partitioned has 
to prove his case, The submission that the 
properties of the other two villapes had 
been left undivided is also rendered false 
by the mere perusal of the mutation, 
Exhibit P. 1, Although in the English 
version, copy of which is placed on the 
record, there is no mention about the 
property of village Ser having been parti- 
tioned but the original in Urdy would 
show that the parties had partiticned the 
properties bothatSolanand Ser, Further 
this is strengthened by the mutation, 
Exhibit P, 3, which is a copy of ths muta- 
tion in which under the column of 
ownership Sawan Mal is shown as the 
exclusive owner of the land in village 
Ser and by this mutation he has gifted 
this property in favour of Smt, Lile Wati 
wife of his nephew Duni Chand. This is 
no other property than the property in 
village Ser from which the only conclu- 


Lila Wati v, Paras Ram (Thakur J.) 


[Prs, 9-11] H. P, 5 


sion that can be deduced is that the pro- 
perty in village Ser had fallen to the 
share of Sawan Mal alone who later on 
gifted the same to Smt. Lila Wati on 12-2- 
1942, Further this fact stands fully esta- 
blished from the copy of jamabandi for 
the year 1959-60 (Exhibit P, 4) that not 
only the property comprised in Khasra 
Nos. 320 and 325, but also Khasra 
No, 326/1 which is alleged to have been 
acquired subsequently by Duni Chand 
under a purchase from one Kishori Mal 
is entered in the exclusive ownership and 
possession of Duni Chand and presump- 
tion of correctness under Section 45 of 
the Himachal Pradesh Land Revenue Act 
attaches to the entries of the jamabandi. 
Further it is evident from another copy 
of the jamabandi of the same year (Exhi- 
bit P, 5) that Bararu and Basheshar Nath, 
who are the defendants in the case and 
the sons of Paras Ram defendant No. 1 
also have been shown in exclusive owner- 
ship and possession of the property com- 
prised in khasra Nos, 466/3 and 463 and 
which khasra numbers, according to the 
mutation Exhibit P, 1, stood allot- 
ted according to the family parti- 
tion as stated therein to Paras Ram 
the father of defendants 2 and 3. 
Therefore, it is a complete | partition 
and the learned Senior Sub Judge 
also has come to the same conclusion 
although he heldit to have been effected 
with an ulterior motive. The parties have 
also led us through the entire oral as well 
as documentary evidence to prove their 
respective contentions, but from the do- 
cumentary evidence as adduced by the 
plaintiffs I am of the view that there was 
a family partition whereunder the suit 
property comprised in Khasra Nos, 320 
and 325 fell to the share if Munshi Ram. 
The other khasra numbers mentioned in 
mutation, Exhibit P, 1, fell to the share 
of Paras Ram. It is also manifest from 
the other documentary evidence, Exhibit 
P. 2 that Paras Ram gifted land khasra 
Nos, 463 and 466/3 in favour of his sons 
Bararu Ram and Bashehar Nath on 
6-6-1937 and in this it is stated by Paras 
Ram that the property which had fallen 
to his share is gifted by him to his sons 
Bararu Ram and Basheshar Nath, Exhi- 
bit PW 8/A shows that khasra No. 236 
was allocated to the share of Sawan Mal. 
Exhibit PW 8/B evidences the fact that 
Munshi Ram gifted away khasra Nos, 320 
and 325 in favour of his son, Duni Chand, 
on the same day i. e. 6-6-1937, 


ll. Further this partition stands 
established from Ex, PW 4/A which is a 
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sale deed in respect of Kh. Nos, 466/3 
and 463 which were sold by defendants 1 
and 2 to Madan Lal (PW4) for 1 sum of 
Rs, 7,000/-; along with the sale deed the 
defendants 2 and 3 had also filed a copy 
of the jamabandi for the year 1959-60 to 
evidence their title, Therefore, they have 
not only treated the property as their 
own but actually acted upon the parti- 
tion, 

12. It is also manifest from the re- 
gistered document Exhibit PW 5/A that 
khasra No. 326/1 situate in Solan Bazar 
adjacent to khasra Nos, 320 and 325 was 
sold by Kishori Lal to Duni Chard after 
obtaining sanction from the then erst- 
while princely State of Baghat for a sum 
of Rs, 900/-. Now the question is whether 
this property 326/1 was purchased with 
the joint family funds, but to that effect 
there is no evidence worth the name on 
the record to establish that this property 
was purchased by the joint family consist- 
ing of Sawan Mal, Manshi Ram and Paras 
Ram or their sons with the incom: of the 
joint family property, Kishori Lal (PW5), 
however, has not said anything in that 
behalf but since the property was pur- 
chased by Duni Chand after partiticn the 
presumption is that he purchased the 
same with his own income, 

13. The defendants have tied to 
show from their evidence that the pro- 
perty was constructed from the nucleus 
of the joint property and have examined 
on Munsha Singh (DW2) who is alleged 
to have been employed as a mason in the 
construction of the building, e was 
examined on 23-8-1967, According to him, 
some 13 or 14 years back he had put the 
cemented roof or lintel on the house-cum- 
shop in dispute. His son, Niranjan Singh, 
also worked with him. They were paid 
Rs 4/- per day at that time. The defen- 
dants also tried to introduce documentary 
evidence in the form of Bahis to show 
that there was an entry with regard to 
the payment of wages to the witness and 
his son and which purported to bear the 
signatures of the witness. The plaintiffs 
had objected to this on the ground that 
the documents and the entries nad not 
been relied upon and were being produc- 
ed on the date of the examination of 
the witness. It was sought to be explain- 
ed by the learned counsel for the defen- 
dants that when they filed theie written 
statement and the list of reliance this 
Bahi was misplaced. However, this Bahi 
was exhibited as ‘X’ subject to the objec- 
tions of the plaintiffs. I have seen the 
Bahi which is in Tankri script and its 
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transliteration is Exhibit D, 28. There is 
no date given thereon in order to show 
when this entry was made, This evidence, 
in my opinion, was rightly objected to 
because this was one of the pieces of evi- 
dence on the basis of which the defen- 
dants wanted to establish that this pro- 
perty was constructed with the joint funds 
of the family. The only explanation was 
that these Bahis atthe time ofthe institu- 
tion of the suit were not traceable which 
explanation does not appear to be correct. 
These Bahis as has rightly been pointed 
out by the learned counsel for tke plain- 
tiffs were produced after the close 
of the evidence of the plaintiffs, Fur- 
ther these Bahis do not mention as 
to which is that particular shop which 
‘was constructed with the joint nucleus, 
no doubt DW-2 has come forward to con- 
nect the property by saying that he put 
the lintel on the property in dispute and 
got the wages, There are three Balis and 
it is not understood from where these 13 
sheets which are sought to be produced 
in the Court are procured nor it is’evi- 
dent from these Bahis as to which is the 
firm to which these accounts pertain. 
There is no name of the owner scribed 
on these Bahis, It is also not established 
as to in whose hands the entries which 
are sought to be proved were maie None 
except DW-2 has come forward iv prove 
the entries. He only identifies his signa- 
tures in token of receipt of wages, Paras 
Ram defendant has also admitted that 
none of the entries in these Bahis are in 
his hand, Therefore, in the absence of 
any evidence to that effect, these Bahi 
entries are not of any evidentiary value. 
Under Section 34 of the Indian Evidence 
Act all entries in books of account, regu- 
larly kept in the course of business, are 
relevant and, therefore, admissible when- 
ever they refer to a matter into which 
the Court. has to inquire. So, before 
this document could be pressed into ser- 
vice it was incumbent upon the defen- 
dants to prove that the account books 
were regularly kept in the course of 
business but to that effect there is no 
evidence worth the name on the file. 
Moreover, these entries in the books of 
account could be admissible when they 
were against the interest of the party 
producing it, but this is an entry in fav- 
our of the party itself, Therefore, with- 
out any proof with regard to their being 
kept in the regular course of business 
these entries which have been produced 
at the fag end of the case and were not 
relied upon by the defendants cannot be 
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used in their favour Furthermore, the de- 
fendants had to establish that these entries 
were made by such and such person, 
especially when they are not admitted by 
the plaintiffs who say that these 13 pages 
of the Bahi entries are quite spurious 
and it would be quite evident from Baha- 
dur Singh v. Padam Chand Asa Ram, 
(AIR 1933 Lah 384) that it is not suffi- 
cient merely to prove that the bovks are 
correct and have been regularly kept in 
the course of business, but the entries 
must also be proved unless the necessity 
for such proof is removed by the admis- 
sion of the opposite party. In the absence 
of any proof with regard to these entries 
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they are inadmissible. There is also 
nothing on the record to establish that 
these books of account out of which 


these 13 pages are sought to be used as 
evidence related to the joint family nor 
is there any proof that the property was 
purchased in the name of the joint family, 
rather it is fully established that the 
property was purchased in the nume of 
Duni Chand alone. 


14. The defendants urged that 
these Bahi entries were relevant and 
admissible because the only objertion of 
the defendants at the time of the pro- 
duction of the Bahi entries was thet they 
were in Tankrj and were not produced at 
the earliest stage, That may be correct, 
but, it is for the Court to see that no 
irrelevant and inadmissible evidence goes 
on the record even if the party takes no 
objection, Since the party had : bjected 
and the evidence was permitted subject 
to objection therefore, the Court can at 
this juncture also decide about the ad- 

' missibility and after having taken all the 
pros and cons of the matter into conside- 
ration, I am of the view that these 13 
pages the translated copy of which has 
been exhibited as D. 28 are inadmissible 


and, therefore cannot be pressed into 
service, 
15. The next submission is that 


these Bahis were not intended tu charge 
any person with liability within the 
meaning of Section 34 of the Indian Evi- 
dence Act and were produced particularly 
as proof of the construction of the suit 
property by the joint Hindu family and 
to indicate custody and reliance is placed 
on Sarangdhar v, Parvati, ( (1953) ILR 32 
Pat 983). But this submission of his does 
not appear to be correct nor this autho- 
rity is in any way applicable. 


16. Exhibit D, 28 which is ə copy 
of the roznamcha would show that these 
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Bahis have been started since 13th Sep- 
tember 1958 and this copy of the roz- 
namcha also does not indicate the name 
of the firm and the business to which it 
relates. However, one fact is clear that 
the Bahis which are sought to be relied 
upon by the defendants relate to 1958, 
whereas the construction, even according 
to the defendants, had started during the 
Hindu Muslim riots, i. e, in the year 1947 
or thereabout, 

17. Exhibit D, 27, the sale deed, 
also does not indicate if the parties were 
joint or separate, Even if they had pur- 
chased the property at Yamunanagar and 
the defendant had set apart a share in 
the land for Lalit Kumar, that does not 
mean that they constituted a joint Hindu 
family. Once partition is proved subse- 
quent joint residence or acting jointly for 
business would not give them the status 
of coparceners under the Mitakshara 
law as is held in Bhagwati Prasad Sah 
v. Dulhin Rameshwari Kuer, (AIR 1952, 
SC 72), After the partition if the mem-| 
bers of the separated family owned any 
property jointly they hold the same as 
tenants-in-common and not as members 
of the joint family or as coparceners. 
Hence this document also does not ad- 
vance the case of the defendants, Exhibit 
D. 26 which is a mortgage deed, dated 
4-8-1934 contains a receipt at the back 
for payment of the mortgage money but 
the same remains unproved. No «fiort has 
been made to show who actuall, made 
the payment of the mortgage money. 


18. Exhibits D, 2 to 15 are receipts 
in respect of payment of the taxes, ete, and 
no effort has been made to conuect these 
receipts of payment of taxes with the 
property in suit, Hence they are also not 
of any relevance to the matter in issue. 
On the contrary these receipts oniy show 
that they have been issued in favour of 
firm Lala Sawan Ram Munshi Ram and 
which was not the ancestral firm, 


19. The other documents. Exhibits 
D. 18, D.19 and D. 20 are notices issued 
by the Municipal Committee to M/s. 
Munshi Ram Paras Ram, These notices 
also do not connect the property in ques- 
tion. Then there are a large number of 
letters, Exhibits D, 1, D-A, D. 2, D.3, 
D. 4, D5, D6, D 7, DA-6 D. 9 
D. 10-A/8, D. 11, D/12, A-10 D/13 D, 14, 
D. 15, D. 16/A-13, D, 17/A-14, D-18/A- 
15, D.19/A-16, D. 20/A-17, D. 21/A-18, 
D, 22/A-19, D.23/A-20, D.24/A-21 and D. 
25/A-22 which purport to have been writ- 
ten either by Lalit Kumar orby Duni 
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Chand to Baba Jianditis notindicated as 
to who that Baba Jiis, However, there are 
some of the letters of Lalit Kumar or Duni 
Chand, who lived at Simla afte. 1948 as 
an employee of the Himachal Fradesh 
Government on his transfer and forma- 
tion of Himachal Pradesh from Solan to 
Simla and through these letters certain 
articles have been requisitionei from 
Baba Ji or other persons at Solan, These 
letters had been relied upon by the de- 
fendants to prove that they had been 
getting goods from the joint family shop 
free of charge, but these letters indicate 
on the contrary that the plaintiff or his 
predecessor-in-interest had been making 
payments for all the goods which they 
got from Solan. Therefore, these letters 
are also not of any assistance, In Exhibit 
D. 12 which is a letter written by Lalit 
Kumar to Baba Ji there is a spectfic men- 
tion made of the following words, “At our 
instance you must have constructed 
the- wall towards the shop of Anand 
Potato Park side. We are very much 
worried about it.” This is a clear indica- 
tion to the fact that they: were not 
the members of the joint family and 
they had requested Baba Ji only to 
get the wall constructed and it was 
at their instance. This is sufficient 
to hold that they were not members of 
the joint family, The family had dis- 
rupted and it was only on that account 
that he could ask Baba Ji to construct 
the wall at his instance. 2 


20. Reference may be made to 
Exhibit D, X, the objections filed by the 
defendants in the small Cause Crurt at 
Meerut in a suit filed by Khatoo Mall in 
the year 1963 against the firm Bhuja 
Mall. In that suit the defendants had 
denied that they were members of the 
firm sued against and that they pleaded 
that they had no concern with the firm. 
This isso admitted by Paras Ram in his 
statement. He admits his signatures on 
the endorsement Exhibit PW 7/B, in which 
there is an evasive denial, He has further 
stated that he did not file any written 


statement in that suit and further that 
an Advocate was engaged by Lalit 
Kumar. These documents, Exhibits 


PW7/B&C stand proved by the testimony 
of PW7, who had gone to effect service 
of the notice on Paras Ram and his sons. 
Anyway he had also gone to Meerut 
along with his sons, defendants 2 and 3, 
who had filed a written statement deny~ 
ing their liability or their concern with 
the firm of Sawan Mal Munsh, Ram. In 
para 2 of this document Exhibit D/J it 
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has been specifically mentioned that the 
suit hed been wrongly instituted by the 
plaintiff, i. e. Khatoo Mal, impleading the 
said defendants as partners, In para 3 it 
had also been mentioned that Paras Ram 
defendant never joined the above men- 
tioned firm nor he had any liability or 
responsibility for the said firm, Therefore, 


-what follows is thatit wasa new firm un- 


der the name and style Bhuja Mal Sawan 
Mal or Sawan Ram Munshi Ram which 
had been formed after the disruption of 
the joint family and the defendants were 
not the members of that firm, which 
means that they had definitely separated. 


21. I need not refer to tha judg- 
ments and notice which have been filed 
by the plaintiffs on the record iu esta~- 
blish that they had constructed a stair- 
case onastreet which caused obstruction 
and that the Municipality had issued 
notices to Duni Chand for the removal of 
the same and which subsequently led to 
litigation of which the judgments ‘have 
been produced, These notices and judg- 
ments are not, in my opinion, material 
for the decision of the case, 


22. From Exhibit DA which is pro- 
ved by Bhajan Lal (PW1) it is proved 
that this suit property was leased out 
on 16-8-1948 by Duni Chand to M/s, Ram 
Saran Nand Gopal at a rental of iis, 470/~ 
per annum and this also establishes that 
this was the property which was treated 
by Duni Chand as his own. This witness, 
however, stated in cross-examination that 
the repairs used to be carried out by 
Sawan Ram, Munshi Ram and Paras Ram, 
However, he could not say as te who 
spent the money. Therefore, this evidence 
on the point of separation is not very 
material, But, what is proved from his 
statement is that he had taken a portion 
of the property from Munshi Ram in 
1948. He also proved the receipts issued 
by Munshi Ram or Duni Chand in respect 
of the realisation of the rent vide Exhi~ 
bits PW1/A to H and J and K and he had 
denied having paid any rent to Paras 
Ram, These receipts would also show that 
it was Munshi Ram who was dealing 
with the property as his own. The state- 
ments of other witnesses, in my opinion, 
are not very material, 


23. Lalit Kumar has gone in the 
witness-box. He has testified to the fact 
that separation had been effected. It has 
been contended by the learned counsel 
for the defendants-respondents that the 
mother of Lalit Kumar did not appear in 
the witness-box because it was she who 
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had a personal knowledge about the par- 
tition, whereas Lalit Kumar was born 
only in the year 1941, i, e. 4/5 years after 
the partition. That is true that Smt, Lila 
Wati, the mother of Lalit Kumar did not 
appear and Lalit Kumar could not have 
any personal knowledge, but from the 
documentary evidence there can be no 
escape from the conclusion that this was 
a property which had actually been 
allotted to the share of Munshi Ram who 
had gifted the same to Duni Chand on 
the same date, Similarly the defendant 
Paras Ram was also allotted the land 
Khasra Nos. 466/3 and 463 as per his 
statement in Exhibit P, 1 and thereafter 
he also gifted the same in favour of his 
sons, i. e, defendants 2 and 3 to save the 
property from the creditors of the firm. 
Hem Chand (DW1) also makes it clear 
that round about 1940-42 Paras Ram 
started a retail shop and at that time he 
was living behind the shop in dispute. 
He has further stated that that very shop 
in which he had started the business is 
now in the ownership of Moti Shah and 
Sons who are no other persons than those 
to whom this shop was sold for Rs, 7000/~ 
by defendants 2 and 3. Therefore, from 
this what follows is that due to financial 
unsoundness of the defendants they sold 
the property and as stated by the plain- 
tiff they started living in the premises in 
dispute with the permission of his 
grand-father. In these circumstances even 
the subsequent joint residence or acting 
jointly for business does not in any way 
establish that there was no severance of 
the status of the joint family as has been 
held by the Supreme Court in ihe case 
supra. In so far as the statement of Paras 
Ram defendant is concerned the same is 
full of contradictions and lies. He has 
himself admitted that the house in dis- 
pute was constructed during the period 
of Hindu Muslim riots, i e, 1947, but he 
tried to rely on the Bahis or roznamchas 
which pertain to the year 1958 and after- 
wards and this statement, therefore, is 
not in accord with the documentary evi- 
dence relied upon by him, Fursher his 
statement is that they were joint and 
were running their business under the 
name and style Bhuja Mal Saw:n Mal. 
His attention was drawn to the Jocumen- 
tary evidence relating to the suit Khatoa 
Mal v. Bhuja Mal Sawan Ram in which 
he denied that he was a partner or had 
any concern with the same and te that 
he had no explanation He had 
also stated that the firm was never run 


under the name of Munshi Rum Sawan 
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Ram although letters used to be received 
by the firm on this address, This also is 
quite contradictory. In so far as the state- 
ment as contained in document Exhibit 
P. 2 is concerned whereby he gifted the 
property to his son, he does not deny the 
fact but only says that he does not re- 
member to have made such a statement. 
He also admits the fact that his son 
executed a registered deed in favour of 
Mota Shah and also admitted the signa- 
tures of his son as vendors on the sale 
deed. Therefore, his statement is totally 
incredible. It is also manifest from his 
statement that in addition to this dispu- 
ted property which he claims to be joint 
they had one more shop in which they 
had started business of Atta and Dal in 
the year 1942-43 and that Munshi Ram 
too used to work in that shop and that 
shop was later on sold to Mota Shah 
Madan Lal and out of the consideration 
of this sale they had purchased a plot at 
Yamunangar, Therefore, from this what 
would follow is that they had separated 
before 1942-43 and that is why they had 
been just working in separate snop and 
which was later on sold to Mota Shah by 
the sons of Paras Ram, It is totally wrong 
tosay the Munshi Ram was working with 
him in that shop. He had stated that the 
property in the mame of Duni Chand 
was purchased with the joint funds 
but this also does not’ appear to be 
correct, His is the statement of a party 
which cannot be accepted as correct un- 
less it is corroborated, In cross-examina~ 
tion he tried to give evasive replies which 
means that he is not a truthful and a 
straightforward man, 

24, It may also be stated that the 
learned counsel for the defend:nts-res- 
pondents has argued that this property 
which is a hugé structure could not have 
been built by Duni Chand because he was 
merely a clerk and could not be expect- 
ed to have so much money as to raise 
such a massive structure. Any way this 
is not a material point. The value of the 
property at the time of the institution of 
the suit was only six to seven thousand 
rupees and this amount cannot kte said 
to be so huge as could not be spent by 
Duni Chand about whose means there is 
no evidence, Moreover the means of a 
person are quite immaterial. He may 
have borrowed the money and merely 
because he was a clerk it cannot be in- 
ferred that he did not or could not ac- 
quire the property, 

25. It has further been contended 
that the case of the plaintiffs was that 
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che defendants were trespassers and in 
she evidence it has been sought to esta- 
dlish that when the defendants became 
financially weak the grand-father of Lalit 
Kumar out of compassion permitted the 
jefendants to live in the disputed premis- 
2s and in these circumstances according 
70 the defendants the plaintiffs were not 
antitled to get possession, But, this objec- 
‘ion appears to have been raised simply 
to be rejected on the ground that the 
plaintiffs had served a notice on the de= 
fendants on 23-9-1964 to vacate the pre~ 
mises and when they failed to do so they 
became trespassers, Therefore, there is 
nothing wrong if they had pleaded that 
they were trespassers and their cause of 
action for bringing a suit for possession 
accrued only from the time they denied 
to vacate the premises which they held 
as licencees, 

26. The long and short of the en- 
tire discussion, therefore, is that the pro- 
perty in suit has been fully proved to 
have been partitioned and which was also 
the finding arrived at by the learned 
Senior Sub Judge, However, the further 
finding on which the plaintiffs w=re non- 
suited was that the partition was fictiti- 
ous, brought about with an ulterior 
motive to save the property from the 
ereditors, but, as already stated, the parti- 
tion when genuine is binding on the 
members to the-partition when the object 
of the partition is to defeat the claims of 
the creditors. The partition with what- 
ever ulterior motive it may have been 
effected is genuine. It has been acted 
upon by treating the property falling to 
the share of each party as their own by 
their subsequent conduct and dealings. In 
these circumstances the judgment and 
decree dismissing the suit is hereby re- 
versed and the suit of the plaintiffs is 
decreed for possession with costs as also 
decreed for mesne profits, as prayed for. 

D. B. LAL, J.:— I agree, 

Appeal allowed. 
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When the Court is called upon to 
examine whether the plaintiff has prima 
facie case in a suit for the purpose of 
determining whether a temporary injunc- 
tion should be granted, the court must 
perforce examine the merits of the case 
and it will be compelled to consider 
whether there is likelihood of the suit be- 
ing decreed. The depth ot investigation 
which the court must necessarily pursue 
for that purpose will vary with each case. 
When the decision of the suit tu ns prin- 
cipally on a question of law, very often 
the decision as to whether a prima facie 
case exists will turn on consicerations 
identical with or substantially similar to 
those affecting the ultimate determina- 
tion of the suit, AIR 1926 Lah, 589 and 


1973 Delhi L. T. 390 Ref, (Para 3) 
Held no prima facie case was made 
out by the plaintiff, (Para 4) 


(B) Civil P, C, (1908) O., 39 R, 2 — 
“Other injury of any kind” — Meaning 
— Obstruction to exercise of right of 
property is included, 


The expression “other injury of any 
kind” is very wide, It comprehends any 
kind of legal injury, and not necessarily 
an injury akin to a breach of contract. 
An obstruction to the exercise cf rights 
of property is an injury which falls with- 
in the scope of Rule 2, (1902) ILR 29 Cal 
500 Rel, on. (Para 5) 

Where the plaintiff after purchasing a 
parcel of land of which the defendant was 
tenant, filed a suit for declaration that 
he was the owner in possession and for 
permanent injunction restraining defen- 
dant from interfering with his possession 
and also applied under Rr, 1 & 2 of O, 39 
for atemporary injunction the case falls 
within the scope of R. 2of0, 35. Tempo- 
rary injunction, if granted by the trial 
court, must be ascribed to its powers under 
R. 2 of O, 39, and an appeal lay before 
the District Judge from the order grant- 
ing such temporary injunction. 

(Para 5) 


Cases Referred : Chronological Paras 
1973 Delhi LT 390 = 1973 Rajdhani LR 

542 3 
AIR 1926 Lah 589 = 96 Ind Cas 286 3 
(1902) ILR 29 Cal 500 5 


R. N. Malhotra, for 
P. N, Nag, for Respondent. 


ORDER:— This is a plaintiffs revi- 
sion petition against ən appellate order 
of the learned District Judge, Kangra 
vacating an interim injunction granted by 
the trial court, 


Petitioner; 


4. 


1977 Roshan Lal v, Ratto 


IA. The plaintiff, Roshan 7.al, pur- 
chased a parcel of land of which the de- 
fendant, Ratto, was tenant, Ratto filed a 
suit for possession by way of pre-emp- 
tion and was held entitled to xre-empt 
a one third share of the land, Accord- 
ingly, he became owner of the -ne third 
share, Roshan Lal instituted partition 
proceedings, and the Assistant Collector 
made an order directing partition, Physi- 
cal possession of a two third share was 
delivered to Roshan Lal, Ratto applied to 
the Assistant Collector that physical pos- 
session had been wrongly delivered to 
Roshan Lal inasmuch ag he, Ratto, con- 


tinued as tenant in that share of the 
land, The Assistant Collector ac- 
cepted the plea, and ordered phy- 
sical possession restored to Ratto, An 
appeal by Roshan Lal was rejected 
by the Collector, On April 25, 1973 


Roshan Lal filed the present suit for a 
declaration that he was the owner in 
possession of the land and for a per- 
manent injunction restraining Ratto from 
interfering with his possession, Roshan 
Lal also applied under rules 1 ard 2 of 
Order 39 of the Code of Civil Procedure 
for a temporay injunction. The trial 
court granted a temporary injunction. 
Ratto appealed, and the appeal has been 
allowed by the learned District Judge, 
Kangra, who by his order dated 11-7-1975 
has vacated the temporary injunction, 


2. The learned District Judge has 
observed that inasmuch as Ratto had 
from the very beginning been a tenant of 
the entire parcel of land purchased by 
Roshan Lal and had subsequently become 
owner of only a one third share therein, 
he continued as tenant in respect of the 
remaining portion. He has ne'd that 
Ratto could not be deprived of his ten- 
ancy rights to the extent of the remain- 
ing share, and was, therefore, entitled to 
possession of that share, In the circum- 
stances, he found that Roshan Lal had no 
prima facie case justifying the grant of a 
temporary injunction, As to the balance 
of convenience between the parties, the 
learned District Judge has pointed out 
that as Ratto was in occupatiun of the 
two third share, of the land as a tenant, 
and restoration of -possession had been 
ordered in his favour by the Assistant 
Collector, it would not be proper to pro- 
tect the possession of Roshan Lal by 
granting a temporary injunction, The 
learned District Judge was also not satis- 
fied that irreparable injury would accrue 
to Roshan Lal if Ratto was permitted 
possession of land, 


(Pathak C. J.) [Prs, 14-4] E. P, 11 


3. In this revision petition by Roshan 
Lal, learned counsel for the petitioner 
points out that the learned District Judge 
has expressed himself on the merits of 
the case as if he was finally disposing of 
the suit itself, and has not confined him- 
self to examining whether there was a 
prima facie case merely, He contends 
that, therefore, the impugned order is 
invalid. In regard to the powers of the 
court when considering an application for 
a temporary injunction, reference has 
been made to Bishambar Nath Jaithy v. 
Municipal Committee, AIR 1926 iah 589 
and Gopal Krishan Kapoor v Ramesh 
Chander Nijhawan, 1973 Delhi LT 390. 
It seems to me that when the court is 
called upon to examine whether the 
plaintiff has a prima facie case in a suit 
for the purpose of determining whether 
a temporary injunction should be grant- 
ed, the court must perforce examine the 
merits of the case and it will be compel- 
led to consider whether there is a likeli- 
hood of the suit being decreed, The depth 
of investigation which the court must 
necessarily pursue for that purpose will 
vary with each case. Where, as m the 
two cases cited above, the determination 
must be made with reference to factual 
material, the scope of examination must 
be confined to the evidence on the record, 
including affidavit evidence, available at 
that stage. When the suit finally reaches 
the point of disposal by the trial court, 
all the evidence will have meanwnile been 
let in and it is on the basis of that evi- 
dence, that the court will determine 
whether, even though a prima farie case 
may have been made out at the time of 
granting the temporary injunction, the 
plaintiff has succeeded in showing that 
the suit should be decreed in his favour, 
When, however, the decision of the suit 
turns principally on a ‘| question of law, 
very often the decision as to whether a 
prima facie case exists will turn on con- 
siderations identical with or substantially 
similar to those affecting the ultimate 
determination of the suit. Nonetheless, 
even there although an opinion may have 
been expressed on an application for 
temporary injunction that a prima facie 
case has been made out or has not been 
made out, it is open to the court when 
subsequently disposing of the suit itself 
to come to a conclusion, at variance with 
the earlier finding, whether the suit 
should be dismissed or decreed. 








4, In the present case, the learned 
District Judge, while holding «hat no! 
prima facie case has been mad out byl 


2 H, P. 


he plaintiff, has had to take into account 
wimarily principles of law and apply 
hem to facts which admit of little dis- 
wte, At the same time, he has specifi- 
ally observed that the observations made 
ry him in the order should not be taken 
o determine the merits of the case and 
nust be deemed confined to the aisposal 
f the appeal before him. In the circum- 
tances, I am unable to see any force 
n the contention urged on behalt of the 
retitioner, 


5. Learned counsel for the peti- 
ioner then contends that the appeal be- 
ore the learned District Judge was not 
naintainable, He urges that rules 1 and2 
£ Order 39 did not apply and the tem- 
»orary injunction granted by the trial 
‘court must be referred to its inherent 
urisdiction. It seems to me that the case 
‘alls within the scope of rule 2 of Order 
19. Rule 2 speaks of a suit for restraining 
he defendant from committing a breach 
f contract or other injury of ary kind. 
Che expression “other injury of any kind” 
s very wide. It comprehends any kind of 
egal injury, and not necessarily an injury 
akin to a breach of contract. An obstruc- 
ion to the exercise of rights of property 
s an injury which falls within the scope 
of rule 2, Soshi Bhushan Ghose v. Gonesh 
Chunder Ghose. (1902) ILR 29 Cal 500. 
In my judgment, the temporary injunc- 
‘ion granted by the trial court in favour 
of the plaintiff must be ascribed to its 
powers under rule 2 of Order 39, For that 
reason, an appeal lay before the learned 
District Judge, 


6. Upon the aforesaid considera- 
tions, I am unable to hold that the im- 
pugned order of the learned District 
Judge is vitiated by any error warranting 
interference by this Court in the exercise 
of its revisional jurisdiction, 


7. The revision petition is 
sed with costs, 


dismis- 


Petition dismissed. 


AIR 1977 HIMACHAL PRADESH 12 
R, S, PATHAK, C, J. AND 
C. R. THAKUR, J. 
The State of Himachal Pradesh and 
others, Petitioners v. M/s. Himazhal Rice 
Mills Thakurdwara, Nurpur, Respondent, 


S. C. A. No. 6 of 1976 and C, M. P. 
No, 271 of 1976, D/- 27-4-1976. 
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State v, Himachal Rice Mills (Thakur J.) 


ALR. 


(A) Constitution of India, Art, 133 
(1) (a} — Substantial question of Jaw of 
general importance —Question whether 
procurement price fixed by Himachal 
Pradesh Rice Procurement (Price Control) 
Order, 1974, can be described as control- 
led price so as to attract S. 3 (3B) (i) or 
(ii) of Essential Commodities Act—Ques- 
tion held as substantial question cf law 
of general importance. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1976 Delhi 1 = 1975 MCC 616 4 
AIR 1973 Bom 24=74 Bom LR 522 3 

B. Sita Ram, Advocate General and 
D. K., Khanne, for Petitioners; B. R. Tuli 
and Chhabil Dass, for Respondents. 


C. R. THAKUR, J.:— M/s. Himachal 
Rice Mills, Thakurdwara, Nurpur, filed a 
writ petition challenging the validity of 
two notifications dated November 4, 1974, 
issued by the Governor of Himachali Pra- 
desh, By one notification the Gevernor 
had promulgated the Himachal Pradesh 
Rice Procurement (Price Control) Order, 
1974, and under clause 3 thereof the pro- 
curement price for raw and boiled rice 
of the varieties specified in cohunn 1 of 
the Schedule to be procured from any 
dealer by the State Government was not 
to exceed the price specified in column 2 
thereof with respect to each variety. By 
the other notification the Gevernor pro- 
mulgated the Himachal Pradesh Rice Pro- 
curement Levy Order, 1974, Under clause 
8ofthat Levy Order every licenced mil- 
ler was required to sell to the State Gov- 
ernment or the agencies nominated by 
the Government at the controlled price 
(a} 85% of the quantity of rice held in 
stock by him at the commencament of 
this order, and (b) 85% of the total quan- 
tity of rice milled, produced or manufac- 
tured by him out of his own stock of 
paddy in his rice mill every day beginning 
with the date of commencement cf this 
order until such time as the State Govern- 
ment otherwise directed. While eilowing 
the writ petition on December 7, 1975, 
this Court held, inter alia, that the pro- 
curement price fixed by the Himachal 
Pradesh Rice Procurement (Price Control) 
Order could not be described as the “con~ 
trolled price” of rice within the meaning 
of Section 3 (8B) (i) of the Fssential 
Commodities Act, and therefore recourse 
had to be had to Section 3 (3B) (ii) of the 
Act for determining the price payable to 
the petitioner, The Court observed that 
the Procumement Order did not show how 
the purchase price mentioned in the 
Schedule to that Order had been fixed 
and whether it complied with Section 3 


~ p% 
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(3B) (Gi) of the Essential Con:modities 
Act. The Court, therefore, quashed the 
Procurement (Price Control) order fixing 
the procurement price so far as ii affect- 
ed the varieties of foodgrain held by the 
petitioner in its stock, 


2. The State has now filed this 
petition under Article 133 (1) of the Con- 
stitution for a certificate to file an appeal 
to the Supreme Court. The requirements 
for the grant of a certificate a» provided 
under the aforesaid Article are (a) that 
the case involves a substantial question 
of law of general importance and (b) that 
in the opinion of the High Court the said 
question needs to be decided by the 
Supreme Court, 


3. <A preliminary objection has been 
raised by the respondent. It is pointed out 
that the petitioner has not specifically 
indicated what is the question. of law of 
general importance which needs to be 
decided by the Supreme Court. The res- 
pondent contends that the petition must 
therefore, be rejected, Reliance is placed 
on Raja Bahadur Motilal Bombay Mills 
Ltd. v, Life Insurance Corporation of 
India, AIR 1973 Bom 24 The learned 
Advocate General submits that the peti- 
tion for certificate read with the proposed 
grounds of appeal makes it manifestly 
clear what is the substantial question of 
law of general importance. In our opinion, 
the learned Advocate General is right. 
The question of law in respect of which 
the certificate is sought clearly appears 
from the petition and the proposed 
grounds of appeal. The question js whe- 
ther the procurement price fixed by the 
Himachal Pradesh Rice Procurement 
(Price Control) Order, 1974 can be des- 
cribed as the controlled price of rice and, 
therefore, whether the case falls under 
clause (i) or clause (ii) of sub-section 
(3B) of Section 3 of the Essential Com- 
modities Act, and in case it falls under 
clause (ii) then whether the provisions of 
that clause have been satisfied by the 
procurement price mentioned in the 
order, The preliminary objection fails, It 
seems to us that this is a substantial ques- 
tion of law of general importance. It 
affects not only the petitioner, Lut also 
all cases where the State 
procures rice from other dealers, 


4. It is also urged for the respon- 
dent that even if the question be descri- 
bed as a substantial question of iaw of 
general importance it is not necessary 
that it should be decided by the Supreme 
Court, Reference has been made to New 


State v. Vijay Singh 
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Delhi Municipal Committee v, State of 
Andhra Pradesh, AIR 1976 Delhi 1, As we 
have observed, the question is sf great 
importance for all dealers in the State 
and is a controversial one, There is no 
direct decision by the Supreme Court on 
the point. We are of opinion that a deci- 
sion by the Supreme Court is called for. 


5. Accordingly we hold that the 
case raised a substantial questiou of law 
of general importance which needs to be 
decided by the Supreme Court. A certi~ 
ficate under Article 133 (1) of the Cons- 
titution is granted accordingly. 

Petition ellowed. 


AIR 1977 HIMACHAL PRADESH 13 
R. S. PATHAK, C. J. AND D. B. LAL, J. 
State of Himachal Pradesh, Appel- 
lant v. Lt. Vijay Singh, Respondent. 
pee Appeal No. 67 of 1974, D/- 2-9- 


(A) Limitation Act (1963), S. 12 (2) 
— Land Acquisition Act (1894), S. 54 — 
Appeal by State — Application for copy 
of judgment made to wrong authority — 
No benefit cam be given under S. 12 (2). 
AIR 1936 Lah 771, Followed, 

(Paras 4, 8, 11) 

(B) Limitation Act (1963), S. 5 — 
Scope — State Government and ordinary 
litigant — Distinction, if any. 

Whatever rights have been decided 
or decreed in favour of the respondent 
cannot easily be displaced by any negli- 
gence or inaction on the part of the ap- 
pellant and the period of limitation pres- 
cribed for appeal shall not easily be ex- 
tended.. Rather the Court will demand 
explanation for day to day’s delay and 
the party availing of the provision under 
S. 5 has to explain this delay in a rea- 
sonable manner. Even in a case where 
sufficient cause is made out under S. 5 
the discretion is still left to the Court to 
extend or not the period of limitation. 
It is in that sphere that considerations of 
good faith and due diligence arise and a 
thorough enquiry will have to be made 
as to the conduct of the appellant. 

(Para 4) 

The State Government has to be re- 
garded as an ordinary litigant and what- 
ever is not considered as sufficient ground 
for a private person cannot be consider- 
ed a sufficient ground for the State. 
Therefore, there can be no question of 


FT/G'T/B841/76/SSG 
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any latitude to be shown in favour of 
the State and the sufficient cause shown 
has to be adjudged at its face value al- 
though regard will be had if any special 
difficulty arose which disabled the dis- 
trict Attorney to file the appeal within 
time, AIR 1964 Punj 154 and AIR.1967 
Raj 24 and ILR (1973) Him Pra 1087, Foi- 
lowed. (Paras 4, 5, 12) 

When an appeal under S. 54 of Land 
Acquisition Act against judgment of Dis- 
trict Judge dated 18-12-1973 is filed on 
11-11-1974 and no sufficient cause within 
S. 5, Limitation Act has been shown, the 
Court. will not exercise discretion in fav- 
our of the appellant, more so when there 
is absolute lack of good faith and due 
diligence on part of District Attorney. 

(Paras 6, 7, 11) 
Cases Referred: Chronological Paras 
ILR (1973) Him Pra 1087 5 
AIR 1967 Raj 24 = 1966 Raj LW 550 5 
AIR 1964 Punj 154 = 1964 Cur LJ 23 5 
AIR 1936 Lah 771 = 38 Pun LR 493 8 

Advocate General, for Appellant; 
O. P. Sharma, for Respondent. 

D. B. LAL, J.:— Lt. Vijay Singh 
has been awarded compensation, under 
the Land Acquisition Act, for a certain 
building belonging to him. The award 
was made by the Land Acquisition Col- 
lector on 14-8-1972. Thereafter under 
Section 18 Lt. Vijay Singh made a refer- 
ence to the District Judge for enhance- 
ment of compensation, The award was 
made by the learned District Judge on 
18-12-1973. The amount of compensation 
has been enhanced. The State of Hima- 
chal Pradesh preferred an appeal to this 
Court under Section 54 of the Land Ac- 
quisition Act. This appeal was filed on 
9-10-1974, but on that date some defect 
was pointed out, and it was refiled on 
11-11-1974, The period of 90 days is pres- 
cribed for filing appeal in the High Court. 
As the appeal was prima facie time bar- 
red, an application under Section 5 of 
the Limitation Act was.-moved by the 
State of Himachal Pradesh on 11-10- 
1974. A reply to this petition has been 
filed by Lt. Vijay Singh. We are called 
upon to decide, as to whether, upon suffi- 
cient cause shown, the period of delay 
in filing appeal can be condoned. 


2. In the petition under Section 5 
of the Limitation Act, it is alleged on be- 


half of the State that after the 
award was given by the learn- 
ed District Judge on 18-12-1973, 


the District Attorney Chamba applied on 
the next day, ie. on 19-12-1973, to the 
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Copying Agency of the District Judge at 
Dharamsala, for a copy of the judgment. 
According to State, this copy of the 
judgment has yet not been supplied. 
The District Attorney reminded the Su- 
perintendent of the Court of the Addi- 
tional District Judge, Kangra Division 
(Dharamsala) on 16-7-1974, but no res- 
ponse was received. It is further averred 
that on 28-6-1974 the District Attorney 
received a typed copy of the judgment 
from the Land Acquisition Collector in 
connection with the execution applica- 
tion filed by Lt. Vijay Singh, Thereafter 
some official was appointed, and a fresh 
application for a copy was made on 14-8- 
1974 and a certified copy was received on 
17-8-1974., According to State, the period 
between 19-12-1973 and 17-8-1974 should 
be credited and the appeal should be 
deemed filed within limitation. The al- 
ternative argument is that for the rea- 
sons stated sufficient cause is made out 
under Section 5 for not preferring the 
appeal within the prescribed period. 

3. The reply of the respondent is 
that the District Attorney never applied 
for a copy of the judgment on 19-12- 
1973. In the alternative, it is pleaded that 


if at all he applied for a copy, 
he did it to the Copying Agency 
of the Additional District Judge, 


Kangra Division, at Dharamsala, There 
was no such copying agency in existence, 
and he should have rather applied to the 
Copying Agency of the District Judge, 
Kangra Division, at Dharamsala, In fact 
the respondent got a certified copy of the 
judgment and applied for execution of 
the award in the third week of June, 
1974. In that execution, notices were 
served upon the District Attorney before 
28th June, 1974 and a typed copy of the 
judgment was supplied to him by the 
Land Acquisition Collector, Chamba, At 
that stage the District Attorney issued 
the reminder dated 16-7-74 to the Super- 
intendent, Copying Agency of the Addi~ 
tional District Judge, Kangra. 

The appellant thus knew about the 
execution proceeding in the last’ week of 
June, 1974 and still acted negligently in 
not obtaining the copy earlier. This culp- 
any 
benefit under Section 5 and the cause it- 
self cannot be considered sufficient. A 
valuable right has been created in favour 
of the respondent and he should not be 
deprived of this valuable right because 
of any negligence or inaction committed 
by the appellant. In fact only one appli- 
cation was moved by the State for ob- 
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taining a copy and it was done on 14-8- 
1974 long after the limitation period had 
expired. As such no advantage can be 
derived by the appellant of Section 12 (2) 
of the Limitation Act. No sufficient cause 
is made out for not preferring the appeal 
within time. For these reasons, it is pray- 
ed that the appeal be held to be time 
barred, 


4, The appellant State has sought 
for limitation under Section 12 (2) of the 
Limitation Act, 1963 and in the alterna- 
tive they have asked for extension of 
time under Section 5 of that Act, As re- 
gards Section 12 (2) the time requisite 
for obtaining a copy of the judgment 
could be given credit to and the appeal 
be held within time. But the sine qua 
non to this plea must be the fact that the 
copy was,sought to be obtained from an 
appropriate Court. In the instant case the 
copy was admittedly sought to be ob- 
tained from the Copying Agency of the 
Court of the Additional District Judge 
and that Court never maintained a Copy- 
ing Agency. Therefore, prima facie Sec~ 
tion 12 (2) did not apply and the time 
requisite for obtaining a copy could not 
be accounted for under that provision. 
Then the appellant fell back upon Sec- 
tion 5 of the Limitation Act and the 
learned Advocate-General pleaded that 
the facts alleged disclose a sufficient 
cause and the Court should exercise dis- 
cretion in his favour by extending the 
time prescribed for limitation. 


t is manifest in order to avail of 
|Section 5, two considerations must pre~- 
vail before the Court. Whatever rights 
have been decided or decreed in favour 
of the respondent cannot easily be dis- 
placed by any negligence ar inaction on 
the part of the appellant and the period 
of limitation prescribed for appeal shall 
not easily be extended. Rather the Court 
will demand explanation for day to day’s 
delay and the party availing of the pro- 
vision under Section 5 has to explain this 
delay in a reasonable manner, The se- 
cond consideration is of course this that 
the provision should be conducive to the 
interest of justice and in a case where 
sufficient cause is shown. and the delay 
is properly explained, the Court should 
not refuse condonation of time in order 
to enable the parties to have their full 
say in the matter. In that connection it 
is to be understood that even in a case 
where sufficient cause is made out under 
Section 5 the discretion is still left to the 
Court to extend or not the period of 
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limitation. It is in that sphere that con- 
siderations of good faith and due dili- 
gence arise and a thorotigh enquiry will 
have to be made as to the conduct of the 
appellant. 

The learned Advocate General con- 
tended that the appellant being a State 
Government, it has to act through the 
agencies of so many departments and, 
therefore, a liberal view has to be taken 
for extending the period of limitation. 
For this the answer is that the State Gov- 
ernment has to be regarded as an ordi- 
nary litigant and whatever is not consi- 
dered as sufficient ground for a private 
person cannot be considered a sufficient 
ground for the State, There may be a 
case governed by a special circumstance 
and where the delay is explained on be- 
half of the State in a reasonable manner 
and the Court is satisfied that due to 
cumbersome official machinery a certair. 
act was not performed with so much 
promptitude as could be expected in the 
ease of a private individual, regard may 
be had to that factor while deciding the 
dispute. At any rate, there is no hard 
and fast rule and each case will depend 
upon its own merits. 


5. In Punjab State v. Gopal Singh 
Nagahia Singh (AIR 1964 Punj 154); 
Keshav Prasad v, State of Rajasthan 
(AIR 1967 Raj 24) and State of Himachal 
Pradesh v. Budhi Singh (ILR (1973) Him 
Pra 1087), the Courts have observed that 
different considerations cannot be brought 
into play while dealing with a case of a 
State who seeks extension of limitation 
under Section 5 as compared to a private 
individual. There cannot be a different 
standard of care and vigilance. while one 
considers the case of a State as compar- 
ed to the case of any private appellant. 
At the same time considering such an 
application filed on behalf of the State 
it may not be wholly improper or irrele- 


vant in any particular case to 
make some allowance for the 
consideration that such appeals 
have to pass through a variety of 


officers. Therefore, there can be no ques- 
tion of any latitude to be shown in fav- 
our of the State and the sufficient cause 
shown has to be adjudged at its face| 
value although regard will be had ifj 
any special difficulty arose which disabl-| 
ed the District Attorney to file the appeal 
within time. 





6. In the instant case after consi- 
dering the facts I have no hesitation to 
conclude that sufficient cause within the 
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neaning of Section 5 has not been shown 
and as such the Court will not exercise 
Jiscretion in favour of the appellant. 


7. In their application under Sec- 
tion 5 the appellant stated that a remin- 
jer was sent to the Copying Agency of 
che Court of the Additional District 
Judge, Kangra. The affidavit of Shri S, P. 
3arotra, District Attorney, clearly indi- 
ated that the application for acopy was 
addressed to the Copying Agency of the 
Court of the Additional District Judge, 
Xangra. The learned Advocate-General 
iled yet another petition under Sec. 151 
cead with Order 16, Rules 1 and 2 of the 
code of Civil Procedure and in that ap- 
dlication it was averred that the appli- 
zation may not have even reached the 
copying Agency, if at all of the Court 
of the Additional District Judge because 
t was intercepted by some person at 
Dharamsala and not entered in the regis- 
ter of the Copying Agency. There is a 
further averment that the application for 
copy might not have even been made. 
Therefore, the appellant is not sure as to 
whether the application was at all sent 
2ven to the so-called Copying Agency of 
the Court of the Additional District 
Tudge, The register entries Ex, P-A and 
tx, P-A/- do indicate despite overwrit- 
ngs, that the application was sent to the 
Sopying Agency of the Court of the Ad- 
litional District Judge. 


Similarly the reminder entry Ex. 
P-B also indicates that it was sent to 
hat Court. Ex, R-A/1 is the letter writ- 
ten by the District Attorney Shri Baro- 
tra to the Land Acquisition Collector for 
payment of the amount to the respon- 
Jent. It is dated 28-6-1974. It is signifi- 
zant that the reminder was sent on 16-7- 
74 eighteen days after the letter Ex. 
R-A/1 was sent to the Land Acquisition 
Collector, The inference drawn is that 
the District Attorney was reminded of 
the judgment sometimes before 28-6-1974 
and he was not even aware that a copy 
of the judgment was at all needed by 
him and perhaps no application was 
ziven for obtaining such a copy. If the 
District Attorney had come to know of 
the judgment on 28-6-1974, he did not 
‘take any steps and could obtain the copy 
anly on 17-8-1974 while he filed the ap- 
geal on 11-11-1974, All this delay was 
»ommitted without any excuse whatso- 
aver. 


8. The statement of Shri Barotra 
even if not considered innately uncon- 
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vincing, yet suffers from great infirmities 
and çan certainly be interpreted on most 
of the points in favour of the respondent. 
He stated that he applied for a copy on 
9-12-1973 and the application was duly 
stamped. At one stage he said that he 
got the application despatched in his pre- 
sence, Thereafter he said that he did not 
get it despatched in his presence but 
gave it to his clerk Shri Anirud Kumar 
to post it. Shri Anirud Kumar was not 
produced and the statement was left at 
that stage. Shri Barotra did not bring 
his cash register so as to show as to 
what court fee stamp he had affixed on 
the application and as to whether any 
postal expenses were incurred. When 
cross-examined on that question he 
affirmed that he did not maintain a cash 
register but his clerk received periodical 
payment from the Collector and spent it 
from his own pocket. 


This does not appear to be the cor- 
rect position, At first he denied that the 
Court of the Additional District Judge 
does not maintain a Copying Agency. 
Thereafter he stated that he has no per- 
sonal knowledge about that fact, When 
further pressed in cross-examination he 
stated that he derived that knowledge 
from the Reader of the Court of the 
Additional District Judge. This know- 
ledge was derived in 1966 or 1967. Never- 
theless he never applied before for a 
copy from the Court of the Additional 
District Judge. Finally he stated that he 
could not tell if there was no Copying 
Agency maintained by the Additional 
District Judge. It was even possible ac- 
cording to him that applications for 
copies were sent to the Copying Agency 
of the District Judge. In this manner he 
affirmed and denied at the same time as 
to the fact of application for copy to be 
submitted to the Copying Agency of the 
District Judge and that no Copying 
Agency was maintained by the Addi- 
tional District Judge. 


He agreed that there were over- 
writings in the entry Ex, P-A/l in the 
Despatch Register. He could not point 
out any other entry in that Register 
where application for a copy was given 
to the Copying Agency of the Additional 
District Judge. He could not even deny 
that the over-writing in the entry was 
made even after 19-12-1973. There is a 
clear over-writing as to the place where 
the application was sent either to Chamba 
or Dharamsala. The witness further stat- 
ed that he could not tell if the applica- 
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tion was really posted by Shri Anirud 
Kumar. He was cross-examined for Ex. 
R-A/1 and had to admit that on 28-6- 
1974 he did write to the Land Acquisition 
Collector that payment be made to the 
respondent. 


Finally he admitted that there was 
only one Copying Agency maintained by 
the District Judge and that no Copying 
Agency was maintained by the Addi- 
tional District Judge. With this state- 
ment it is doubtful if an application for 
a copy was at all sent as indicated in the 
Despatch Register. That apart if an ap- 
plication was at all sent it was addressed 
to a wrong Court. It was very essential 
that the application for copy should have 
been given to the Copying Agency of the 
District Judge. When no such application 
was given how could it be stated 
the time requisite for obtaining copy was 
to be accounted for in Section 12 (2), In 
fact no application was given and hence 
there was no question of deduction of 
time under Section 12 (2). In Kishore 
Chand v. Bahedur (AIR 1936 Lah 771). 
the learned Judges observed that an ap- 
plication for a copy should bear the ne- 
cessary court-fee stamp and should also 
be addressed to the proper officer and 
that alone would be a valid application 
for the benefit of the period under Sec- 
tion 12. In the instant case the applica- 
tion was made to a wrong authority and, 
therefore, no benefit can be given under 
Section 12 (2). 


y, As regards Section 5 it is 
abundantly clear that firstly the applica- 
tion was made to a wrong Agency and 
secondly the reminder was sent so late 
as on 16-7-1974. Besides that on 28-6-1974 
the District Attorney was made aware of 
the award and he actually recommended 
for payment to the respondent. What was 
he doing since that date and he should 
have obtained the copy within a few 
days as he did subsequently by applying 
on 14-8-1974 and getting the copy on 
17-8-1974. Even when the copy was re- 
ceived on 17-8-1974 the appeal was filed 
so late as on 9-10-1974 and on that day 
as well the appeal was incomplete and 
the deficiencies were made up on 11-11- 
1974. All this indicates intransigence on 
the part of the District Attorney and 
thereby on the part of the State. A valu- 
able right has accrued in favour of the 
respondent and the said right cannot so 
easily be extinguished, A sufficient cause 
is not made out within the meaning of 
Section 5. At any rate the Court cannot 
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exercise discretion in favour of the ap- 
pellant which is proved to be careless 
and negligent. There is absolute lack 
of good faith and due diligence on the 
part of the District Attorney and the 
State has to suffer because of it. 


10. In this view of the matter I 
am of the opinion that no period can be 
extended under Section 5 or 12 of the 
Limitation Act, 1963 and the appeal must 
be held to be time barred. The applica- 
tion C. M. P. 1025 of 1974 under Sec- 
tions 5 and 12 of the Limitation Act, 
1963 is, therefore, dismissed. The appeal 
is held to be time barred and the same is 
dismissed as such, without making any 
order as to costs, 


R. S. PATHAK, C. J.:— 11. I agree 
that upon the facts of the present case 
the appellant is not entitled to the bene- 
fit of Section 5 or Section 12 of the Li- 
mitation Act. The appeal is barred by 
time and must be dismissed accordingly. 


12. I would like to add that as 
between the State and a private party 
there can be no distinction when consi- 
dering an application for condonation. of 
delay. It is wholly immaterial that the 
State is the appellant. Considerations 
which apply to a private party apply 
equally to the State. In my opinion, the 
circumstance that the State Government 
must act through the agency of several 
departments is not a valid consideration 
for condoning the delay in an appeal or 
revision petition filed by it, The period 
of limitation prescribed by the law must 
be taken to presume that the State Gov- 
ernment will consult its relevant depart- 
ments before instituting a proceeding in 
court. I am unable to hold that because 
the State may be burdened by a cumber- 
some official machinery there is reason 
for condoning the delay. It may be a dif- 
ferent matter where the proceeding is 
taken late because of some unusual situa- 
tion beyond the control of the State 
Government which is responsible for the 
delay. That is a ground as valid for the 
State as for a private party. With these 
observations, I dismiss the present ap- 
peal as barred by time. There is no order 
as to costs. 





Appeal dismissed. 
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AIR 1977 HIMACHAL PRADESH 18 
R. 5. PATHAK, C. J. AND 
C. R, THAKUR, J. 
Ram Dass, Petitioner v. Smt, Subhash 
Bakshi, Respondent, 


Civil Revn. No. 52 of 1974, D/- 16-1- 
1976. 


Civil Procedure Code (1908), Sec- 
tions 115, 10 — Himachal Pradesh (Courts) 
Order (1948), Pr. 35 — S. 115 of C.P.C. 
and Paragraph 35 (1) (a) of the Order, if 
substantially same — Expression “case 
decided” — Meaning —— Order under S. 10 
C.P.C. if amounts to “a case decided”. 

Except for the circumstances that 
while by virtue of Section 115 (c) of the 
Code the revisional jurisdiction of the 
High Court can also be invoked where 
the subordinate court has _ committed an 
illegality in the exercise of its jurisdic- 
tion, the language of Section 115 and 
paragraph 35 (1) (a) is substantially the 
same. For the purpose of determining 
what is the meaning of the expression 
“case which has been decided” in para- 
graph 35 (1) (a), reference can be 
made with advantage to what that ex- 
pression means in S, 115. (Para 6) 

A “case is decided” when there is an 
adjudication on the rights or obligations 
of the parties in controversy, Such adju- 
dication may be in the nature of a deci- 
sion expressly deciding those rights or 
obligations. For example, the entire suit 
or appeal may be disposed of or a dis- 
tinct part of the suit or appeal may be 
disposed of finally so far as the subordinate 
Court is concerned, Or, the adjudication 
may be such as to have the necessary 
effect of deciding those rights or obliga- 
tions, Object of Section 115 C. P. C. 
pointed. (Paras 13, 12, 8, 11) 

When an order is made under Sec- 
tion 10 of the Code staying the trial of a 
suit, the result is that the plaintiff will be 
bound on certain issues in the decision of 
his suit by the findings rendered by the 
other Court where a previously instituted 
suit is pending between the same parties. 
To that extent the rights or obligations in 
controversy in the subsequent suit will 
be determined, (Para 14) 

In a case where an application under 
S. 10 (for stay of subsequently instituted 
suit until decision in previously instituted 
suit between the same parties) is erron- 
ously rejected, the subsequent suit would 
proceed to trial and ultimate adjudica- 
tion, and the benefit of the doctrine of 
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res judicata, which is the very reason for 
enacting Section 10, will be denied to the 
defendant, Hence, an order under S. 10 
of the Code amounts to a “case decided” 
for the purpose of exercising revisional 
jurisdiction and a revision petition there- 
from is maintainable. AIR 1933 Lah 50 
and AIR 1955 All 309 (FB), Followed. 
(Paras 14, 15, 16) 
Chronological Paras 
(1970) 1 SCR 435 7 
1964 SCD 435 7,9 
1955 All LJ 167 (FB) 
15 
ATR 1933 Lah 50 = 144 Ind Cas 107 15 

S. Malhotra, for Petitioner; K. D. 
Sud, for Respondent, 

R. S. PATHAK, C. Ja— ‘This is a 
revision petition directed against an order 
of the trial court under Section 10 of the 
Code of Civil Procedure staying the pro- 
ceedings in a suit, 

2. The respondent wife has filed a 
suit before the learned District Judge, 
Ludhiana praying for a decree for judi- 
cial separation against the petitioner hus- 
band under Section 10 of the Hindu Mar- 
riage Act, The petitioner thereafter filed 
a suit before the learned Senior Subor- 
dinate Judge, Mandi for a declaration 
that the parties are not husband and wife. 
During the pendency of the suit the wife 
applied under S. 10 of the Code of Civil 
Procedure for stay of proceedings in the 
suit on the ground that a previously in- 
stituted petition for judicial separation 
between the same parties was pending in 
the District Court at Ludhiana and the 
subject-matter of that suit was substan- 
tially the same as in the present suit, The 
learned Subordinate Judge has allowed 
the application and stayed the suit pend- 
ing before him. The husband now applies 
in revision to this Court, 


Cases Referred 

AIR 1970 SC 406 = 
AIR 1964 SC 497 = 
AIR 1955 All 309 = 


3. The revision petition has been 
filed under paragraph 35 of the Himachal 
Pradesh (Courts) Order, 1948. Having 
regard to the grounds taken, it is plainly 
a petition under paragraph 35 (1) (a) of 
the Order. 

4. A preliminary objection has 
been taken by counsel for the wife. It is 
urged that the revision petition is not 
maintainable inasmuch as it is not a 
“ease decided”, 

5. Paragraph 35 (1) 
Himachal Pradesh 
stands today, reads: 

“35 (1) — The High Court may 
call for the record of any case which has 
been decided by a Civil Court subordi- 


(a) of the 
(Courts) Order, as it 
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nate to it and in which no appeal lies to 
it, and 

(a) ig the Civil Court by which the 
case was decided appears to have exer- 
cised a jurisdiction not vested in it by 
law, or to have failed to exercise a juris- 
diction so vested, or to have acted in the 
exercise of its jurisdiction with material 
irregularity........00. 
the High Court may make such order in 
the case as it thinks fit”, 

6. The language is comparable with 
that of Section 115 of the Code of Civil 
Procedure, which provides: 

“115, The High Court may call for 
the record of anv case which has been 
decided by any Court subordinate to such 
High Court and in which no appeal lies 
thereto, and if such Subordinate Court 
appears — 

(a) to have exercised a jurisdiction 
hot vested in it by law, or 

(b) to have failed to exercise a juris- 
diction so vested, or 

(c) to have acted in the exercise of 
its jurisdiction illegally or with material 
irregularity, 
the High Court may make such order in 
the case as it thinks fit.” 

Except for the circumstance that while 
by virtue of Section 115 (c) of the Code 
the revisional jurisdiction of the High 
Court can also be invoked where the 
subordinate Court has committed an il- 
legality in the exercise of its jurisdiction, 
the language of Section 115 and paragraph 
35 (1) (a) is substantially the same, For 
the purpose of determining what is the 
meaning of the expression “case which 
has been decided” in paragraph 35 (1) (a). 
reference can be made with advantage to 
what that expression means in Section 115. 

7. From the earliest years the 
Courts in India have béen concerned with 
determining the meaning of the expres- 
sion ‘case decided’ in Section 115 of the 


Code of Civil Procedure, 1908 and its cor- 


responding counterpart in the preceding 


Codes, Much of the case law has been. 


placed before us by learned counsel for 
the parties, and we are indebted to them 
for the considerable research conducted 
by them. It seems that the courts have 
differed from one another on the precise 
understanding of the expression ‘case de~ 
cided’, and quite often in the same court 
opinion has varied with time. It is not 
necessary here to refer to the law as it 
developed on the point, It will suffice for 
the time being if reference is made to 
two comparatively recent decisions of the 
Supreme Court. 
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In Major S. S. Khanna v, Brig. F. J. 
Dillon, AIR 1964 SC 497 the Supreme 
Court laid down that the expression need 
not be confined to a suit or analogous 
proceeding which had been completely 
disposed of but it could extend to a part 
of such case. It was pointed out that the 
word “case” was a term of comprehen- 
sive import, and could embrace not only 
an entire proceeding but also a part of 
such proceeding, Thereafter, in Baldevdas 
Shivlal v, Filmistan Distributors (India) 
Pvt, Ltd, AIR 1970 SC 406 the Supreme 
Court was called upon to decide whe- 
ther an order of the trial court made 
during the pendency of a suit declining 
permission to put a question to a witness 
fell within the expression ‘case decided’. 
Holding that it, did not, the Supreme 
Court observed: 


“A case may be said to be decided, 

if the Court adjudicates for the purposes 
of the suit some right or obligation of the 
parties in controversy; every order in 
the suit cannot be regarded as a case de- 
cided within the meaning of Section 115 
of the Code of Civil Procedure”, 
But in Major S, S, Khanna (supra) it 
was not laid down that all interlocutory 
orders’ will constitute a “case decided”. 
A case is said to be decided when there 
is an adjudication for the purposes of the 
suit of the rights and obligations of the 
parties, There has been considerable de- 
bate before us on the significance of 
those observations of the Supreme Court 
and it is a matter of ‘serious considera- 
tion as to what is the precise principle 
laid down by the Supreme Court, 


8. It seems to me that the meaning 
attracted by the expression ‘case decided'| 
in Section 115 of the Code must be de- 
termined by an appreciation of the en-| 
tire language of Section 115, by an under-| 
standing of the context in which the! 
provision finds place and the object with! 
which it has been enacted, In the origi- 
nal Code of Civil Procedure, 1859 there 
was no provision corresponding to Sec- 
tion 115 of the Code. Revisional jurisdic- 
tion wasibrought in for the first time in 
the Code \f Civil Procedure, 1861. Subse- 
quently, in the Code of Civil Procedure, 
1882, Sectibn 622 conferred  revisional 
power on the High Court in terms sub- 
stantially similar to those of Section 115 
of the present Code, except that there 
‘was no provision therein corresponding to 
clause (c) of Section 115, 


It appears that with the experience 
borne of the course of litigation through 
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the years the legislature found it neces- 
sary to empower the High Court to inter- 
fere with the record of a case decided by 
the subordinate court not only where it 
had assumed jurisdiction where none 
existed or declined to exercise jurisdic- 
tion where jurisdiction existed but also 
in a case where a subordinate court acted 
in the exercise of its jurisdiction illegally 
and with material irregularity. And so 
S. 115 of the Code of 1908 contains pro- 
vision for all three kinds of cases, 


9. The revisional power of the High 
Court is without dispute an expression of 
its supervisory jurisdiction over subordi- 
nate courts. It has been described by the 
Supreme Court in Major S. S. Khanna, 
(AIR 1964 SC 497) (supra) as supervisory 
or visitorial jurisdiction, and that is how 


the High Courts have also generally 
understood it, 
10. The Code of Civil Procedure 


has provided an appeal from a deécree in 
a suit and a second appeal against the 
appellate decree.* In a certain class of 
cases, a second appeal from an appellate 
decree is barred.** Appeals have been 
provided against certain orders only.} 
No second appeal has been permitted 
against the appellate orders. In respect 
of those originally appellate orders against 
which no appeal is permissible directly, 
any error, defect or irregularity in such 
order affecting the decision of the case 
can be made the subject of a ground of 
objection in an appeal against the decree.f 
11. It cannot be disputed then that 
there is a range of orders passed by the 
subordinate courts which is not directly 
capable of correction under the provi- 
sions of the Code by way of appeal, It is 
also apparent that there is another range 
of orders which suffer from such errors, 
defects or irregularities as would affect 
the decision of the case but nevertheless 
can ordinarily be corrected only after the 
entire case has been disposed of by the 
court. It is in that light that the enact- 
ment of Section 115 falls to be consider- 
ed. The legislature was anxious to ensure 
that the subordinate courts acted within 
their jurisdiction, and to achieve that 
object it has been an almost invariable 
practice to arm the superior Court with 
supervisory jurisdiction. The main purpose 
of conferring such power on the superior 
Court is to enable it to correct a subor- 
*C.P.C, Ss. 96 and 100. 
**Ibid. S. 102, 
+Ibid, S. 104 (1) and O. 43 R. i. 
Ibid, S. 105 (1). 
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dinate Court if it errs on the jurisdic- 
tional plane, By keeping it within the 
limits of its jurisdiction the superior Court 
confines the subordinate Court to its true 
course in point of jurisdiction, 

Where such errors of the subordinate 
court cannot be corrected by resorting 
to an appeal, they can be corrected in 
the exercise of the supervisory jurisdic- 
tion of the superior court. For this rea~ 
son, it will be found that a superior court 
such as the High Court, is empowered to 
exercise its supervisory or  revisional 
jurisdiction in those cases only where no 
appeal lies. It is, aş it were, a residual 
jurisdiction conferred on the High Court 
in order to ensure that errors of so grave 
a nature as jurisdictional errors should 
be corrected as soon as they are brought 
to its notice, In this connection, it is per- 
tinent to note that the correction of a 
jurisdictional error has not been left to 
an aggrieved party only, It is significant 
that the High Court can also act suo 
motu. 

The High Court is intended to exer- 
cise its revisional powers whenever the 
occasion calls for them, This feature of 
the revisional powers demonstrates the 
anxiety of the legislature to ensure 
that no jurisdictional] error in the 
record of a subordinate court should 
go uncorrected and, indeed, should 
be removed without waiting for the 
completion of the trial of the suit or 
disposal of the appeal by a subordinate 
court. For it is evident that when the 
legislature creates a subordinate court 
and confers power on it to adjudicate a 
dispute, it considers it necessary that 
those powers should be exercised when 
their exercise is called for, that powers 
which do not belong to the subordinate 
court should not be exercised by it and 
that there is no misuse of those powers 
by a breach of the law or the commis= 
sion of a material irregularity, 

The need for removing such errors of 
jurisdiction is obvious, It is to ensure that 
by a jurisdictional error the subordinate 
court does not make infirm the ultimate 
decree passed by it disposing of the suit 
or appeal, In this regard, the legislature 
has armed the High Court with the widest 
amplitude of power, The High Court, 
when finding a jurisdictional error com- 
mitted by the subordinate court, can for 
the purpose of correcting it pass such 
order as it deems fit. 

12. From the aforesaid analysis, it 
is clear that the object of Section 115 of 
the Code is to remove such jurisdic- 
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tional errors from the record of the case 
as preclude a true adjudication of the 
rights or obligations of the parties in con- 
troversy, They are the rights or obliga- 
tions to determine which the proceeding 
has been initiated in court by the plain- 
tiff or the appellant. The grant of juris- 
diction tothe subordinate court and. the 
conditions for the manner of its exercise 
are designed for that sole object—the true 
adjudication of those rights or obliga- 
tions, An order which affects the cor- 
rectness of that adjudication in point of 
jurisdiction falls within the purview of 
the revisional powers. And so we come 
to the meaning of the expression “case 
decided” in Section 115. 


13. <A “case is decided” when there 
is an adjudication on the rights or obli- 
gations of the parties in controversy. 
Such adjudiction may be in the nature 
of a decision expressly deciding those 
rights or obligations, For example, the 
entire suit or appeal may be disposed of 
or a distinct part of the suit or 
appeal may be disposed of finally so far 
as the subordinate court is concerned. Or, 
the adjudication may be such as to have 
the necessary effect of deciding those 
rights or obligations, The rejection of an 
application for amending the plaint 
-by the addition of further items of pro- 
perty concerning which relief is sought 
in the suit would give rise to a “ease de- 
cided.” For in that event the effect 
would be to deny relief at once tc the 
plaintiff in respect of those items of pro- 
perty. . i 

14. When an order is made under 
Section 10 of the Code staying the trial 
of a suit, the result is that the plaintiff 
will be bound on certain issues in the 
decision of his suit by the findings ren- 
dered by the other court where a previ- 
ously instituted suit is pending between 
the same parties. To that extent the rights 
or obligations in controversy in the subse- 
quent suit will be determined, If that 
court is not competent to try that suit or 
any of the other conditions mentioned in 
Section 10 are not satisfied, it must be 
taken that the legislature never intended 
the adjudication by that court to be sub- 
stituted for the adjudication in the present 
suit, with the result that an adjudication 
not intended by the law will substitute 
for an adjudication which alone could 
truly decide the rights or obligations in 
controversy between the parties, 








:. In the case where an order under 
Section 10 is erroneously refused to the 
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defendant, the present suit would pro- 
ceed to trial and ultimate adjudication, 
and the benefit of the doctrine of res 
judicata, which is the very reason for 
enacting Section 10, will be denied to the 
defendant, and he will not be entitled to 
maintain that the determination of the 
rights or obligations in controversy be- 
tween the parties in the previously in- 
stituted suit should, on the basis of a 
universally accepted maxim of law, be 
available to him in the present suit, 

15. In my opinion, an order under 
Section 10 of the Code amounts to “a case 
decided” for the purpose of exercising! 
revisional jurisdiction. There are a num-! 
ber of cases supporting that view, and 
reference may be made to two: Mul Chand 
v. Jiwan Dass, AIR 1933 Lah 50 and 
Ramrichpal Singh v, Dayanand Sarup, 
AIR 1955 All 309 (FB). 

16. I hold that the present revi- 
sion petition lies, The case will now be 
listed for consideration on the merits. 

C, R. THAKUR, J.: I agree, 

Order accordingly. 
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Ran Singh, Petitioner v, Sagar Chand, 
Respondent. 

Civil Revn, No. 74 of 1975, D/- 8-6- 

1976, 
(A) T. P. Act (1882), Ss. 113, 106 and 
111 (h) — Tenancy protected by House 
Rent Act terminated by notice — Land- 
lord accepting rent — It does not 
amount to waiver of notice. (Houses and 
Rents —- East Punjab Urban Rent Res- 
triction Act (3 of 1949), S, 13). 

Since, notwithstanding termination of 
contractual tenancy by notice issued under 
S. 111 (h) T, P. Act the tenant’s posses- 
sion is protected by the House Rent Act 
applicable to the place, the tenant is 
bound to pay amount equal to the rent 
and therefore the provision under S. 113 
T. P. Act laying down that landlord’s ac- 
ceptance of rent for period subsequent to 
such termination of tenancy amounts to 
waiver of notice would not apply, The 
landlord can notwithstanding acceptance 
of rent, sue the tenant for possession on 
grounds available to him under the House 
Rent Act, ATR 1957 Cal 627 and AIR 1958 
Mys 113 and AIR 1961 SC 1067 and AIR 
1973 Raj 141 and (1920) 3 KB 428 and 
(1945) 1 KB 577 Foll. (Paras 4 & 5) 
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(B) East Punjab Urban Rent Restric- 
tion Act (3 of 1949), S. 13 (3) (i) Gi) — 
Future need for accommodation can be a 
ground for eviction of tenant, 

Landlord can seek eviction of his te- 
nant anticipating his need for accom- 
modation in foreseeable future. He cannot 
be nonsuited on the ground that his 
need does not exist as on the date of the 
petition. AIR 1976 Punj & Har 107, Foll. 

(Para 8) 
Cases Referred: Chronological Paras 
AIR 1976 Punj 107 = 1976 Ren CR 98 8 
AIR 1973 Raj 141 = 1972 WLN 931 3 
AIR 1961 SC 1067 = (1961) 3 SCR 813 3 
AIR 1958 Mys 113 - 3 
AIR 1957 Cal 627 3 
(1945) 1 KB 577 = (1945) 2 All ER 430 3 
(1920) 3 KB 428 = 90 LJ KB 164 3 


A. K. Goel, for Petitioner; K. D, Sud, 
for Respondent, 

ORDER:— This is a revision petition 
against an order of the Appellate Authc- 
rity, Kangra affirming the order of the 
Controller directing the petitioner to hand 
over possession of the premises ta the res- 
pondent. 


2. The respondent landlord appli- 
ed under Section 13 (3) G) (iii) of the 
East Punjab Urban Rent Restriction Act 
for possession of the premises let out te 
the petitioner. The application was based 
on several grounds. one of them being 
that the respondent bona fide required 
the premises for his own occupation, The 
Controller ruled in favour of the respon- 
dent, and allowing the application direct- 
ed the petitioner to put the respondent 
in vacant possession of the premises by 
January 15, 1974. An appeal by the peti- 
tioner has been dismissed by the Appe!- 
late Authority on September 16, 1976 

3. In this revision petition, it is 
urged on behalf of the petitioner that by 
accepting rent after serving the notice tc 
quit the respondent must be deemed to 
have waived the notice. Reliance is placed 
on Section 113 of the Transfer of Pre- 
perty Act, Section 113 provides: 

“A notice -given. under Section 111,' 
clause (h), is waived, with the express or 
implied consent of the person to whom 
it is given, by any act on the part of the 
person giving it showing an intention to 
treat the lease as subsisting.” 

My attention has been invited to a 
number of cases where it has been held 
that acceptance of rent by the landlord 
after service of a notice to quit would 
ipso facto be treated as a revival of the 
tenancy and therefore attract Section 113. 
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These cases, however, are not concerned 
with situations arising under the Rent 
Control Acts which, itcannot be disputed, 
have materially altered the general law. 


In Pulin Behary Shaw v, Miss Lila 
Dey, AIR 1957 Cal 627 a Division Bench 
of the Calcutta High Court declared that 
payment and acceptance of rent after the 
termination of the contractual tenancy, 
in a case governed by the Rent Control 
Act. could be attributed either to a re- 
vival of the contractual tenancy cr to 
the “statutory tenancy” governing the 
relationship between the parties by the 
operation of the Rent Control Act. It 
was pointed out that in the circumstances 
as the payment and acceptance of rent 
was not unequivocal a waiver of the 
notice te quit could not be construed. In 
B. K. Narayana Iyengar v., H, V. Subba 
Rao, AIR 1958 Mys 113 the Mysore High 
Court laid down that while the payment 
and acceptance of rent for a period sub- 
sequent to the termination of the tenancy 
should be taken as evidence of an inten- 
tion of the parties to treat the lease as 
subsisting, that was not true where the 
parties were governed by the Mysore 
House Rent and Accommodation Control 
Act. That was so because the. tenant, 
notwithstanding the termination of the 


contractual tenancy, continued to be en-. 


titled by virtue of the statute to posses- 
sion of the premises and was, therefore, 
liable to pay rent. The position was ex- 
plained by the Supreme Court in Ganga 
Datta Murarka v, Kartik Chandra Das, 
AIR 1961 SC 1067 where it observed: 


“Where a contractual tenancy te 
which the rent control legislation applies 
has expired by efflux of time or by de- 
termination by notice to quit, and the 
tenant continues in possession of the pre- 
mises by virtue of statutory protection, 
acceptance of rent from the tenant by 
the landlord after the expiration or de- 
termination of the contractual tenancy 
will] not afford ground for holding that 
the landlord has assented to a new con- 
tractual tenancy.” 

This case was followed by the Rajas~ 
than High Court in Roshanlal v, Kailash 
Prasad, AIR 1973 Raj 141 where refe- 
rence has also been made to Davies v. 
Bristow (1920) 3 K. B. 428 and Morrison 
v. Jacobs., (1945) I K. B. 577. With respect 
I am in entire agreement with the view 
taken in those cases. 


4-5. Unlike the position obtaining 


under the general law, where a tenant 
is no longer entitled to possession on the 


» 


1977 


termination of his tenancy, 
tion is entirely different under the 
Control of Rent and Eviction Acts, 
where notwithstanding the termination 
of the contractual tenancy, the tenant 
continues to be entitled to possession, As 
a result of such continuing possession 
he becomes liable to pay to the 
landlord a sum equal to the rent. 
When the landlord accepts the amount, 
he does so on the basis that the tenant 
has become liable to pay it by reason of 
the operation of the statute. It would, 
therefore, not be correct to say that the 
landlord has agreed to accept the tenant 
under a renewed contract of tenancy, The 
first contention of the petitioner is re- 
jected, 


6 The second contention of the 
petitioner is that the termination of the 
tenancy is invalid inasmuch as the entire 
tenancy has not been terminated and part 
only of the premises are covered by the 
“notice to quit.” It is pointed out that a 
parcel of land was included within the 
tenancy. The learned District Judge has 
examined the material on the record and 
has come to the conclusion that the land 
was never included in the tenancy, Th? 
petitioner relies on a copy of the Jama- 
bandi for the year 1967-68 which 
shows him entered as a “non-occupancy 
tenant” of the land. The presumption 
raised by this entry has been rebutted 
by material evidence on the record de- 
monstrating that the land was never 
part of the premises let out to him. 


7. The next contention of the peti- 
tioner is that the learned District Judge 
has erred in refusing compensation in 
respect of the structure raised by him on 
the property let out to him. The learned 
District Judge has found that the struc- 
ture was in fact not raised by the peti- 
tioner, I have no hesitation in holding 
that the learned District Judge was jus- 
tified in that finding, 


8 The last contention of the peti- 
tioner is that when the respondent was 
due to retire from Government service 
only on May 31, 1967, he could not main- 
tain his petition for ejectment on Jan- 
uary 6, 1966 on the ground that he re- 
quired the premises for his personal oc- 
cupation, It is urged that the position 
obtaining on the date of the application 
must be taken into account, and on that 
date the landlord did not require the ac- 
commodation for himself. In my opinion, 
the contention is completely answered in 
J, G, Kohli v. F, C. Haryana 1976 Ren 


the posi- 


Lobsang Khampa v. Sunam Ram 


H. P. 23 


CR 98 = (AIR 1976 Pun & Har 107) 
where the Punjab High Court has held 
that it is not the requirement of the law 
that the landlord’s need must be imme- 
diate and existing on the date of the ap- 
plication for ejectment. It is apparent 
that the landlord is entitled to anticipate 
his requirement arising in a reasonably 
foreseeable future, 
9. The revision petition is dismis- 
sed with costs, 
Petition ‘dismissed. 
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Lobsang Khampa and others, Plain- 
tiffs v. Sunam Ram, Defendant, 

Civil Suit No. 12 of 1971, D/- 18-5- 
1976. i 

Civil P.C. (1908), O. 1 R. 1 and O. 2 
R. 3 — Any common question of fact or 
law — Similar question of law or fact— 
Different persons supplying potatoes to 
defendant — Different quantities suppli- 
ed at different dates and different pay- 
ments made — No common question of 
fact or law arises — Similar question of 
law and fact may arise. 

Under O, 1 R, 1 of the Civil P. C. all 
the plaintiffs could only be joined in one 
suit if the relief arises out of the same 
act or transactions or series of acts 
or transactions, and if any common ques- 
tion of law or fact arose where different 
persons having entered into an agreement 
of sale of potatoes to defendant supplied 
different quantities on different dates for 
which different payments were made 
separately to suppliers, and a suit was 
brought by all plaintiffs jointly against 
the defendant, on the question of main- 
tainability of suit, 


Held that it might be that a similar 
question of law and fact might have been 
intended to arise in all the transactions, 
but certainly it could not be a common 
question of law or fact. The supply made 
by one plaintiff had no concern with the 
supply made by the other plaintiff, Each 
claim depended upon the supply made, 
shortage detected, rate claimed, payment 
received, and the price of manure to be 
deducted. This could be different in the 
case of each plaintiff and so a common 
question of law and fact could not be 
stated to have arisen in all the acts or 
transactions, Similarly the relief did not 
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arise out of the same act or transaction 
or series of acts or transactions, Each 
plaintiff had separate relief under his 
contract against the defendant. The case 
did not fall even under Order 2, Rule 3, 
Civil P. Code, although that provision 
was not quoted in the plaint or in the 
replication. (Plaint returned as individual 
claims were not triable by High Court 
since pecuniary jurisdiction lay in Trial 
Court). AIR 1936 Cal 650 AIR 1953 Cal 
185; AIR -1957 Mad 570 and AIR 1964 


Orissa 159 Rel. on. (Para 12) 
Cases Referred: Chronological Paras 
AIR 1964 Orissa 159 = ILR (1964) =a 


160 
AIR 1957 Mad 570 = 
145 
AIR 1953 Cal 185 57 Cal WN 97 12 
AIR 1936 Cal 650 41 Cal WN 27 12 


H. K. Bharadwaj, for Plaintiffs; H. 5. 
Thakur. for Defendant. 

ORDER:— Lobsang Khampa and ten 
others have filed this suit for recovery of 
Rs, 73,618.37p. from Sanam Ram defen- 
dant on the allegations that they are 
Tibetan-refugees settled in India and 
raised potato crops during the year 1969 
by taking lands on lease from the local 
zamindars. The potato crop was ready in 
September/October, 1969 and the plain- 
tiffs being not conversant with the local 
dialect experienced some difficulty in 
marketing their crop, Accordingly the 
plaintiffs agreed to sell and the defen- 
dant agreed to purchase their crop at an 
agreed rate of Rs, 70/- per bag for A-I 
quality and Rs, 60-per bag for A-II qua- 
lity of potatoes. Individual plaintiffs sup- 
plied separate quantities of potato bags. 
They had also taken manure separately 
from the defendant for which they are 
liable to pay to the defendant which 
amount they have set off in the present 
suit, According to plaintiffs the total cost 
of potato bags was Rs, 97,318.27, while 
they have to pay Rs. 9,280.00 as cost for 
manure, Besides, Rs. 14,420.00 was paid 
by the defendant to the plaintiff, In this 
manner a sum of Rs. 73,618.37 is due and 
payable by the defendant to the plain- 
tiffs, 


2, The defendant objected, inter 
alia, that the suit filed by the eleven 
plaintiffs jointly is not competent, as the 
right to relief does not arise out of the 
same act or transaction, or series of 
acts or transactions, nor a common ques- 
tion of law or fact arises, Similarly seve- 
ral ‘causes of action could not be joined 
as the plaintiffs were not jointly interes- 
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ted in them against the defendant, In 
this manner there is misjoinder of par- 
ties as well as causes of action and hence 
the suit is defective for multifariousness, 
In fact the individual plaintiffs should: 
have filed separate suits and in that con- 
tingency this Court will have no juris- 
diction and the plaint is liable to be re- 
turned for presentation to a competent 
Court. i 

3. The preliminary objections 
enumerated above gave rise to the follow-. 
ing two issues:— 

Issue No. 1:— Is the suit filed by the 
plaintiffs jointly not competent as alleg-. 
ed?; and i 

Issue No; 2:— Can the plaint be re- 
turned for presentation to proper Court 
as according to. defendant the valuation. 
of suit in respect of individual plaintiff 
is less than the pecuniary jurisdiction of. 
this Court? l Es 

4. As the suit can be disposed of 
in this Court, on the decision of these 
two issues, I need decide them at the 
present stage. ; 

FINDINGS - 

5. Issue No, 1: In the plaint under 
paragraph 4 it is stated that the plaintiffs 
agreed to sell and the defendant agreed: 
to purchase the potato crop of the -plain- 
tiffs at an agreed rate which is specified. 
In paragraph 5 individual supply of po- 
tato bags made by the plaintiffs is des- 
cribed. In paragraph 7 individual: -pay- 
ments made to respective plaintiffs are 
given, In paragraph 8 separate quantities 
of manure were supplied to individual 
plaintiffs and its valuation is described. 
In paragraph 11, the cause of ection is 
stated to arise “on diverse dates between 
15th October, 1969 to 13th November: 1969 
when the supply was made by the plain- 
tiffs to the defendant” and “on diverse: 
dates when-the part payments were made 
by the defendant to the plaintiffs’: It is 
further averred that “the cause of .action 
also arose on different dates when de- 
mands of the plaintiff were made and the 
defendant assured for payment after ad- 
mitting his-liability”, It is significant to 
note that in the plaint it is nowhere sta- 
ted that the plaintiffs were jointly interes- 
ted against the same defendant in several 
causes of action, or that the relief: arises 
out of the:same act or transaction, or that 
even a common question of law or fact: 
arises. In the written statement when the 
plea of multifariousness was taken by the. 
defendant, in the replication for the first 
time the plaintiffs averred that they’ 
“jointly agreed to supply the potatoes to- 
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the defendant at the common rate” and 
that “common questions arise between 


the parties”, The plaintiffs mentioned 
Order 1, Rule 1 of the Civil P. Code in- 
dicating thereby that all the plaintiffs 
could join in one suit, 
made to Order 2, Rule 3 so that it could 
be stated that even the causes of action 
could be joint in the same suit and the 
conditions laid down in that Rule: are 
satisfied, Thus the state of pleadings 
make it clear. that the frame of the suit 
was not put under Order 2, Rule 3, Civil 
P. Code, In the plaint itself no plea of 
joint interest in the several causes of 
action was taken, A 

6. The plaintiffs no doubt adduced 
evidence in support of their plea of joint 
interest in the several causes of action. It 
is undisputed that separate receipts were 
issued and separate accounts were kept. 
Similarly separate supply of potato bags 
was made and obviously one plaintiff was 
not interested in the supply made by the 
other. In respect of the manure, separate 
notices were served, With this back- 
ground, one has to appreciate the oral 
evidence led by the plaintiffs, 

7. According to the statements of 
eight of the plaintiffs who are PW. 1 to 
P.W, 8, all the plaintiffs settled the con- 
tract with the defendant at one time and 
they had a joint interest in the - several 
cause of action. It is significantly stated 
by them that no one else was present be- 
sides the 1] -plaintiffs when such a talk 
took place with the defendant. But there 
is overwhelming evidence to prove that 
Kali Ram was a go-between and the de- 


fendant had a talk with the plaintiffs 
through Kali Ram who could explain 
the dialect of the plaintiffs tothe de- 


fendant, It means, therefore, that all the 
8 witnesses who are no other than the 
plaintiffs themselves, have not spoken a 
correct thing, Kali Ram was very much 
present and this Kali Ram is produced 
by the defendant as DW. 1. He denied 
that any joint talk took place, According 
to him individual plaintiffs agreed to 
supply potato bags to the defendant and 
there were separate transactions, giving 
rise to separate causes of action, It- is 
incorrect that all the 11 plaintiffs- had 
pone common transaction with the defen- 
dant. In the contingency, of joint -con- 
tract obviously there would have been a 
common account -for . both receipt. and 
payment. But this is not the position. As 
regards the presence of Kali Ram at the 
time: of the supplies made by the plain- 
tiffs, one can refer to the two complaints 


Lobsang Khampa v. Sunam Ram (D. B. Lal J.) 


No reference is ` 


[Prs, 5-9] H. P. 25 


filed by Takpa plaintiff (PW. 2) against 
Sanam Ram defendant and Kali Ram, In 
these complaints the allegation was made 
that the potatoes were supplied to both 
Sanam Ram defendant and Kali Ram and 
the latter were not making payments to the 
plaintiffs, Sherap plaintiff (P.W. 1) and 
Takpa plaintiff (PW. 2) both stated (Exs. 
D. 4, D. 4/1, D., 2 and D, 2/1 that the 
potatoes were sold to both Sanam Ram 
defendant and Kali Ram. These plaintiffs 
were confronted with that statement and 
they could only state that they could not 
supply any reason why the statements 
were so written. However, they denied 
that they ever made that statement, Kali 
Ram also filed one complaint against 


-Alakh and these 11 plaintiffs, and in that 


complaint again the allegation was made 
that he was being blamed for not making 
the payment for potatoes to the plaintiffs. 
Besides these complaints, there is a series 
of documents of complaints and counter- 
complaints sent to the Director of Wel- 
fare or to His Holiness the Dalai Lama 
whose headquarters were at Dharam- 
Sala, Both Sanam Ram and Kali Ram 
very much figure in these complaints 
as the persons who were supplied 
potatoes by the plaintiffs and the dis- 
pute related to that supply. From these 
documents it is evident that Kali Ram had 
very much to do with these transactions. 


8. Sherap plaintiff (P.W, 1) stated 
that no one else was present when the 
contract was made with the defendant. 
So stated Takpa plaintiff (P. W. 2). But 
these statements are obviously incorrect: 
Lobsang Khampa (P.W. 5): stated that 
Sanam Ram did not make any payment 
through ‘Kali Ram, But that statement is 
incorrect in view of the statements of 
Kali Ram (P.W, 1), his wife Lila Devi 
(D.W. 10) and the list Ex. D, 8 which dis- 
closes the payments made to individual 
plaintiffs through Kali- Ram, Similarly 
Konchak Skyap plaintiff (P. W, 6) also 
spoke a lie when'he said that the con- 
tract was not settled through Kali Ram. 

9. As regards - the witnesses pro- 
duced by the deféndant, Kali Ram 
(D. W. 1) very much stated that he was 
brought in because the plaintiffs wanted 
him to intervene so that he could ex- 
plain to the defendant as he understood 
the language spoken by the plaintiffs, He 
further stated that the plaintiffs were 
asking him that they had not received 
the payments.-In that connection the dis- 
pute arose and a complaint was filed by 
Kali Ram against Alakh and the plaintiffs. 
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The witness further went on to say that 
he had himself made payments to the 
plaintiffs and the payments were written 
on a list prepared by his wife. As he 
stated, the charge of the plaintiffs was 
that he had taken money on their behalf 
from the defendant and was not paying 
the same to them. S. D. Mukhia (D W. 3) 
‘tthe Potato Grading Inspector stated that 
Kali Ram used to be present when these 
plaintiffs came to give their potatoes at 
the depot of the defendant, Alakh 
(D. W. 5) admitted that a complaint was 
instituted against him and the plaintiffs 
by Kali Ram and the dispute obviously 
related to the supply of potatoes made to 
defendant. Ranjit Singh, S. H.O. (D W 7) 
investigated the complaint filed by Takpa 
plaintiff. He recorded the statement of 
Takpa (Ex. D. 2) and also obtained his 
signatures, Takpa was confronted with that 
statement and there he admitted that the 
potatoes were supplied to both Kali Ram 
and Sanam Ram. Similarly Ranjit Singh, 
S. H. O. (D. W. 7} stated for statement of 
Sherap recordedin that complaint (Ex. D. 
4) and he also proved the signatures of 
Sherap over that statement. M. S. Negi, 
Assistant Director (Welfare) (D, W, 9) 
stated that the plaintiffs had sent the 
complaint to His Holiness the Dalai Lama. 
Kali Ram was very much mentioned in 
that complaint alongwith Sanam Ram de- 
fendant, According to M. S. Negi (D.W. 9) 
the plaintiffs used to come to pursue 
their case which related to the dispute 
between them and Sanam Ram and Kali 
Ram. Lila Devi (D.W. 10) stated that Kali 
Ram and she used to work at the depot of 
Sanam Ram. The plaintiffs had deputed 
them to work there so that they could 
explain their supply to Sanam Ram de- 
fendant which was not otherwise possible 
due to language difficulty. She proved 
Ex. D, 8 which is a list of payments made 
to plaintiffs, through Kali Ram money 
was paid by Sanam Ram defendant, and 
Kali Ram distributed it to the plaintiffs. 
The witness was writing down the amount 
ona list (Ex. D. 8). Kripa Ram, Tehsil 
Clerk (D.W. 12) stated about the complaint 
filed by Kali Ram against Alakh and the 
plaintiffs, Bhishem Dev, Reader to the 
Tehsildar Rampur (D.W. 13) similarly 
stated for the two complaints filed by 
Takpa against Kali Ram and Sanam Ram 
defendant (Exs. D. 9 and P. 16). Sanam 
Ram defendant (D.W. 14), of course, sub- 
mitted that he had separate contracts with 
the plaintiffs and they had no joint in- 
terest in them, According to him Kali 
Ram had also supplied potatoes to him. 
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The plaintiffs brought Kali Ram and 
wanted him to help them inasmuch as 
Kali Ram knew their language and he 
could explain their talk to him. As such 
Kali Ram stayed at his depot on behalf 
of the plaintiffs. As a result to complaints 
filed by the plaintiffs Kali Ram was also 
called at the office of the Deputy Direc- 
tor (Welfare). Sanam Ram stated about 
the two complaints filed by Takpa against 
Kali Ram and him under Section 107 of 
the Criminal Procedure Code (Ex. D, 18 
and Ex, D. 23). He also spoke for the 
the complaint filed by Kali Ram 
against Alakh and the plaintiffs. 
The complaint was that both Takpa 
and he were sold potatoes by him 
but the payments were not being made 
by him, Sanam Ram also affirmed Ex. D. 8 
and stated that the money was distri- 
buted to the plaintiffs on his behalf by 
Kali Ram. It was further stated by Sanam 
Ram that he had separate dealings with 
the plaintiffs, but Kali Ram negotiated 
with eachto facilitate language difficulty. 
All this evidence decidedly proves that 
Kali Ram was the person who settled these 
transactions with the defendant. There- 
fore, the statement of Kali Ram (D.W. 1) 
assumes extra-importance, According to 
him, the contracts were separate and 
never joint and there is no reason to dis- 
believe him, The 8 plaintiffs P.W. 1 to 
P.W, 8 were naturally interested to give 
statements in their favour. Being highly 
interested, they cannot be believed as 
against Kali Ram (D. W. 1) and other 
witnesses, 


10. Even otherwise, as I have al- 
ready stated, separate receipts were issu< 
ed and separate accounts were kept for 
each plaintiff, Receipts Exts. 1, p, 3, P.5. 
P. 7, P9 P. 11, P. 14, P. 15, P. 17 and 
P. 18 go to prove that separate supplies 
were made and no joint account was 
maintained, For the manure also, sepa- 
rate notices were sent by the. defendant 
to the plaintiffs (Exts. P. 2, P. 4, P. 6, 
P, 10, P. 12, P. 16, P. 20 and P. 21). Lob- 
sang Yamphal plaintiff (P.W. 3) stated 
that the defendant gave separate receipts 
to them, But Lobsang Namdol plaintiff 
(P.W. 4) and Konchak Skyap plaintiff 
(P.W. 6) chose to state that the defen- 
dant had to make joint payment to them, 
meaning thereby that the contract was in 
the same transaction. If that was the inten- 
tion, what was the difficulty in making 
supply and receiving payment, both en- 
tered in an account common to all the 


plaintiffs? But in fact this was not done, 
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Sanjey Bum plaintiff (P.W. 8), however, 
admitted hat separate ‘purchis’ were 
given by the defendant to the plaintiffs 
although they had asked the defendant to 
give “one common purchi’, but the defen- 
dant was unable to do so, All 
this appears to be a vain talk, These wit- 
nesses were made to say so, as there is 
absolutely no evidence to indicate that 
either joint supply was intended or joint 
payment was asked for, As against them 
Kali Ram (D.W. 1) stated that separate 
payments were by him to the plaintiffs 
(Ex. D. 8) and that there were as many con- 
tracts of supply as the plaintiffs were 
and joint supply or joint payment were 
never intended. The statement of Kali 
Ram decidedly carries some weight because 
he was the person who actually settled 
these transactions of the plaintiffs with 
the defendant. Saham Ram defendant 
(D.W. 14), of course, stated that individual 
supplies were made and individual pay- 
ments were given. One contract had noth- 
ing to do with the other and decidedly 
one plaintiff was not interested as to what 
payment was made to the other plaintiff 
and ifanything was due for payment te 
him. 

11. In this connection it was stated 
on behalf of the plaintiffs that they could 
not bring a joint supply, as the space in 
the depot of the defendant was not suffi- 
cient. So stated Lobsang Yarphal plain- 
tiff (P.W. 3), Shankar Dass Gorkha plain- 
tiff (P.W. 7) and Sanjey Bum plaintiff 
(P.W. 8). But Kali Ram (D.W 1} denied 
this fact, According to him, individual 
supplies were made because the contracts 
themselves were separate. At the depot 
of the defendant potato bags of 2 to 3 
trucks could be kept at one time. S. D. 
Mukhia (D.W. 3) the Grading Inspector 
also stated that there was “enough space 
for grading work at the depot of the 
defendant, Lila Devi (D.W.1) who used 
to be present at the depot supported 
the defendant by saying that. individual 
loads were brought by the plaintiffs and 
there was no difficulty as to space. Sanam 
Ram defendant (D.W, 14) stated that en- 
tries were made in the stock register in 
the name of individual plaintiffs as and 
when the potato bags were received, He 
denied the suggestion that the space in 
his godown was not sufficient to store the 
potato bags of the plaintiffs, Thus the 
defence of the plaintiffs that the depot 
did not contain sufficient space for the 
entire quantity and no individual supplies 
were made, does not appear to be correct. 
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12. Under Order 1, Rule 1, Civil 
P. Code, all the plaintiffs could only be 
joined in one suit if the relief arose 
out of the same act or transaction 
or series of acts or transactions, 
and if any common question of law or 
fact arose, It may be that a similar ques- 
tion of law and fact may have intended 
to arise in all the transactions, but cer- 
tainly it could not be a common question 
of law or fact. The supply made by one 
plaintiff had no concern with the supply 
made by the other plaintiff, Each 
claim depended upon the supply made, 


shortage detected, rate claimed, pay- 
ment received and the price of 
of manure to be deducted, This 


could be different in the case of each plain- 
tiff and so a common question of law and 
fact cannot be stated to have arisen in all 
the acts or transactions, Similarly the re- 
lief did not arise out of the same act or 
transaction or series of acts or transactions. 
Each plaintiff had separate relief under 
his contract against the defendant, The 
case did not fall even under Order 2, 
Rule 3, Civil P. Code, although that pro- 
vision was not quoted in the plaint or in 
the replication. How the plaintiffs were 
jointly interested in all the acts or trans- 
actions? In Monindra Lal Chatterjee v, 
Hari Pada Ghose, (AIR 1936 Cal 650) it 
was held that Order 1, Rule 1 applies not 
only to the joinder of plaintiffs, but also 
to the joinder of causes of action in one 
suit. Therefore, Order 1, Rule 1, and O. 2, 
Rule 3 must be construed together in 
order to hold that the suit does not suf- 
fer from the defect of multifariousness. 
In Sm, Nagendra Bala Debi v. 
Provash Chandra, (AIR 1953 Cal 185), it 
was held that for the application of O, 1, 
Rule 3 and Order 2, Rule 3 of the Civil 
P. Code, some common link or nexus 
must be found in order that the requi- 
site as to there being the same act or 
transaction or the same series of acts or 
transactions may be satisfied. There was 
no common link or nexus between the 
supplies made to the defendant and pay- 
ments received from him, In Sri Shan- 
muga Rajeswara Sethupathi. Rajah of 
Ramnad v. State of Madras (AIR 1957 
Madras 570) the distinction was noticed 
between a similar question of law and fact 
andacommon question oflaw and fact. It 
was observed that the identity of | 
points to be decided cannot impart unity! 
to the right, the alleged violation of 
which gives rise to a cause of action, In 
the present case there may be identity! 
as to the law point, but that could not| 
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be unity in the law point much less in the 
fact which arises in each case, In Hadu 
Sahu v, State of Orissa (AIR 1964 Ori 
159) it was held that in a case where each 
of the plaintiffs sets up a claim in which 
the other plaintiffs are not interested, 
there cannot be jointness in the interest 
claimed by them for several causes of 
action. The principle can be applied in 
the present case. I am, therefore, con- 
fident to hold that the plaintiffs are not 
jointly interested: against the defendant 
in several causes of action and as such 
there could not be joinder of causes of 
action under Order 2, Rule 3, Similarly 
the relief in respect of individual plain- 
tiffs did not arise from the same act or 
transaction or series of acts and transac- 
tions, and there was no common ques- 
tion of law or fact, As such the plaintiffs 
could not be joined in one suit under 
Order 1, Rule 1. The suit is decidedly bad 
for multifariousness. ; 





13. Issue is decided against the 


plaintiffs. 


14. ISSUE NO. 2: It is manifest 
individual suits could not be filed in this 
Court because the pecuniary jurisdiction 
lay in subordinate Courts. Therefore, the 
plaintiffs cannot be asked to elect as to 
which of the claim is to be decided by this 
Court. The plaint can only be returned to 
the plaintiffs for presentation in proper 
Court so that individual suits are filed 
and the deficiency in Court-fee, if any, is 
also made up. Issue is decided accordingly. 


ORDER 


15. The plaint is returned to the 
plaintiffs with the direction that they 
should file separate suits in proper Court 
in respect of each claim against the de- 
fendant after making up deficiency, if any 
in Court-fee, The suits shall be instituted 
within a period of three months from the 
date of this judgment, Failing that, the 
plaintiffs’ suit shall be deemed dismissed. 


16. In the special circumstances, no 
order is made as to costs so far as this 


Court is concerned, i 
Order accordingly. 


rofl tI at 


ATR. 
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Karam Singh, Petitioner v. Ram 
Rachhpal Singh and others, Respondents. 
Civil Revn, No. 53 of 1973, D/- 29-4- 
1976. 


Civil P.C. (1908) O, 6 Rr. 14 and 1f 
— Plaint signed by pleader and not by 
plaintiff or his Mukhtiar — Rejection o! 
— Validity. 


The requirement in Rr, 14 and 15 thai 
a plaint should be signed and verified by : 
party is purely procedural and the party 
can make good the deficiency at a late 
stage and therefore the rejection of ¿ 
plaint on the ground that it was not sign- 
ed and verified by the plaintiff or hi: 
Mukhtiar but was signed by the plain- 
tiffs pleader would not be valid and the 
proper course for the Court would be tc 
give an opportunity to the plaintiff or hi: 
Mukhtiar to sign and verify the plaint 
AIR 1961 Bom 292 Rel, on. (Para 2 
Cases Referred: . Chronological Para 
AIR 1961 Bom 292 = 62 Bom LR 251 

H. S. Thakur, for Petitioner; R., K 
Sharma, for Respondents, 

ORDER:— This is a plaintiffs revision 
petition directed against an order of thi 
learned Senior Subordinate Judge, Kalp: 
rejecting a plaint, 

2. The plaintiff filed an amende 
plaint on July 25, 1975, but it was no 
signed and verified by the plaintiff him 
self or by his Mukhtiar. It was signed b 
the plaintiffs pleader, Because neither th 
plaintiff nor his Mukhtiar had signed th 
amended plaint, the learned Senior Sub 
ordinate Judge has rejected the plaint. 1 
seems to me that the requirement i 
Rules 14 and 15 of Order 6 of the Code o 
Civil Procedure that a plaint should b 
signed by the party and should be veri 
fied by him are purely matters of proce 
dure, and itisalways open to such part 
to make good the deficiency at a late 
stage, I am fortified in this view by Al 
India Reporter Ltd, Bombay v, Ramchan 
dra Dhondo Datar, AIR 1961 Bom 292. Th 
proper course for the learned Senior Sut 
ordinate Judge was to have given an or 
portunity to the plaintiff or his Mukhtia 
to sign and verify the plaint. It woul 
have been a different matter if such op 
portunity being afforded the plaintiff o 
his Mukhtiar did not avail of it, 

3. Shri R. K. Sharma, appearin 
for the defendant-respondents, states tha 
the parties have entered into a compro 
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mise. Learned counsel for the plaintiff- 
petitioner is unable to affirm whether 
that is so, In the absence of any material 
evidencing a compromise between the 
parties, this revision petition must be dis- 
posed of on its merits. 

4, The revision petition is allowed 
and the order of the learned Senior Sub- 
ordinate Judge, Kalpa is set aside, There 
is no order as to costs, 

Petition allowed. 
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M/s Simla Wholesale Mari, Plaintifis 
v. M/s, Baishnodas Kishori Lal Bhalla and 
others, Defendants, 

Original Misc. Petn. No. 123 of 1975, 
(in Civil Suit No. 16 of 1974), D/- 23-4- 
1976, 

Civil P.C. (1908), O. 12, R. 6 — Judg- 
ment upon admissions of fact — When 
can be given, 

Judgments upon admission under 
O, 12, R. 6 are matters of discretion and 
not of right. Where the case involves 
questions which cannot be conveniently 
disposed of on a motion under R. 6, the 
Court should, in exercise of its discretion, 
refuse the motion. Before a Court can act 
under R, 6, admission must be clear and 
unambiguous and the amount due and re- 
coverable must be due and recoverable in 
action in which admission is made, 

(Para 5) 

A. K. Goel, for Plaintiffs; Miss. Kam- 

lesh Sharma, for Defendants, 


ORDER: The plaintiffs filed a suit 
for recovery of Rs, 60,000/-, It is stated 
in the plaint that the defendants purcha- 
sed goods from the plaintiffs and in that 
connection advanced certain payments. 
The cheques issued by the defendants in 
favour of the plaintiffs were dishonoured 
and as such the plaintiffs have ascertain- 
ed a definite sum which according to 
them is due from the defendants. The 
contest of the defendants in their writ- 
ten statement is that the plaintiffs and the 
defendants entered into business dealing 
and their account was open, mutual and 
current, The said account is not yet final- 
ly settled, and unless that is done no 
definite amount can be found as due 
from the defendants to the plaintiffs. 
There is also an objection as to the pay- 
ment of interest because according to the 
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defendants the same was never sti- 
pulated. In fact, according to defendants, 
they withheld payment because either 
goods defective in quality were received 
or there was short supply of goods, It is 
also submitted that freight was charged 
which was not due and payable, It ap- 
pears, there was some talk between the 
parties for settlement and in that context 
the defendants submitted that plaintiff had 
agreed to accept Rs. 8077.41 from the de- 
fendants in final settlement, 


2. Now an application is moved by 
the plaintiffs under Order 12, Rule 6 of 
the Civil P. Code, alleging that upon ad- 
mission of fact a decree can be passed 
against the defendants for the sum of 
Rs. 8077.41. As the pleadings stand be- 
tween the parties, the defendants have no 
doubt asserted that as a result to mutual 
talk the sum of Rs. 8077.41 was settled to 
be paid finally to the plaintiffs, but ac- 
cording to them even for that amount a 
decree cannot be passed as the plaintiffs 
have not sued on the basis of settlement 
of open, mutual and current account, but 
they have sued for the price of goods 
supplied to the defendants, In para No. 6 
of the written statement the pleading is 
as follows:— 


“As such an amount of Rs. 8077.41, if 
at all, is payable by the defendants to the 
plaintiffs, but the same is obviously not the 
subject-matter of the present suit in view 
of the circumstances stated in the plaint.” 


3. It is further stated in paras 9 
ona 12 of the written statement as fol- 
OWS: —- 


“It is also admitted that the parties 
settled the account at the defendants’ pre- 
mises at Simla. But it is not admitted that 
the settlement was final and was’ arrived 
at in the month of August, 1972.” 


“The defendants owe an amount of 
Rs. 8077.41 to the plaintiffs under the 
trade account which is still open, mutual 
and current between the parties. and is 
obviously beyond the scope of the present 
suit in view of the position maintained by 
the plaintiffs in the plaint.” 


4, Further in para No, 13 of the 
written statement, it is stated: 

“The plaintiffs never closed their 
business and accounts with the defen- 
dants. No notice to that effect was ever 
given by the plaintiffs to the defendants. 
The account between the parties is still 
open and current, The defendants are non- 
suited in the circumstances mentioned in 
this written statement.” 
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5. In view of this state of pleading, 
it cannot be accepted that there was an 
admission of fact and the claim of Rupees 
8077.41 was admitted as payable by the 
defendants to the plaintiffs in the action 
in suit. Judgments upon admission under 
Order 12, Rule 6. Civil Procedure Code, 
are matters of discretion and not of right. 
Where the case involves questions which 
cannot be conveniently disposed of on a 
motion under this Rule, the Court should, 
in the exercise of its discretion, refuse 
the motion, Before a Court can act under 
‘Rule 6, admission must be clear and un- 
ambiguous, and the amount due and re- 
coverable must be due and recoverable in 
‘action in which admission is made, This 
is obviously not the position in the pre- 
sent suit. As such Rule 6 will not be ap- 
plicable. There is no admission of fact 
‘and hence no decree can be passed on 
any such admission, 


6. The application of the plaintiffs 
is, therefore, rejected, 
Application dismissed. 
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M/s. Jubilee Highways Transport 
Company (P) Ltd, and another, Peti- 
tioners v. State Transport Appellate Tri- 
bunal, Simla, and others, Respondents. 

Civil Writ Petn. No. 204 of 1976, D/- 
17-5-1976. 


(A) Constitution of India, Art, 226— 
Joinder of Parties —- Common question 
arising, parties may file one petition, 


Where two transport operators who 
unsuccessfully appealed separately against 
identical orders of the Regional 
Transport Authority cancelling their tem- 
porary permits jointly filed one Writ 
Petition challenging the cancellation 
orders, matters raised for decision being 
the same, objection as to misjoinder of 
parties was held to be a very technical 
one and was overruled. (Para 5) 


(B) Constitution of India, Art. 226 — 
Who can file Writ Petition — Temporary 
Permits too under the Motor Vehicles 
Act confer rights — Cancellation, if il- 
legal, can be challenged by Writ Petition. 
AIR 1971 All 317 (FB) Foll. (Motor Vehi- 
cles Act (1939), S. 62).: (Para 6) 


(C) Motor Vehicles Act (1939), Ss. 57 
and 62 —— Temporary permits —- Grant 
Te tt 
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of — Effect of following procedure either 
under Section 57 or S. 62, 

The Regional Transport Authority, 
may, instead of following the procedure 
for grant of temporary permits under 
Section 62 of the Motor Vehicles Act, 
grant such permits following that under 
Section 57 which lays down the procedure 
for grant of regular permits. Merely bs- 
cause Section 57 procedure was followed 
the permits granted will not be regular 


permits. (Para 9) 
(D) Motor Vehicles Act (1939), Sec- 
tions 62 and 47 — Requirements under 


S, 47 apply to grant of temporary per- 
mits too. ATR 1969 All 269 (FB) Foll, 
(Para 10) 

(E) Motor Vehicles Act (1939), Sec- 
tion 62 — Temporary Permits can be 
granied even if the need is permanent. 

Where the passenger traffic on a 
route called for grant of regular permits 
but a scheme of nationalisation was in 
contemplation and had not yet been en- 
forced, and all the same the passenger 
traffic had to be catered to, Held. that in 
the circumstances grant of temporary 
permits could not be challenged, AIR 
1966 SC 156, Foll. (Para 11) 
Cases Referred : Chronological Paras 
AIR 1971 All 317 = 1971 All LJ 293 (FB) 

6 

AIR 1969 All 269 = 1968 All LJ 279 ee 
1 

AIR 1966 SC 156 = (1965) 3 SCR 786 11 

Luxmi Grover and D. P, Sud, for 
Petitioner; Advocate General and Ramesh 
Chand, for Respondent. 

ORDER: The petitioners are Fri- 
vate Limited Companies carrying on busi- 
ness as transport operators on different 
routes, some of which fall within the 
territorial limits of the State of Himachal 
Pradesh, While operating on those routes, 
the petitioners cover a portion of three 
other routes, Chobin-Dhangu, Naura- 
Dhangu and Kangra-Dhangu. 

2. It appears that the State Gov- 
ernment has under contemplation a 
scheme for entrusting the operation of 
transport services generally over all rou- 
tes in Himachal Pradesh to the State 
Transport undertaking and pending the 
finalisation and enforcement of that 
scheme of “nationalisation” (as it appears 
to be popularly described) it does not 
grant regular permits to private opera- 
tors but merely temporary permits issued 
from time to time. In the grant of such 
temporary permits it follows the proce- 
dure prescribed under Section 57 of the 
Motor Vehicles Act, 1939, 
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3. On April 23, 1975, the Regional 
Transport Authority, Dharamshala gran- 
ted what were described as “ad hoc per- 
mits” to Messrs. Prem Bus Service for the 
three routes mentioned above. The Re- 
gional Transport Authority also invited 
applications for the grant of three per- 
mits on the aforesaid routes in accordance 
with the procedure provided in S. 57 of 
the Act, The petitioners and other opera- 
tors sent in their applications. In its 
meeting held on November 29, 1975, the 
Regional Transport Authority granted a 
temporary stage carriage permit to the 
petitioner, Jubilee Highways Transport 
Company Private Limited, for the Cho- 
bin-Dhangu road, and a temporary stage 
carriage permit to the petitioner, New 
Chiniect Transport Company Private 
Limited, for each of the routes Kangra- 
Dhangu and Naura-Dhangu. All three 
permits were to be effective from the date 
of expiry of thè “ad hoc permits” 
granted in favour of Messrs, Prem 
Bus Service, Those permits were ex- 
piring on December 31, 1975, Janu- 
ary 2, 1976 and January 3, 1976, 
Messrs, Prem Service appealed against the 
grant of the three permits to the peti- 
tioners, On January 6, 1976 the State 
Transport Appellate Tribunal set aside the 
order granting the permits and directed 
the Regional Transport Authority to con- 
sider afresh the applications for permits. 
Almost simultanecusly, on January 7, 
1976 temporary permits in respect of the 
aforesaid routes were granted for a period 
of one month to Messrs Prem Bus Ser- 
vice, The petitioners appealed. The Ap- 
pellate Tribunal dismissed the appeals 
on February 3, 1976 on the ground that 
the appeals were incompetent. The peti- 
tioners now pray for certiorari against 
the orders dated January 6, 1976 and Fe- 
bruary 3, 1976 of the Appellate Tribunal. 

4. It is not disputed that the tem- 
porary permits granted to Messrs Prem 
Bus Service on the three routes mention- 
ed above have expired, and learned coun- 
sel for the petitioners states that he does 
not press for relief against the order 
dated February 3, 1976. I am, therefore, 
concerned with petitioners’ challenge to 
the order dated January 6, 1976 alone. 

5, The respondents have raised 
three preliminary objections, The first is 
that the writ petition is bad for misjoin-~ 
der of parties inasmuch as the two Trans- 
port Companies should have filed sepa- 
rate writ petitions. It is pointed out that 
two separate appeals were filed by them 
before the Appellate Tribunal and a writ 
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petition should have been filed separately 
against the order passed in each appeal. 
On a perusal of the Tribunal’s orders dis- 
posing of the appeals, it appears that the 
orders are identical, In the circumstances, 
common questions arise in both cases and 
although strictly speaking two separate 
writ petitions should have been filed, 
having regard to the identical nature of 
the questions raised the objection is at 
ee technical one. It is, therefore, over- 
ruled, 


6. The second preliminary objec- 
tion is that the petitioners were granted 
temporary stage carriage permits by the 
Regional Transport Authority and the 
impugned order of the Tribunal quashing 
that grant does not entitle the petitioners 
to maintain a writ petition, as no opera- 
tor has a right to a temporary permit, As 
to that, the position plainly is that the 
petitioners were granted temporary per- 
mits and if they have been deprived of 
those temporary permits by an invalid 
order of the Tribunal, they are entitled 
to question that order. There can be no 
dispute that even a temporary permit con- 
fers certain rights on the permit-holder, 
and an infraction of those rights contrary 
to law entitles the permit holder to seek 
relief, The-respondenis rely on Mahabir 
Prasad Sharma v. The State Transport, 
(AIR 1971 All 317) (FB) but that is a case 
where a learned single Judge of the 
Allahabad High Court had directed the 
grant of a temporary permit, and it was 
held by a Full Bench, on appeal, that he 
had no jurisdiction to do so. It has no re- 
levance here. The second objection is, 
therefore, also rejected, 


7, The third preliminary objec- 
tion is that the petitioners should be de- 
nied relief as they have mis-stated the 
facts in the writ petition, I am not satis- 
fied that the petitioners have been guil- 
ty of mis-stating any material fact, The 
third preliminary objection is rejected. 


8 Turning to the merits of the 
case, it is clear that the permits granted 
to the petitioners by the Regional Trans- 
port Authority in its meeting of Novem- 
ber 29, 1975 are temporary permits, They 
were granted after the procedure pres- 
cribed by Section 57 of the Act had been 
followed. Applications were invited, they 
were published for objections, the objec- 
tions were considered and thereafter the 
permits were granted. The only objector 
was the Himachal Pradesh Road Trans- 
port Corporation, which filed ob- 
jections to all the applications, A perusal 
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of the impugned order shows that the 
Appellate Tribunal has taken a curious 
view of the facts, and has drawn even 
more curious conclusions. It has observed 
that the Regional Transport Authority 
adopted the procedure for the grant of 
regular permits, and from that it infers 
that the applications submitted by the 
motor operators must be deemed to have 
been made for regular permits and, there- 
fore, the Regional Transport Authority 
must be understood to have granted re- 
gular permits. This conclusion has been 
reinforced by the observation that none 
of the conditions enumerated in Sec, 62 
of the Act can be said to have existed. 
The Appellate Tribunal quashed the grant 
of the permits and directed the Regional 
Transport Authority to pass fresh orders 
on the applications. 


9. Now, it is apparent that in the 
circumstances then prevailing the Re- 
gional Transport Authority could not 
have granted regular permits to private 
operators. Only temporary permits were 
being granted, The return to the writ 
petition filed on behalf of respondents 
Nos. 1, 2 and 3 concedes that stage car- 
riage permits were being issued on a 
temporary basis for all private operators 
as a matter of policy. The Appellate Tri- 
bunal has said that because the procedure 
prescribed by, Section 57 of the Act was 
followed, that indicates that the proceed- 
ing related to the grant of regular per- 
mits. I am unable to agree, Section 62 of 
the Act provides: 


“S, 62. Temporary Permits—- (1) A 
Regional Transport Authority may with- 
out following the procedure laid down in 
Section 57, grant permits, to be effective 
for a limited period not in any case tc 
exceed four months, to authorise the use 
of a transport vehicle temporarily— 

(a) for the conveyance of passengers 
on special occasions such as to and from 
fairs and religious gatherings, or 

(b) for the purposes of a seasonal 
business, or 

(c) to meet a 
need, or oa 

(d) pending decision on an application 
for the renewal of a permit; 

and may attach to any 
any condition it thinks fit” 
. As is apparent from the provisions of 
Section 62, it leaves it open to the Re- 
gional Transport Authority to grant tem- 
porary permits without following the 
procedure laid down in Section 57. It is 
|not obligatory on the Regional Transport 


particular temporary 


such permit 
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Authority to follow that procedure when 
granting temporary permits, but if it does 
follow that procedure, the grant will still 
be of temporary permits. Whether tem- 
porary permits have been grantedor re- 
gular permits will depend not on whether 
Section 57 has been followed but on 
other considerations, such as the kind of 
permits for which applications have been 


made, the period for which the permits) 


have been granted, and so on. The Ap- 
pellate Tribunal was, in my opinion, en- 
tirely wrong in holding that the Regional 
Transport Authority issued regular per- 
mits. 


10. Having come to the conclusion 
that regular permits have been issued, 
the Appellate Tribunal declared the issue 
invalid on the ground that the provisions 
of Section 47 had not been complied with. 
I have already said that temporary per- 
mits were granted and not regular per- 
mits, However, in the grant of temporary 
permits also it is material that the Re- 
ginonal Transport Authority should con- 
sider the provisions of Section 47 of the 
Act. That was the view taken by a Full 
Bench of the Allahabad High Court in 
Shiv Charan Dass Sharma v. Regional 
Transport Authority, AIR 1969 All 269 
(FB). Section 47 enumerates the matters 
which must be kept in mind in consider- 
ing an application for a stage carriage 
permit, Section 62 (1) does not lay down 
that when temporary permits are granted 
Section 47 does not come into play. Whe- 
ther it is a regular permit or a temporary 
permit, Section 47 applies to the grant 
of both. It applies to the consideration of 
an application for any kind of stage car- 
riage permit. Now, the Regional Transport 
Authority, it is clear from the relevant 
extract of the minutes of its meeting held 
on November 29, 1975, examined certain 
relevant considerations: before granting 
the temporary permits, They related to 
the strength cf the fleet of vehicles be- 
longing to the petitioners and the num- 
ber of permits already held by them, It 
is not correct to say that Section 47 was 
ignored by the Regional Transport Au- 
thority or that reasons were not given by 


that body for granting the temporary 
permits. 
11. The: Appellate Tribunal has 


also observed that the conditions set out 
in Section 62 were not satisfied, The con- 
clusion is at variance with the material 
on the record. Section 62 envisages the 
grant of temporary permits in certain 
specified cases. The permits ‘will be gran- 
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ted if any of the conditions set out in 
clauses (a) to (d) are satisfied. One of 
the conditions justifying the grant of a 
temporary permit is to meet a particu- 
lar temporary need, In the instant case, 
the passenger traffic on the routes men- 
tioned above called for the grant of re- 
gular plying by stage carriages, But the 
scheme of nationalisation wasin contem- 
plation and had not yet been enforced, and 
all thesame the passenger traffic on the 
reutes had to be catered to. A particular 
temporary need justifying the grant of 
temporary permits to private operators 
thus arose. In The Madhya Pradesh State 
Road ‘Transport Corporation v, B. P. 
Upadhyaya, Regional Transport Autho- 
rity, Raipur, AIR 1966 SC 156, the Sup- 
reme Court laid down that under Sec, 62 
(1) (c) the Regional Transport Authority 
could grant a temporary permit even 
though a permanent need existed, the 
question being determined by the prevail- 
ing circumstances. I am of opinion that 
there was a particular temporary need 
in respect of the three routes mentioned 
above which was satisfied by the grant 
of temporary permit to the petitioners. 
The Tribunal has observed that “admit- 
tedly none of the conditions enumerated 
under Section 62 of the Act existed in 
the instant case with respect to any of 
the three routes”. To my mind all the 
circumstances of the case show that the 
Appellate Tribunal assumed such an ad- 
mission without any basis, Learned coun- 
sel for the petitioners has categorically 
stated that there was no such admission 
by the petitioners, and the facts and cir- 
cumstances of the case bear him out. 

12. I am of opinion that the order 
dated January 6, 1976 made by the Ap- 
pellate Tribunal proceeds on a miscon~ 
ception of the law and facts and is, there- 
fore, vitiated. 

13. Accordingly, the writ petition 
is allowed, the order dated January 6, 
1976 of the State Transport Appellate 
Tribunal is quashed, In the  circumstan~ 
ces, there is no order as to costs. 

Petition allowed. 
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Almu, Defendant-Petitioner v. 
Gusaoon, Plaintiff-Respondent, 

Civil Revn, No, 39 of 1975, D/- 23-4- 
1976. 
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(A) Civil P. C. (1908), Order 6, R. i7 
— Suit for declaration of title to certain 
lands in possession — Plaintiff dispossessed 
from the lands during pendency of suit — 
Amendment of plaint for addition of re- 
lief for possession — Can be allowed — 
No change in original cause of action. 

Where the plaintiff has pleaded that 
he is in possession of lands in question 
end claims declaration of his title there- 
to and on being dispossessed from the 
land during pendency of the suif, seeks 
amendment of pleadings, claiming addi- 
tional relief for possession of the land 
also, there iş no change in the cause of 
action. What is claimed by way of 
amendment, even though it related to an 
event which occurred after the institution 
of suit, directly flowed from the original 
relief claimed in the suit, The basis of 
the suit remains throughout the title of 
the plaintiff, The additional relief for 
possession in the suit is a relief following 
upon declaration of his title and not in 
substitution of it, AIR 1986 Pat 535, Rel. 
on. (Paras 4, 5) 

(B) Civil P. C. (1908), Order 6, R. 17 
— Amendment of pleadings — Delay — 
Material factor — Permission to amend- 
ment after lapse of time — Consideration 
rests on facts of each case, (Para 8) 
Cases Referred: Chronological Paras 
ILR (1975) HP 187 
AIR 1972 SC 2091 = 1972 Ren CJ 850 8 
1972 Sim LJ 146 g 
AIR 1964 SC 11 = (1964) 2 SCR 567 8 
AIR 1957 SC 444 8 


= 1957 SCR 370 
AIR 1955 Hyd 1 = 


ILR (1954) Hyd 575 
5 


(FB) 
AIR 1936 Pat 535 = 165 Ind Cas 21 4 
(1889) ILR 12 Mad 136 4 


Inder Singh, for Petitioner; Kedarisn- 
war, for Respondent, 

ORDER:— This is a defendant’s re- 
vision petition against an order of the 
learned Senior Subordinate Judge, Mandi 
allowing an amendment of the plaint. 

2. The plaintiff filed a suit for 
declaration that he was in joint owner- 
ship and possession of certain parcels of 
land and was entitled to claim partition 
thereof, The defendant contested the suit 
and alleged that the suit was incompe- 
tent as the plaintiff was out of possession 
on the date of the institution of the suit 
and, therefore, a declaratory relief alone 
was not competent. Sometime later the 
plaintiff applied for amendment of the 
plaint alleging that be had been dispos- 
sessed during the pendency of the 
suit and claimed permission to 
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amend the plaint so as to include a 
relief for possession also. The defendant 
took two grounds against the amendment 
application. One was that if the amend- 
ment was allowed it would result in 
changing the cause of action, The other 
ground was that the amendment applica~ 
tion had been moved mala fide, 


3. The amendment application has 
been allowed by the learned Senior Sub- 
ordinate Judge by his order dated May 
15, 1975, and the defendant now applies 
in revision, 

4. The first contention of Shri 
Inder Singh, on behalf of the petitioner, 
is that the consequence of permitting an 
amendment of the plaint will be to dis- 
place the origina] cause of action by an 
altogether new one, that where the suit 
was originally based -on the pleading that 


the respondent was in possession it will - 


now proceed on the allegation that he is 
- out of possession, In support of this sub- 
mission learned counsel relies on Govinda 
v. Perumdevi, (1889) ILR 12 Mad 136 
(137), There the suit had been originally 
brought for a mere declaration of title on 
the footing that the- plaintiff was a rever- 
sioner, 


Subsequent to the institution of the guit, 
the defendant No. 1 died and the plain- 
tiff now claimed a declaration of title as 
owner of the property consequent upon 
such death, The Madras High Court held 
that the original suit had now become a 
suit for possession by reason of the re- 
version having become an estate vested in 
possession and therefore, the amendment 
subsantially altered the original cause of 
action. It is true that they also observed 
that the amendment rested on an event 
which did not occur until after the. suit 
had been instituted, but the observation 
taken in the context in which it was made 
arose out of the circumstance that the ori- 
ginal cause of action had been entirely re- 
placed by a different one. Whereas the 
suit was brought originally on the basis 
that the plaintiff was a reversioner, it now 
rested on the basis that he had become 
owner of the property, In the present 
case, having pleaded that he was in pos- 
session all that the plaintiff could do was 
to pray for a declaration of his title to the 
property and nothing more, If, as he al~ 
leges, he was dispossessed from the pro- 
perty during the pendency of the suit, it 
became necessary for him to pray for pos- 
session also. There was no change essen- 
tially in the cause of action. The basis of 
the suit remained throughout the title of 
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the plaintiff, The additional relief for 
Possession in the suit was a relief follow- 
ing upon the declaration of his title, and 
not in substitution of it. It was neces- 
sitated because he had been dispossessed 
from the property during the pendency 
of the suit. Reliance is also placed by 
learned counsel for the petitioner on 
Damar Mahaton v, Jagdip Mahton, AIR 
1936 Pat 535, but in that case the Patna 
High Court merely followed Govinda 
(supra), 


5. A case in point is Maruti v. 
Ranganath, AIR 1955 Hyd 1 (FB). A Full 
Bench of the Hyderabad High Court laid 
down that the original cause of action had 
not altered and that (was) what was claim- 
ed by way of amendment, even though it 
related to an event which occurred after 
the institution of the suit, directly flowed 
from the original relief claimed in the 
suit. In my opinion, it is one thing to say 
that an event happening after the institu- 
tion of the suit results in substantially dis- 
Placing the original cause of action by a 
new cause of action; it is another thing to 
say that an event which occurred after 
the institution of a suit merely calls for 
relief in addition to that already clairned, 
the original cause of action remaining in- 
tact, The case before me falls in the 
latter category. 


6. Learned counsel for the peti- 
tioner then points out that in the amend- 
ment application the respondent has not 
mentioned the date on which he was dis- 
possessed, and in being granted 
the amendment in the terms sought 


he was being allowed the ad- 
vantage of mentioning any date which 
would be advantageous to him. In my 


opinion, it is open to the petitioner to re~ 
quire the respondent to give better par~- 
ticulars in regard to the allegation of dis- 
possession, That is a right which belongs 
to the petitioner even after the amend- 
ment has been permitted. Whether the 
dispossession is alleged to have taken 
place on one date or the other, I cannot 
see how it should affect the question af 
allowing the amendment application, That 
is a matter which relates to the decision 
on the merits of the case, 


7. It is also contended by the peti~ 


tioner that allowing the amendment will 
result in dating back the allegation of dis- 
possession to the date of institution of the 
suit. The submission is plainly without 
substance, On the pleading itself, the 
dispossession is said to have taken place 
during the pendency of the suit, It can- 
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not logically be considered as dating back 
to the institution of the suit. 


8. Lastly, learned counsel con- 
tends that the effect of the delay in mak- 
ing the amendment application should be 
considered, Reliance has been placed on 
Harish Chandra Bajpai v. Triloki Singh, 
AIR 1957 SC 444, Laxmidas Dayabhai 
Kabarwala v. Nanabhai Chunilal Kabar- 
wala, AIR 1964 SC 11, Gauri Shankar v. 
M/s, Hindustan Trust (Pvt.) Ltd., AIR 1972 
SC 2091 and Mehar Das v, Surjo, 1972 
Sim LJ 146 and Pritam Singh v. Rajinder 
Kumar, ILR (1975) Him Pra 187. There 
is no doubt that when considering whe- 
ther an amendment of the pleadings 
should be allowed, delay is a materia] fac- 
tor to be taken into account, But in every 
case the court will consider whether the 
effect of permitting an amendment after 
the lapse of time results in a denial of the 
rights of a party and injustice to him. 
Each case must be decided on its own 
facts.” In the present case, J am not sa~ 
tisfied that the delay with which the 
amendment hag been sought should be 
permitted to defeat the amendment appli~ 
cation, 

9. The revision petition is accord 
ingly dismissed, There is no order as to 
costs, 


N. D, Co-op, T, Society v. Suraj 


Petition dismissed, 
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D. B. LAL, J, 

The Nalagarh Dehati Co-operative 
Transport Society Ltd, etc., Appellants v, 
Suraj Mani etc., Respondents, 

Ex. Second Appeals Nos, 3 to 8 of 
1975, D/- 29-3-1976, 

(A) Himachal Pradesh Co-operative 
Societies Act (3 of 1969), Section 87 (as 
amended in 1972) — Amendment abolish- 
ing execution of arbitration award as a 
decree of Civil Court -—— Pending proceed- 
ings in execution not affected -— Princi- 
ple under Section 6, General Clauses Act 
and Section 4 (e) of the H. P. General 
Clauses Act applied — Principle that 
change in procedural law governs even 
pending proceedings notwithstanding. 
(General Clauses Act (1897), Section 6); 
(H. P. General Clauses Act (16 of 1969), 
Section 4 (e)); (Interpretation of Statu- 
tes). 

Repeal of Clause 1 (a) of Section 87 of 
the Himachal Pradesh Co-operative So- 
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cieties Act which provision enabled exe- 
cution of an arbitration award as a de- 
cree of Civil Court by the H. P, Co-opera- 
tive Societies Amendment Act of 1972 
would not affect pending executions since 
the repealing provision construed in the 
light of Section 4 (e) of the H, P. Gene- 
ral Clauses Act or Section 6 of the Gene- 
ral Clauses Act could not be held to deny 
such a remedy in the absence of any sub~ 
stitution of such remedy by another. By 
reason of the amendment, arbitration 
awards could be executed only by reali- 
sation of the amount as arrears of land 
revenue. The principle of interpretation 
of statutes that, unlike in the case of 
vested rights, change in procedural laws 
have retrospective effect and therefore 
pending proceedings too should be gov- 
erned by the law as amended was over- 
looked in the presence of the other rule 
of construction embodied in the said pro- 
visions of the General Clauses Acts viz., 
that the previous operation of the enact- 
ment repealed will not be affected and 
legal remedy already there had to be 
carried on to its end under the enactment 
as if the same was not repealed, AIR 
1950 East Punj 25 (FB) and AIR 1970 SC 
1636 and AIR 1971 SC 1193, Foll. 

(Paras 4 and 5) 

(B) Civil P, C. (1908), Sections 47 and 
100 — New plea — Plea as to lack of 
jurisdiction, 

Objection even as to inherent juris- 
diction of the court to pass the decree 
which requires examination of facts prov- 
ed or disproved in the courts below can- 
not be considered to be present on the 
face of the record and therefore cannot 
be entertained in second appeal. In the 
instant case the plea raised wag that the 
judgment-debtor not being member of the 
Co-operative Society was not a party to 
the arbitration agreement and therefore 
the award-decree was a nullity. AIR 1970 


SC 1475, Foll. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1971 SC 1193 = (1971) 1 SCWR 424 

5 


AIR 1970 SC 1475 = (1971) 1 SCR 66 6 
AIR 1970 SC 1636 = 1970 Cri LJ 1396 5 
AIR 1950 East Punj 25 51 Cri LJ 459 
(FB) 5 
Bhawani Singh, for Appellants; M. G. 
Chitkara, for Respondents, 
JUDGMENT: These are six Exe- 
cution Second Appeals and have been 
directed against the judgment of the 
District Judge, Solan who has upheld in 
appeal the judgment of the Senior Sub- 
Judge and thereby dismissed the objec- 
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tions of the appellant preferred under 
Section 47 of the Civil Procedure Code. 
The facts arising out of these appeals are 
not controverted and may, in brief, be 
stated as follows, 


2. Under the Punjab Co-operative 
Societies Act, 1961, a dispute arose þe- 
tween the appellant and the respondent 
in respect of certain demand placed by 
the respondent upon the appellant and 
such disputes were referred to arbitra- 
tion and awards were given against the 
respondent, Under Section 63 (a) of the 
Act the awards were deemed to be a 
decree of a civil court and were executed 
in the same manner as decree of such 
court, Accordingly the execution was 
solicited in the Court of the Senior Sub- 
Judge and after the necessary step of at= 
tachment ete., the property belonging to 
the appellant was likely to be sold in auc- 
tion, At that stage objections under Sec- 
tion 47, Civil Procedure Code, were filed 
by the appellant and in these objections 
it was asserted that no dispute in the eye 
of law existed within the meaning of 
Section 55 of the Punjab Co-operative So- 
cieties Act, 1961, or its corresponding Sec- 
tion 72 of the Himachal Pradesh Co-ope- 
rative Societies Act, 1968 which could be 
referred to the arbitrator. Therefore, the 
award was a nullity and it was even with- 
out jurisdiction, It was also stated that 
there was a collusion between the arbi- 
trator and the respondent. Besides a legal 
notice was not given to the appellant and 
as such the award was a nullity, The 
learned Senior Sub-Judge refused to en- 
tertain the objections merely on the 
ground that as execution Court he could 
not go behind the decree, The appellant 
came in appeal before. the District Judge; 
but there too he remained unsuccessful. 
Now the present second appeals are filed 
against the. judgment ofthe learned Dis- 
trict Judge. 


3. It is reiterated in second ap- 
peals that there was no dispute within the 
meaning of Section 72 which could be re- 
ferred to the arbitration under Section 73 
of the Himachal Pradesh Co-operative So- 
cieties Act, 1968. The award was a nul- 
lity and also without jurisdiction, A legal 
notice was not given to the appellant by 
the arbitrator. Besides, it is also contend- 
ed that the issues framed by the Courts 
below were wrong, Another formidable 
objection is taken in second appeal with 
reference to Section 87 of the Act inas- 
much as the said section has been amend- 
ed by the Himachal Pradesh Co-operative 
Societies (Amendment) Act, 1972 and 
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Clause 1 (a) of Section 87 has been delet- 
ed and the only mode of execution pre= 
seribed is by the Collector under a certi- 
ficate signed by the Registrar for recovery 
of the amount as arrears of land revenue. 
In other words, contends the appellant, 
the award is no longer to be deemed a 
decree of the Civil Court and as such can- 
not be executed in the Court of the Senior 
Sub-Judge, 


4. As regards the plea relating to 
the amendment of Section 87, during the 
pendency of appeal [ think it would be a 
case of repeal for which S. 4 of the Hima- 
chal Pradesh General Clauses Act, 1968, 
will be applicable, Under Sec, 4 (e) of this 
Act the repeal shall not affect the pre- 
vious operation of the enactment so re- 
pealed, nor would it affect any legal pro- 
ceeding in respect of any liability incur- 
red under the previous enactment. In 
other words, the legal proceeding has to 
continue as if the repealing Act had not 
been passed, There can be no doubt that 
it is a case of repeal of one remedy which 
is not substituted by another. Rather 
there were two remedies before; one, exe- 
cution of the award as a civil court decree, 
and the other, realisation of the amount 
as arrears of land revenue, In its place 
now there is only one remedy, namely, 
the recovery of the amount as arrears of 
land revenue. The provision has been 
repealed and is not replaced by another 
provision, meaning thereby that Section 4 
(e) shall have its full effect in such a 
case of repeal. The previous operation of 
the enactment was obviously this that 
the execution was sought for and definite 
steps were taken in the course of that 
execution as if the decree was of a civil 
court. Attachments have also taken effect 
and the legal proceeding has to continue 
for auction of the property attached, Such 
a legal proceeding has to be carried on as 
if the enactment was not repealed, That 
is the simple operation of Section 4 (e) of 
the Himachal Pradesh General Clauses 
Act, 1968. 


5. It is true no person has a vest- 
ed right in a course of procedure, He has 
only the right of prosecution or defence in 
the manner prescribed for the time being 
by or for the Court in which the case is 
pending and if by an Act the mode of 
procedure is altered he has no other right 
than to proceed according to the altered 
mode. In other words, a change in the 
law of procedure operates retrospectively 
and unlike the law relating to vested right 
is not only prospective. But the other 
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important principle is as much there based 
on the theory of repeal and based on the 
effect of repeal laid down in Section 6 
of the General Clauses Act or 
Section 4 (e) of the Himachal 
Pradesh General Clauses Act, 1968—name- 
ly that the previous operation of the 
enactment so repealed will not be affected 
and any legal remedy which is already 
there will have to be carried on under the 
enactment as if the same was not repeal- 
ed. The Full Bench case reported in Ram 
Singh v, The Crown, (ATR 1950 East Punj 
25) (FB) comes very near this point. It is 
equally well settled, as their Lordships 
held, that the validity or operation of any 
order validly passed or any act validly 
done by a judicial tribunal under the pro- 
cedural law for the time being in force 
cannot be affected by any subsequent 
change in the said law, If there are any 
proceedings which are not covered by the 
new rules or for which the new rules do 
not provide, it is obvious that the Courts 
shall have to deal with those proceedings 
in accordance with the law in force at the 
time of initiation of those proceedings. 
The retrospective operation given to a 
rule of adjective law cannot be taken to 
destroy the operation of another 
rule of the same law in relation 
to proceedings for which the new rule 
does not provide, which proceedings had 
been properly and legally initiated in ac- 
cordance with that other rule and at a 
time when the said rule was actually in 
force. Keeping regard to this principle 
and inasmuch as the new enactment does 
not provide any substitution in procedure 
for execution as decree of civil court, the 
old procedure shall be deemed to exist 
and the proceeding initiated under that 
procedure will] be carried to the end. In 
Nani Gopal Mitra v, State of Bihar, (AIR 
1970 Supreme Court 1636) their Lordships 
_of the Supreme Court have also laid down 
that a change in procedural law during 
pendency of cases instituted under old 
procedural law will not affect the old 
procedure insofar as the pending pro- 
ceeding is to be completed and made 
effective, According to their Lordships, 
this is embodied in the principle laid 
down in Section 6 of the General Clauses 
Act, In fact the enquiry under Section 6 
of the General Clauses Act is not as 
to whether the new Act expressly keeps 
alive the old rights and liabilities but 
whether it manifests an intention to des- 
troy them. It was never the intention of 
the amended Section 87 that the previous 
liability incurred or the previous obliga- 
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tion decided by executing the award as a 
civil court decree are destroyed, This view 
has been upheld by their Lordships of the 
Supreme Court in Jayantilal Amrathlal v. 
The Union of India, (1971) 1 SCWR 424 = 
(AIR 1971 SC 1193), In my opinion, 
therefore, whatever stage has been ar- 
rived at in execution of the award as a 
civil court decree will not be destroyed. 
Rather the execution shall have fo be 
carried to its end in accordance with the 
old provision. 


6. The learned counsel then insist- 
ed that the award itself was without ju- 
risdiction, In that connection he urged 
that there was no dispute in existence 
within the meaning of Section 72 of the 
Himachal Pradesh Co-operative Societies 
Act, 1968. The learned counsel pointed 
out with reference to one Ganga Ram who 
is respondent in Execution Second Appeal 
No. 5 of 1975 and another Ganga Ram 
respondent in Execution Second Appeal 
No, 7 of 1975, that he was not a member 
of the Society and as such a dispute con- 
cerning his demand was not covered 
under Sec. 72, For this, obviously some 
evidence was required to prove that 
Ganga Ram was not a member or a person 
claiming through a member. A plea of ju- 
risdiction which requires evidence to sus- 
tain cannot be considered a plea which 
appears on the face of the record. Such a 
plea of jurisdiction cannot be raised in 
second appeal. In Vasudev Dhanjibhai 
Modi v, Rajabhai Abdul Rehman, (AIR 
1970 SC 1475) their Lordships held that an 
objection as to inherent jurisdiction of the 
Court to pass a decree can be raised in an 
execution proceeding provided the objec- 
tion appears on the face of the record. 
But where the objection as to jurisdiction 
of the Court to pass the decree does not 
appear on the face of the record and re 
quires examinations of the questions rais- 
ed and decided at the trial or which could 
have been but have not been raised, the 
executing court will have no jurisdiction 
to entertain an objection as to the validity 
of the decree even on the ground of ab- 
sence of jurisdiction, In these cases, it is 
apparent the objection as to inherent ju- 
risdiction required support of facts which 
were proved or disproved in the Courts 
below. Such an objection cannot be con- 
sidered to be present on the face of the 
record and as such in second appeal the 
objection cannot be raised, 

7. Regarding the other objections 
that no legal notice was given to the ap- 
pellant or that the issues framed were 
wrong or that the statements were cyclo- 
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styled and then read in evidence are un- 
doubtedly not amenable to the appellant 
in second appeal, All these questions have 
either been decided against the appellant 
or have not been raised during the pro- 
ceedings in the Courts below. 

8. Thus I am of the opinion that 
the appeals were rightly dismissed and 
there is no compelling reason to take a 
different view in second appeal, These 
appeals are, therefore, dismissed without 
making any order as to costs. 


9. The decision is being given in 
Execution Second Appeal No, 3 of 1975, 
and shall govern the decisions in Execu- 
tion Second Appeals Nos. 4 of 1975, 5 of 
1975, 6 of 1975, 7 of 1975 and 8 of 1975. 
A copy of this judgment shall be kept on 
the records of those appeals, 

Appeals dismissed, 
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C. R. THAKUR, J, 

Gurdial Singh, Petitioner v. Auckland 
House School, Respondent. 

Civil Revn, No, 3 of 1975, D/- 17-8- 
1976, 

Civil Procedtre Code (1908), Sections 
10, 151 and 115 — Stay of later suit pend- 
ing earlier suit if and when can be made 
under the Courts inherent powers — 
Order refusing stay -— If revision lies. 


A filed two suits against B for reco- 
very of money under two different con- 
tracts. The cause of action in the two 
suits were different. But there was a 
question whether the adjustment of a 
certain amount received by A from B 
should be adjusted towards the claim in 
the first suit or the claim in the second 
suit, On the point whether, under the 
circumstances the later suit should be 
stayed pending the earlier suit, held: that 
Section 10 of the Code did not apply to 
the case, but a stay should be granted 
under the Court’s inherent powers under 
Section 151 of the Code in the interests of 
justice, , (Para 7) 

Held: further that the refusal to stay 
the second suit was an error in the exer- 
cise of the Court's jurisdiction, and a re- 
vision petition against the order of refusal 
lies under Section 115 of the. Code, 

(Para 8) 

Kapil Dev Sood, for Petitioner; A. S, 
Mehta, for Respondent, 
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Gurdial Singh v, Auckland House School: (Thakur J.) 


ALR, 


ORDER:— This petition purports in 
have been filed under the provision of 
Section 115, Civil Procedure Code (here- 
inafter called the Code) against the order 
of Sub-Judge II, Simla dated 4-12-1974 
whereby the application of Shri Gurdial 
Singh under Section 151, Civil Procedure 
Code has been rejected. The petitioner 
had filed the suit in January 1970, in the 
Court of the Senior Sub-Judge, Simla 
against Auckland House School, Simla 
through its Principal for a money decree 
of Rs, 3,300/- on the allegations that the 
plaintiff who is a building contractor had 
taken the contract for the repairs and con- 
struction of several buildings of the de- 
fendant and had also received payments 
on the completion of the works and had 
also received advance payments, That in 
the month of December, 1965, the plaintiff 
was called by the Principal of the defen- 
dant school to give estimate for the sani- 
tary work in Belvedere cottage and sani- 
tary work in Belvedere main building, He 
gave the estimates as under:— 


l. Sanitary work in Belve- Rs. 6,300/~ 
dere Cottage 
2. Sanitary work in Belve- Rs. 3,000/~ 


dere Main Building 
The estimates were accepted by the Prin- 
cipal and the plaintiff took the work in 
band. He was given a sum of Rs, 5,000/~ 
ag advance on 27-1-1966 for the comple- 
tion of the work, a further sum of Rupees 
5,000/- on 14-2-1966 and in all Rupees 
10,000/- were advanced towards the esti~ 
mated work of Rs, 9,300/-. The work 
which was originally entrusted had been 
increased because of some changes and al~ 
terations in the original estimated work, 
He completed the work in the first week 
of March, 1966, excepting the sewerage 
line. A dispute arose between the plain- 
tiff and one Shamboo Ram to whom the 
plaintiff had entrusted the work on labour 
rates as he was a registered plumber and 
was also doing work for the plaintiff. He 
refused to give the completion report to 
the Municipal Committee for the connec~ 
tion, The plaintiff requested the Princi~ 
pal to apply to the Municipal authorities 
for change of the Municipal sanction to 
some other licensed plumber but the same 
was also refused. However, the plaintiff 
got the sewerage line connected on 20-2- 
1967, The work was checked by mutual 
agreement between the parties on 4-9- 
1969 through the Commissioners S$/Shri 
Mohan Singh, S. L. Raheja and H. D. 
Sardana appointed by the High Court in 
Suit No. 13 of 1968 between the parties 


pending in the High Court, In August, 
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1966, the Principal of the defendant 
School gave electrical work and sanitary 
work to the plaintiff to be done in the ad= 
ditional storey of Belvedere Cottage, 
through verbal orders. For this the de~ 
fendant agreed to give the market rates 
and advanced Rs. 3,000/- by a cheque on 
20-8-1966. This work was also complet- 
ed, The defendant pointed out some 
minor defects which too were removed. 
The connection of the electricity in the 
additional storey of the Belvedere Cottage 
was given on 23-3-1967, Besides this on 
verbal orders of the Principal of the de~- 
fendant school, the plaintiff also provided 
and erected poles for carrying electric 
mains to the Belevedere Cottage. Des- 
pite repeated demands the defendant had 
not allowed the plaintiff to get the work 
measured. The work was also got mea~- 
sured and report submitted by the Com~ 
missioner appointed by the High Court, In 
So far as the remaining sanitary work was 
concerned, the plaintiff had brought the 
material but the defendant did not co~ 
operate in getting the same carried 
out with the result that the plaintiff 
had to remove the material, He also suf- 
fered a loss on that account. The defen- 
dant also took the material for the use of 
their building repairs that is, sand, bricks, 
cement, corrugated sheets, bajree etc, The 
price thereof had not been paid so far 
and the Principal of the defendant school 
had admitted this fact, That the value of 
the work done for the several items de- 
tailed under para. 8 amounted to Rupees 
15,924.00, Out of this the advance was of 
Rs, 13,000/- and the balance due was 
Rs. 2,942.00 and an amount of Rs, 700/- 
by way of interest @ Rs, 12% per annum 
the total amounted to Rs, 3,642.00 and out 
of this amount Rs, 338.80 P, was deduct- 
ed from the plaintiff on account of his 
daughter’s fee who was reading in the 
school, and that way the plaintiff claimed 
a sum of Rs, 3,303.20 P. from the defen~ 
dant. 

2. In para, 9 of the plaint it had 
been pleaded that besides the works stat- 
ed above the plaintiff also carried out 
other building works for the defendant 
School in the year 1965-66 which work 
was measured and was worth Rupees 
53,855.54 P, and out of which Rs, 31,000/~ 
had been paid on different dates and for 
the recovery of the balance of Rupees 
22,855.54 P. and interest thereon a sepa- 
rate suit after adjusting the school dues 
of his daughter had been filed by the 
plaintiff in the High Court, Himachal 
Bench at Simla, 
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3. The aforesaid suit as mentioned 
in para-9 of the plaint had been decided 
by the Himachal High Court on 7-9-1971 
and a decree for Rs, 5,975.20p, along with 
the future interest and proportionate cost 
was passed in favour of the plaintiff, 
Against the dismissal of the part of the 
claim the plaintiff filed R, F. A. No, 4 of 
1972 before the Division Bench of the 
Hight Court. In the decree passed by the 
single Judge, it had been observed that 
the petitioner (plaintiff) should have ad- 
justed Rs, 13,000/- towards the suit No. 13 
of 1968 against which finding the plaintiff 
had filed the appeal before the Division 
Bench, Whereas the petitioner had given 
adjustments of this amount of Rs. 13,000/- 
in the suit out of which this revision peti- 
tion has arisen, 


4. During the pendency of the suit 
before the trial Court, the plaintiff filed 
an application purporting to be one under 
Section 151 of the Code for the stay of 
the proceedings in the suit til] the dispo- 
sal of the R. F. A. 4 of 1974 titled Sardar 
Gurdial Singh v. The Auckland High 
School, Simla pending before the High 
Court. This application was opposed by 
the defendant, The Sub-Judge, (Miss 
Kiran Bansal} dismissed this application 
by her impugned order on December 4, 
1974, 


5. The learned counsel for the res- 
pondent has submitted that this revision 
petition is not maintainable inasmuch as 
the order was passed in an application 
under Section 151 of the Code unless the 
petitioner had raised a question that it 
was a case of wrong exercise of jurisdic- 
tion, Since the case does not involve any 
wrong exercise of jurisdiction so Section 
115 of the Code will not be applicable. 
Further that by this application under 
Section 151 of the Code filed by the peti- 
tioner, before the trial Court its very ob-~ 
ject was to get the suit fled in the sub- 
ordinate Court stayed till the decision of 
R, F. A. No, 4 of 1972, but the petitioner 
chose to file the application under Section 
151 of the Code despite the fact that there 
was a special provision as contained in 
Section 10 of the Code for the stay of the 
suit. Lengthy arguments have been ad- 
vanced and several authorities have been 
quoted to show that there was no ground 
of wrongful exercise of the jurisdiction 
raised by the petitioner and as such the 
petition was not maintainable, 


6. The learned counsel for the 
petitioner has also submitted that strictly 
speaking Section 10 of the Code may not 
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be applicable but the pleadings in both 
the suit are almost the same and as such 
it is Section 151 of the Code which would 
be applicable in the present case. 


1. The object of Section 10 ig to 
prevent Courts of concurrent jurisdiction 
from trying two parallel suits in respect 
of same matter in issue, According to 
this section a Court in which subsequent 
suit is filed in respect of the same matter 
in issue iş prohibited from proceeding 
with the trial of that suit, Therefore, it is 
true that Section 10 will not apply to the 
present case because the cause of action 
as also the matter in both the suits is dif- 
ferent because the claims as put in the 
suit are for two different occasions al- 
though the contract may be similar. The 
dues are in respect of two separate con- 
tracts given by the defendant to the plain- 
tiff for the repairs and construction of the 
buildings as also to carry out the electri- 
cal works and sewerage connection. The 
parties in both the cases though are the 
same, but the causes of action are differ- 
ent therefore, in these circumstances Sec- 
tion 10 in term will not be applicable. 
Therefore, the only provision which would 
be attracted to the present case would be 
Section 151 of the Code. In this case the 
plaintiff has given credit of Rs, 13,000/- 
which he had received ag an advance on 
three different periods from the defendant 
towards the costs of construction and re- 
pair works given to the plaintiff by the 
defendant, In the Suit No. 13 of 1968 
and which has now been decided and ap- 
pealed against and is registered as R, F. 
A. No. 4 of 1972 and is pending, the learn- 
ed single Judge of this High Court while 
disposing of the suit observed that the 
plaintiff should have adjusted Rs. 13,000/- 


advanced by the defendant towards the 
amount in Suit No, 13 of 1968. But on 
the contrary the plaintiff has given the 


adjustment of this amount in the other 
suit out of which this revision has arisen 
and which suit was filed in the year 1970 
before the Senior Subordinate Judge. 
Therefore, substantially it is the question 
of adjustment of this money which can- 
not be adjusted in both the suits. The 
appeal is still pending against the decree 
in which the single Judge had decreed the 
suit only for a sum of Rs, 5,000/~ and odd 
and had dismissed the suit for the balance 
and had also ordered the deduction of 
Rs, 13,000/- from the claim of the plain- 
tiff against the defendant, But on the 
contrary the plaintiff has given a deduc- 
tion of Rs. 13,000/- in the amount of the 
second claim made by him through his 
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Suit No. 20 of 1970. Therefore, in these 
circumstances, even if Section 10 of the 
Code is not applicable then in these pecu- 
liar circumstances the suit can be stayed 
under the inherent power of the Court. 
This jurisdiction to stay an otherwise 
competent suit is to be exercised only for 
the ends of justice or to prevent the abuse 
of the process of the Court. It is well 
settled that in a case not covered by Sec- 
tion 10 of the Code stay can be ordered 
under Section 151 if the Court considers 
that it is necessary in the interest of jus- 
tice and in order to avoid unnecessary 
harassment to any of the parties, There- 
fore, in these circumstances an application 
under Section 151, in my opinion was not 
barred where the suit could not be stay- 
ed under the provision of Section 10 of 
the Code in a case like the present one. 

8. The second submission was that 
a revision iş not competent and it has 
been specifically mentioned that there was 
no wrong exercise of jurisdiction, But in 
my opinion when no appeal lies from an 
order passed by a Court in the exercise 
of ifs inherent jurisdiction under Section 
151 the remedy to an aggrieved party is 
to move the High Court direct under | 
provisions of Section 115 of the Code, The 
learned Sub-Judge, when it had been 
pointed out to her that the High Court 
has held in Suit No. 13 of 1968 that this 
amount which had been adjusted by the 
plaintiff in the suit pending before the 
subordinate Court was ordered to be ad- 
justed in the suit before the High Court, 
in these circumstances, in order to do 
substantial and equitable justice between 
the parties, should have stayed the suit. 
The defendant could not be given adjust~ 
ment in both the suits of the same amount 
which had been advanced to the plaintiff 
only once, Therefore, the learned Sub- 
Judge has failed to exercise the jurisdic- 
tion legally vested in that Court. There- 
fore, on this score the petition succeeds 
and the order is set aside with the result 
that the suit in the trial Court shall re- 
main pending till the decision of the 
R. F, A. No, 4 of 1972, 
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AIR 1977 HIMACHAL PRADESH 41 
D. B. LAL AND C, R. THAKUR, JJ. 
Khyali Ram etc., Appellants v. Mast 
tam etc., Respondents, 
Ex, Second Appeal No, 1 of 1967, D/- 
‘6-5-1976, 


(A) Civil P. C. (1908), Section 144 — 
Provides a speedy and simple remedy to 
erson who has suffered due to an erro- 
wous decree of the lower court — It lays 
town procedure for restitution of benefit 
lerived by party under the decree and 
which may have been subsequently re- 
versed or waived by higher Court. 


(Para 4) 
(B) Civil P, C. (1908), Section 144 — 
zestitution — Provision does not apply 


where the decree or order merely be- 
tomes inexecutable by the decree-holder. 
(Tenancy Laws — Punjab Village Com- 
non Land (Regulations) Act (18 of 1961). 
Section 2 (g)). 


The doctrine of restitution under Sec- 
‘ion 144, Civil Procedure Code is availa- 
able only where the decree of the lower 
court is varied or reversed and not where 
he decree remains valid and unaltered 
jut has, due to intervening circumstances 
such as enforcement of a new law, be- 
some inexecutable by the decree-holder 
yn the record. Therefore, where certain 
villagers in their suit filed in a represent- 
itive capacity obtained decree for 
oossession of the common village land 
and in execution of the decree recovered 
zosts of the suit and subsequently by 
amendment to the Punjab Village Com- 
non Land (Regulations) Act all such lands 
were retrospectively vested in the Village 
Panchayat, held, that the decree not hav- 
ng been affected by the change in law but 
was merely rendered inexecutable at the 
mstance of the villagers decree-holders on 
record, the judgment-debtor could not 
seek to get refund of the costs recovered 
from him, Held further that the matter 
aow rested between the decree-holders 
who recovered the costs and the Pancha- 
yat which became entitled to execute the 
jecree i.e., that the Panchayat could re- 
cover the costs from the decree-holders. 
The Panchayat could after the amend- 
ment execute the decree for possession too 
in its own right, (1898) ILR 20 All 237 
and AIR 1957 SC 577 and AIR 1953 SC 
136, Foll.; AIR 1969 Mad 212 and AIR 1943 
Mad 248 and AIR 1968 Bom 57, Dist, 

(Paras 7, 10 and 11) 
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Khyali Ram v, Mast Ram (Thakur J.) 


Before the District 


[Pr. 1] H. P. 41 
Cases Referred: Chronological Paras 
AIR 1969 Mad 212 4 


AIR 1968 Bom 57 = 69 Bom LR 121 4,6 
AIR 1957 SC 577 = 1957 SCR 775 9 
AIR 1953 SC 136 = 1953 SCR 559 10 
AIR 1943 Mad 248 = (1942) 2 Mad LJ 791 
4,5 
(1898) ILR 20 All 237 = 1898 All WN 24 8 
O, P. Sharma, for Appellants; Inder 
Singh, for Respondents. 


C. R. THAKUR, J.:i— This execution 
second appeal has got a chequered his- 
tory, Subedar Mast Ram and others filed 
a suit for declaration to the effect that 
the land comprised in Khasra No, 1346/3 
was the Shamilat Tikka land of the resi- 
dents of village Larha, in tehsil Hamirpur 
and that Khyali Ram had taken unlawful 
possession of the same and they, there- 
fore, prayed for possession of the same as 
a consequential relief. This suit was filed 
by them in a representative capacity on 
16-10-1952. The suit was decreed on 
18-8-1953. The decree-holders took out 
execution proceedings on 4-8-1960, The 
judgment-debtor also filed objections 
under Section 47, Civil Procedure Code 
which were dismissed and in consequence 
of the execution possession of the land 
was delivered as also the costs amount- 
ing to Rs. 534.77 were recovered from the 
judgment-debtor and paid to the decree- 
holder, The judgment-debtor went in 
appeal to the court of the District Judge 
against the dismissal of his objection peti- 
tion which was dismissed on 1-5-1961. 
Judge during the 
course of arguments an objection was 
taken by the judgment-debtor that the 
Punjab Village Common Land (Regula- 
tions) Act 1961 which had come into force 
with effect from 22-4-1961 had vested the 
land of which the possession had been 
delivered to the decree-holder in the Pan- 
chayat which alone could enforce the dec- 
ree against the judgment-debtor. This ob- 
jection, however, did not find favour with 
the District Judge who dismissed the ap- 
peal on 11-6-1961. The judgment-debtor 
went in second appeal to the High Court 
of Punjab. The High Court by its order, 
dated 22-2-1964 allowed the appeal hold- 
ing that in view of the provisions of the 
Act of 1961 the Shamilat Tikka land, 
which had been declared to be Shamilat 
Deh by virtue of the insertion of clause 
(g) of Section 2 of the Act of 1961 had 
vested in the Panchayat and, therefore, 
the proprietors had ceased to have inte- 
rest in it and as such the decree-holder 
cannot claim possession of the Jand and it 
was the Panchayat alone. which could do 
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so and thus the decree had become inexe- 
cutable in so far as the proprietors were 
concerned and it had become infructuous. 
It appears that after the decision of the 
High Court the possession of the land in 
dispute was restored to the judgment- 
debtor whether on his application or 
otherwise because there is nothing on the 
record to indicate nor the appellant has 
disclosed the facts in his petition or in 
the grounds of appeal, 


2. After the possession was deli- 
vered back to the judgment-debtor he 
filed another application under Section 47 
C. P. C. read with Ss, 144 and 151, C. P. C. 
for the refund of Rs, 534-77 which had 
been realised by the decree-holders from 
him as the costs of the suit, Further in 
that application he had made a prayer for 
restitution of an amount of Rs, 6,000/- on 
account of damages for the trees and the 
crops which were standing there on the 
land at the time when the possession was 
delivered to the decree-holders Mast Ram 
and others, 


3. This petition was opposed. 
The executing court dismissed the appli- 
cation for restitution and thereafter the 
judgment-debtor filed two appeals, Nos. 44 
and 45 of 1965 in the court of the Dis- 
trict Judge. Appeal No, 44 related to 
the refund of costs realised by the dec- 
ree-holders from him while appeal No. 45 
related to the dismissal of the application 
regarding his. claim for damages, Both 
these appeals were dismissed by the learn- 
ed District Judge by his judgment, dated 
7-1-1966, 

4, The judgment-debtor thereafter 
preferred an appeal before the Punjab 
High Court on 29-4-1966, which appeal 
after the re-organisation of the erstwhile 
State of Punjab was transferred to the 
Judicial Commissioner’s Court and then 
to the Delhi High Court (Himachal Bench) 
and which has now come up before this 
Court, The case came up for hearing be- 
fore one of us sitting singly, and because 
of the importance of the questions involv- 
ed referred the case for decision to a lar- 
ger Bench. The learned single Judge 
while referring the case observed as: 


“A question arises whether the ex- 
pression “order” used therein (Section 
144) refers to an order which is passed in 
execution of a decree. If in the present 
case it is held that it was the decree which 
was executed and that the said decree 
was neither varied nor reversed by the 
High Court, perhaps relief cannot be 
granted under Section 144, That apart, 
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can it be stated that Section 144 does not 
contemplate a party agaisnt whom a com- 
petent court has held that its very right 
of execution of the decree has been taken 
away or has been nullified as a result of 
a piece of legislation which comes into 
operation during the execution stage? If 
such a party is not contemplated, then the 
question will arise whether Section 144 
can be availed of to get restitution. In 
that contingency, perhaps the very deli- 
very of possession back to the judgment- 
debtor may be rendered invalid, although 
that question is not directly in issue in 
the present dispute.” 

Before this Court the learned counsel for 
the appellant argued the case only in res- 
pect of the refund of costs. It is a com- 
mon ground between the parties that the 
decree became inexecutable by operation 
of law, whereunder the Shamilat Deh 
land stood vested in the Panchayat, The 
learned counsel for the appellant contends 
that the appellant is entitled to the refund 
of the costs because the decree passed in 
the suit in the year 1953 stood varied by 
operation of law, inasmuch as the Pan- 
chayat had become the owner of the pro- 
perty and it was only the Panchayat 
which could execute the decree and reco- 
ver the costs but Mast Ram and others 
had wrongly recovered the costs although 
they had delivered back the possession of 
the land. In view of the fact that in 
terms of Section 144, Civil Procedure Code 
when the decree or order is varied or re- 
versed he was entitled to the refund of 
the costs by way of restitution and in sup- 
port of his submission he has relied on 
Union of India v, Ummer Sait, (AIR 1969 
Mad 212), Chittoorri Venkataraju v. 
Chekka Suryanarayana, (AIR 1943 Mad 
248) and Miss Devi Ramchand Waswani v. 
S. V. Bastikar, (ATR 1968 Bom 57), 

Section 144, Civil Procedure 

reads as follows: 


“(1) Where and in so far as a decree 
(or an order) is varied or reversed, the 
Court of first instance shall, on the appli- 
cation of any party entitled to any bene- 
fit by way of restitution or otherwise, 
cause such restitution to be made, as will, 
so far as may be, place the parties in the 
position which they would have occupied 
but for such decree (or order) or such part 
thereof as has been varied or reversed; 
and, for this purpose, the Court may 
make any orders, including orders for the 
refund of costs and for the payment of 
interest, damages, compensation and 
mesne profits, which are properly conse- 
quential on such variation or reversal, 
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(2) No suit shall be instituted for the 
purpose of obtaining any restitution or 
other relief which could be obtained by 
application under sub-section (1).” 


From the reading of this section it would 
be apparent that the object of this section 
is to provide a speedy and simple remedy 
for any party who has suffered by reason 
of an erroneous decree made by a Court 
of first instance. This section only lays 
down the procedure for the restitution of 
the benefit that may have been derived 
by a party under the decree and which 
may have been subsequently varied or 
reversed, In the instant case there is no 
dispute that Mast Ram and others did 
realise the costs although at the time of 
execution of the decree they had ceased 
to have any interest in the land and the 
decree qua them had become inexecutable 
and that right had vested in the pancha- 
yat which alone could execute the decree 
for possession as also for recovery of 
costs. To my mind, there can be no 
dispute with regard to the fact that the 
decree was in any way varied or reversed 
by the court of first instance or by any 
appellate court. The decree became in- 
executable at the instance of Mast Ram 
and others because of the fact that the 
land under the Punjab Village Common 
Land (Regulations) Act 1961 had vested 
in the Panchayat right from 1954 under 
the Act of 1961, But this would not mean 
that the decree had ceased to exist, The 
decree was quite alive and could be exe- 
cuted, if not by Mast Ram and others but 
by the Panchayat, who so to say had 
stepped into the shoes of the original 
decree-holders, If that is the position, in 
my opinion, it cannot be said that the 
decree had in any way been varied or re- 
versed, There was no change in the dec- 
ree except that for Mast Ram and others, 
decree-holders, the Panchayat became the 
decree-holder. In Union of India’s case 
(supra) a decree had been passed with 
costs in favour of the appellant by the 
Subordinate Judge on 16th April 1960. 
On an appeal preferred by the respon~ 
dents, the appeal was allowed and that 
decree was set aside. Before the disposal 
of this appeal, pursuant to the decree in 
the suit, the respondents had paid the 
costs to the Union of India. After the 
disposal of the appeal, the respondents 
filed a petition under Order 21, Rule 11 
and Section 144, Civil Procedure Code for 
recovery of a sum of Rs, 3,528/-, by way 
of restitution, being the costs paid by 
them to the Union of India with interest. 
That application was allowed by -the 
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learned Subordinate Judge and against 
that a civil miscellaneous petition had 
been filed by the Union of India and at 
the same time the Union of India filed an 
appeal because it was not sure whether 
an appeal would be maintainable and, 
therefore, it filed a civil revision petition 
also, In these circumstances it was, 
therefore, held while disposing of the 
revision as also the appeal that the right 
to get restitution is a right created by 
the statute, flowing as a consequence of 
the decree being reversed by the ap- 
pellate Court. Whether there is any direc- 
tion expressly authorising the successful 
party in the appeal to claim restitution 
or not, by the very fact of the success in 
the appeal, the successful party acquires 
a right in terms of Secttion 144 C, P. 
Code, The Court, therefore, allowed res- 
titution of the costs along with interest 
thereon. This authority does not advance 
the case of the appellant because that was 
a case between the same parties and the 
decree passed by the court of the first in- 
stance had been reversed in appeal and it 
was in these circumstances that the 
benefit derived by the appellant during 
the pendency of the appeal in execution 
of the decree passed by the court of first 
instance could be recalled by way of res- 
titution as contemplated under Section 
144, Civil Procedure Code, 


5. The second authority, Chittoori 
Venkataraju (AIR 1943 Mad 248) (supra) 
was a case in which in execution of a 
decree the appellants attached some im- 
movable properties and objections under 
Order 21, Rule 58, Civil Procedure Code 
were taken by the receiver to the estate 
of Pydah Venkatachalapathi Garu but 
the same were dismissed with costs and 
the receiver who was the respondent in 
the appeal paid their costs to the appel- 
lants, However, he filed a suit under 
Order 21, Rule 63, Civil Procedure Code 
which was decreed in his favour and the 
appeal by the present appellants Chittoori 
Venkataraju and others failed. The dec- 
ree in the suit which wag confirmed by 
the appellate Court set aside the orders 
on the claim petition and gave the res- 
pondent the declaration of title for which 
ke prayed and the costs of the suits, No 
mention, however, was made in the decree 
of the costs incurred in the claim peti- 
tion. The respondent, however, filed a 
separate petition out of which an appeal 
had arisen for restitution of the costs paid 
by him to the appellants in obedience to 
the orders passed on the claim petition. 
The Subordinate Judge allowed the peti- 
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tion observing that Section 144, Civil Pro- 
cedure Code was not confined to cases 
where the orders are reversed only in fur- 
ther stages like appeal ete., but it applies 
te any reversal and that the petitioner 
would be entitled to restitution the mo- 
ment his suit succeeds. Dismissing the 
appeal against that order the High Court 
held that Section 144 does not provide 
that for an order of restitution to be 
made the decree must have been varied 
or reversed in any particular form of pro- 
ceedings or by any particular Court, Sec- 
tion 144 is not confined to cases where the 
orders are reversed on appeal. But this 
authority also cannot be taken as a guide 
for the decision of the present case in 
which the decree has neither been varied 
nor reversed either by the court of first 
instance or any appellate court or in any 
other proceedings by any other court so 
as to attract the applicability of Sec, 144, 
Civil Procedure Code, 


6. The third case Miss Devi Ram- 
chand Waswani (AIR 1968 Bom 57) (supra) 
also lays down a similar principle that 
Section 144 provides for every case of re- 
versal or variation including reversal by 
Supreme Court, by same Court in same 
proceedings or by different Court in differ- 
ent proceedings, 


T In these circumstances these 
əuthorities have got no bearing on the 
facts of the present case which is a case 
of its own nature and in which there is 
no variation or reversal of the decree. 
The decree is quite alive and could be 
executed by the Panchayat instead of 
Mast Ram and others who had originally 
obtained the decree. The decree not only 
being alive but was quite valid and if the 
„respondents who had ceased to have any 
interest in the decree had realised any 
amount despite the fact that they had 
ceased to be the decree~holders then it 
cannot be said that there was any reversal 
or variation of the decree whereby they 
had got this advantage and which ad- 
vantage can be restored back to the pre- 
sent appellant under the provisions of 
Section 144, Civil Procedure Code, Mast 
Ram and others were so to say strangers 
who had no interest in the decree and if 
they had obtained this advantage the only 
remedy open, in my opinion, is to realise 
the costs if the appellant has got any 
right by way of a separate suit, In fact 
the appellant had also no right to claim 
the costs because that is a matter bet- 
ween the Panchayat on the one hand and 
Mast Ram and others on the other. In 
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so far as the decree is concerned that is 
alive and that is against the present ap- 
pellant who cannot object to the delivery 


of the possession to the Panchayat or toj, 


pay the costs if they had not paid to Mast ¢ 


Ram and others to the Panchayat, 


8. Learned counsel for the respon- 
dents also cited a few authorities to sub- 
stantiate his viewpoint that by virtue of 
enforcement of the Act of 1961 by which 
the land had vested in the Panchayat did 
not render the decree invalid or void. The 
decree was quite alive and that there was 
no variation or reversa] of the decree 
which could only be by court of the first 
instance or by the appellate court or in 
any other proceeding. The first authority 
is Kishen Sahai v, Bakhtawar Singh, 
( (1898) ILR 20 All 237). In this case the 
plaintiffs were occupancy tenants of the 
defendants in respect of some land, The 
plaintiffs used to pay their rent in kind. 
The defendant sued them for enhance- 
ment of rent and got a decree on the 13th 
of Sept. 1889. This decree was set aside 
by the Board of Revenue on 
appeal on the 14th of October 1890, Bet- 
ween the 13th of September 1889 and the 
14th of October, 1890, the defendant sued 
the pluintiffs for rent at the enhanced rate 
allowed by the decree of the 18th of Sep- 
tember, 1889, and got a decree for 1,920~2-0 
on the 18th June, 1890. Notwithstanding 
the order of the Board of Revenue of the 
14th of October, 1890, the defendant exe- 
cuted his decree for rent and realized 
Rs. 1,010/-, The plaintiffs sued for can- 
celment of the decree of the 18th of June, 
1890, and the case went up to the Board 
of Revenue on appeal. The Board held 
that the decree of the 18th June, 1890, 
could not be cancelled by them and direct~ 
ed the plaintiffs to seek their remedy in 
the Civil Court, The plaintiffs accordingly 
brought a suit for a declaration that the 
decree of the 18th of June, was incapable 
of execution; but their suit was dismissed 
by the Subordinate Judge on the 28th of 
Sept, 1893. The plaintiffs thereupon 
brought another suit.in which they claim- 
ed to recover the amount realized in exe~ 
cution of the decree of the 18th of June, 
1890, on the allegation that the said dec- 
ree had been superseded by the order of 
the Board of Revenue of 14-10-1890. 
The defendant pleaded, inter alia, that the 
decree in question was still subsisting and 
that therefore, the defendant (plaintiff ?) 
could not recover any thing realiz- 
ed under it. The court of first instance 
dismissed the suit holding that the dec- 
ree in favour of the defendant at the en~- 
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hanced rate had not been set aside, On 
an appeal by the plaintiffs the lower ap- 
pellate court found that the main decree 
of the 13th of September, 1889, being re- 
versed by the Board of Revenue and that 
being the basis of the decree of the 18th 
of June, 1890, this latter decree must be 
taken as superseded and the court ac- 
cordingly set aside the decree of the first 
instance and made an order of remand, 
From this order the defendant appealed 
to the High Court, It was held by the 
High Court: 

“It is quite plain to our minds that if 

there had been no order made at all for 
a commutation of the rent in kind into a 
fixed money rent, but a Court of Revenue 
had erroneously made a decree for a 
money rent and that decree was executed 
and was not reversed in appeal or super- 
seded by a Court competent to reverse it, 
a tenant whose goods had been sold in 
execution of such decree for rent or who 
had satisfied decree by payment could not 
recover so long as the decree for rent was 
not reversed or superseded by a Court 
competent in that respect, The defen- 
dants had a remedy against this decree 
for rent, and that was by appealing. Of 
that remedy they did not avail themsel- 
ves, In our opinion, as the decree of the 
Court of Revenue stands unreversed and 
not superseded by a competent Court, this 
suit must fail,” 
From this judgment it would, therefore, 
appear that the decree must be varied and 
reversed by a competent court of jurisdic- 
tion and that the suit must be between 
the same parties, 


9. The second authority is T, S. 
Swaminathan Odayar v. Official Receiver 
of West Tanjore, (AIR 1957.SC 577), The 
facts are that in a suit for partition of 
properties belonging to joint Hindu fami- 
ly, defendant 3 was adjudicated insolvent 
under the preliminary decree and there- 
upon his assets including his share in 
partition vested in the Official Receiver. 
The final decree for partition passed by 
the High Court in 1938 directed the Offi- 
cial Receiver who represented defendant 
3 to pay to defendant 6 (appellant before 
the Supreme Court) a certain sum with 
interest with a view to equalise their 
shares on partition and he was further 
directed to sell portions of the insolvent’s 
estate in order to pay off the amount so 
decreed. In the meanwhile the Official 
Receiver had sold certain properties of 
the insolvent and realised certain amounts, 
T, a creditor of the insolvent who had 
obtained a decree against the latter ap- 
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plied to the executing Court for an order 


on the Official Receiver to bring into 
Court for payment to him a certain 
amount out of the sale proceeds, The 


appellant also applied for execution of 
the partition decree claiming that he was 
entitled to the entire sale proceeds ag the 
partition decree had created a charge in his 
favour. These applications were heard to- 
gether to which the Official Receiver was 
made a party. The executing Court held 
that a partition decree of 1938 had created 
a charge in favour of the appellant and 
that he was entitled to the sale proceeds 
in preference to T. The Official Receiver 
accordingly deposited Rs, 5,200/- in Court 
to the credit of the appellant. Thereafter 
the Official Receiver paid various sums to 
the appellant in respect of the amount 
due to him under the decree, On Ts ap- 
peal to the High Court against 
the decision of the executing Court 
the High Court held on 5-11-1943 
that there was no charge in favour of the 
appellant under the decree, In view of 
this decision the Official Recevier applied 
under Sections 144 and 151, Civil Proce- 
dure Code to the executing Court for an 
order that the sum deposited by him in 
Court to the credit of the appellant and 
the sums paid to the appellant might be 
paid back to him. It was, therefore held: 


“That the partition decree of 1938 
created by necessary implication a lien or 
charge on the properties falling to the 
share of defendant 3 in respect of the sum 
decreed by reason of provision for owelty 
having been made in favour of the appel- 
lant by way of equalisation of partition. 
The respondent Official Receiver in whom 
the property of defendant 3 had vested 
having paid the monies to the appellant 
in pursuance of the directions in the dec- 
ree was not entitled to claim back those 
monies apart from the question whether 
Section 144 read with Section 151 was at 
all applicable to the case.” 


10. The third authority is Lal 
Bhagwant Singh v. Sri Kishen Das, (AIR 
1953 SC 136) and the principle laid down 
therein is: 


“The doctrine of restitution is that on 
the reversal of a judgment the law raises 
an obligation on the party to the record, 
who received the benefit of the erroneous 
judgment to make restitution to the other 
party for what he had lost and it is the 
duty of the Court to enforce that obliga- 
tion unless it is shown that restitution 
would be clearly contrary to the interests 
of justice,” 
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This authority therefore clearly shows 
that the doctrine of restitution can only 
be availed of in case there is reversal or 
variation of the judgment under which a 
party has received the benefit of the er- 
roneous judgment and decree which have 
subsequently been set aside or varied, If 
that is so the parties can be relegated to 
the status quo ante. In the instant case 
as would be apparent the decree was 
passed in the year 1953 when there was 
no law vesting the land in the Pancha- 
yat, This law was enacted only in the 
year 1961 although it was given retros~ 
pective effect from 1954, By operation of 
law it cannot be said that the decree had 
become invalid or void or it ceased to 
exist, The effect of this legislation was 
only that the decree-holders, ie, Mast 
Ram and others could not execute the de- 
cree because they had ceased to have any 
interest in the land. But by that it could 
not be said that the present appellant was 
entitled to the refund of the costs or the 
return of the possession of the land be~ 
cause it was a matter between Mast Ram 
and others on the one hand and the. Pan- 
chayat on the other. If the Panchayat 
wanted to execute the decree if 
had got the right to do so and the pre- 
sent appellant could not resist that exe- 
cution as the decree was quite alive and 
it had not made even a slightest change 
in the decree so as to benefit the appel- 
lant. 

11. Therefore, the position that 
emerges is that this decree which was 
executed by Mast Ram and others was 
mot reversed or varied at any stage of the 
proceedings. The only thing was that the 
decree became inexecutable. by operation 
of law which does not mean that the 
decree had become non est, The decree 
was valid, However, it was inexecutable 
at the instance of Mast Ram and others. 
Therefore, if Mast Ram and others had 
derived any benefit under a valid decree 
which wag inexecutable at their instance 
the appellant could not claim back the 
costs by restitution application as he had 
become so to say a stranger and the dec- 
ree was alive which could be executed, 
both for possession as also for costs by 
the Panchayat., Therefore, it cannot be 
said that the decree had been varied or 
reversed so as to claim restitution of the 
costs by the appellant from a person who 
had ceased to have any interest under the 
decree. In these circumstances the ap- 
peal, in my opinion, deserves to be dis- 
missed and the same is accordingly dis- 
missed, 


Ambala Goods Carriers v, R, T. Authority 


A. L R 


12. In view of the chequered his« 
tory and the long period over which these 
proceedings have extended it would ba 
proper to leave the parties to bear their 
own costs, 

D. B, LAL, J.:— I agree, 

Appeal dismissed, 
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T. U. MEHTA AND C, R, THAKUR, JJ, 


M/s, Ambala Goods Carriers Pvt. Ltd., 
Ambala, ete., Petitioners v, Regional 
Teer Authority, H, P, ete, Respon- 

ents, 


Civil Writ Petn. Nos, 248, 160, 181, 
67 and 70 of 1975, D/- 2-9-1976. 


(A) Motor Vehicles Act (1939), Secs. 
56 (2), 63 — Inter-State Transport — Pub- 
lic Carriers’ permit — Condition imposed 
that carrier should not pick up or set 
down goods between two States is ultra 
vires 


Neither the Regional Transport 
Authority of a State granting a permit to 
a public carrier nor the counter-signing 
Authority in the other State can impose 
a condition that the carrier shall not pick 
up or set down goods between two sta< 
tions in the State, Such a condition is 
outside the purview of Section 56 of the 
Act and is ultra vires. The imposition of | 
such a condition must be considered as 
non-existent in the eye of law, An agree~ 
ment between two States to impose such 
a condition must be declared to have no 
legal effect, (Parag 8, 9, 10, 12, 13) 

(B) Evidence Act (1872), Section 115 
— Estoppel — No estoppel against Sta- 
tute. 

There cannot be any estoppel against 
Statute. Where two States enter into an 
agreement to impose a condition in per~ 
mits granted to public carriers which con~ 
dition is ultra vires, the fact that the car- 
riers obtained the permits will not estop 
them from challenging the validity of the 
imposition, (Para 13) 

(C) Evidence Act (1872), Section 115 
Acquiescence—Principle that a party can- 
not approbate and reprobate —- Applicabi- 
lity to acts which are ultra vires. 


There cannot be acquiescence to a 
position which is patently against the pro- 
visions of law, The principle of approba- 
tion and reprobation will not apply to 
such cases, (Para 14) 

(D) Constitution of India Article 226 
— Party having a right of appeal — If 
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High Court can exercise writ jurisdiction 
and interfere, 

It is true that the petitioners have a 
right of appeal which could have been 
availed of by them. But, it is an esta~ 
blished position in law that if an act, 
which is complained against, falls outside 
the statutory provisions relating thereto, 
then High Court can exercise its extra- 
ordinary powers under Article 226 with~ 
out insisting on the alternative remedy 
being taken by the aggrieved party. 

(Para 15) 


Laxmi Grover and H, S. Sawhney (in 
C. W. P, No, 248 of 1975) and P. N. Nag 
(in C. W. P. Nos, 160, 181, 67 and 70 of 
1975), for Petitioners; Advocate-General, 
for Respondent in all W. Ps. 

T. U. MEHTA, J:— All these mat~- 
ters raise a common question of law and 
seek to challenge a condition in the pub- 
lic carriers permit issued to the peti~ 
tioners and counter-signed by the Regio- 
nal Transport Authority of the State of 
Himachal Pradesh that they shall not 
pick-up or set down between two stations 
of Himacal Pradesh any goods on the 
route as ultra vires the provisions of 
Motor Vehicles Act. 

2. For the sake of brevity, we 
shal] refer only to the facts relating to 
C. W, P, No, 248 of 1975 because the facts 
and points of law involved in all these 
writ petitions are practically the same. 
In C. W. P. No, 248 of 1975, the petitioner 
is M/s. Ambala Goods Carriers Private 
Limited, This company holds a permit as 
public carrier issued by the Regional 
Transport Authority Ambala in respect of 
vehicles which are mentioned in paragraph 
1 of the petition. The petitioner has 
been plying its vehicles in the State of 
Haryana and the area covered by the 
State of Himachal Pradesh ever since the 
year of 1949, After the formation of the 
separate States of Haryana and Himachal 
Pradesh, the petitioner was required to ob~ 
tain the counter-signatures of the rele- 
vant authorities of the State of Himachal 
Pradesh for plying its vehicles in the area 
of this State, According to it, it used to 
obtain the counter-signature as contem~ 
plated by Sections 56 and 63 of the Motor 
Vehicles Act, However, in the year 1973 
the States of Himachal Pradesh and Har- 
yana entered into an agreement by virtue 
of which it was, inter alia, agreed between 
them as under: 

“No goods shall be picked-up or set 
down between any two points lying whol- 
ly within the jurisdiction of reciprocating 
State.” 
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Pursuant to this clause of the agreement 
the permits held by the petitioner were 
extended and counter-signed on condition 
that Do goods shall be picked-up or set 
down between two stations in the State 
of Himachal Pradesh, So far as the peti- 
tioners of C. W. P. No. 248 of 1975 are 
eoncerned they are permitted to drop 
their goods or get down only at one sta- 
tion, namely at Pawerog within the 
limits of this State, 


3. The petitioners now contend 
that this particular condition permitting 
them to pick-up or set down their goods 
between two stationg of Himachal Pra- 
desh State is violative of the provisions 
of the Motor Vehicles Act and, therefore, 
even though both the States of Himachal 
Pradesh and Haryana have imposed this 
condition pursuant to the agreement arriv- 
ed at between them on 1-1-1973, the said 
condition is violative of the statutory 
provisions of law and, therefore, ultra 
vires and not binding on them, . 


4, As against this, it was contend- 
ed by the learned Advocate-General on 
behalf of the respondent that the impugn- 
ed condition has been imposed as a result 
of mutual agreement between the two 
States and it was permissible under law 
for both the States to impose such a con- 
dition under clauses (i) and (iii) of Section 
56 (2) of the Act. The learned Advocate- 
General further contended that the peti- 
tioners have suffered such a condition 
ever since the year 1973 when it was im- 
posed and, therefore, having acquiesced in 
this condition, they are not entitled now 
to challenge the same by these writ peti- 
tions, 

5. Before considering the controver- 
sia] question it would be necessary to 
make a short reference to the relevant 
provisions of law which are contained in 
Chapter IV of the Motor Vehicles Act 
which relate to control of transport 
vehicles. The Chapter contemplates dif- 
ferent provisions with regard fo different 
types of vehicles, But so far as those 
petitions are concerned we should focus 
our attention only to those provisions 
which are relevant to the vehicles known 
as publie carriers, Section 54 contem- 
plates application for public carrier’s per- 


mit, while Section 55 contemplates the 


procedure in considering the application 
for public earrier’s permit, It is Section 
56 about the grant of public carrier’s per- 
mit, which is relevant for our purpose. 
Sub-section (1) of Section 56 says that a 
Regional Transport Authority, may, on an 
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application made to it, grant a public car- 
rier’s permit in accordance with the ap- 
plication or with such modifications as it 
deems fit, or refuse to grant such a per- 
mit, Sub-section (2) of this section con- 
templates the conditions which can be 
imposed by the Regional Transport Au- 
thority at the time of granting the re- 
quired permit. In terms the sub-section 
(2) provides as under: 


(2) The Regional Transport Autho- 
rity, if it decides: to grant a public car- 
rier’s permit, may grant the permit for 
one or more goods vehicles of a specified 
description and may, subject to any rules 
that may be made under this Act, attach 
to the permit any one or more of the fol- 
lowing conditions, namely:— 

(i) that the vehicle. or vehicles shall 
be used only in a specified area, or on 
specified route or routes; 

(ii) that the laden weight of any 

` vehicle used shall not exceed a specified 
maximum; 

Gii) that goods of a specified nature 
shall not be carried; 

(iv) that goods shall be carried at 
specified rates; 

(v) that specified arrangement shall 
be made for the housing, maintenance and 
repair of vehicles and the storage and 
-safe custody of the goods carried; 

(vi) that the holder of the permit 
shall furnish to the Regional Transport 
Authority such periodical returns, statis- 
tics and other information as the State 
Government may, from time to time pres- 
cribe; 

(vii) that the Regional Transport Au- 
thority may after giving notice of not 
jess than one month; 

(a) vary the conditions of the per- 
mit; 

(b) attach to the permit further con- 
ditions; ' 

(viii) that the conditions of the per- 
mit shall not be departed from save with 
the approval of the Regional Transport 
Authority; 

(ix) any other condition which may 
be prescribed.” 

: So, according to this sub-sec- 
tion (2) the Regional Transport Authority 
can impoše only those conditions which 
are referred to in clauses (i) to (ix). 

7. We shall now proceed to state 
those provisions which are with regard to 
the validation of permits for use outside 
the region in which they are granted. 
Section 63 makes provision for validation 
of permits for use outside the particular 
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region, Sub-section (1) thereof says that 
except as may be otherwise prescribed, a 
permit granted by the Regional Transport 
Authority for any one region shall not be 
valid in any other region, unless the per- 
mit has been counter-signed by the Re- 
giona] Transport Authority of that other 
region, and a permit granted in any one 
State shall not be valid in any other State 
unless counter-signed by the State Trans- 
port Authority of that other State or by 
the Regional Transport Authority con- 
cerned, Sub-section (1-A) of this section 
provides that notwithstanding anything 
contained in sub-section (1), a permit 
granted or counter-signed by a State 
Transport Authority shall be valid in the 
whole State or in such regions within the 
State as may be prescribed in the permit. 
Then follow sub-sections (2), (3), (3A) 
and (3B) which are relevant for our pur- 
pose, They in term provide ag under: 


“(2) A Regional Transport Authority. 
when counter-signing the permit may at- 
tach to the permit any condition which it 
might have imposed if it had granted the 
permit, and may likewise vary any condi- 
tion attached to the permit by the Autho- 
rity by which the permit was granted, 

(3) The provisions of this Chapter re- 
lating to the grant, revocation and sus- 
pension of permits shall apply to the 
grant, revocation and suspension of 
counter-signatures of permits: 

Provided that it shall not be neces- 
sary to follow the procedure laid down in 
Section 57 for the grant of counter-signa- 
tures of permits, where the permits grant- 
ed in any one State are required to be 
counter-signed by the State Transport 
Authority of another State or by the 
Regional Transport Authority concerned 
as a result of any agreement arrived af 
between the States after complying with 
the requirements of sub-section (3A), or 
for the grant of coun:er-signatures of 
permits in pursuance of any direction issu- 
ed by the Commission under clause (c) 
of sub-section (2) of Section 63-A. 

(8A) Every proposal to enter into an 
agreement between the States referred to 
in the proviso to sub-section (3) and every 
proposal in such agreement to fix the 
number of permits which is proposed to 
be granted or counter-signed in respect 
of each route or area, shall be published 
by each of the State Governments con- 
cerned in the Official Gazette together 
with a notice of the date before which 
representations in connection therewith 
may be submitted, and the date, not being 
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less than thirty days from the. date of 
such publication on which, and the 
authority by which, and the time and 
place at which the proposal and any re- 
presentations received in connection 
therewith will be considered: 


Provided that no person, association 
or authority, other than those mentioned 
hereunder shall have a right to make 
such representation, namely:— 


(i) any person already providing 
passenger or goods transport facility by 
any means in the proposed area or along 
or near the proposed route; 

(ii) any association representing per- 
sons interested in the provision of Road 
transport facilities recognised in this be- 
half by the State Government; 

(iii) any local authority or police 
authority within whose jurisdiction any 
part of the proposed area or route lies. 

(3B) Every agreement arrived at be~ 
tween the States shall, in so far as it re- 
lates to the grant of counter-signature of 
permits, be published in the Official 
Gazette by each of the States concerned 
and the State Transport Authority of the 
State and the Regional Transport Autho- 
rity concerned shall give effect to it.” 


8. A bare perusal of the provisions 
of sub-section (2) of Section 63 shows that 
when a Regional Transport Authority 
counter-signs the permits it can attach to 
that permit any condition which it might 
have: imposed if it had itself granted the 
permit, This sub-section, therefore, 
makes it abundantly clear that at the 
time of counter-signing a particular per- 
mit the Regional Transport Authority 
cannot impose. any condition which it 
could not have imposed under the provi- 
sions of the law as contained in Section 
56: Sub-section (3) of Section 63 also 
makes this position clear, inasmuch as it 
specifically provides that the provisions of 
Chapter [V relating to grant of permits 
shall apply even to the permits which are 
counter-signed by the concerned Autho- 
rity. The only difference which this sub- 
section makes is that when the permits 
are to be counter-signed it shall not be 
necessary to follow the procedure laid 
down in Section 57 for the grant of 
counter-signatures. It is thus clear that 
even at the time of putting counter-signa- 
tures contemplated by Section 63 the 
counter-signing authority cannot impose 
any condition which falls outside the 
purview of Section 56 of the Act. 


9. The learned Advocate-General, 
however, contended that clauses (i) and 
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(iii) of sub-section (2) of Section 56 con- 
template the condition of the type which 
is complained against by the petitioners. 
In view of this contention it is necessary 
to see what these conditions mentioned in 
clauses (i) and (iii) of Section 56 (2) are. 
Clause (i) contemplates a condition to the 
effect that the vehicle or vehicles should 
be used only in a specified area, or on 
specified route or routes, This condition 
says nothing about the prohibition against 
loading or unloading of the goods on a 
particular route or any area, The ques- 
tion whether the permit holder should be 
allowed to pick-up or set down goods on 
a particular route or area is quite distinct 
from the condition ag regards the use of 
the vehicle in a specified area or specified 
route, We are, therefore, of the opinion 
that the impugned condition is not at all 
covered by clause (i) of Section 56 (2). 


10. In so far as clause (iii) is con- 
cerned it stipulates a condition as regards 
the nature of goods which are required to 
be carried. Here, there ig no question as 
regards any specified nature of goods be- 
cause the impugned condition prohibits 
the picking-up or setting-down of any 
type of goods irrespective of its nature. 
It is, therefore, evident that even clause 
Gi) does not cover the impugned condi- 
ion. 

11, It is admitted position that 
clause (ix) has no application to the facts 
of the present case because that clause 
contemplates ‘any other condition as may 
be prescribed’ and the expression “pres- 
cribed”, as defined in Clause (21) of Sec- 
tion 2 of the Act means prescribed by 
rules made under this Act. It is an ad- 
mitted position that there is no other pro- 
vision in the Act which would empower 
the authority concerned to impose the 
condition like the impugned one, 

12. Thus it is clear that at the 
time of counter-signing the permits of 
the petitioner the authority concerned of 
the State of Himachal Pradesh has im- 
posed a condition which it could not have 
imposed under the statutory provisions of 
the Act. Therefore, the imposition oi 
this condition being against the statutory 
provision of the Act is non-existent in 
the eye of law. 

13. The learned Advocate-General 
vehemently contended that the impugned 
condition is imposed as a result of bila- 
tera] agreement arrived at between the 
two States, namely the State of Himachal 
Pradesh and State of Haryana and since 
the petitioners have been obtaining 
counter-signatures and the permits pur- 
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suant to the said agreement they are 
estopped from challenging the impugned 
condition. We do not find ourselves in 
agreement with this contention because 
there cannot be an estoppel against a 
statute. Even if the States of Himachal 
Pradesh and Haryana have entered into 
an agreement, in so far the said agree- 
ment goes against the statute the same 
must be declared as having no legal 
effect. 

14. The learned Advocate-General 
then pointed out that the impugned condi- 
tion has been imposed in the year 1973 
and since then the petitioners have been 
plying their carriers subject to this con- 
dition and hence they must be held to 
have acquiesced in that condition, Here 
also the answer to this argument is the 
same as above because there cannot be 
acquiescence to a position which is pa- 
tently against the provisions of law. 
Relying upon the decision given by the 
Rajasthan High Court in Samarathmal v. 
Jugaldas, (AIR 1974 Raj 104), learned 
Advocate-General contended that the 
petitioners cannot be allowed to appro- 
bate and reprobate. According to him, the 
petitioners having taken advantage under 
the permits and counter-signatures put 
by the Regional Transport Authority of 
Himachal Pradesh cannot now be allowed 
to contend that the impugned condition of 
the said counter-signatures is not bind- 
ing on them, We find ourselves unable to 
agree to this contention because there is 
no question of approbation and reproba~ 
tion, If a particular action which is im- 
pugned falls beyond the purview of sta- 
tutory provisions, the action which falls 
outside the statutory provision is non est, 
and is not existent in eye of law and if 
one cannot acquiesce in an action which 
falls outside the purview of law and can 
also be not estopped on the ground, it is 
difficult to see how in such a situation the 
principle of approbation and reprobation 
could apply. 

15. Lastly the learned Advocate- 
General contended that the petitioners 
had an alternative remedy under Section 
64 (1) (d) which contemplates appeal by 
an aggrieved person against refusal by 
the concerned authority to grant the per- 
mit or against any condition attached to 
the said permit at the time of counter- 
signatures, Jt is true that the petitioners 
have a right of appeal which could have 
been availed of by them. But, it is an 
established position in law that if an act, 
which is complained against, falls totally 
outside the statutory provisions relating 
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thereto, then this Court can exercise its 
extraordinary powers under Article 226 
without insisting on the alternative reme- 
dy being taken by the aggrieved party. 

16. In these circumstances, we are 
of the opinion that the petitioners have 
proved their stand in showing that the 
impugned condition could not have been 
legally incorporated in their permits at 
the time of counter-signatures under Sec- 
tion 63 of the Act, 


17. The petitioners have raised 
other grounds attacking the impugned 
condition such as non-publication of the 
amended agreemenť entered into in the 
year 1973, We need not go into the me- 
rits of these grounds as only one ground 
which is discussed above was argued and 
pressed on behalf of the petitioners at 
the time of hearing. 


18. The result, therefore, is that 
all these writ petitions should be allowed. 
We find that the impugned condition is 
severable from the rest of the conditions 
of the permits and, therefore, we declare 
that the impugned condition is illegal and 
void. This condition is, therefore, struck 
down. The rule is accordingly made ab- 
solute with costs, assessed at Rs. 200/~ in 
one set, 

Petitions allewed. 


AIR 1977 HIMACHAL PRADESH 50 


R. S. PATHAK, C. J. AND 
T. U. MEHTA, J. 


Hari Nand Thakur, Petitioner v. The 
Executive Officer, Simla Municipal Cor- 
poration and another, Respondents. 


C. W. P. No. 396 of 1976, D/- 11-8-1976. 


Himachal Pradesh Municipal Act (1968), 
S. 216-A — Application for permission 
for felling of tree — Rs. 5 is application 
fee for each individual tree and not per 
application irrespective of number of 
trees covered by application. 

The Municipal Corporation has to con- 
sider whether one or some or all of the 
trees should be allowed to be felled. It 
must apply its mind to the particular 
location of each individual tree and the 
consequences following from its being 
felled, and either grant or refuse per- 
mission in respect of each individual tree. 
It is not contemplated that an applica- 
tion for permission to fell a number of 
trees should be disposed of by a cumula- 
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tive consideration of all the trees. Fur- 
ther, S, 216-A (2) implies a statutory ob- 
ligation on the Municipal Corporation to 
plant a fresh tree for each tree allowed 
to be felled, and to enable it to do that a 
fee of Rs. 5 has been imposed. Further- 
more, under S. 216-A (3), the cutting or 
destroying of each single tree in breach 
of the provisions of S. 216-A shall be 
regarded as a distinct and separate of- 
fence. Upon the aforesaid considerations, 
the fee of Rs. 5 must be regarded as an 
‘application-fee in respect of each indi- 
vidual tree. (Para 3) 

Indar Singh, Advocate, for Petitioner; 
A. R. Sharma, Advocate, for Respon- 
dents. 

R. S. PATHAK, C. J.:—- Section 216-A 
of the Himachal Pradesh Municipal Act, 
1968, as amended by the Himachal Pra- 
desh Act No. 19 of 1968, provides that 
no person shall fell any tree within the 
jurisdiction of the Municipal Corpora- 
tion, Simla except under a permit obtain- 
ed from the prescribed authority in the 
prescribed manner. Sub-section (2) reads: 


“(2) No application for grant of per- 
mit for felling of tree shall be entertain- 
ed unless it is accompanied by a fee of 
Rs. 5 which amount shall be utilized for 
fresh plantation.” 

2. The petitioner applied to the Exe- 
cutive Officer of the Municipal Corpora- 
tion, Simla for a permit to enable him 
to fell ten trees so that he could con- 
struct a godown. The application was 
accompanied by a fee of Rs. 5, The Exe- 
cutive Officer informed the petitioner 
that a total fee of Rs. 50 was payable 
with the application and therefore he 
should pay the balance of Rs. 45. Ag- 
grieved by this demand, the petitioner 
now applies under Art. 226 of the Con- 
stitution for relief, 

3. The contention of the petitioner is 
that on a proper construction of S. 216-A 
(2) of the Himachal Pradesh Municipal 
Act the Executive Officer is entitled to 
demand a fee of Rs. 5 only with the ap- 
plication and not any greater sum. It is 
contended that the statute requires a 
fee of Rs. 5 per application irrespective 
of the number of trees covered by the 
application, and not a fee of Rs. 5 for 
each tree sought to be felled. We have 
considered the contention, and in our 
opinion it has no force. A perusal of 
S. 216-A clearly indicates that what is 
contemplated is permission in relation to 
each individual tree. The Municipal Cor- 
poration has to consider whether one or 
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some or all of the trees should be allow- 
ed to be felled. It must apply its mind 
to the particular location of each indi- 
vidual tree and the consequences follow- 
ing from its being felled, and either 
grant or refuse permission in respect of 
each individual tree, It is not contem- 
plated that an application for permission 
to fell a number of trees should be dis- 
posed of by a cumulative consideration 
of all the trees. It is also significant that 
S. 216-A (2) implies a statutory obliga- 
tion on the Municipal Corporation to 
plant a fresh tree for each tree allowed 
to be felled, and to enable it to do that 
a fee of Rs. 5 has been imposed. It can- 
not be supposed that if an application for 
a permit to fell 500 trees is made a fee 
of Rs. 5 will suffice for the purpose of 
freshly planting 500 trees to replace 
those felled. Further indication is pro- 
vided in S. 216-A (3), which declares 
that the cutting or destroying of each 
single tree in breach of the provisions of 
S. 216-A shall be regarded as a distinct 
and separate offence. Upon the aforesaid 
considerations, we are of opinion that the 
fee of Rs. 5 must be regarded as an ap- 
plication-fee in respect of each indivi- 
dual tree. It may be observed that by 
way of convenience one application may 
be entertained for the felling of more 
than one tree, but in law that application 
will be considered as consisting of as 
many applicaticns as the number of trees 
sought to be felled. Our attention has 
been drawn to R. 5 of the Himachal Pra- 
desh Municipal (Prevention of Soil Ero- 
sion and Hill Side Safety) Rules, 1975, 
which requires that an application for 
permission “for felling of tree” shall be 
accompanied by a fee of Rs. 5. The rule 
must be construed in line with the inten- 
tion of S. 216-A (2), and so construed it 
must mean that an application for per- 
mission for felling each tree shall be 
accompanied by a fee of Rs. 5. 


4. We hold that the writ petition has 
no, force. It is rejected. 
Petition dismissed. 
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Civil P. C. (1908), O. 6, R. 17 — Am- 
endment of pleadings — Suit for cancel- 
lation of will — Defendant claiming land 
under will dying pending plaintiff’s ap- 
peal — His legal representative for first 
time after confirmation of stay order in 
his favour seeking amendment of writ- 
ten statement pleading ownership of 
the land under relevant Land Reforms 
Act having been tenant —- Those pleas 
could not have been taken by deceased 
defendant and are also inconsistent with 
deceased defendant’s stand — Amend- 
ment application hence mala fide with 
ulterior motive to prolong litigation — 
Application cannot be permitted. Case 
law discussed. (Paras 6, 12 and 15) 
Cases Referred: Chronological Paras 


AIR 1964 Raj 232: 1964 Raj LW 362 14 
AIR 1955 Andhra 138:1955 Andh WR 
74 4 
AIR 1953 Cal 15:89 Cal LJ 140 8 
AIR 1952 Madh Bha 207: ILR (1953) MB 
226 § 
AIR 1949 Ajmer 19 13 
AIR 1949 Mad 433: 1949-1 Mad LJ 64 5 
AIR 1944 Lah 473:46 Pun LR 292 9 
AIR 1944 Mad 121:1944-1 Mad LJ 28 
(FB) 12 
AIR 1943 Cal 613: 47 Cal WN 899 11 
AIR 1940 All 99:1940 All LJ 32 (FB) 10 
AIR 1935 Mad 52: 1934 Mad WN 1102 14 
AIR 1930 All 348: 1930 All LJ 836 7 
AIR 1921 Cal 125: 25 Cal WN 552 14 
Kapil Dev Sood, for Appellant; Sun- 
derlal Ahluwalia and H. K. Bhardwaj, 
for Respondent. 


ORDER:—. This application under O. 6, 
R. 17 read with S. 151 of the Civil Pro- 
cedure Code (shortly called the Code) 
has been filed by the appellant for am- 
endment of the written statement. 

2. One Bhuria had two sons, Mansha 
Ram and Mohru. The latter had one son 
Ganeshu and a daughter Smt. Niki, the 
plaintiff-respondent. The former had one 
son Mathu., On the death of Ganeshu, 
his widow succeeded him, who is said to 
have made a will of her property on 
26-9-1965 in favour of Mathu. She died 
in July, 1966, and the will is stated to 
have been registered on 21-8-1966. Muta- 
tion on the basis of the will in favour of 
Mathu was attested on 27-6-67. Smt. 
Niki filed a suit for cancellation of the 
will on the ground that the will was 
forged and that she was the only legal 
heir to succeed to the property of Smt. 
Sewati who was her brother’s widow. 


The suit was dismissed on 22-8-1973. 
She filed an appeal ‘before the District 
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Judge. During the pendency of the ap- 
peal, Mathu died without issues and a 
wife. The present appellant-petitioner 
was brought on the record as the legal 
representative because he was an inter- 
meddler. The District Judge accepted the 
appeal of Smt. Niki on 26-2-1976. Muni 
Lal, therefore, filed the present appeal on 
1-4-1976, and, on April 2, 1976 he obtain- 
ed an order that he shall not be dispos- 
sessed from the land. On 5-8-1976 the 
Stay order was confirmed and it was 
ordered that the case shall be listed for 
early hearing. Thereafter the appellant 
filed this C. M. P. No. 1676/1976 on 22-9- 
1976 for amendment of the written state- 
ment, whereby he wanted to insert two 
pleas in the written statement which are 
as under: 


(1) That the appellant being the tenant 
of the land in dispute under the previous 
owners from whom the plaintiff is deriv- 
ing her title and also under Mathu and 


Sewati, the suit for possession is not 
triable by the Hon’ble Court and the 
appellant cannot be dispossessed from 


the land in dispute except in accordance 
with the provisions of the Himachal Pra- 
desh Tenancy and Land Reforms Act. 


(2) That the respondent having not 
reserved the area in dispute in accordance 
with law before the appointed day, he 
has become the owner of the land auto- 
matically in accordance with the provi- 
sions of the Himachal Pradesh Tenancy 
and Land Reforms Act, as amended, 
Hence also the suit merits dismissal. 


2-A. It had been averred that these 
pleas had arisen to the appellant after 
the filing of the written statement and 
could not be legally taken earlier. The 
allowing of the said pleas is essential for 
determining the real controversy be- 
tween the parties. It would shorten the 
litigation and will not change the nature 
of the case or the defence and that the 
plaintiff would not be prejudiced in any 
manner either. 

3. This application is opposed by the 
respondent on the ground that the appli- 
cant-legal representative cannot make out 
a new and a personal case and he has to 
contest the case only on the basis of the 
written statement filed by Mathu. The 
application is based on mala fides. Dur- 
ing the pendency of the appeal in the 
lower appellate court, Muni Lal contest- 
ed the appeal on the same pleadings filed 
by Mathu without any objection and 
after the acceptance of the appeal by 
the learned lower appellate court, Muni 
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Lal while filing the present Regular Se- 
cond Appeal did not contend for filing 
the amended written statement. The ap- 
plication has been filed with an ulterior 
motive to delay the disposal of the appeal. 


3-A. I have heard the counsel for the 
parties. The counsel for the petitioner 
submits that amendment to the written 
statement can be permitted at any stage 
and that delay is no ground for disallow- 
ing an application for amendment. There 
can be no denying the fact that an am- 
endment can be permitted even at the 
appellate stage provided the amendment 
does not raise any inconsistent plea or a 
different cause of action. The learned 
counsel has cited a large number of case 
law on the point. 


4, The first authority is Pathikonda 
Gopala Rao v. Nagiri Pedda Kitamma 
(AIR 1955 Andhra 138). It lays down: 

“Courts of law should bear in mind the 

sacred duty of doing justice between the 
parties in accordance with the provisions 
of the Code of Civil Procedure. They do 
not exist for the purpose of punishing 
the parties. Rules of procedure are not 
framed to defeat justice. When the other 
party can be compensated by way of 
costs or other proper terms, the amend- 
ment ought not to be refused on the sole 
ground of delay or negligence.” 
It was a money suit brought by the plain- 
tiff. An application for amendment was 
filed to. permit him to sue as the manager 
of the joint family consisting of himself 
and his brother and also to implead his 
brother as the second plaintiff. This ap- 
plication was opposed by the defendant 
on the ground that by permitting the 
plaintiff to sue as the joint family mana- 
ger, he will lose valuable plea of limita- 
tion. The District Munsif upheld the 
-objection of the defendant and dismissed 
the amendment application and a revi- 
sion petition was filed which was allow- 
ed, The ground taken by the defendant to 
oppose the application was that it was 
belated and that the valuable plea of 
limitation would be lost and it was in 
these circumstances that this principle 
was laid down. 


5. The second authority is M. K. Kri- 
shna Rao v. Sri Gangadeswarar Temple 
and other connected temples by trustees 
(AIR 1949 Mad 433) and it also lays down 
that where the suit has not begun to be 
heard but there are laches on the part of 
the defendant, the amendment sought for 
by the defendant in his written state- 
ment ought to be allowed on condition of 
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the payment of costs to compensate the 
plaintiff for the waste of time, money 
and energy caused by the defendant’s 
laches, 


6. Yeshwantrao Sabnis v. Bhalchan- 
drarao (AIR 1952 Madh Bha 207) lays: 
down: 

“A legal representative must continue 
the litigation on the cause of action sued 
upon and cannot set up a new and indi- 
vidual right. He can take up any plea 
which may be appropriate to his charac- 
ter as legal representative. But he can- 
not take up a new and inconsistent plea 
or a plea contrary to the one taken by 
the deceased. Nor can he take any plea 
which was not open to the deceased de- 
fendant himself. 

If the legal representatives want to 
raise any new point which deceased could 
not have raised they must get them- 
selves impleaded in their personal capa- 
city or they must challenge the decree in 
a separate suit.” 


This authority as a matter of fact does 
not support the contention raised by the 
learned counsel for the petitioner, rather 
it helps the respondent, whose case is 
that the defence taken by Mathu was 
that Smt. Sewati had executed a will in 
his favour while she was of a disposing 
mind and that it was on the basis of 
that will that he had succeeded to the 
property and was entitled to continue as 
owner in possession but Mathu died 
during the pendency of the appeal filed 
by Smt. Niki and the present applicant 
who was said to be intermeddling with 
the estate was impleaded as a legal re- 
presentative of Mathu and his contention 
was that Mathu had executed a will in 
his favour and that is why he was inter- 
meddling with the estate. Therefore, in 
these circumstances this plea of tenancy 
which could not be taken up by Mathu 
also cannot be permitted to be raised by 
the present petitioner and this authority 
is quite in accord with the submission 
made by the learned counsel for the res- 
pondent. 


7. Mt. Moti Bala Debi v, Satyanand 
Tirtha Swami (AIR 1930 All 348) is also 
distinguishable, inasmuch as it was a 
suit on the basis of the mortgage and a 
preliminary decree had been passed 
when the defendant in the case died and 
his legal representative was impleaded 
and, therefore, it was held: 

“While under ordinary circumstances 
the provisions of O. 34, R. 5, being impe- 
rative in their character should be fol- 
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lowed, but taking them with the provi- 
sions of O, 22, R. 4 (2), a legal represen- 
tative is at liberty to take any defence 
which may be appropriate to his charac- 
ter as the legal representative of the de- 
ceased defendant.” 


The legal representative in the case 
had taken the plea that the property 
which had been mortgaged by his prede- 
cessor-in-interest and to which the pre- 
liminary decree related was endowed 
property appertaining to the mutt of 
which the legal representative was the 
new Mahant in succession. It was plead- 
ed that the mortgage not being for legal 
necessity was not binding on the mutt 
and on the respondent. He also denied 
that he was the legal representative. 


The Court in view of those circum- 
stances held that “if the attempt to treat 
the respondent as the legal representative 
of the deceased fails, it is obvious that 
no final decree can be passed. The res- 
pondent could be treated as the legal 
representative of the deceased if the 
mortgaged property is part of the endow- 
ed property which was in the manage- 
ment of the deceased, who had been suc- 
ceeded in that management by the res- 
pondent. Under O. 22, R. 4 (2), Civil P, C., 
a person against whom an application is 
made for substitution can, if brought on 
the record, make any defence appropri- 
ate to his character as the legal repre- 
sentative of the deceased defendant. If, 
therefore, the respondent be treated as 
the legal representative of the deceased, 
it is open to him to contest the plaintiff's 
claim to obtain a final decree on the 
ground that the mortgage deed executed 
by his predecessor-~in-interest was invalid 
and that a final decree should now be 
refused.” But, the facts of this case are 
quite distinguishable from the facts of 
the case in hand. The defence now 
scught to be set up by the petitioner, 
Muni Lal is that he is a tenant of the 
land and that he cannot be dispossessed 
whereas this plea was not available to 
Mathu who had got the property under 
the will. 

8. The next authority is Nrisingh Pro- 
sad Paul v. Steel Preducts Ltd. (AIR 1953 
Cal 15). According to this authority the 
‘real controversy’ test is the basic test 
which governs the Courts unchartered 
powers of amendment of pleadings. No 
amendment should be allowed when the 
amendment does not satisfy this cardi- 
nal test. But this authority further says: 
“But nevertheless no amendment of a 
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defence or written statement should be 
allowed which is not answer to the plaint 
and the cause of action pleaded therein. 
An immaterial and useless amendment 
should not be permitted by the Court. 
Nor does the Court allow amendment by 
introduction in the written statement of 
a stale and untenable set-off. These con- 
clusions follow naturally from the ‘real 
controversy’ rule in O. 6, R. 17. The 
governing consideration in an applica- 
tion to amend the written statement 
should be how far, if at all the proposed 
amendment of the defence is necessary to 
determine the ‘real controversy’ between 
the parties. If that test is not satisfied 
then the amendment should not be al- 
lowed, even on the ground that there 
can be no real prejudice by the amend- 
ment and that the costs awarded against 
the amending party will act as the pana- 
cea for any possible inconvenience occa- 
sioned by the amendment.” 


The learned counsel for the appellant- 
Petitioner submits on the basis of this 
authority that the ‘real controversy’ test 
is satisfied, inasmuch as the present ap- 
pellant is in possession of the property 
as a tenant not only under Mathu but 
even from the time of his predecessor-in- 
interest from whom he got the property 
under the will. That is true that he may 
be a tenant but the fact remains that 
the legal representative cannot introduce 
altogether a new case, he has to meet 
the pleas raised in the plaint and the 
proposed defence was not open to Mathu 
and the present applicant could and 
should have applied for impleading him 
as a party in his own right when the 
suit was pending. He cannot avail of this 
‘real controversy’ test in order to put up 
this defence of tenancy when the plea of 
Mathu was that he had got the property 
under a will from Smt. Sewati which 
was alleged to be a fake and a forged 
one. 


9. On the contrary, it has been held 
in Sadhu Singh v. Firm Kahan Singh- 
Soman Singh (AIR 1944 Lah 473) that 
defence not open to the defendant if alive 
cannot be raised by his legal represen- 
tative in that character, and exactly in 
the instant case if Mathu had not died 
he could not set up this plea of tenancy. 

10. In Ram Ugrah Ojha v. Ganesh 
Singh (AIR 1940 All 99) (FB) a Full 
Bench of the Allahabad High Court held: 

“Hence, where after passing a preli- 
minary decree the mortgagor dies and 
his heirs are substituted as his legal re- 
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présentatives, their objection that the 
mortgage being without legal necessity 


was not binding on them cannot be rais- 
ed in the proceedings for the prepara- 
tion of final decree. The objection raised 
by the legal representatives to the pre- 
paration of the final decree is not open 
to them as legal representatives of the 
deceased. They are raising such objec- 
tion in their personal capacity. The per- 
sonal rights of the objectors and what- 


ever remedy they may have in exercise. 


thereof are not affected 
decree.” 


12. In Surendra Narain Sarbadhikari 
v. Bholanath Roy Chowdhury (AIR 1943 
Cal 613) also it has been laid down: 


“The legal representative of the de- 
ceased-defendant is bound to adopt the 
written statement of the latter and can- 
not at the appellate stage raise a new 
case, a case inconsistent with the case of 
the deceased as made in his written 
statement.” 

This authority fully applies to the in- 
stant case. i 


12. In Vedachala Chettiar v. Ameena 
Bi Ammal (AIR 1944 Mad 121) (FB) a 
Full Bench of the Madras High Court 
held: 


“It is far too late at the close of the 
plaintiffs case to allow the defendant to 
set up a new case by amendment of an 
issue framed in the suit. Nor will the 
High Court allow the amendment in se~ 
cond appeal when it would mean the re- 
manding of the case for taking of fur- 
ther evidence,” 

In the case before this Court the ap- 
plicant did not raise this plea before the 
District Judge when he was impleaded 
las the legal representative of Mathu nor 
he filed any application at the earliest 
stage, rather he first got an ad interim 
stay not to dispossess him and later 
when the stay order was confirmed then 
he came up with this application for 
amendment so as to seek arnendment by 
inserting a plea that he was a tenant of 
the land and that this Court or a civil 
court has no jurisdiction to try the suit 
and further the plaintiff did not reserve 
this portion of the land as contemplated 
under the Himachal Pradesh Tenancy 
and Land Reforms Act and as such he 
has become the owner thereof. So, these 
are the pleas which are quite inconsist- 
ent to the pleas taken up by Mathu nor 
Mathu could have taken up this plea 
while defending the suit brought by 
Smt. Niki for the cancellation of the 


by the final 
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will. Therefore, this application is a 
mala fide one brought with an ulterior 
motive to prolong the litigation. 


13. According to Beni Pershad Bhar- 
gava v. Narayan Glass Works, Makhan- 
pur (AIR 1949 Ajmer 19) also the “ques- 
tions in controversy between the parties” 
within the meaning of O. 6, R. 17 are 
such questions which are in controversy 
between the parties at the time when 


‘they join issue, i.e. when the defendant 


puts in his written statement. They do 
not include any questions which the par- 
ties neither wish nor intend to dispute 
till that stage. 


14. In Ram Singh v. M/s. Jethanand 
Wadhumal and Co. (AIR 1964 Raj 232) 
where the plaintiff both in trial court and 
the first appellate court mainly contend- 
ed that contract was not a forward con~ 
tract and did not rely on Government 
notification exempting such contract it 
was held that the plaintiff cannot be per- 
mitted in second appeal to amend the 
plaint and lead evidence to bring his 
case within the exemption. Similarly, in 
Srish Chandra Chatterjee v. Golap Moni 
Dasi (AIR 1921 Cal 125) a Division Bench 
held that amendment of plaint in appeal 
necessitating fresh evidence to be taken 
and de novo trial should not be allowed. 


In Kizhiakalathil Puthan Veetil Tha- 
cazhi Karnavan v. Manikat Variath 
Ukkali Varissiar’s son Sankunni (AIR 
1935 Mad 52) also it has been laid down 
that a party who comes into the suit as 
the legal representative of another party 
cannot be allowed to depart from or 
vary or contradict the attitude taken up 
by the party whose legal representative 
he is; it is obvious that if he were per- 
mitted to do so. it would be impossible 
to conduct any litigation where legal re- 
presentatives come in. 

15. From these authorities it is abun- 
dantly clear that in a case like the one 
where this plea of tenancy was not avail- 
able to Mathu, the present petitioner 
cannot be permitted to take up this plea 
and it was open for him to have applied 
for impleading him as a party and if he 
failed te do that he could file a regular 
suit. But, this plea of tenancy, there- 
fore, is not only not available but is also 
made with an ulterior motive at this 


late stage. Therefore, this application 
cannot be allowed and is hereby dis- 
missed, 


Petition dismissed, 
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S. Malhotra, for Appellant; Chhabil 


Dass, for Respondent. 


C. R. THAKUR, J.:— In this appeal a 
preliminary objection has been raised by 
the learned counsel for the respondent 
No. 1 that Shamsher Singh, respondent 
No. 2 had died some two three years back 
and that the appellant had failed to 
bring his legal representatives on the 
record in time and, therefore, according 
to the learned counsel for the respon- 
dent No. 1 the decree being a joint de- 
cree and the necessary party not brought 
on the record, the appeal abates as a 
whole. Learned counsel for the appellant 
contends that in fact the preliminary de- 
cree in the suit was passed only against 
the present appellant. Sh. Shamsher 
Singh had pleaded that he had rendered 
accounts to defendant No, 1 and further 
that the issues also show that only de- 
fendant No. 1 was liable to render ac- 
counts and as such on the death of Sh. 
Shamsher Singh, the appeal did not abate 
as a whole. 

2. In order to appreciate the conten- 
tion of the parties, it would be proper to 
give the narration of the facts: 

3. Shrimati Rani Raj Devi, plaintiff 
had appointed the appellant as also 
Shamsher Singh (since deceased) as her 
general-attorneys by a registered deed, 
dated 29-12-1949 to prosecute suits, to 
effect recoveries and to attend tc other 
works mentioned in the agreement. The 
appellant and Shamsher Singh, it ap- 
pears did not render the accounts and, 
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therefore, Shrimati Rani Raj Devi filed 
the suit out of which this second appeal 
has arisen. The suit was filed on 12-11- 
1955 for rendition of accounts against 
the defendants in the court of the Sub- 
Judge, Hamirpur. It was stated in the 
plaint that defendant No. 2 had resigned 
one year before the filing of the suit and 
had handed over the account books to 
defendant No. 1 who had refused to ren- 
der accounts. The plaintiff had cancelled 
the power of attorney in favour of de- 
fendant No. 1 in the month of Septem- 
ber, 1955. 


4. Defendant No. 1 viz. the present 
appellant resisted the suit pleading 
inter alia that he had already rendered 
the accounts to the plaintiff, further she 
was not entitled to ask for accounts be- 
cause she had ceased to be the owner of 
the property which had been transferred 
to her by her husband. 

5. The defendant No. 2 admitted the 
allegations of the plaintiff but denied his 
liability on the ground that he had al- 
ready rendered the accounts to defen- 
dant No. 1. 

6. The trial Court held that defen- 
dant No. 1 was estopped from raising 
the plea that the plaintiff was not the 
owner of the property. Further it was 
held that the defendant No. 1 was liable 
to render accounts and in these circum- 
stances the court passed a preliminary 
decree for accounts in favour of the 
plaintiff against the defendants. On 20-8- 
1956 one Madho Ram, Advocate was ap~ 
pointed as Commissioner to take accounts. 

7. The Commissioner filed his report 
on 12-11-1956, whereby he found that an 
amount of Rs. 23,998 was due from the 


defendants to the plaintiff. The defen- 
dant No. 1 filed his objection against 
that report. After recording the state- 


ment of Shri Madho Ram, Advocate the 
learned Sub. Judge came to the conclu- 
sion that the amount due from the de- 
fendants to the plaintiff was in excess of 
his pecuniary jurisdiction of Rs. 1,000 
and the cas? on his report was, there- 
fore transferred by the District Judge, 
Hoshiarpur to the Court of Subordinate 
Judge. at Kangra. 

8. The Sub-Judge, first class Kangra 
proceeded ex parte against defendant 
No. 1 because he failed to put in appear- 
ance before him despite service of sum- 
mons. After considering the. objections, 
the report and the statement of the Local 
Commissioner and having heard the 
arguments, the learned Sub-J. passed a 
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final decree in favour of the plaintiff for 
a sum of Rs. 23,998 with costs against 
both the defendants on 15th of January, 
1957, 

9 Defendant No. 1 it appears, filed an 
application for setting aside the ex parte 
decree but the same was rejected on 
30-8-1957. Then he filed an appeal in 
the Punjab High Court which was allow- 
ed and the ex parte order of the Sub- 
Judge First Class, dated 15th January, 
1957 was set aside. The suit was remand- 
ed. Thereafter, it appears that the pre- 
sent appellant filed a review petition but 
before the review petition could be de- 
cided, the case was again transferred by 


the District Judge Hoshiarpur to the 
Sub-Judge, First Class Hamirpur. The 
learned Sub-Judge First Class, Hamir- 


pur accepted the review application and 
the defendant No. 1 was given an oppor- 
tunity for producing his remaining evi- 
dence on 21-2-1960 by an order, dated 
22-12-1959. The. learned Sub-Judge pass- 
ed the final decree. for Rs. 17,198 with costs 
against the defendants on 8-2-1960 (sic). 
Thereafter the defendant No. 1 went in 
appeal to the Punjab High Court at 
Chandigarh. Shamsher Singh respon- 
dent No. 2 was arrayed as respondent 
No. 2 in the appeal. Shrimati Rani Raj 
Devi, plaintiff filed her cross-objections 
registered as C. M. P. No. 1766 of 1960. 
The case was transferred to the Delhi 
High Court, Himachal Bench in 1967. 


10. On 26-11-1974 it was brought to 
the notice of, the Court by the learned 
counsel for the respondent No. 1 that 
Shri Shamsher Singh had died and, 
therefore, time was granted to the Oppo- 
site party to ascertain the fact and to 
take such necessary action as it was 
deemed proper. Learned counsel for res~ 
pondent No, 1 filed C. M. P. 312 of 1975 
purporting to be one under S. 151, C.P.C. 
to the effect that Shamsher Singh died 
on or before 28-2-1969. The decree for 
recovery of the amount was passed joint- 
ly against the defendant-appellant and 
Shamsher Singh deceased and that for 
failure of the appellant to ‘bring the legal 
representatives on the record within the 
statutory period, the appeal had abated 
as a whole, : 


11. Learned counsel for the appellant, 
as already stated, contended that there 
was no joint decree. The issues, as fram- 
ed, were also against defendant No. 1 


and the decree was also passed 
against defendant No. 1 and as 
such defendant No 2 was not a 
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necessary party in appeal and for failure 
to bring his legal representatives on the 
record. the appeal did not abate as a 
whole and he bas placed a few autho- 
rities before this court to show as to in 
what circumstances the appeal will abate 
as a whole, 


12. The first authority is State of 
Punjab v. Nathu Ram (AIR 1962 SC 89). 
In this case certain land belonging to 
two brothers L and N jointly, was ac- 
quired for military purpose. On their 
refusal to accept the compensation offer- 
ed by the Collector, the State Govern- 
ment referred the matter to the arbitra- 
tor under R. 10 of the Punjab Land Ac- 
quisition (Defence of India) Rules 1943. 
The arbitrator passed a joint award 
granting a higher compensation., The 
State Government appealed against the 
award to the High Court. During the 
pendency of appeal L died and as his 
legal representatives were not brought 
on the record, the appeal abated against 
him. The question was whether the ap- 
peal also abated as against N. It was 
held that the appeal against N alone 
could not proceed. To get rid of the joint 
decree it was essential for the appellant 
State to implead both the joint decree- 
holders and in the absence of the one 
the appeal was not properly constituted. 
The subject-matter for which the com- 
pensation had been awarded was one and 
the same land and the assessment of 
compensation so far as L was concerned 
having become final, there could not be 
different assessments of compensation 
for the same parcel of land. The mere 
record of specific shares of L and N in 
the revenue record was no guarantee of 
their correctness and the appellate court 
would have to determine the share of N 
and that of L in the land in absence of 
L’s legal representatives which was not 
permissible in law. Further it was held 
when O. 22, R. 4, C.P.C. does not provide 
for the abatement of the appeals against 
the co-respondents of the deceased res- 
pondent there can be no question of 
abatement of the appeals against them. 
The provisions of O. 1, R. 9, C.P.C. also 
show that if the Court can deal with the 
matter in controversy so far as regards 
the rights and interests of the appellant 
and the respondents other than the de- 
ceased respondent it has to proceed 
with the appeal and decide it. It is only 
when it is not possible for the Court to 
deal with such matters, that it will have 
to refuse to proceed further with the 
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appeal and, therefore, dismiss it. So 
from this aforesaid authority it clearly 
emerges that if there is a joint-decree 
and the appeal is filed by one cf the judg- 
ment-debtors making the other co-defen- 
dant as a pro forma-respondent, then in 
that case if it is not (sic) possible for the 
Court to deal with the matter in contro- 
versy so far as the righis and interest of 
the appellant and responaents other thar 
the deceased respondent then it will have 
to proceed further with the appeal and 
decide it. 

13. The other authorities cited are: 
Mahendra Nath Bose v. Abinas Chandra 
Bose (AIR 1923 Cal 615), Rameshwar 
Prasad v. Shambehari Lal Jagannath 
(AIR 1963 SC 1901), Sri Chand v, M/s. 
Jagdish Pershad Kishan Chand (AIR 1966 
SC 1427), Ram Chander wv. Sham Lal 
(1967 Cur LJ 369), Mahabir Prasad v. 
Jage Ram (AIR 1971 SC 742) and Ram- 
agya Prasad Gupta v. Murli Prasad (AIR 
1972 SC 1181). From all these authorities 
what follows is that where one of the 
respondents dies during the pendency of 
the appeal and his legal representatives 
are not brought en the record though the 
appeal does not necessarily abate against 
the remaining respondents there are cir- 
cumstances in which an appeal cannot 
proceed against the other respondents. 
Those circumstances are (a) when the 
success of the appeal may lead to the 
Court’s coming to a decision which may 
be in conflict with the decision between 
the appellant and the deceased respon- 
dent and, therefore, which would lead to 
the courts passing a decree which would 
be contradictory to the decree which had 


become final with respect to the same 
subject-matter between the appellant 
and the deceased respondent, (b) when 


the appellant could not have brought the 
action for the necessary relief against 
those respondents alone who are still be- 
fore the court and (c) when the decree 
against the surviving respondents, if the 
appeal succeeds be ineffective, that is to 
say it cannot be successfully executed. 
Where one of the defendants dies pend- 
ing the suit the test of judging whether 
there is a partial or total abatement is 
to see whether the suit can proceed in 
the absence of the deceased defendant. 
In other words, it is to be seen whether 
the suit is one in which the liability of 
the defendant is joint and indivisible or 
not. The question whether the whole ap- 
peal abates or only a part of it because 
of the appellant’s failure to bring on re- 
cord within time the legal representa- 


Amar Chand v. Firm Dasondhi Mal 


A.L R. 


tives of one of the deceased respondents 
has to be decided in each case on its 
own facts. 


14. In the instant case it is manifest 
that the decree passed by the trial court 
was joint and indivisible, and in so far 
as Shamsher Singh is concerned he had 
died and his legal representatives were 
not brought on the record and, there- 
fore, qua Shamsher Singh the decree 
had become final and there would be in- 
consistent decrees about the same sub- 
ject-matter and in order to avoid con- 
flicting decrees the Court has no alter- 
native but to dismiss the same as a whole 
because on the death of Shamsher Singh 
his interest cannot be separated from 
that of the appellant. Hence the appeal 
abates as a whole and on that ground 
the same is hereby dismissed, with no 
orders as to costs. 


R. S. PATHAK, C. J.:— I agree. 
Appeal dismissed. 
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Amar Chand, Appellant v. M/s. Firm 
Dasondhi Mal Kuljas Rai and others, 
Respondents, 


F. A. O. No. 4 of 1978, D/- 28-4-1976. 


(A) Civil P. C. (1908), O. 43, R. 1 (d) 
O. 17, BR. 3 and ©. 9, R. 13 — Suit for 
specific performance — Defendant on 
his own prayer granted adjournments to 
produce evidence but failing to do so — 
Court decreeing suit ex parte on merits 
— Application by defendant under O. .9, 
R. 13 rejected — Appeal — Point that 
trial courts decision being on merits 
under O. 17, R. 3 application under O. 9, 
R. 13 was not maintainable if can be 
raised for first time, 


Where in a suit for specific perform~ 
ance of contract of sale after the plain- 
tiffs evidence was over the defendant on 
his own prayer was granted four ad- 
journments to produce his evidence but 
failed to do so and the Court struck off 
the defence and noted that it was pro- 
ceeding ex parte and after considering 
the evidence on record decreed the suit 
and thereafter the defendant on rejec- 
tion of his application under O. 9, R. 13 
for setting aside the decree and restoring 
the suit for evidence filed an appeal 
against that order it was held that the 
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point that the decision of the trial court 
was on merits under O. 17, R. 3 and as 
such the application under O. 9, R. 13 
Was not maintainable could be raised in 
appeal for the first time by the plaintiff 
as it was purely a legal ground and did 
not involve any disputed question of fact 
as from the facts noted in the order- 
sheet which were admitted between the 
parties it could be clearly inferred that 
the. decision of the trial court was under 
O. 17, R. 3 on merits. (Para 4) 


(B) Civil P. C. (1908), O. 17, Rr. 2 and 
3 — Distinction — Whether decision is 
on merits under R. 3 — Test. 

The distinction under Rr. 2 and 3 is 
that R. 2 applies when the suit is ad- 
journed for any date and a party fails to 
appear on that date in which case the 
court may proceed under O. 9 or make 
such other order as it thinks fit but R. 3 
applies when a party obtains time and 
fails to perform any of the things men- 
tioned In R. 3 for which time has been 
allowed in which case the court may 
proceed to decide the suit forthwith and 
that decision cannot but be on merits. 
It is not the form but the substance of 
the order and the intention with which 
the court proceeded on that date and 
how it proceeded that would be relevant 
factors to hold if the decision was on 
merits under R. 3 and the mention of 
the expression ‘ex parte’ or even O. 17, 
R. 3 by the court would not be a decid- 
ing factor and how the Court intended 
to proceed would be essential to prove 
to bring the case under R. 2 or R. 3. 

(Para 5) 

(C) Civil P. C. (1908), O. 17, Rr. 3 and 
2 and O. 9, R. 13 — Suit for specific per- 
formance — On his own prayer defen- 
dant granted adjournments to produce 
evidence but failing to do so — Court 
striking off defence and decreeing suit 
after considering evidence on record — 
Decision if comes within O. 17, R. 3 — 
Striking off evidence if proper. AER 1918 
Mad 143 (2) (FB) and AIR 1952 Mad 160, 
Dissent. 

Where in a suit for specific perform- 
ance of contract of sale after the plain- 
tiffs evidence was over the defendant on 
his own prayer was granted four ad- 
journments to produce evidence but fail- 
ed to do so and the Court struck off the 
evidence as the case was an old one and 
noted that it was proceeding ex parte 
and after hearing the plaintiff and consi- 
dering the evidence on record passed an 
ex parte decree in favour of the plaintiff 
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and thereafter the defendant on rejec- 
tion of his application under O. 9, R. 13 
for setting aside the decree and restoring 
the suit for evidence filed an appeal it 
was held that:— 


(1) the Court could not have struck off 
the defence as that was not called for 
and therefore its order to that effect was 
not correct, AIR 1960 Punj 500, Rel. on. 


(2) nevertheless the Court wanted to 
put an end to the long pending litigation 
and intended to decide the suit forth- 
with and decided it on merits and there- 
fore the decision was under O. 17, R. 3 
and the expression ‘ex parte’ was used 
merely to indicate that the decision was 
being given in the absence of the defen- 
dant. AIR 1964 J & K 63 and AIR 1964 
J&K 79 and AIR 1970 All 257 (FB), Rel. 
on; AIR 1966 All 615, Expl; AIR 1918 
Mad 143 (2) (FB) and AIR 1952 Mad 160, 
Dissent, 


__ (3) therefore the application under O. 9, 
R. 13 was not maintainable. 
(Paras 1, 2, 3, 5, 6, 7) 
Cases Referred: Chronological Paras 
ATR 1970 All 257: 1969 All LJ 327 (FB) 6 
AIR 1966 All 615: 1964 All LJ 1085 6 
AIR 1964 J & K 63:1963 Kash LJ 242 6 
AIR 1964 J & K 79:1964 Kash LJ 173 6 
AIR 1960 Punj 500: 62 Pun LR 624 § 
AIR 1952 Mad 160:-(1951) 1 Mad LJ 483 
6 


AIR 1918 Mad 143 (2): 34 Mad LJ 24 (FB) 
6 


H. S. Thakur, for Appellant; D. P. Sud, 
for Respondents, 

JUDGMENT:— This first appeal is di- 
rected against the decision of the Sub- 
ordinate Judge Ist Class, Kulu, wherein 
an application for restoration under O. 9, 
R. 13 of the Code of Civil Procedure has 
been dismissed. The appellant was de- 
fendant ina suit filed by M/s. Firm 
Dasondhi Mal Kuljas Rai for specifie per- 
formance of a contract of sale of timber 
and in the alternative for recovery of 
damages in lieu thereof. The material 
dates during the course of hearing com- 
menced from 20-9-71 when after the 
plaintiffs’ evidence was over the defen- 
dant was asked to produce his evidence 
on 7-10-1971. 

2. On 7-10-1971 the defendant asked for 
adjournment and 26-10-1971 was fixed. 
On 26-10-1971 again the defendant asked 
for adjournment and 24-11-1971 was fix- 
ed. On 24-11-1971 the defendant again 
asked for adjournment and the Court 
ordered him to pay Rs. 15 as costs and 
further ordered: 
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“If evidence is not produced by that 

date the defence will be struck off as the 
case is oldest one.” 
On 8-12-1971 the counsel for the defen- 
dant stated that he had no instructions. 
No steps were taken for the summoning 
of witnesses. Perhaps the costs were also 
not paid. Thereafter the court ordered: 


“I proceed ex parte against the defen- 
dant as he is not taking interest at all 
in this case. To come up for arguments 
on 31-12-1971.” 


3. After the arguments were heard a 
judgment was pronounced on 19-1-1972. 
The evidence was considered on merit on 
each issue and the suit was decreed for 
Rs. 10,610-81 Paise. However, the learn- 
ed trial Judge noted that in view of his 
findings on several issues and for the 
reasons recorded he passed an ex parte 
decree in favour of the plaintiffs and 
against the defendant with costs. There- 
after the defendant filed an application 
under O. 9, R. 13 of the Code of Civil 
Procedure and pointed out that he was 
ill and that was sufficient cause for his 
absence on 8-12-1971 and, therefore, the 
decree should be set aside and the suit 
restored for further evidence. The cause 
shown by the defendant was not consi- 
dered sufficient and the learned trial 
Judge dismissed the application for re~ 
storation on 5-1-1973. The present appeal 
is filed against that order. 


4. A preliminary objection has been 
taken on behalf: of the respondent-plain~ 
tiffs that the decision of the learned trial 
Judge was on merit under ©. 17, R. 3 of 
the Code of Civil Procedure and as such 
the application for restoration under 
O. 9, R. 13 of the Code of Civil Procedure 
was not maintainable and on that ground 
alone the same could be rejected. It is 
contended on behalf of the appellant that 
such a plea could not be raised at the 
stage of appeal because the ground was 
not taken before the learned trial Judge 
and because the ground depended on a 
mixed question of law and fact and un~ 
less facts are ascertained the ground it~ 
self may not be sustainable. I am not in- 








clined to accept this contention on behalf . 


of the appellant. The learned counsel re- 
ferred to the order-sheet of several dates 
regarding which a reference is mada 
above and thereafter referred to the 
order made on 8-12-1971 and the subse~ 
quent judgment pronounced by the 
Court. From that alone he inferred that 
the Court intended to decide the suit 
forthwith under O. 17, R. 3, C.P.C, and 
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did decide it on merits within a reason- 
able time. As such the decision of the 
Court could not but be under O. 17, R. 3, 
C.P.C. and hence the decision was on 
merits. He did not refer to any other 
fact nor to any controversial question 
regarding fact, because the state of 
affairs noted down for all these dates in 
the order-sheet, is admitted between the 
parties. Therefore, the ground does not 
involve any disputed question of fact. It 
is purely legal ground and in my opinion 
can be raised at the stage of appeal. 

5. The distinction under R. 2 and R. 3 
of O. 17 is well marked. Rule 2 applies 
when the suit is adjourned for any date 
and a party fails to appear on that date. 
In that contingency the Court may either 
proceed under O. 9 or make such other 
order as it thinks fit. But when a party 
obtains time to produce evidence or ta 
cause the attendance of his witnesses of 
to perform any other act necessary tq 
the further progress of the suit, for 
which time has been allowed and does 
not do so, the Court may notwithstand- 
ing such default, proceed to decide the 
suit forthwith. That decision cannot but 
be on merit. The form of the order by 
itself will not go to decide the question. 
It is the substance of the order and the 
intention with which the Court proceeded 
on that date, and in fact how it proceed- 
ed, these would be relevant factors to 
hold if the decision was on merit under 
R. 3. It is totally immaterial that the 
Court mentions the expression ‘ex parte’ 
or even mentions O. 17, R. 3 because that 
would not be a deciding factor. How the 
Court intended to proceed, that would 
be essential to prove in order to bring the 
case under R. 2 or under R. 3 of O. 17. 
In the instant case no doubt the Court 
used the expression ‘ex parte’ in its order 
dated 8-12-1971 and similarly used that 
expression while delivering the judg- 
ment on merit on 19-1-1972 but never- 
theless the Court intended to put an end 
to: litigation. It was clearly considered 
that time was granted to the defendant 
more than once to produce evidence and 
no steps were taken to summon the wit- 
nesses. The case was an old one. The 
Court intended to decide the suit forth- 
with, With that purpose the order dated 
8-12-1971 was passed. Therefore, the de- 
cision was under R. 3 of O. 17. The ex- 
pression ‘ex parte’ was used merely to 
indicate that one of the parties was 
absent and so the decision was being 
given in the absence of that party, al- 
though it was a decision on merit, 
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6. As held in Chandan Lal Joura v. 
M/s. Amin Chand Mohan Lal, a Partner- 
ship Firm (AIR 1960 Punj 500) the Court 
could not have struck off the defence be- 
cause that was not called for. Therefore, 
to that extent the order dated 24-11-1971 
may not be correct but nonetheless the 
intention of the Court was clear. It want- 
ed to cut short the litigation. The Court 
wanted to decide the suit on merit in the 
absence of the defendant. In fact all the 
evidence on record was duly considered 
on merit and the judgment was pro- 
nounced. In Sansnath Tripathi v. Tri- 
pathi Bhagwat Nath (AIR 1966 All 615) 
a learned Judge of that Court rightly 
held that provisions of R. 3 are directory 
and their disregard cannot affect validity 
of act done. The learned Judge made 
that observation with reference to the 
prescribed time limit within which the 
judgment could be pronounced, The ex- 
pression used is ‘forthwith’ which ac- 
cording to the learned Judge means 
within reasonable period. That contro- 
versy does not exist in the present case. 
The ratio of this decision can only be 
availed of, to this extent, that the appli- 
cation of R. 3 is directory, and if the 
Court thought fit it could still proceed 
under ©. 9 but the question before me 
is, as to whether the Court has really 
proceeded under O. 9 or it has proceed- 
ed under O. 17, R. 3 of the Code of Civil 
Procedure. In my opinion the circum- 
stances do not leave any doubt that the 
Court proceeded under O. 17, R. 3 and 
the decision was on merit. There are two 
cases: Usta Khalik Khar v. Ghulam Mo- 
hammad Bhat (AIR 1964 J & K 68) and 
Hari Ram v. Krishan Lal (AIR 1964 J & 
K 79) which emphasise, that it is the 
substance and not the form of the order 
which has to be seen. The crux of the 
matter would be: How the Court thought 
it fit to act on that day? If it thought fit 
to act under R. 3 for which there was 
legal justification the decision cannot but 
be cn merit. It would, therefore, be per- 
tinent to consider as to whether the 
Court did not want to have any further 
hearing in the case and it decided to dis- 
pose it of on the material already on the 
record and as such tried to dispose of the 
suit within a reasonable time and with- 
out delay. If it did, the decision is under 
R. 3 and hence on merit. Similar view 
was taken by a Full Bench of the Alla- 
habad High Court in Munna Lal v. Jai 
Prakash (AIR 1970 All 257). The sub- 
stance of the order has to be seen and 
even if the Court purports to act under 
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O. 17, R. 3 conditions may be made out 
to bring, the case under O. 9 or under 
O. 17, R. 2, CP.C. In that contingency 
an application for restoration under O. 9, 
R. 13 would be maintainable. The learn- 
ed counsel for the appellant relied upon 
Prativadi Bhayankaram Pichamma v. 
Kamisetti Sreeramulu (AIR 1918 Mad 
143 (2)) (FB) and Sri Dhana Lakshmi 
Ginning and Rice, Oil Working Co., Man- 
galagiri v. Yelukuru Yellappa Chetti 
(AIR 1952 Mad 160). With respects to the 
learned Judges I did not feel much im- 
pressed by these decisions. The subse- 
quent view of the Jammu and Kashmir 
High Court and of the Allahabad High 
Court, of which reference is made above 
must be preferred. It is more than clear 
from the orders made in this case that 
on four specific dates prayers were made 
for adjournment on behalf of the defen- 
dant and the same was allowed. On 24-11- 
1971 even costs were awarded and the 
Court expressed a desire to decide the 
suit on merit by mentioning that the de- 
fence was te be struck off as the evi- 
dence was not being produced by the 
defendant. Thereafter on the next date 
the learned counsel for the defendant 
Gave out no instructions and obviously 
on an adjourned date the defendant 
had not taken any steps for production 
of witnesses. Rule 3 of O. 17 was thus 
attracted and the decision was on merit, | 


7. If it was so, it is evident the appli- 
cation for restoration under O. 9, R. 13 
of the Code of Civil Procedure was not 
maintainable and could be rejected 
merely on that ground. The appeal, 
therefore, fails on this preliminary ob- 
jection and must be dismissed. 

8. The appeal is dismissed without 
making any order as to costs. 

Appeal dismissed. 
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C. R. THAKUR, J. 

Kanshi Ram, Petitioner v. 
Respondent, 

Civil Review No. 1 of 1974, D/- 27-12- 
1976. 

Civil P. C. (1908), Ss. 151, 11, 
O. 39, Rr. 1, 2 — Application for interim 
injunction — Power of Court to enter 
into merits of case to determine whether 
a prima facie case exists — Extent of — 
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Bansi Lal, 
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Opinion expressed on merits of suit does 
not operate as res judicata — Duty of 
trial Court. 

In every application for an interim in- 
junction in a pending suit, it is necessary 
for the Court to enter, to some degree, 
into the merits of the case in order to 
determine whether a prima facie case 
exists. To what degree the Court will 
enter will vary with the facts of each 
case. When the Court declares that a 
prima facie case exists. it intends fo say 
that the case of the plaintiff is not with- 
out merits. Any opinion expressed by the 
Court, whether it be of the trial Court or 
an appellate Court or revisional Court, 
cannot in law preclude the trial Court 
from considering the issue afresh when 
deciding the suit and for that purpose 
it must have regard to all the material 
then before it. In deciding that issue, it 
will properly have no regard to the find- 
ing rendered on the point while dispos- 
ing of the application for interim injunc- 
tion. No matter how superior the Ceurt 
rendering that finding including High 
Court, the trial Court is bound in the 
proper discharge of its duties to ignore 
the finding when it proceeds to dispose 
of the suit and to apply its mind inde- 
pendently to the decision of the issue. 
The trial Court will bear in mind that 
the opinion expressed on the merits of 
the suit when deciding an application 
for interim injunction does not operate 
as res judicata. Even in a case where the 
suit calls for the decision of a pure ques- 
tion of law alone, the trial Court would 
be entitled to, and indeed is bound to, 
express its independent opinion on the 
issue of law and dispose of the suit ac- 
cordingly. Conceivably, the Supreme 
Court may meanwhile have expressed a 
ecntrary opinion on the point of law, or 
the statutory law itself may have alter- 
ed retrospectively. Considerations such 
as these and many others can come into 
existence after the application for inte- 
rim injunction has been disposed of. 

(Para 6) 

K. D. Sud, for Petitioner; H. K. Bhar- 
dwaj and Mrs. P. Malhotra, for Respon- 
dent. 

R. S. PATHAK, C. J.:— This review 
petition prays for the recalling of our 
judgment and order dated June 19, 1974? 
allowing a revision petition. 


2. The petitioner is the landlord of a 
shop in Solan. He applied under S. 13 of 
the East Punjab Urban Rent Restriction 


*Reported in AIR 1975 Him Pra 15 
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Act for the eviction of the respondent- 
tenant from the shop. On July 29, 1970 
the Controller passed an order of evic- 
tion in terms of a compromise arrived af 
between the parties. Under the compro- 
mise the tenant agreed to vacate the ac 
commodation by February 1, 1971. 


3. On March 16, 1972 a suit was filed 
by the tenant for a declaration that the 
order dated July 29, 1970 was a nullity 
and he was not obliged to leave the pre~ 
mises. He also applied for an interim in- 


junction. The learned Subordinate 
Judge granted an injunction on 
May 20, 1972 restraining the landlord 


from enforcing the order of the Control- 
ler during the pendency of the suit. The 
landlord filed an appeal, and on Novem- 
ber 28, 1972 the learned District Judge 
made an order vacating the injunction. 
Thereafter, the tenant applied in revi~ 
sion to this Court against the order of 
the learned District Judge. This Court 
held that the order of the Controller was 
a nullity, the order having been made 
without reference to any of the statutory 
grounds of eviction. Being a nullity, the 
Court said, the order could be question- 
ed by a suit in a court of law. The court 
observed that the order of the learned 
District Judge vacating the injunction 
suffered from a jurisdictional error. The 
Court set aside the order of the learned 
District Judge and restored the order of 
the learned Subordinate Judge granting 
an injunction. 

4. And now this review petition has 
been filed by the landlord. 


5. Learned counsel for the landlord 
urges that this Court has held that the 
order of the Controller is a nullity and 
in the result has disposed of the suit it~ 
self. Learned counsel reminds us that 
in a proceeding for interim injunction 
the court should not render a finding 
which terminates the suit itself in which 
the injunction is prayed for. Ordinarily, 
we would have no hesitation in endcrs- 
ing the proposition advanced by learned 
counsel. But let us examine what has 
happened in the present case. The learn- 
ed Subordinate Judge granted an in- 
junction after helding that the order of 
the Controller was a nullity and there- 
fore the tenant had a prima facie case 
to go to trial, that the balance of conve- 
nience was in his favour and apparently 
an irreparable loss would be suffered in 
the event of his being compelled to 
vacate the premises. In the appeal filed 
by the landlord against that order, it ap- 
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pears that the only point pressed before 
the learned District Judge related to the 

question whether the order of the Con- 
' troller was a nullity and therefore whe- 
ther the suit was not barred by the East 
Punjab Urban Rent Restriction Act. A 
perusal of the order. of the learned Dis- 
trict Judge does not show that the land- 
lord questioned the finding of the learned 
Subordinate Judge in relation to the 
balance of convenience between the par- 


ties or made any attempt to have the 
point determined whether the tenant 
would suffer irreparable loss if an in- 


junction was not granted. When the re- 
vision was heard by this Court, again 
the point in controversy between the 
parties remained whether the order of 
the Controller was a nullity. No attempt 
was made by the landlord to show that 
even if the order could be described as a 
nullity and therefore. a prima facie case 
could be said to exist in favour of the 
tenant, the ingredients of ‘balance of 
convenience’ and ‘irreparable loss’ were 
not satisfied by the tenant, and the find- 
ings of the learned Subordinate Judge 
in that behalf were erroneous, 


6. Now, therefore, this Court was 
called upon to decide the question whe- 
ther the order of the Controller was a 
nullity and a prima facie case existed in 
favour of the tenant. The question whe- 
ther the order of the Controller was a 
nullity had received the detailed consi- 
deration both of the learned Subordinate 
Judge and of the learned District Judge, 
and this Court was called upon to deter- 
mine that point. The Court found it ne- 
cessary to consider the point in depth, 
Nonetheless, having regard to the nature 
of the jurisdiction exercised and the 


stage at which the suit then stood, we 
ate of opinion that the finding of this 
Court that the order of the Controller 


was a nullity must be regarded as a find- 
ing in regard to a prima facie case only. 
It was not intended, and cannot be con- 
strued, as a finding disposing of the suit 
itself. In every application for an inte- 
rim injunction in a pending suit, it is 
necessary for the court to enter, to some 
degree, into the merits of the case in 
order to determine whether a prima facie 
case exists. To what degree the court 
will enter will vary with the facts of 
each case. When the Court declares that 
a prima facie case exists, it intends to 
say that the case of the plaintiff is not 
without merit. It is an opinion rendered 
on the state of the evidence then existing 
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on the record, and it is open to the trial 
Court to take a different view when all 
the evidence has been let in and the suit 
itself has to be decided. In some cases, a 
pure question of law alone may arise in 
the suit. In such a case when the Court 
expresses an opinion on the question in 
order to determine in an injunction ap- 
plication whether a prima facie case 
exists, an impression can conceivably be 
gathered that the suit itself has been 
disposed of. But when the matter is con- 
sidered in deeper perspective, it will be 
evident that the impression is a false one. 
The finding is limited to the context in 
which it has been given. It is a finding 
on an application for interim relief only. 
Any opinion expressed by the court, 
whether it be of the trial Court or an 
appellate Court or revisional Court, can- 
not in law preclude the trial court from 
considering the issue afresh when decid- 
ing the suit, and for that purpose it must 
have regard to all the material then be- 
fore it. In deciding that issue, it will 
properly have no regard to the finding 
rendered on the point while disposing of 
the application for interim injunction. 
No matter how superior the court ren- 
dering that finding—and we would in- 
clude this Court—the trial Court is 
bound in the proper discharge of itsi 
duties to ignore the finding when it pro- 
ceeds to dispose of the suit and to apply 
its mind independently to the decision 
of the issue. The trial court will bear in 
mind that the opinion expressed on the 
merits of the suit when deciding an ap- 
plication for interim injunction does not 
operate as res judicata, Even in a case 
where the suit calls for the decision of 
a pure question of law alone, the trial 
court would be entitled to, and indeed is 
bound to, express its independent opin- 
ion on the issue of law and dispose of 
the suit accordingly. Conceivably, the 
Supreme Court may meanwhile have ex- 
pressed a contrary opinion on the point 
of law, or the statutory law itself may 
have altered retrospectively. Considera- 
tions: such as these and many others can 
come into existence after the application 
s interim injunction has been disposed 
of, 

%. Bearing these observations in mind, 
we are of opinion that anything said in 
our order dated June 19, 1974 allowing 
the revision petition cannot in law be” 
treated as deciding any issue in the suit 
itself, and therefore the contention raised 
on behalf of the landlord must be re- 
jected, 


64 H.P. [Prs. 1-2] 


8. It is then urged by learned counsel 
for the landlord that when this Court 
found that a prima facie case existed, it 
should have gone on to decide whether 
the other two ingredients necessary for 
the grant of an injunction, that is to say, 
the balance of convenience between the 
parties and irreparable loss to the plain- 
tiff, existed in the present case. Now, aS 
has already been mentioned, the learned 
Subordinate Judge granted an injunction 
after considering the several ingredients 
necessary for such grant. The only find- 
ing of the learned Subordinate Judge 
which was challenged in appeal by the 
landlord was the finding relating to the 
existence of a prima facie case. We have 
perused the grounds of appeal filed be- 
fore the learned District Judge, and we 
see no clear ground set forth therein 
challenging any other finding of the 
learned Subordinate Judge. The order of 
the learned District Judge is also confin- 
ed to the decision whether the order of 
the Controller was a nullity and the suit 
was maintainable, that is to say, whether 
a prima facie case existed. Before us also, 
during the hearing of the revision peti- 
tion, learned counsel for the landlord did 
not urge that this Court should also 
address itself to the questions whether 
the balance of convenience was in favour 
of granting an injunction and whether 
the tenant would suffer irreparable loss 
if the injunction was not granted. No 
such argument was raised before us. Jn- 
deed, it seems that all along the parties 
confined themselves to the question whe- 
ther the order of the Controller was a 
nullity and a prima facie case existed. It 
was in such circumstances that having 
held that the learned District Judge had 
taken an erroneous view, this Court set 
aside his order and, without anything 
more, restored the order of the learned 
Subordinate Judge. 


9. We see no force in this review ap- 
plication and, accordingly, it is rejected. 
There is no order as to costs. 

Review application rejected, 
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Sain Dass v. Narain Singh (Pathak C. J.) 


A.I. R. 
Civil P. C. (1908), O. 16, R.i 
Proviso (H. P. Amendment) — Dis- 


cretion of Court to allow witness not 
in list filed in court — To be exercised in 
accordance with sound judicial princi- 
ples. 


On a true understanding of the proviso 
to O. 16, R. 1, it is apparent that while 
a party is not entitled as of right to pro- 
duce a witness not mentioned in the list 
filed by him, it is open to the court to 
entertain an application by such party 
and consider whether for good reason 
the witness should not be allowed to be 
produced, If it decides to allow the party 
to produce the witness it must pass a 
written order stating the reasons for its 
decision. A power has been vested in the 
court, and that power must be exercised 
in accordance with sound judicial princi- 
ple. The court must consider whether the 
testimony of the witness sought to be 
produced is material to, and would assist 
in the decision of the suit and also whe- 
ther allowing the witness to be produced 
without his name being entered in the 
list of witnesses already filed would pre- 
judice the rival party on that account. 
AIR 1941 Lah 38, Rel. on. (Para 3) 

Where an application to produce a 
material witness states that the omission 
to include his name in the list was by 
inadvertence, it would be wrong for the 
Court to dismiss it, without applying its 
mind to the other considerations, on the 
only ground that the omission of the 
name by inadvertence was no reason 
at all. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1941 Lah 38 3 

O. P. Sharma, for Petitioner; 
Nag, for Respondent. 

ORDER:— This is a plaintiffs revision 
petition against an order of the learned 
Subordinate Judge, Dharamsala dismiss- 
ing his application for permission to exa- 
mine a witness during the trial of the 
suit. 

2. The plaintiff filed a pre-emption 
suit. On April 2, 1976 the plaintiff exa- 
mined two witnesses. These witnesses 
were those whose names were on the list. 
Subsequently, on May 28, 1976 the plain- 
tiff applied to the trial court for examin- 
ing one Chuni Lal. That application was 
rejected by the learned Subordinate 
Judge, Dharamsala by his order dated 
June 5, 1976 on the ground that his name 
was not included in the list of witnesses 
filed earlier by the plaintiff. The plain- 
tiff now applies in revision, 


P. N. 
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3. The learned Subordinate Judge 
relied on O. 16, R. 1 of the Code of Civil 
Procedure, which provides: 

"At any time after the suit is institut- 
ed, the parties may obtain, on applica- 
tion to the Court or to such officer as it 
appoints in this behalf, summonses tO 
persons whose attendance is required 
either to give evidence or to produce 
documents: 

Provided that no party who has begun 

to call his witnesses shall be entitled to 
obtain process to enforce the attendance 
of any witness against whom process has 
not previously issued, or to produce any 
witness not named in a list. which must 
be filed in Court on or before the date on 
which the hearing of evidence on his 
behalf commences and before the actual 
commencement of the hearing of such 
evidence, without an order of the Court 
made in writing and stating the reasons 
therefor.” 
On a true understanding of the proviso 
to O. 16, R. 1, it is apparent that while 
a party is not entitled as of right to pro- 
duce a witness not mentioned in the list 
filed by him, it is open to the court . to 
entertain an application by such party 
and consider whether for good reason 
the witness should not be allowed to be 
produced, If it decides to allow the party 
to produce the witness it must pass a 
written order stating the reasons for its 
decision, A power has been vested in the 
court, and that power must be exercised 
in accordance with sound judicial princi- 
ple. The court must consider whether 
the testimony of the witness sought to 
be produced is material to, and would 
assist in, the decision of the suit and 
also whether allowing the witness to be 
produced without his name being entered 
in the list of witnesses already filed 
would prejudice the rival party on that 
account (see: Mian Karim Bakhsh v 
Firm Thakar Dass Ram Lal, AIR 1941 
Lah 38), 


4. In the present case, the petitioner 
has in his application stated that Chuni 
Lal was the owner of the land in suit 
and was a material witness for deposing 
to the creation of the tenancy and the 
receipt of rent. He has also stated that 
the omission to include the name of 
Chuni Lal in the list of witnesses was 
inadvertent. The learned Subordinate 
Judge. has dismissed the application on 
the ground merely that the omission of 
the name by inadvertence was no reason 
at all. He should have applied his mind 
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Durga Dass v. Gitan Devi (Pathak C. J.) 


(Pr. 1-2] H. P. 65 


also to the other considerations mention- 
ed above, and then passed an appropri- 
ate order disposing of the application. In 
my opinion, he has committed a material 
irregularity in the exercise of his juris- 
diction. The impugned order must, there- 
fore, be set aside. 

5. The revision petition is allowed, 
the order dated June 5, 1976 passed by 
the learned Subordinate Judge, Dharam- 
sala, is set aside, and the learned Sub- 
ordinate Judge is directed to dispose of 
afresh the application for permission to 
call Chuni Lal as witness. There is no 
order as to costs, 

Revision allowed. 
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Durga Dass, Petitioner v. Smt. 
Devi and others, Respondents. 

Civil Revn. No, 15 of 1976, D/- 20-8- 
1977. 

Civil P. C. (1908), S. 10 — Application 
for stay of suit on ground that the mat- 
ter in issue therein was also directly 
and substantially in issue in pending pre- 
vious suit — Stay not to be refused on 
ground that there was no pending suit 
as it was disposed of by trial court and ` 
only Letters Patent appeal was pending. 

(Para 2) 

In the instant case, however, the ap- 
plication was held to be rightly rejected 
as there was no material on record to 
show that the matter in issue in the pre- 
sent suit was also directly and substan- 
tially in issue in the previously institut- 


Gitan 


ed suit. (Para 2) 
Cases Referred; Chronological Paras 
AIR 1931 PC 263 3 


R. K. Sharma, for Petitioner; 
Sud, for Respondents, 

ORDER:— This is a defendants’ revi- 
sion petition against an order of the 
learned Senior Subordinate Judge, Ha- 
mirpur, refusing to stay a suit under 
S. 10, Code of Civil Procedure. 

2. An application under S. 10 of the 
Code of Civil Procedure was made by 
the defendants in the suit alleging that 
the matter in issue in the suit was also 
directly and substantially in issue in a 
previously instituted suit and therefore 
the subsequent suit should be stayed. 
The learned Senior Subordinate Judge 
by the order dated February 5, 1976, re- 


HU/HU/C687/77/VSS. 


K. D. 


66 H.P. 


jected the application on the ground that 
inasmuch as the previously instituted 
suit had been disposed of by the trial 
Court it could not be described as a pend- 
ing suit and the mere circumstance that 
a Letters Patent appeal had arisen out 
of that suit and was pending was of no 
significance. The present revision petition 
is directed against that order. 


3. It is difficult to accept the view 
taken by the learned Senior Subordinate 
Judge. In S. P. A. Annamalay Chetty v. 
B. A. Thornhill, ATR 1931 PC 263 the 
Privy Council laid down that “where an 
appeal lies the finality of the decree, on 
such appeal being taken, is qualified by 
the appeal and the decree is not final in 
the sense that it will form res judicata 
between the parties”. In other words the 
controversy raised in the suit remains 
pending in appeal or, as is sometimes 
said, an appeal is a continuation of the 
suit. In the circumstances, I would have 
allowed the revision petition. But, un~ 
fortunately for the petitioner, there is 
no material on the record to show that 
the matter in issue in the present suit is 
also directly and substantially in issue 
in the previously instituted suit. There 
is no copy of the plaint, written state- 
ment and the issues pertaining to the 
earlier suit. There ig no other material 
to indicate what was the matter in issue 
in that suit. Therefore, even if the pre- 
sent revision petition is allowed, the 
application under S. 10 of the Code can- 
not succeed. It must fail for want of sup- 
porting material. This is not a case call~ 
ing for interference. 


3. In the circumstances, the revision 
petition fails and is dismissed. But there 
is no order as to costs. 

Petition dismissed, 
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Gurbaksh Singh, Petitioner v. Smf, 
Taran Jit, Respondent. 

F. A. O. No. 7 of 1977, D/- 31-5-1977. 

Hindu Marriage Act (1955), S. 28 (as 
amended by S. 19 of the Amendment Act 
68 of 1976) — Marriage Laws Amend- 
ment Act (8 of 1976), S. 39 (1) (i) — Di- 
vorce proceedings under Hindu Marriage 
Act — Order granting maintenance pen- 
dente lite on 4-11-1976 — Appeal against 
order filed on 9-2-1977 and pending when 
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[Prs. 1-2} Gurbaksh Singh v. Taran Jit (Thakur J.) 


A.L R. 


Marriage Laws (Amendment) Act came 
into force — Appeal is governed by S. 28 
of Hindu Marriage Act as amended by 
virtue of S. 39 (1) (i) of Marriage Laws 
(Amendment) Act 8 of 1976 — Amended 
S. 28 abolishes appeals from orders in 
proceedings under Hindu Marriage 
Act — Order granting maintenance not a 
decree — Order is not appealable. 1977 
Hindu LR 82 and (1977) 79 Pun LR 384, 
Rel. on; TLR (1975) Him Pra 663, Ref. 
(Paras 3, 4 and 5) 


Cases Referred: Chronological Paras 
1977 Hindu LR 82 3 
(1977) 79 Pun LR 384 5 
ILR (1975) Him Pra 663 2 


K. D. Sud, for Petitioner; Indar Singh, 
for Respondent. 


JUDGMENT:— This appeal has been 
filed by Gurbaksh Singh against the 
order, dated 9th February, 1977, passed 
by the District Judge, Mandi, allowing 
the application under S. 24 of the Hindu 
Marriage Act (shortly called the Act) 
made by his wife Smt. Taran Jit for 
grant of maintenance pendente lite and 
expenses of proceedings consequent to 
application under S. 13 of the Act for 
dissolution of the marriage by a decree 
of divorce. The learned District Judge 
while allowing the application under 
S. 24 granted a sum of Rs. 50 (sic— Rs. 
150?) per mensem from August 1972 to 
February 1975 and thereafter a sum of 
Rs. 235 per mensem till the date of dis- 
posal of the petition under S. 13 of the 
Act. 


2 A preliminary point has been rais- 
ed by the learned counsel for the res~ 
pondent that the appeal is not maintain- 
able in view of the amendment made in 
the Act by Act No. 68 of 1976. Accord- 
ing to him, S. 28 as amended by the 
Act does not provide for an appeal 
against the order made under S. 24. This 
application, out of which the present ap- 
peal hag arisen, was filed in September 
1972 before coming into force of the am- 
ending Act. That application was dispos- 
ed of earlier by the District Judge on 
November 4, 1974. The District Judge 
allowed a monthly maintenance of 
Rs. 150 pendente lite to the wife and he 
also allowed an amount of Rs. 200 as 
costs of the proceedings. Dissatisfied 
with that order, the wife filed an appeal 
in the High Court under the provisions 
of S. 28 of the Act as it then stood. Sec~ 
tion 28 as it then stood provided: 

“93 Enforcement of, and appeal from, 


decrees and orders—— All decrees and’ 


ws 


1977 


orders made by the Court in any pro- 
ceeding under this Act shall be enforced 
in like manner as the decrees and orders 
of the Court made in the exercise of its 
original civil jurisdiction are enforced, 
and may be appealed from under any law 
for the time being in force: 

Provided that there shall be no appeal 

on the subject of costs only.” 
At that time the learned counsel for the 
husband raised an objection that S. 28 
did not create a right of appeal. This 
Court by its judgment, dated September 
24, 1975, reported as Smt. Taranjit Kohli 
v. Gurbaksh Singh Kohli, ILR (1975) Him 
Pra 663 repelling the contention of the 
hhusband-respondent held: 

“An appeal under S. 28 lies against all 

decrees and orders specifically mentioned 
in the Act. An order under S. 24 is one 
such order.” 
Therefore, it is obvious that S. 28, as it 
then stood, permitted an appeal against 
all decrees and orders and the order 
made under S. 24 was also appealable. 
But now by S. 19 of the amending Act 
it has been provided that for S. 28 of 
the Act the following shall be substi- 
tuted: 

“28. Appeals from decrees and orders. 
—(1) All decrees made by the Court in 
any proceeding under this Act shall, 
subject to the provisions of sub-s. (3), be 
appealable as decrees of the court made 
in the exercise of its original civil juris- 
diction, and every such appeal shall lie 
to the court to which appeals ordinarily 
lie from the decisions of the court given 
in the exercise of its original civil juris- 
diction; 

(2) Orders made by the court in any 
proceeding under this Act under S. 25 
or S. 26, shall, subject to the provisions 
of sub-s. (3), be appealable if they are 
not interim orders, and every such ap- 
peal shall lie to the court to which ap- 
peals ordinarily lie from the decisions of 
the court given in exercise of its origi- 
nal civil jurisdiction; 

(3) There shall be no appeal under 
this section on the subject of costs only; 
and 

(4) Every appeal under this section 

shall be preferred within a period of 
thirty days from the date of the decree 
or order.” 
A bare perusal of S. 28, as amended 
would show that it makes only the de- 
crees made by the court in any proceed- 
ing under this Act appealable. There is 
no mention of the orders as it stood un- 
der the old unamended S. 28, 


Gurbaksh Singh v. Taran Jit (Thakur J.) 
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3. The further question that arises is 
whether an order under S. 24 is a decree 
against which an appeal lies. This ques- 
tion whether an order passed in proceed- 
ings under S., 24 is an order or a decree 
came up for consideration before this 
Court in Brij Lal v. Smt. Maya Devi 
(1977 Hindu LR 82) and it has been held 
therein that a proceeding under S. 24 
terminates in an order and not a decree. 
The Act has made clear distinction in 
its several provisions between an order 
and a decree. Therefore, in view of this 
rule laid down by this Court in a simi- 
lar case it ig manifest that the order in 
proceedings under S. 24 is not a decree 
but it is an order, which has specifically 
been omitted from the amended S. 28 so 
as to entitle the person against whom 
an order in proceedings under S. 24 of 
the Act ig made to file an appeal against 
the same. 


4. Again S. 39 of the Marriage Laws 
(Amendment) Act, 1976 takes away the 
right of appeal even if the proceedings 
were started before the amending Act 
came into force. Section 39 of the am- 
ending Act reads as follows: 


“39. Special provision as to pending 
cases— (1) All petitions and proceedings 
in causes and matters matrimonial 
which are pending in any court at the 
commencement of the Marriage Laws 
(Amendment) Act, 1976, shall be dealt 
with and decided by such court— 

(i) if it is a petition or proceeding un- 
der the Hindu Marriage Act, then so far 
as may be, as if it had been originally 
instituted therein under the Hindu Mar- 
riage Act, as amended by this Act. 


(ii) if it is a petition or proceeding 
under the Special Marriage Act, then so 
far as may be, as if it had been origi- 
nally instituted therein under the Spe- 
cial Marriage Act, as amended by this 
Act. 

(2) In every petition or proceeding to 
which sub-s, (1) applies, the court in 
which the petition or proceeding is pend- 
ing shall give an opportunity to the par- 
ties to amend the pleadings in so far as 
such amendment is necessary to give 
effect to the provisions of sub-s. (1), 
within such time as it may allow in this 
behalf and any such amendment may 
include an amendment for conversion of 
a petition or proceeding for judicial se- 
paration into a petition or proceeding, as 
the case may be, for divorce.” 
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A look at the provisions of S. 39 (1) (i), 
therefore. makes it clear that a proceed- 
ing pending at the time when the am- 
ending Act came into force is to be dealt 
with and decided as if it has been origi- 
nally instituted under the Hindu Marri- 
age Act as amended by the amending 
Act. Therefore, a proceeding which had 
commenced prior to the enforcement of 
the amending Act shall be treated to 
have been instituted under the amending 
Act. This order which is under challenge 
in this appeal wag passed on 9th Febru- 
ary 1977, whereas the assent to the Mar- 
riage Laws (Amendment) Act 1976 -was 
accorded by the President on 27th May 
1976 and, therefore, this appeal was ob- 
viously governed under the amending 
Act. Even otherwise, if the appeal had 
been pending before this Court prior to 
the commencement of the amending Act, 
still the appeal would have been gov- 
erned under S. 28 as amended by Act 
No. 8 of 1976, which admittedly does not 
create any right of appeal against an 
order in any proceeding under the Act. 
Under S. 24, the order passed by a court 
does not amount to a decree as stated 
above. rather, it is an order, against 
which, admittedly, under the amending 
Act No. 8 of 1976 no appeal ig provided 
for, 


5. Again, in this behalf. I may also refer 
to Smt. Satish Bindra v. Surjit Singh 
Bindra, (1977) 79 Pun LR 384 in which a 
similar view was taken that the 
language of the provisions of S. 19 of 
the Act, i.e. Marriage Laws (Amend- 
ment) Act which provides for substitu- 
tion of new section for S. 28 of the old 
Act, clearly shows that an appeal now 
lies only against three kinds of orders 
under the Act, namely (i) where a de- 
cree is passed; (ii) where a final order is 
made in respect of permanent alimony 
under S. 25 or (iii) for the custody of 
minor children under S. 26. Therefore. 
in these circumstances, it is obvious that 
under S. 28 of the Act as it now stands 
after the amending Act an appeal is not 
provided for against an order made un- 
der S. 24 of the Act because it is not a 
decree. 


6. In these circumstances the appeal 
fails and is hereby dismissed. 


7. The second question is with re- 
gard to the cross-objéections filed by the 
respondent. If the appeal fails, then the 
cross-objections also are not maintain- 
able and the same are also dismissed. 


Nand Kishore v. Kishan Chand (Pathak C. J.) 


plain. 


A.I. R. 


Since the appeal fails on a legal point, 
therefore, the parties are left to bear 
their own costs, 

Appeal dismissed, 
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Nand Kishore, Petitioner v. Kishan 
Chand and others, Respondents. 

Civil Revn. No. 8 of 1977, D/- 10-5- 
1977. 

Civil P. C. (1908), S. 115 — “Case de- 
cided” — Document challenged on seve-. 
ral grounds — Order, admitting docu- 
ment on record, disposing of only one 
issue and other isswes incorporating the 
other challenges left open for decision — 
The impugned order, held, did not con- 
stitute “case decided”. AIR 1968 Guj 236, 


Distinguished. (Para 2) 
Cases Referred: Chronological Paras 
AIR 1968 Guj 236 2 


Kailash Chand, for Petitioner; 
der Pal, for Respondents. 


ORDER:— This defendant’s revision 
petition is directed against an order of 
the trial court admitting a document on 
the record. 


2. At the outset, learned counsel for 
the respondents has raised the objection 
that the order of the trial court does not 
constitute a case decided. I am entirely - 
in agreement. The trial Court has mere- 
ly held that the document. according to 
the construction placed on it, is not a 
deed of partition and therefore does not 
require registration under S. 17 of the 
Indian Registration Act. In coming to 
this finding, it has disposed of only one 
issue. A perusal of the issues, of which 
there are as many as ten, indicates that 
the document has been challenged on 
several other grounds, each one of which, 
if successful, is sufficient to destroy it as 
a basis of the suit. The entire argument 
of learned counsel for the petitioner be- 
fore me is that the document is central 
to the decision of the suit and that by 
the impugned order the principal de- 
fence set up by the petitioner has been 
defeated. To my mind, the finding of the 
trial court incorporated in the impugn- 


Yogin- 


ed order does not preclude the trial 
court from deciding the issues incorpo- 
rating the other challenges directed 


against the document in question. and 
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therefore it cannot be said that the case 
of the petitioner has been put to an end 
by the impugned order. Reference was 
made by learned counsel to Shah Pra- 
bhudas Ishwardas v. Shah Bhogilal 
Nathalal, AIR 1968 Guj 236 but there the 
suit had been brought on the foot of a 
promissory note and the trial court had 
excluded the promissory note from the 
record on the ground that it was inade- 
quately stamped. In that case, the result 
of the impugned order was that the en- 
tire case of the plaintiff fell to the 
ground. In my opinion, having regard to 
the facts and circumstances of this case, 
it cannot be said that the impugned order 
of the trial court constitutes a “case de- 
cided” within the meaning of S, 115 of 
the Code of Civil Procedure, 


3. The revision fails, and is dismissed 
with costs, 
Revision dismissed, 
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Jai Singh and others, Petitioners v, 
Lala Ganesha and another, Respondents, 
Civil Revn. Nos, 34 and 35 of 197% 
D/- 25-4-1977, 


Civil P. C. (1908), S. 115 — Error of 
jurisdiction — Revision against grant of 
injunctions in two suits — Order in ear- 
lier suit maintaining status quo, as it was 
not determinable which of the parties 
was in possession of disputed land — 
Order in subsequent suits holding res- 
pendents to be in possession — Order 
passed after considering further docu- 
mentary evidence in subsequent suits — 
Earlier order directing observance of 
“status quo” was not an order of injunc- 
tion — Order of injunction based on 
further evidence in subsequent suit was 
justified — Held, that there was no error 
of jurisdiction in the subsequent order of 
injunction. (Para 2) 


Indar Singh, for Petitioners, 


ORDER:— This and the connected re« 
vision petition arise out of two appeals 
filed by the petitioners against the grant 
of injunctions in two suits in favour of 
the respondents, E 

2. It appears that a suit was filed by 
the petitioners for declaration and in= 
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junction in the Court of the learned Sub- 
ordinate Judge, Sarkaghat with respect 
to certain parcels of lahd. It was alleged 
that by an ex parte order in partition 
proceedings initiated by the respondents 
an order for partition had been obtain- 
ed by them and that they were attempt- 
ing to disturb the possession of the peti- 
tioners in the land in suit. An applica- 
tion was also made by the petitioners in 
that suit for the grant of an interim in- 
junction, and on Oct. 10, 1975 the learn- 
ed Subordinate Judge made an order re- 
quiring the parties to maintain the statue 
quo. He specifically found that it was 
not possible to hold which of the parties 
was in possession of the disputed land, 
but observing that it was necessary _ to 
maintain the position as it stood at the 
institution of the suit he made the order 
of “status quo”. Subsequently the two 
suits, out of which the present revisions 
arise, were filed by the respondents. , 
They claimed that pursuant to the parti- 
tion proceedings taken by them the ori- 
ginal block of land had been partitioned 
and the land in dispute had fallen to 
their portion and possession thereof was 
given to them. 


They prayed for an injunction in the 
two suits restraining the petitioners from 
interfering with their possession. Simul- 
taneously they also filed an application 
for interim injunction. That application 
came on before the learned Subordinate 
Judge, Sarkaghat — the same learned 
Subordinate Judge who had already 
made the order of Oct. 10, 1975 in the 
earlier suit filed by the petitioners — and 
after considering further documentary 
evidence on the record he came to the 
conclusion that the respondents were in 
possession and that, therefore, they were 
entitled to an injunction restraining the 
petitioners from interfering with their 
possession. He observed that the order 
dated Oct. 10, 1975 made earlier by him 
in the earlier suit called for reconsidera- 
tion inasmuch as all the facts had not 
been brought to his notice at the time 
the injunction was claimed. Against the 
order of injunction granted by the learn- 
ed Subordinate Judge in the two suits 
the petitioners appealed, and the learned 
District Judge, Mandi, by his order dated 
Jan. 31, 1977, dismissed the two appeals. 


_ The petitioners now apply in revision. 


3. Learned counsel for the petitioners 
has contended that an anomalous situa- 
tion had arisen between the parties in 
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respect of the land in dispute. He points 
out that the learned Subordinate Judge 
having already held that the petitioners 
were in possession and: on that basis 
granted the order dated Oct. 10, 1975 
directing that the status quo be main- 
tained between the parties, could not 
subsequently make an order holding that 
the respondents were in possession of the 
same land and therefore could not grant 
an injunction in their favour. It is clear 
that the contention proceeds on a mis- 
conception of the facts. The order dated 
Oct. 10, 1975 made by the learned Sub- 
ordinate Judge in the earlier suit clearly 
stated that it was not possible for the 
court to determine which of the parties 
was in possesion. The learned Subordi- 
nate Judge made an order directing the 
parties to observe a “status quo”. The 
order was plainly not an order of in- 
junction made on the basis that the peti- 
tionerg were in possession. There was 
nothing to prevent the learned Subordi- 
nate Judge from subsequently consider- 
tng the same matter again on the injunc- 
tion applications filed in the subsequent 
suits. He found, on further material be- 
fore him, that the respondents were in 
fact in possession. He was justified in 
making the order which he did. The 
learned District Judge rightly dismissed 
the appeals. I see no error of jurisdic- 
tion in the appellate order of the learn- 
ed District Judge. 


3. Learned counsel for the petitioners 
points out that the learned Subordinate 
Judge. Sarkaghat, could not, while pass- 
ing orders on the injunction applications 
in the subsequent two suits, make an 
order vacating the order dated Oct. 10, 
1975 passed in the earlier suit. The ob- 
servation made by the learned Subordi- 
nate Judge does not, in my opinion, 
amount to an order of vacation. The 
learned Subordinate Judge is bound to 
take up the injunction application in the 
earlier suit and pass appropriate orders 
separately on that application. It is open 
to him to take into account the fact that 
he had already made the order of in- 
junction, out of which the present pro- 
ceedings arise, 


_ 4 The revision petitions fail, and are 
dismissed, No costs, 


Revision dismissed, 
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M/s. Jaimal Singh Lachman Singh, 


Petitioner v. The State of Himachal Pra<« | 


desh and others, Respondents, 
C. W. P. No. 262 of 1975, D/~ 13-4-1977, 
Constitution of India, Art. 226 — Na- 
tural justice — Forest contract — Exten- 
Sion of period of lease granted — Subse- 


quent cancellation of extension without: 


Opportunity to show cause — Petition 
maintainable. 


One of the clauses in the forest con- 
tract empowered the forest authority to 
extend period of leage in certain circum- 
stances, The contract also contained the 
usual arbitration clause. On an applica- 
tion made by the contractor, the autho- 
rity granted extension but later on can- 
celled it without giving the contractor 
any opportunity to show cause. In a writ 
petition filed by the contractor the res- 
pondent Government contended that the 
dispute was one for which no writ peti- 
tion was maintainable. The dispute had 
arisen out of a contractual obligation and 
under the arbitration clause the matter 
was one which could be referred only to 
the arbitrator for adjudication. Held, the 
respondent’s contention could not be ac- 
cepted. Although the right had initially 
accrued in a contract, the extension did 
really create a civil right in favour of 
the petitioner and as the right was taken 
away by the respondents arbitrarily 
without giving the petitioner any ade- 
quate opportunity the petition for quash- 
ing the arbitrary and unlawful action on 
the part of the public authority was 
maintainable, AIR 1973 SC 205, Foll; 
AIR 1975 Him Pra 30, Distinguished; 
AIR 1975 SC 1121, Referred. 

(Paras 3, 5) 

Cases -Referred: Chronological Paras 
AIR 1975 SC 1121: 1975 Tax ‘LR 1569 5 
AIR 1975 Him Pra 30:ILR (1974) Him 
Pra 838 4 


AIR 1973 SC 205 3, 6 
1972 Cur LJ 340 vi 
AIR 1970 SC 150: 1969 Serv LR 445 7 
AIR 1967 SC 1269: (1967) 2 SCR 625 7 


J. L. Gupta with Mrs. P. Malhotra, for 
Petitioner; B. Sita Ram, Advocate-Gene- 
ral, for Respondents. 


ORDER:— This writ petition under 
Arts. 226 and 227 of the Constitution of 
India has been filed by the petitioner 
firm which deals in forest contracts. The 
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petitioner in Sept. 1974 had purchased 
the right to fell bamboos in forest lot 
No. 1/74-75 in Kunihar Forest Division 
in an open auction for Rs, 4,25,000. The 
area which was auctioned was about 100 
acres, The working period of the lease 
was up to 30-4-1975. The forest autho- 
rities granted permission for felling the 
trees only after about a month of the 
sanction of the lease. By March 1975, 
the petitioner could fell trees only from 
an area of 200 acres. The total out-put 
worked out was about 500 truck loads, 
Out of that the petitioner could export 
only 27 truck loads. By March they had 
paid an amount of Rs. 2,56.250. The peti~ 
tioner could not export the entire out- 
put due to certain difficulties and there- 
fore requested the respondents to per~ 
mit them to export the remainder part 
after the expiry of the working period 
explaining the difficulties which prevent- 
ed them from exporting the output 
within the stipulated period. The res- 
pondenis did not accept the request and 
by letter, Annexure P-5, dated 7-3-1976 
cancelled the agreement and ordered the 
seizure of the bamboos extracted by the 
petitioner. But, subsequently this order 
was withdrawn, 


2. On 29-3-1975 the petitioner again 
made a request to respondent 3 to grant 
extension for working out the leased 
forest upto 30-4-1974 for the reasons 
mentioned in their letter of request. The 
representation was recommended by res- 
pondent 3 and endorsed by respondent 2 
vide Annexure P-8. The representation 
was accepted and extension was granted 
up to 30-4-1976 vide Annexure P-10. Ac- 
cording to the petitioner after receipt of 
the extension order, Annexure P-10, they 
could. not start work due to on-set of 
rains and in the meanwhile the peti- 
tioner received another order, dated 
19-8-1975, by which the extension grant= 
ed to the petitioner upto 30-4-1976 had 
been cancelled. The order is Annexure 
P-11. The petitioner again represented 
to respondents 1 and 2 for withdrawing 
the order, Annexure P-11, and to permit 
them to work in the forest leased out to 
them. But, it appears that no reply was 
given and instead the respondents noti- 
fied the re-auction by order, Annexure 
P-13, for felling and removal of the 
felled trees, The petitioner, therefore, 
have challenged the order of cancella~ 
tion as also the order of re-auction of 
the area of felling the bamboos in viola~ 
tion of the principles of natural justice, 
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3. The submission made by the res- 
pondents was that the dispute was one 
for which no writ was maintainable. The 
dispute has arisen out of a contractual 
obligation and under Cl. 42 of the agree- 
ment, the matter was one which could 
be referred only to the arbitrator for 
adjudication. Cl. 42 of the agreement 


` reads as under: 


“Except where otherwise provided in 
the agreement if any question, difference 
or objections whatsoever shall arise in 
any way connected with or arising out 
of or touching this instrument or the 
meaning or operations of any part there- 
of or the rights, duties or liabilities of 
either party shall be referred for arbi- 
tration to any Deputy Commissioner in 
Himachal Pradesh......... 


Clause 3 of the agreement jis also rele- 
vant for the present purposes. The same 
gives power to the Conservator of Fo- 
rests/Chief Conservator of Forests to ex- 
tend the period of lease laying down 
such conditions as are necessary to safe- 
guard the forest working, considering the 
facts on receipt of application by the 
lessee explaining reasons for not com- 
pleting the work subject to the condition 
that the dates of payment of royalty in- 
stalments will not be affected. Undoubt- 
edly under Cl. 3 of the agreement on 
the expiry of the lease period the lessee 
has got no right on the bamboos which 
are lying standing in the forests and on 
the felled bamboos and the bamboos un-. 
removed from the leased forest. In the 
instant case the extension order, Anne- 
xure P-10 was passed on 14-4-1975 and 
time was extended upto 30-4-1976 on 
payment of Rs. 3,400, but immediately 
thereafter, the letter, dated 9-8-1975 An- 
nexure P-11, cancelling the extension 
was issued. Undoubtedly in terms of 
Cl. 3 respondents had the right to ex- 
tend the period and which they did sub- 
ject to the condition that the petitioners 
were required to pay Rs. 3,400. The pe- 
titioners challenge the cancellation order 
on the ground that this order was pass~ 
ed without affording them adequate op- 
portunity to show cause against the pro~ 
posed order. The respondents did accede 
to the request of the petitioner for ex- 
tension of time to enable them to fel 
the bamboos and to export the same and 
hence a valuable right had accrued in 
favour of the petitioner. This civil right 
which had accrued in favour of the peti- 
tioner was independent of the contract, 

though initially the right accrued at the 





72 H. P. 


time of contract but it was independent 
of the same and that such a civil right 
which had accrued in their favour could 
not be cancelled by the respondents 
without affording adequate opportunity 
to show cause against the proposed order 
and for this reliance was placed on D. F. 
O. South Kheri v. Ram Sanehi Singh 
(AIR 1973 SC 205) in which the conten- 
tion was that the dispute arose out of the 
terms of the contract and the D.F.O. 
under the terms of the contract had au- 
thority to modify any action taken by a 
subordinate forest authority. the remedy 
of the respondent was to institute an 
action in the civil court and that the writ 
petition was not maintainable. It was 
held therein that the order had been 
passed by a public authority modifying 
the order or proceedings of a subordi- 
nate forest authority which had depriv- 
ed the contractor of a valuable right and 


it was, therefore, not possible to hold 
that merely because the source of the 
right which the respondent claims was 


initially in a contract, for obtaining re- 
lief against any arbitrary and unlawful 
action on the part of a public authority, 
he must resort to a suit and not to a pe- 
tition by way of a writ. Therefore, on 
the basis of this authority it is quite evi- 
dent that although the right had initi- 
ally accrued in a contract, the extension 
did really create a civil right in their 
favour and the right was taken away by 
the respondents arbitrarily without giv- 
ing them any adequate opportunity and, 
therefore, the petitioner could not be 
dragged to a civil suit and a petition for 
quashing the arbitrary and unlawful ac- 
tion on the part of the public authority 
they could maintain a writ petition. 


4, The learned counsel for the res- 
pondents also relied on Bal Krishan Vaid 
v. State of Himachal Pradesh. etc., ILR 
(1974) Him Pra 838: (AIR 1975 Him Pra 
30) this case has got no bearing on the 
facts of the present case inasmuch as in 
that case what was challenged was a no- 
tice. The contract itself provided that the 
contract could be cancelled on a notice of 
30 days. But, the present is not a con- 
tract in such terms. Here the agreement 
itself states that it has been entered 
into in pursuance of the provisions of 
the Indian Forest Act, as amended, and 
the rules made thereunder. This is the 
very opening paragraph of the agreement 
deed. Therefore, in these circumstances 
it is a case in which a writ petition is 
maintainable and not that the petitioner 
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should be directed to refer the matter 
to the arbitration. There is no provision 
like Cl. 30 of the agreement as in the 
case of Bal Krishan Vaid (supra) in the 
present case. Therefore, this is clearly a 
distinguishable case. 

5. The respondents further relied on 
Har Shankar v. Deputy Excise and Taxa- 
tion Commr. (AIR 1975 SC 1121). In that 
case the attack wag for impeaching the 
very contract. But, this is not the case 
here. Here the case is that the respon- 
dents had extended the period and so 
now they cannot take away that valu- 
able right without conforming to the 
principles of natural justice. Hence this 
authority also is not relevant for the 
present purposes. I am, therefore, of the 
view that the writ petition is maintain- 
able. The objection raised by the learn- 
ed counsel that the matter is one which 
ig covered by Cl. 42 of the agreement 
and that the case must be referred to the 
arbitration and no writ petition is main- 
tainable. is overruled. 


6. The next point that has been rais- . 


ed by the petitioner is that no notice 
was issued to them before the cancella- 
tion of the extension order, Annexure 
P-10 and that the order wag in violation 
of the principles of natural justice and 
was not sustainable. And in order to sup- 
port this contention the petitioner again 
relied on D. F. O. South Kheri, AIR 1973 
SC 205 (supra) which says that when the 
order affects a person’s rights to pro- 
perty, the order has still to be made in 
a manner consonant with the rules of 
natural justice. In that case the Divi- 
sional Forest Officer had set aside the 
proceedings of a subordinate authority 
and passed an order which involved the 
respondent in a considerable loss. The 
order involved civil consequences and it 
was held: “without considering whether 
the order of the D.F.O. was vitiated be- 
cause of irrelevant considerations, the 
order must be set aside that it was con< 
trary to the basic rules of natural jus- 
tice.” 

7. The petitioner further relied on an 
unreported case entitled Civil Writ No, 
3846 of 1971, Lachhaman Singh v. Pun- 
jab State decided on 4-1-1972* by the 
Punjab and Haryana High Court. That 
was a case of the present petitioner and 
the facts appear to be quite identical in 
both the cases. In that case also he had 
taken a contract for felling bamboos in 
Ropar and after the expiry of the nor- 


*Reported in 1972 Cur LJ 340, 
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mal period of lease further extension 
was granted which was subsequently 


cancelled without any notice and afford- 
ing any opportunity to the petitioner to 
be heard. He filed a writ petition against 
that order and it was held in that case 
also that an order granting certain bene- 
fits to a citizen cannot be withdrawn by 
the State by merely alleging or assum- 
ing that the order is invalid. Even if the 
Government thought it to be so, it had 
to hear the petitioner before recording 
such a decision as the petitioner might 
have convinced the appropriate authority 
that its impression was wrong and the 
order of extension was really valid, legal 
and proper. In the instant case, what has 
been contended by the respondents is 
that extension was merely a concession 
granted by the authorities to the peti- 
tioner and that they cannot take any 
advantage of this concession if they fail- 
ed to execute the work within the stipu- 
lated period or failed to make the pay- 
ment of the royalty dues and that they 
were within their right to cancel the ex- 
tension without any notice. It may bē 
stated here that this submission does not 
appear to be correct. In the first instance 
the respondents had not taken up this 
objection of non-payment of the dues or 
the extension fee within the stipulated 
period. This point was raised only in the 
written note of arguments submitted by 
the Advocate-General but he had not 
taken up any plea in the return filed by 
him. Secondly. in go far as the royalty is 
concerned the petitioners have been pay~ 
ing the same and, according to them, 
they had paid Rs. 2,56,000 till March 
1975. The action on the part of the res- 
pondents for cancellation of the order 
granting extension is wholly arbitrary. 
The respondents could not pass any ex 
parte order when a valuable civil right 
had accrued in their favour by this ex- 
tension order and this could be taken 
away only after having afforded an ade- 
quate opportunity to them to show cause 
why the contract should not be cancel- 
led for non-compliance with the terms 
of the agreement. The petitioner could 
have shown some reasonable cause which 
might have convinced the authorities or 
for the matter of that the respondents 
that the petitionerg had a genuine cause 
for not complying with the requirements 
of the agreement or the extension order. 
That being so, this order as passed is 
wholly in violation of the principles of 
natural justice and the same cannot be 
sustained. In support of this, I may also 
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refer to the State of Orissa v. Dr. (Miss) 
Binapani Dei, (1967) 2 SCR 625: (AIR 
1967 SC 1269) and A. K. Kraipak v. 
Union of India, 1969 Serv LR 445: (AIR 
1970 SC 150) which also lay down that 
the principles of natural justice tare at- 
tracted in the case of this type. It is not 
disputed by the respondents that ne 
notice of the proposed action taken by 
the impugned order was given to the pe- 
titioner. This cancellation order, there- 
fore, having been passed arbitrarily and 
without adequate opportunity to the 
petitioner to show cause has prejudice 


and influenced the civil rights and on 
that basis I am of the view that thi: 


order cannot be sustained. 

8. In the light of the above, the peti- 
tion, therefore, succeeds. The orders 
Annexures P-11 and 13 which are arbi- 
trary are hereby quashed and it is di- 
rected that the respondents shall give 
proper opportunity to the petitioner be- 
fore taking any such action. Further, il 
is ordered that this period whict 
has been taken in the disposal of this peti- 
tion during which period the contract 
remained suspended shall be deemed tc 
be an extension for the purpose of exe- 
cution of the contract work. And further 
it shall afford another two months from 
the date of this order before it can take 
appropriate action in the matter in ac- 
cordance with law, 

Petition allowed 
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Kalyan Singh, Petitioner v. Kagdi Ram 
and others. Respondents. 

Civil Revn. No. 48 of 1973, D/- 31-3- 
1977, 

Civil P. C. (1908), O. 1, R. 10 — Trans- 
position of defendant to the array ol 
plaintiffs —- Cannot be permitted if it 
alters nature of suit. (Para 3) 

D. Gupta, for Petitioner; H. S. Thakur, 
for Respondents. 

ORDER:— This is a revision petition 
directed against an order of the learned 
Subordinate Judge, Rohra refusing to 
transpose the petitioner from the array 
of defendants to the array of plaintiffs. 

2. One Gokal sold a parcel of land to 
Naratu Ram. A pre-emption suit was fil- 
ed by Kagdi Ram on the footing that he 
was co-sharer of Gokal and was, there- 
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ore, entitled to pre-empt the sale. 
Jokal had died before the institution of 
he suit. and consequently Kagadi Ram 
mpleaded Kalyan Singh, the son of 
Fokal, ag defendant in the suit, Kalyan 
Singh applied to the trial Court for an 
rder transposing him from the array of 
lefendants to the array of plaintiffs. 
“he application was moved on the basis 
hat he, Kalyan Singh, had a better title 
o pre-empt the sale than the original 
laintiff, Kagadi Ram, and therefore he 
hould be entitled to sue for a decree for 
yossession by pre-emption in his favour. 
The trial Court rejected his application 
yy an order dated August 1, 1973. Kalyan 
Singh now applies in revision. 

3. It is apparent that Kalyan Singh 
vas impleaded, by the plaintiff Kagadi 
tam. as a defendant in the suit in his 
‘apacity ag representing the estate of the 
vendor Gokal. There was no other rea- 
ion for impleading him as defendant. 
Che suit as framed was intended to try 
the claim asserted by Kagadi Ram found- 
‘d on the right of pre-emption claimed 
3y him. If any relief was decreed to him, 
t would involve a decree not only against 
he vendee but also against Kalyan 
Singh. To permit Kalyan Singh to be- 
tome a plaintiff and assert the right of 
sre-emption claimed by him would be to 
uter the very nature of the suit and the 
‘apacity in which Kalyan Singh was im-= 
leaded. That cannot be allowed, 

4. The revision petition fails and is 
lismissed with costs. 

Revision dismissed. 
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M/s. Eastern Commercial Corporation, 
Tlaimants v. State of Himachal Pradesh, 
Respondent. 


O. M. P. Nos. 56 and 99 of 1973; De 
19-3-1977. 
(A) Arbitration Act (1940), S. 31 (3) 


ind (4) — Applications under — Juris- 
liction to entertain and power to decide. 

An application in which one of the 
arties to the proceedings makes a griev- 
mee that the arbitration proceedings are 
1ot properly conducted because the arbi- 
rator has no jurisdiction to issue inte- 
‘im order is one regarding the conduct 
f arbitration proceedings or one which 
rises out of the arbitration proceedings. 
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The Court has, therefore, jurisdiction to 
entertain such an application under sub- 
s. (3) of S. 31 and to dispose of the same 
under sub-s. (4) thereof. (Para 14) 
The concept of power and the concept 
of jurisdiction are undoubtedly different 
concepts. But existence of jurisdiction 
necessarily implies the existence of 
power to do the thing in dispute. When 
sub-s. (3) of S. 31 says that the particu~ 
lar Court has got jurisdiction to enter- 
tain application regarding the conduct of 
arbitration proceedings or the applications 
arising out of such proceedings, it ne- 
vessarily implies that that court has got 
power to decide such applications. 
(Para 15) 
(B) Arbitration Act (1940), Ss. 13, 41, 
First Schedule, Para 6 — Powers of arbi- 
trator — Arbitrator has no statutory 
power to pass interim orders. 


Section 13 enumerates five items for 
investing the arbitrator with different 
types of power. None of these five items 
can be construed as investing the arbi- 
trator with power to pass interim orders. 

(Para 18) 

The generality of the power contem- 
plated by the words “all other things 
which during the proceedings on the re- 
ference the arbitrators or umpire may 
require” in Para 6 of Schedule 1 must be 
confined to the specific power which is 
referred to in the main body of para 6 
of the First Schedule. It is obvious that 
this para of the First Schedule is with 
reference to the arbitrators power te 
examine witnesses and require them to 
produce all books, deeds, papers, ac- 
counts, writings and documents which 
are in the possession or power of the 
parties concerned. (Para 18) 

There ig no specific provision in the 
Act which would enable an arbitrator to 
pass an interim order which would other~ 
wise be passed by a civil court under the 
provisions of the Code of Civil Proce~ 
dure. Case law discussed. (Para 19) 

Proviso to Cl. (b) of S. 41 makes it 
clear that the original power of the 
Court to issue interim orders and the 
power of the arbitrator, operate in dis- 
tinct fields with the result that if the 
court fincs that by the exercise of its 
powers to pass interim orders it would 
prejudice the power of the arbitrator, the 
court would refrain from exercising the 


said power. (Para 22) 
Cases Referred: Chronological Paras 
AIR 1970 Cal 255 : 20, 22 
AIR 1968 J & K 86 24 


1977 Eastern Commrl, Corpn, v. State (Mehta J.) 
AIR 1964 Madh Pra 219 25 
AIR 1953 SC 313 13 
AIR 1928 Cal 256 17, 23 
(1893) 2 Ch 486: 62 LJ Ch 697 23 
(1892) 1 Ch 633: 61 LJ Ch 218 23 
(1878) 8 Ch D 26:38 LT 3 23 


(1873) 8 Ch App 473: 42 LJ Ch 447 23 


R. N. Malhotra and Mrs. P. Malhotra, 
for Claimants; H. K. Paul, Asst, Advo- 
cate General, for Respondent. 


ORDER:— By a previous order both 
these matters are ordered to be heard 
together. 


2. O.M.P. No. 56 of 1973 arises out of 
the interim order passed by the arbitra- 
tor on 29-3-1973 staying the recovery of 
the royalty amount of Rs. 44,390.10 till 
the disposal of the arbitration proceed- 
ings between the parties pending before 
him. The case of the State which has 
felt aggrieved by this order is that the 
arbitrator has no jurisdiction to pass 
such interim order in the pending arbi- 
tration proceedings and, therefore, the 
above referred order of the arbitrator 
should be quashed under S. 31 of the 
Indian Arbitration Act, 1940. 


3. O.M.P. No. 99 of 1973 is also prefer- 
red by the State claiming for extension 
of time under S. 28 of the Arbitration 
Act. This prayer of the State for exten- 
sion of time under S. 28 of the Arbitra- 
tion Act is not resisted by the claimants 
and should, therefore. be allowed. 


4, So far as O.M.P. No. 56 of 1973 is 
concerned, the claimants. had raised a 
preliminary objection challenging the 
jurisdiction of this Court and contending 
that it was the High Court of Delhi 
which had jurisdiction to entertain such 
applications. Point arising out of this 
contention was referred to a Division 
Bench and the same now stands decided 
by the judgment of the Division Bench 
dated 13-12-1974. 

5. In view of the above decision, the 
other contentions which are raised by 
the parties now remain to be decided. 

6. Before stating the contentions of 
the parties it would be necessary to state 
Shortly the facts constituting the back- 
ground of this dispute. The claimants are 
the forest lessees and had entered into a 
contract with the Forest Department of 
the State of Himachal Pradesh. This con- 
tract contained an arbitration clause 
which was in the following terms:— 

“29. That if any question, difference or 
subject on whatsoever shall arise be- 
tween the parties to these presents or 
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their respective representatives or be- 
tween one of the parties hereto and the 
representatives of the other of them 
touching these presents or any clause or 
thing herein contained or the construc- 
tion thereof or as to any matter in any 
way connected with or arising out of 
these presents or the operation thereof 
or the rights, duties, or liabilities of 
either parties then save in so far as the 
decision of any such question or dif- 
ference or part thereof is already herein- 
before otherwise provided for and has 
been so decided, every such question, 
difference or objection including any 
question or difference as regards whether 
the decision of any particular matter has 
heen otherwise provided for and/or whe- 
ther it has been finally decided accord- 
ingly failing either of which whether 
the Arbitrator referred to below should 
decide it or whether the contract herein- 
before contained should be terminated or 
has been duly terminated and ag regards 
rights and obligations of the parties as 
the result of such termination shal] be 
referred for arbitration to the Deputy 
Commissioner. Sirmour District, Nahan 
or should he be unable or unwilling to 
act, to such Assistant as the said Deputy 
Commissioner shall appoint as sole arbi- 
trator and hig decision shall be final and 
binding and where the matter involves a 
claim for or the payment or recovery or 
deduction of money only the amount, if 
any, awarded in such arbitration shall be 
recoverable in respect of the matter so 
referred.” 


7. Dispute has arisen between the 
parties with regard to this contract. Ac- 
cording to the claimants the Forest De- 


‘partment of the State of Himachal Pra- 


desh has committed ‘breach of contract 
and, therefore, a sum of Rs. 1,00,000 and 
odd remains due to them on account of 
the breach of the contract. The defen- 
dant State claims royalty amount of 
Rs. 44,390.10 and sought to realise this 
amount by way of arrearg of rent reve- 
nue. 


8. As the dispute as regards the dam- 
ages claimed by the claimants arises 
between the parties, an application un- 
der S. 20 of the Act was moved before 
this Court by the claimants for filing in 
Court the arbitration agreement. This 
application was registered as C.O.P. No. 
9 of 1969 and has been decided in favour 
of the claimants on 18-10-1970. The 
Court in that application also referred 
the dispute between the parties to the 


76 H.P. {[Prs. 8-13] Eastern Commrl. Corpn. v. State (Mehta J.) 


arbitration of Deputy Commissioner. Sir- 
mour district at Nahan. 

9. During the pendency of the pro- 
ceedings before the Arbitrator the claim~ 
ants moved an application for stay of the 
proceedings started for the recovery of 
the balance of royalty amount of Rupees 
44,390.10. After hearing the parties the 
arbitrator allowed this stay application 
and granted a stay in the following 
terms:— 

“It is, therefore, ordered that the re~ 
covery proceedings taking place before 
the Collector, Patiala, District Patiala in 
respect of the amount of Rs. 44,390.10 
(Rupees forty-four thousand three hun- 
dred and ninety and paise ten only) are 
stayed till the disposal of the arbitration 
case,” 

It is this order which the State has now 
challenged in these proceedings. 


10. The learned Advocate for the 
State contended that neither under the 
Arbitration agreement between the par- 
ties, nor under any of the statutory pro- 
visions of the Arbitration Act, 1940, the 
arbitrator has got any power or jurisdic- 
tion to pass such interim orders and, 
therefore, this court exercising its juris- 
diction under S. 31 of the Arbitration 
Act should set aside the said order. 

ll. As against this it is contended on 
behalf of the claimants that the arbitra- 
ter had implied jurisdiction to pass this 
order because, if he has jurisdiction to 
finally decide and settle the dispute be- 
tween the parties, he should be presum- 
ed to have jurisdiction to pass all the 
orders which are ancillary to his main 
power. It was further contended on be- 
half of the claimants that S. 31 of the 
Arbitration Act has no application to the 
facts of the case because that section 
merely provides for the jurisdiction of 
the Court and does not speak about its 
powers and, therefore, even if it is found 
that the arbitrator had no jurisdiction to 
pass such orders this court can inter- 
fere with the arbitrator's order only 
when the matter comes before this court 
for the purpose of confirmation of the 
fina] award passed by him. 

12. In view of these contentions the 
first question which arises to be consi- 
dered is whether this court has got 
power and jurisdiction to Interfere with 
the order passed by the arbitrator under 
S. 31 of the Act. This section is in the 
following terms: 

“31. (1) Subject to the provisions of 
this Act, an award may be filed in any 
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Court having jurisdiction in the matter 
to which the reference relates. i 

(2) Notwithstanding anything contain- 
ed in any other law for the time being 
in force and save as otherwise provided 
in this Act, all questions regarding the 
validity, effect or existence of an award 
or an arbitration agreement between the 
parties to the agreement . or persons 
claiming under them shall be decided by 
the Court in which the award under the 
agreement has been, or may be, filed, 
and by no other Court. 


(3) All applications regarding the con- 
duct of arbitration proceedings or other- 
wise- arising out of such proceedings 
shall be made to the Court where the 
award has been, or may be, filed, and to 
no other court. 

(4) Notwithstanding anything contain- 
ed elsewhere in this Act or in any other 
law for the time being in force where in 
any reference any application under this 
Act has been made in a Court competent 
to entertain it, that Court alone shall 
have jurisdiction over the arbitration 
proceedings and all subsequent applica- 
tions arising out of that reference and 
the arbitration proceedings ghall be made 
in that Court and in no other Court.” 

13. The Supreme Court had an occa- 
sion to consider these provisions of S. 31 
in another context in the decision given 
in Kumbha Mawji v. Dominion of India 
reported in AIR 1953 SC 313. For the 
purpose. of this matter we are concerned 
only with the interpretation of sub- 
ss. (3) and (4) of S. 31. With regard to 
these two sub-sections the Supreme 
Court has observed as under in the above 
referred decision:— 

“Sub-section (3) is intended to provide 
that all applications regarding the con= 
duct of arbitration proceedings or other- 
wise arising out of such proceedings are 
to be made only in one Court. and lays 
on the concerned party the obligation to 
do so. Then comes sub-s. (4), the object 
of which apparently is to go further 
than sub-s. (3), that is, not merely cast- 
ing on the party concerned an obligation 
to file all applications in one Court but 
vesting exclusive jurisdiction for such 
applications in the Court in which the 
first application has been already made.” 
Proceeding further the Supreme Court 
has observed as under with regard to the 
scheme of S. 31: 

“Thus it will be seen on a comprehen- 
sive view of S. 31 that while the first 
sub-section determines the jurisdiction of 
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the Court in which an award can be fil- 
ed, sub-ss, (2), (3) and (4) are intended 
to make that jurisdiction effective in 
three different ways, (1) by vesting in 
one Court the authority to deal with all 
questions regarding the validity, effect or 
existence of an award or an arbitration 
agreement, (2) by casting on the persons 
concerned the obligation to file all ap- 
plications regarding the conduct of arbi- 
tration proceedings or otherwise arising 
out of such proceedings in one Court. 
and (3) by vesting exclusive jurisdiction 
in the Court in which the first applica- 
tion relating to the matter is filed. The 
context therefore, of sub-s. (4) would 
seem to indicate that the sub-section was 
not meant to be confined to applications 
made during the pendency of an arbi- 
tration.” 

These observations show the comprehen- 
sive nature of the jurisdiction which 
vests in court under all the four sub-sec~ 
tions of S. 31. 


14. Special reference to sub-s. (3) 
shows that every application, which is 
with regard to the conduct of the arbi- 
tration proceedings, or which arises out 
of such proceedings, should be made to 
the court where award may be filed. 
Therefore, if a particular application is 
found to be either regarding the conduct 
of a particular arbitration proceeding, 
or arising out of such arbitration pro- 
ceeding, such an application can be filed 
to this court because there is no dispute 
about the fact that this is the court 
where award will have to be filed after 
the arbitrator makes the same. The sim- 
ple question, therefore. is whether the 
present is the application which is re- 
garding the conduct of arbitration pro- 
ceedings or which arises out of the arbi- 
tration proceedings. In my opinion, it is 
both, for the simple reason, that in this 
application the State has made a griev- 
ance that the arbitration proceedings 
are not properly conducted because the 
arbitrator has no jurisdiction to issue in- 
terim order of this type. It can also be 
said to be arising out of the arbitration 
proceedings for the simple reason that 
the interim order which is challenged is 
an order arising out of the arbitration 
proceedings. There can, therefore, be no 
dispute about the fact that this court has 
got jurisdiction to entertain such applica- 
tions under sub-s. (3) of S. 31, and to dis- 
pose of the same under sub-s. (4) thereof. 


15. Shri Malhotra, learned Advocate 
of the claimants, however, contended that 
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suggests that the concept of power 
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what S. 31 does is merely to confer jur- 
isdiction without conferring power in 
the court to decide such matters. He 
pointed out that the scheme of the Act 
and 

concept of jurisdiction are quite dif- 
ferent. Now it cannot be gainsaid that 
both these concepts are different. Simply 
because a particular authority is clothed 
with a particular power, that authority 
does not in all cases get the jurisdiction 
to exercise that power. Therefore, the 
concept of power and the concept of 
jurisdiction are undoubtedly different 
concepts. But whenever a particular au- 


‘thority is given jurisdiction to do a par- 


ticular thing, the vesting of that juris- 
diction becomes meaningful only if the 
authority has power to do that thing. In 
other words, existence of jurisdiction 
necessarily implies the existence of power 
to do the thing in dispute. Under the cir- 
cumstances, when sub-s. (3) of S. 31 says 
that the’ particular court has got jurisdic- 
tion to entertain applications regarding 
the conduct of arbitration proceedings or 
the applications arising out of such pro- 
ceedings, it necessarily implies that that 
court has got power to decide such ap- 
plications. This aspect of the matter is 
made more clear by sub-s. (4) of S. 31. 
Under the circumstances, this prelimi- 
nary objection raised on behalf of the 
claimants that this court should not in- 
terfere with the impugned order of the 
arbitrator as it has got no power under 
the Act to do so, should fail. 


16. This takes me to the next ques- 
tion. namely; whether the arbitrator had 
jurisdiction to pass the interim order in 
question. 


17. It need not be emphasised that the 
arbitrator derives his power to deter- 
mine a particular question either from 
the arbitration agreement or from the 
statute i.e. the Arbitration Act. If a re- 
ference is again made to Cl. 29 of the 
arbitration agreement which is already 
quoted in the foregoing portion of this 
judgment, it will be found that what the 
parties have agreed to refer to the arbi- 
trator is any question or difference “as 
to the matter in any way connected with 
or arising out of these presents or the 
operation thereof or the rights, duties, or 
liabilities of either parties’. The word- 
ings of this clause are wide enough to 
cover the question or difference relating 
to the subject-matter of arbitration and 
the rights, duties and liabilities arising 
therefrom. The width and amplitude of 
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these words obviously cover. only those 
questions which arise out of the subject- 
matter of arbitration. But the question 
is whether these words are sufficient 
enough to empower the arbitrator to 
issue interim orders, Such a question 
has been considered by the High Court 
of Calcutta in Surendra Kumar v. Sushil 
Kumar reported in AIR 1928 Cal 256. In 
the case before the Calcutta High Court 
the words used in arbitration agreement 
were ag under:— 

“to do all works in connection with the 

subject-matter of the suit and to decide 
the suit.” 
Construing these words the 
Judges of the Calcutta High Court held 
that in their opinion these words did not 
include the power of “passing of orders 
for interim protection”. I find myself in 
respectful agreement to this view for the 
simple reason that the powers conferred 
by the arbitration agreement on the arbi- 
trator cannot go beyond the scope of the 
agreement itself, and if the agreement 
clearly suggests that the parties to it 
never intended to confer powers on the 
arbitrator even to pass interlocutory 
orders for the preservation of the pro- 
perty in dispute, the said power cannot 
be extended on the basis of the generality 
of other provisions contained in the 
agreement, 


18. Then the question is whether the 
statute ie. the Indian Arbitration Act, 
1940 anywhere invests the arbitrator 
with such a power. If a reference is made 
to the provisions contained in the Arbi- 
tration Act, it will be found that S. 13 
describes the powers of arbitrator in the 
following ‘terms:— 

“13. The arbitrators or umpire shall, 
unless different intention is expressed in 
agreement. have power to— ; 

(a) administer oath to the parties and 
witnesses appearing; 

(b) state a special case for the opinion 
of the court on any question of law in- 
volved, or state the award, wholly or in 
part, in the form of a special case of such 
question for the’ opinion of the Court; 

(c) make the award conditional or in 
the alternative; 

(d) correct in an award any clerical 
mistake or error arising from any acci- 
dental slip or omission; 

(e) administer to any party to arbitra- 
tion such interrogatories as may, in the 
opinion of the arbitrators or umpire, be 
necessary.” 

This section enumerates five items for 
jinvesting the arbitrator with different 


learned 
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types of power. None of these five items 
can be construed as investing the arbi- 
trator with power to pass interim orders. 
My attention was, however. drawn by 
Shri Malhotra, the learned Advocate of 
the claimants, to paragraph 6 of the First 
Schedule which contains implied condi- 
tions of arbitration agreement. This para- 
graph 6 is in the following terms: 


“6. The parties to the reference and 
all persons claiming under them shall, 
subject to the provisions of any law for 
the time being in force, submit to be 
examined by the arbitrators or umpire 
on oath or affirmation in relation to the 
matters in difference and shall, subject 
as aforesaid, produce before the arbitra- 
tors or umpire all books, deeds, papers. 
accounts, writings and documents within 
their possession or power respectively 
which may be required or called for and 
do all other things which during the 
proceedings on the reference, the arbi- 
tratores or umpire may require.” 


Shri Malhotra put emphasis on the last 
sentence of this paragraph which requires 
the parties to the reference to do “all 
other things which during the proceed- 
ings on the reference the arbitrators or 
umpire may require”. It was contended, 
relying upon these words, that the gene- 
rality of powers conferred by these 
words on the arbitrator suggests that the 
arbitrator can require the parties to the 
reference to do every other thing which 
is incidental to the main power namely, 
to finally decide the disputes which are 
referred to the arbitrator. In my opin- 
ion, this contention is not acceptable for 
the simple reason that the generality of 
the power which is contemplated by 
these words must be confined to the spe- 
cific power which is referred to in the 
main body of paragraph 6 of the First 
Schedule. It is obvious that this para- 
graph of the First Schedule is with re- 
ference to the arbitrator's power to exa- 
mine witnesses and require them to pro~- 
duce all books, deeds. papers, accounts, 
writings and documents which are in the 
possession or power of the parties con- 
cerned. Therefore, the general power 
which is contemplated by the above 
quoted words of paragraph 6 have refer- 
ence only to the duties of the parties and 
the persons claiming under them to give 
the evidence and to produce books and 
documents etc. during the course of the 
arbitration proceedings. 


19. I thus find that there is no specific 
provision in the Indian Arbitration Act, 
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1940 which would enable . an arbitrator 
to pass an interim order which would 
otherwise be passed by a civil court un- 
der the provisions of the Code of Civil 
Procedure, 


20. It is already noted that the parties 
to the arbitration agreement can by the 
agreement between themselves invest the 
arbitrator with certain powers for pass- 
ing necessary orders for the purpose of 
preservation of the property in dispute. 
In fact, the parties in the Calcutta case 
of Debendra Nath v. Dwijendra Nath 
reported in AIR 1970 Cal 255 had done 
so. The reported decision in this case 
shows that under the terms of settle- 
ment, which was arrived at by the par- 
ties in that case, the arbitrator had been 
empowered to give necessary interim di- 
rection for the protection and/or conduct 
of the joint business. In. view of this 
agreement between the parties the High 
Court of Calcutta in that case considered 
the question whether the proviso which 
is attached to S. 41 of the Indian Arbi- 
tration Act would come into operation, 
and whether it would be open to the 
Court, in view of that proviso, to pass 
any order for the appointment of re- 
ceiver. The court held that since the 
proviso attached to Cl. (b) of S. 41 pro- 
hibits the court from doing anything 
which would result in prejudice to the 
powers conferred on the arbitrator it was 
not open to the court to make an appoint~ 
ment of a receiver. In that case the 
court refrained from passing an order of 
appointment of receiver under Cl. (b) of 
S. 41 of the Act because the court found 
that the settlement between the parties 
invested the arbitrator with the power 
to give necessary interim direc- 
tion for the protection of the 
property in dispute., Since in the case be- 
fore me the parties are not found to 
have empowered the arbitrator to pass 
any such orders, we have only to look to 
the provisions of the statute to find out 
whether the arbitrator has any such 
power, and since the statute does not 
contain any such provision, there is no 
escape from the conclusion that the arbi- 
trator here had no power to pass any 
such interim order of injunction. 


21. So far as the statutory powerg of 
the arbitrator to pass such interim 
orders are concerned, we have to take 
into consideration even the, above refer- 


red provisions ‘of S. 41 of the Arbitration 


Eastern Commrl. Corpn. v. State (Mehta J.) 


[Prs. 19-22] 
the 


H. P. 79 


Act. This sectïon is in following 


terms: — 
“41. Subject to the provisions of this 
Act and of rules made thereunder: 


(a) the provisions of the Code of Civil 
Procedure, 1908, shall apply to all pro~ 
ceedings before the Court and to all ap~ 
peals, under this Act; and 

(b) the Court shall have, for the pur-~ 
pose of, and in relation to, arbitration 
proceedings, the same power of making 
orders in respect of any of the matters 
set out in the Second Schedule as it has 
for the purpose of, and in relation to, 
any proceedings ‘before the Court: 


Provided that nothing in Cl. (b) shall 
be taken to prejudice any power which 
may be vested in an arbitrator or um- 
pire for making orders with respect to 
any of such matters,” 


22. These provisions show that if 
the proceedings are already pending be- 
fore the Court then Cl. (a) would apply 
and pursuant to that clause all the pro- 
visions of the Code of Civil Procedure 
would be applicable and the Court would 
be justified in passing orders pursuant 
to these provisions of the Code of Civil 
Procedure. This is, of course, subject to 
the provisions of the Indian Arbitration 
Act. If the proceedings are not actually 
pending before the Court, then for the 
purpose of and in relation to arbitration 
Proceedings Cl. (b) of S. 41 empowers 
the court to make orders in respect of 
any of the matters set out in second 
Schedule to pass such orders as the court 
may deem fit. Reference to the Second 
Schedule shows that one of the subjects 
mentioned therein is the subject of in- 
terim injunction (vide page 4). There- 
fore, in relation to arbitration proceed- 
ings the court has power to pass an in- 
terim injunction even in cases where the 
proceedings are not actually before the 
Court. But this power is controlled by the 
proviso which says that the court can- 
not exercise the said power so as to pre- 
judice any power which may be vested 
in the arbitrator. This proviso, there- 
fore, makes it clear that the original 
power of the Court to issue interim 
orders and the power of the arbitrator, 
operate in distinct fields with the result 
that if the court finds that by the exer- 
cise of its powers to pass interim orders 
it would prejudice the power of the arbi- 
trator; the court would refrain from ex- 
ercising the said power as was done in 
the above referred Calcutta case of De- 
bendra Nath v, .Dwijendra Nath (AIR 
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1970 Cal 255) (supra), Thus, it ig evident 
that on its true construction Cl. (b) of 
S. 41 would operate only when the arbi- 
trator has no original power to make an 
interim order with a view to preserve the 
` property in dispute. 

23. On the question whether the arbi- 
trator has got any statutory power to 
issue interim orders we get sufficient 
guidance from some of the English deci- 
sions. Para 1092 of Halsbury’s Laws of 
England, Hailsham Edition, Volume I on 
page 643 shows the following observa~ 
tions: — 

“The Court when making an order to 

gay, or at any time thereafter, may grant 
any relief which would not be obtain- 
able in the arbitration, such as the ap- 
pointment of a receiver, or an injunc~ 
tion,”. 
The cases which are digested for this 
proposition are Law v. Garrett (1878) 8 
Ch D 26, C. A; Pini v. Roncoroni. (1892) 
1 Ch 633; Brighton Marine Palace and 
Pier Ltd. v. Woodhouse, (1893) 2 Ch 486 
and Willesford v. Watson (1873) 8 Ch 
App 473. These cases are not available 
to me but I find that one of these cases, 
namely Willesford v. Watson is referred 
to in the above referred Calcutta deci- 
sion of Surendra Kumar v. Sushil Ku- 
mar (AIR 1928 Cal 256) as under:— 

“In the case of Willesford v. Watson, 
Lord Selborne expressed the view that, 
if since the passing of the Common Law 
Procedure Act, parties chose to deter- 
mine for themselves that they will have 
a forum of their own selection instead of 
resorting to the ordinary Courts, a prima 
facie duty is cast upon the Courts to set 
upon such arrangement. That the plain- 
tiffs right to a receiver and injunction 
is not a matter to refer can hardly be 
Gisputed, As regards injunction, there is 
clear authority. see Willesford v. Watson, 
where Lord Selborne says:— 

“It is said that the arbitrator could not 
grant an injunction. No doubt he could 
not grant an injunction; but he might say 
that the thing was not to be done and 
there being liberty to apply to this 
Court, this Court would then grant the 
injunction.” i 

24. The question seems to have arisen 
incidentally even in a Jammu & Kashmir 
case of Jammu Forest Co. v. State of 
Jammu and Kashmir reported in AIR 
1968 J & K 86. Therein the direct ques- 
tion, which was involved, and was argu- 
ed Lefore the Court, was whether the 
Court had power to pass an interim 
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order under S. 41 (b) read with Second 
Schedule after the reference wag made 
to the arbitrator. The following observa- 
tions show that it was argued before the 
Court that since the arbitrator had no 
power to issue interim orders the court 
must exercise this power. Reference to 
reported judgment shows that the court 
did not record any express opinion on 
this question, but has more or less work- 
ed on the strength of the argument 
which was advanced before it. These ob- 
servations are found in para 8 of the re- 
ported judgment and are as under: — 


“Ordinarily once a reference wag made 
to the arbitrator, the arbitrator should 
have been the proper authority to decide 
such an incidental matter. I have been 
made to run through the provisions of 
the whole Arbitration Act and it has 
been argued ‘by the learned counsel for 
the petitioner that the arbitrator has no 
such powers, Section 13 defines the 
powers of the arbitrator, which are enu- 
merated in five paras from, (a) to (e). All 
those need not be reproduced but none 
of the powers given therein discloses 
that an arbitrator has a power to pass 
such an order or grant such interim re- 
lief to either party. Section 27 of the 
Act gives the arbitrator power to make 
an interim award. It is argued that 
granting of an ad interim injunction is 
not issuing an interim award. Beyond 
these two sections there is no other sec- 
tion in the Arbitration Act which em- 
powers an arbitrator to pass an order of 
the kind requested for by the petitioner 
in this case.” 


25. I, however. find that the High 
Court of Madhya Pradesh has made cer- 
tain observations in Daulat Ram v. Shri 
Ram (AIR 1964 Madh Pra 219) support- 
ing the view which I am taking. In that 
case the court was called upon to inter- 
pret the real impact of Cl. (b) of S. 41 
read with Second Schedule item (4) and 
the court construed the words “for the 
purpose of and in relation to arbitration 
proceedings”. In this decision the Ma- 
dhya Pradesh High Court observed as 
under:— 

“The arbitrators have not been vested 
by the Act with any power to grant in- 
terim orders for the protection and safety 
of the subject-matter of the dispute. 
Such powers, had therefore, to be vested 
in court under S. 41 (b) of the Act read 
with Second Schedule. I do not find any- 
thing in that section or in that Second 
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Schedule to justify the view that the 
powers to grant interim orders for the 
protection and safety of the properties 
in dispute cannot be exercised until the 
proceedings under some other section of 
the Act are started.” (emphasis supplied). 

26. I thus find that neither the arbi- 
tration agreement nor any of the provi- 
gions of the Indian Arbitration Act em- 
powers the arbitrator to pass the interim 


orders of the type passed by the arbi- 
trator in this case. In this view of the 
matter, the application made by the 


State in O.M.P. No. 56 of 1973 should be 
allowed. Allowing this application, it is 
ordered that the interim order passed by 
the arbitrator is found to be without 
jurisdiction and is, therefore, set aside. 
This petition ig accordingly allowed and 
the rule is made absolute with costs. 
27. In O.M.P. No. 99 of 1973 it is 
ordered that the extension of four 
months as prayed for ig granted to the 
arbitrator from today. There shall be no 
order as to costs in this O.M.P. 
Order accordingly. 
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Jagar Nath and another, Petitioners v. 
Shambhu, Respondent, 

Civil Revn. No. 63 of 1975, D/- 24-3- 
1977. 

Civil P. C. (1908), O. 17, R. 1 — Appli- 
cation for adjournment — Loss or incon- 
venience caused to other party capable 
of being compensated by costs — Order 
refusing adjournment not justified. 

(Para 4) 

R. K. Sharma, for Petitioners; Chhabil 
Dass, for Respondent. 

ORDER:— This is a defendants’ revi- 
sion petition against an order dated Aug. 
23, 1975, made ‘by the learned Senior 
Subordinate Judge, Hamirpur closing the 
defendants’ evidence in the suit. 

2. A suit for possession through pre- 
emption was filed by the respondent 
against the petitioners. On Aug. 23, 1975, 
the learned Senior Subordinate Judge 
made an order that as no witness has 
been summoned through the court and 
as the petitioners themselves had not 
brought the witnesses with them no ad- 
journment could ‘be granted. It appears 
that a statement was made by learned 
counsel for the petitioners that the wits 
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nesses could not be brought because the 
petitioners were ill. The learned Senior 
Subordinate Judge, however, observed 
that the suit had been lingering on for 
more than six months and three adjourn- . 
ments had already ‘been granted, and 
therefore in the circumstances no fur- 
ther adjournment was called for. Ac- 
cordingly, he made the impugned order. 


3. A perusal of the order sheet shows, 
no doubt, that the petitioners had not 
applied themselves to contesting the suit 
with the diligence which the law ex- 
pects of a party. Adjournments were 
taken from time to time for various rea- 
song, for filing the written statement and 
subsequently for producing evidence. On 
Aug. 3, 1975 when the case had been fix- 
ed for the third time for producing evi- 
dence a statement was made by peti- 
tioners’ counsel that because of the peti- 
tioners’ illness the witnesses could not 
be brought to court. It does not appear 
that any written application verified by 
affidavit was made in support of this 
submission. The learned Senior Subordi~ 
nate Judge was justified in rejecting the 
ground taken in support of the applica- 
tion for adjournment. 

4. But the learned Senior Subordi- 
nate Judge has omitted to consider that 
in cases where adjournment is sought by 
a party the court should examine whe- 
ther an order of costs would not com- 
pensate the rival party for any inconve~ 
nience or loss suffered by it. The pre- 
sent case is one where that should have 
been considered. Upon the various facts 
and circumstances of the case, it seems 
to me that the case should have been ad- 
journed on costs to the respondent. Hav- 
ing regard to the earlier conduct of the 
petitioners, an order of costs in the sum 
of Rs, 100 would have been appropriate. 

5. The revision petition is allowed. 
The order dated Aug. 23, 1975 is set aside, 
and the parties are directed to appear 
before the learned Senior Subordinate 
Judge on April 18, 1977. The learned Se- 
nior Subordinate Judge will dispose of 
the application for adjournment in the 
light of the observations made above. 
There is no order as to costs in this re- 
vision petition. 

6. The original record shall be sent 
down to the Court of the learned Senior 
Subordinate Judge forthwith. 

Revision allowed. 
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Ram Chand, Petitioner v. Smt. Ramku 
and others, Respondents. 

Civil Revn. Nos. 33 and 34 of 1976, D} 
17-3-1977. 

Civil P. C. (1908), O. 41, R. 22 — Cross- 
objections — Appeal incompetent — 
Cross-objections must be rejected as not 
maintainable. AIR 1956 Bom 86 and AIR 
1959 All 167, Followed; (1884) ILR & 
Bom 368 and (1909) 4 Ind Cas 625 (Lah) 
and (1912) 13 Ind Cas 19 (All), Dissented 


From. (Para 6) 
Cases Referred: Chronological Faras 
AIR 1973 Cal 78 

AIR 1959 All 167 4, 
AIR 1956 Bom 86 4, 


AIR 1951 Pun 170 

AIR 1941 Bom 242 

AIR 1924 Lah 43 

AIR 1920 Lah 24 (1) 

AIR 1919 Mad 784 (FB) 
(1912) 13 Ind Cas 19 (All) 
(1909) 4 Ind Cas 625 (Lah) 
(1884) ILR 8 Bom 368 


Chhabil Dass, for Petitioner; Davinder 
Gupta, for Respondents. ; 

ORDER:— These are two revision pe- 
titions by the plaintiff arising out of pro- 
ceedings for grant of interim injunction 
during the pendency of two suits. 

2. The petitioner filed two suits 
against the respondents and during the 
pendency of the suits applied for the 
grant of interim injunction, The trial 
Court granted the interim injunction in 
each suit in so far that it declared that the 
status quo between the parties would 
continue. Curiously, the petitioner ap- 
pealed against the order in each casé®, 
and thereupon the respondent filed a 
eross-objection in each appeal. The ap- 
peals and the cross-objections came on 
before the learned District Judge, and 
by his order dated May 12, 1976 he dis- 
missed the appeals and allowed the 
cross-objections, and in the result dismis- 
sed the applications for interim injunc- 
tion. 

3 Learned counsel for the petitioner 
in these two revsion petitions contends 
that the appeals filed by the petitioner 
before the learned District Judge were 
incompetent, inasmuch as the trial Court 
granted an interim injunction in each 
case and there was no order with which 
the petitioner could be aggrieved. He 
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urges that as the appeals were incompe- 
tent the cross-objections also: were in- 
competent and could not be entertained, 
Having heard learned counsel for the 
parties, it seems to me that learned coun- 
sel for the petitioner is right. 

4. Order 41, R, 22 of the Civil P. C. 
provides: 

“R. 22. (1) Any respondent, though he 
may not have appealed from any part of 
the decree. may not only support the de- 
cree on any of the grounds decided 
against him in the Court below, but take 
any cross-objection to the decree which 
he could have taken by way cf appeal, 
provided he has filed such objection in 
the Appellate Court within one month 
from the date of service on him or his 
pleader of notice of the day fixed for 
hearing the appeal, or within such fur- 
ther time as the Appellate Court may see 
fit to allow ...... 


esvsop sonnno onauos oppasse 


It seems fo me that when O, 41, R, 22 
speaks of an appeal, if contemplates a 
valid appeal which ordinarily calls for 
consideration on its merits. It is such an 
appeal the pendency of which would en- 
title the responlent to file a cross-objec- 
tion. An appeal which is barred by time 
is not such an appéal, and it has been 
so held in Alagappa Chettiar v. Chocka- 
lingam Chetty, ATR 1919 Mad 784 (FB), 
Lajpat Rai v. Lachhman Das. AIR 1920 
Lah 24 (1), Jai Gopal Singh v. Muna Lal, 
ATR 1924 Lah 43, Karora Singh v. Kartar 
Singh, AIR 1951 Punj 170 and Charity 
Cemmr, v. Padmavati AIR 1956 Bom 86, 
in C. P, Mehra v, Sm. K. K. Mehra, AIR 
1859 All 167 the appeal was not properly 
constituted, and the Allahabad High 
Court held that the cross-objection did 
not lie, An appeal which was not main- 
tainable for failure of the appellant to 
pay the court-fee was held incompetent 
in Kashiram Senu v, Ranglal Motilal- 
shet, AIR 1941 Bom 242 and the respon- 
dent was held not entitled to maintain a 
cross-objection. An appeal which was in- 
competent ab initio was held by the Cal- 
cutta High Court in M/s. Malhati Tea 
Syndicate Lid. v, Revenue Officer. Jal- 
paiguri, ATR 1973 Cal 78 to constitute a 
ground for rejecting the cross-objection, 

5. Learned counsel for the respon- 
dents has relied on Kamat v, Kamat, 
(1884) ILR 8 Bom 368. The Division 
Bench of the Bombay High Court seems 
to have held there that the question 
whether the appeal filed was maintain- 
able could not affect the validity of the 
eross-objection, It was said that the fact 
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that an appeal had been filed was suffici- 
ent; its competence was of no moment. 
The decision was followed by a learned 
single Judge of the Punjab Chief Court 
in Nanak Baksh v. Wazir Singh, (1909) 4 
Ind Cas 625 (Lah). A Division Bench of the 
Allahabad High Court in Shankar Lal v. 


Saruplal (1912) 13 Ind Cas 19 (All) also. 
adopted that view. In my opinion, the 
proposition laid down by the Bombay 


High Court and the Allahabad High 
Court in Charity Commr. AIR 1956 Bom 
86 (supra) and C, P. Mehra AIR 1959 All 
167 (supra) respectively and the other 
cases cited earlier should be preferred. 

6. Upon this, I hold that inasmuch as 
the appeals filed by the petitioner before 
the learned District Julge were incompe- 
tent the cross-objections had to be re- 
jected as not maintainable. 

T. The revision petitions are allowed, 
the order dated May 12, 1976 of the 
learned District Judge in each of the two 
appeals and the cross-objections is set 
aside, and the orders of the trial Court 
are restored. In the circumstances, there 
is no order as to costs. 

Petitions allowed. 
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Dhani Ram, Petitioner v. Smt. Sushila 
Devi, Respondent, 

M. F, A. No. 27 of 1971, D/- 30-10-1976. 

Hindu Marriage Act (1955), S. 28 
— Appeal — Stay of further proceedings 
in matrimonial action — Appeal against 
order of stay -— Not maintainable. 

The decrees and orders mentioned in 
S. 28, which provides for appeals, are the 
decrees and orders specifically referred 
to by the Act itself. Certain other orders 
are also appealable. Those are orders 
made under the Code of Civil Procedure 
by virtue of S. 21 of the Hindu Marriage 
Act. Those orders are appealable if they 
have been made appealable expressly 
under the Code itself. No other order 
made in the course of trying a petition 
under the Hindu Marriage Act is ap- 
pealable, The order impugned in the pre- 
sent appeal was an order staying the 
proceedings in divorce petition until the 
application under S5, 24 of the Act is 
disposed of. No appeal lies against such 
an order. ILR (1975) Him Pra 663, AIR 
1962 Cal, 88, Rel. on. (Para 3) 
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{Prs. 1-34 H. P. 83 
Cases Referred: Chronological Paras 
ILR (1975) Him Pra 663 3 


AIR 1962 Cal 88 3 
R. K. Punshi, for Petitioner, 


JUDGMENT, :— This is a husband’s 
appeal against an order of the learned 
Senior Subordinate Judge, Bilaspur stay- 
ing the proceedings in a petition under 
S. 13 of the Hindu Marriage Act during 
the pendency of the wife’s application 
under S. 24 of the Act. 


2. The husband, Dhani Ram, filed a 
petition for divorce under S, 13 of the 


Hindu Marriage Act. During the 
pendency of the petition, the wife 
applied for maintenance and litiga- 
tion expenses pendente lite under 


S, 24 of the Act. While that applica- 
tion was pending, she applied for 


stay of the proceedings in the 
divorce petition. On July 15, 1971 
the learned Senior Subordinate 


Judge, Bilaspur made an order accord- 
ingly. The husband appeals, 

3. In my opinion this appeal is not 
maintainable. In a recent case: Smt. 
Taranjit Kohli v. Gurbaksh Singh Kohli, 
ILR (1975) Him Pra 663, a Division Bench 
of this Court laid down that the decree 
and orders mentioned in S. 28 of the 
Hindu Marriage Act, which provides for 
appeals, are the decrees and orders spe- 
cifically referred to by the Act itself, 
such as a decree for restitution of con- 
jugal .rights under S. 9, a decree for judi- 
cial separation under S, 10, a decree of 
divorce under S. 13, orders made for 
maintenance pendente lite and expenses 
of proceedings under S. 24, and for per- 
manent alimony and maintenance 
under S. 25, Certain other orders, it was 
held, were also appealable, Those are 
orders made under the Code of Civil 
Procedure by virtue of S. 21 of the Hindu 
Marriage Act. Those orders are appeala- 
ble if they have been made appealable 
expressly under the Code itself. No other 
order made in the course of trying a 
petition under the Hindu Marriage Act 
is appealable. The order impugned in this 
appeal is an order staying the proceedings 
in the divorce petition until the applica- 
tion under S. 24 of the Act is disposed 
of. No appeal lies against such an order. 
I am obliged to Shri R, K, Punshi learn- 
ed counsel for the appellant, for placing 
very fairly the relevant case law before 
me, and I find from those cases that the 
Calcutta High Court in Sm. Anita Kar- 
mokar v. Birendra Chandra Karmokar 
AIR 1962 Cal 88, has also come to the 
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view that an application made for stay 
lof further proceedings in a matrimonial 
action is not an appealable order under 
the Hindu Marriage Act. 

4. In the circumstances, the appeal 
fails and is rejected. As the respondent 
has not entered appearance, there is no 
order as to costs, 

Appeal dismissed. 
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Narsingh Dass, Petitioner v. The State 
of Himachal Pradesh and others, Respon- 
dents, 

Civil Writ Petn. No. 344 of 1975, D/- 
25-6-1976. 

Himachal Pradesh Municipal Act 
(1968), Ss. 2 (22) (b), 55 (1) (g) — Publie 
street — What is. 

An open space to be described as a 
street must be one where houses, shops, 
or other buildings abut thereon and it is 
used by any person as a means of access to 
or from any public place or thoroughfare 
except one in which the occupier of any 
such building has a right at all hours to 
prevent others from using. A street to 
be a public street must have been level- 
led, paved, metalled, channelled, sewered 
or repaired out of municipal or public 
funds or it must have been declared by 
the Committee or should have become 


under the Act a public street. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1976 All 209 4 
AIR 1976 Cal 433 4 


M. G, Chitkara, for Petitioner; B. Sita 
Ram, Advocate General and A. R. 
Sharma, for Respondents, 

ORDER :— The petitioner occupied a 
stall situated in the Anaj Mandi, Simla. 
A notice dated April 23, 1973 was served 
on him by the Municipal Corporation of 
Simla, respondent No. 2, declaring that 
he had without authority constructed a 
shed on land which belonged either to 
the Government or tọ the Municipal 
Corporation and he was required to de- 
molish the stall. He was warned that on 
his failure to do so it would be demoli- 


shed by the Municipal Corporation. 
Thereafter on November 20, 1973 the 
Municipal Corporation applied to the 


Collector of Simla for eviction proceedings 
against the petitioner under S. 4 of the 
Himachal Pradesh Public Premises and 
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Land (Eviction and Rent Recovery) Act, 
1971. In the eviction proceedings the 
petitioner contended that he had not en- 
croached upon any land belonging to the 
Corporation and that the land in question 
had been in his possession for many 
years. The parties led evidence before 
the Collector, in the course of which the - 
Municipal Corporation produced a docu- 
ment purporting to be an order of the 
Engineer, Roads and Buildings, which 
recited that the petitioner had construct- 
ed the shed without the permission of 
the Municipal Corporation and that pro- 
ceedings should be taken against him. 
The Collector made an order dated Jan- 
uary 16, 1975 holding that the petitioner 
was in unauthorised occupation of public 
premises and under S, 5 (1) of the afore- 
said Act, .he directed the petitioner to 
vacate the premises, failing which, the 
petitioner was warned, he would be 
evicted. The petitioner appealed, and the 
Divisional Commissioner, Himachal Pra- 
desh has dismissed the appeal by his 
order dated November 15, 1975, The peti- 
tioner now prays for relief under Arti- 
cle 226 of the Constitution. 

2. The Divisional Commissioner has 
found that the land on which the peti- 
tioner had raised the shed was a vacant 
space beside a public street, and was 
therefore under the control and manage- 
ment of the Municipal Corporation. Con- 
sequently, he held, the land could be 
described as public premises. In view of 
S. 55 (1) (g) of the Himachal Pradesh 
Municipal Act, 1968, the Divisional Com- 
missioner held the premises to have ves- 
ted in, and to be under the management 
and control of, the Municipal Corpora- 
tion. Learned counsel for the petitioner 
contends that the view taken by the 
Divisional Commissioner proceeds on a 
manifest error of law. In my opinion, 
learned counsel is right. 

3. It is plain from Ss. 4 and 5 of the 
Himachal Pradesh Public Premises and 
Land (Eviction and Rent Recovery) Act, 
1971 that an order of eviction is contem- 
plated where a person is in unauthorised 
occupation of any public premises. By 
virtue of the definition in S. 2 (e) of the 
Act, the expression “public premises” 
includes premises belonging to a Munici- 
pal Corporation. The Divisional Com- 
missioner has held the land to belong 
to the Municipal Corporation on the 
footing that it is a vacant space beside a 
public street. It seems to me that the 
relevant provisions of the statute have not 
been noticed in their entirety. In order to 
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vest in the Municipal Corporation under 
S. 55 (1) (g) of the Himachal Pradesh 
Municipal Act the land must be a public 
street. A “public street,” as defined by 
S. 2 (22) (b) of the Act, ig a street which 
has been “levelled, paved, . metalled, 
channelled, sewered or repaired out of 
municipal or other public funds” (subject 
to the exceptions mentioned in the de= 
finition) or is a street déclared by ‘the 


committee to be, or becomes under the. 


Act, a public street. To be a “street,” for 
the purpose of the Act, it must be, ac- 
cording to S. 2 (22) (a): 

“any road, footway,- square, court, 
alley or passage, accessible, whether per- 
manently or temporarily to the public, 
and whether a thoroughfare or not; and 
shall include every vacant space, not- 
withstanding that it may be private pro- 
perty and partly or wholly obstructed 
by any gate, post, chain or other barrier, 
if houses, shops or other buildings abut 
thereon, and if it is used by any person 
as a means of access to or from any 
public place or thoroughfare. whether 
such persons be occupier of such build- 
ings or not, but shall not include any 
part of such space which the occupier 
of any such building has a right at all 
hours to prevent all oiher persons from 
using as aforesaid; : 


The Divisional Come ni had not 
found the land to be a road, footway, 
square, court alley or passage. He has 
treated it as a street on the ground that 
it is a vacant space beside a 
street, Now, not every vacant space can 
be described as a street.. It must” be 
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vacant space where houses, shops or other, 


buildings abut thereon, and if it is used 


by any person as a means of 
access to or from any public place: 
or thoroughfare, except that it can- 
not include space which the occu- 


pier of any such building has a right at 
all hours to prevent other persons“ from 
using. If the land satisfies that descrip- 
tion, it can be considered as a “street.” 
Then every street is not .a “public street.” 
A street must have been levelled, paved, 


metalled, channelled, sewered or repaired - 


out of municipal or other public funds, 
or it must have been declared by the 
committee, or should have become. under 
the Act, a public street. Those several 
considerations must be. satisfied before 
the land in question can be identified as 
a public street, The limited consideration 
applied by the Divisional Commissioner 
does not suffice as a basis for the con- 
clusion that the land constitutes a pub- 
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lic street. Accordingly, the impugned 
order of the Divisional Commissioner 
must be held vitiated by an error of law 
on the face of the record. 

4.° Learned counsel for the Municipal 
Corporation has urged that the case is 
covered by S. 55 (1) (£) of the Himachal 
Pradesh Municipal Act. He urges that 
the. land must be-deemed to have been 
transferred- to the Municipal Corporation 
by the Government by operation of law. 
Learned counsel has failed to place be- 
fore me any provision of the Himachal 
Pradesh Municipal Act or of any other 


- statute under which it can be said that 
-the land stands 


transferred from the 
Government to ‘the Municipal Corpora- 
tion, Reliance hag been placed on Zila 
Parishad v. Ram Khelawan, AIR 1976 
All 209, and Shree Madhusudan Mills 
Ltd. v. Corporation of Calcutta, AIR 1976 
Cal 133, but in my opinion both cases 
are distinguishable. There was a clear 
Statutory provision in each case under 
which the land in question was found to 
have vested in. the local authority. 

5. The petitioner has also sought re- 
lief against the order dated April 23, 
49738 made by the Municipal Corporation. 
That. order was made under the Himachal 
Pradesh Municipal Act. It appears that 
proceedings under that Act are not being 
pufsued now against the- petitioner. Con- 
sequently no relief ` need be granted 
against that’ order, 
<- 6. In the circumstanéés, a writ in the 
nature of certiorari shall issue quashing 
the order dated November 15, 1975 made 
by the Divisional Commissioner, Hima- 
chal Pradesh, The Divisional Commi- 
ssioner will consider the petitioner’s ap- 
peal afresh and dispose it of in accordance 
with law, The writ petition is allowed 
accordingly. There is no order as to costs. 
Petition allowed. 
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. FULL BENCH ` 
R. S. PATHAK, C. J., T. U. MEHTA 
AND C. R. THAKUR, JJ. 
` Devi. Singh and others, Appellants v. 
Hukam Ram and others, Respondents. 


Second Appeal No. 257 of 1967, D/- 
22-7- 1977, f 


Punjab Occupancy Tenants (Vesting of 
Proprietary Rights) Act (8 of 1953), S. 3 
— Revenue records showing tenant as 
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occupancy tenant on the date for com- 
mencement of the Act — Entry is conclu- 
sive for purposes of S. 3 and Court is 
precluded from going behind the entry. 
ILR (4958) Punj 800, (1958) 60 Punj LR 
599 and (1961) 63 Punj LR 647, Dis- 
sented from. i 


Where the revenue records show that 
on 15-6-1952 (the date for commence- 
ment of the Act), a tenant is recorded 
as an occupancy tenant, it is sufficient 
and the Court is precluded from going 
behind that entry, in order to determine 
whether for the purpose of applying 
S. 3 he can be held to be an occupancy 
tenant. Second Appeal No. 226 of 1967 
D/- 27-11-1969 (Punj) and L, P. A. No. 31 
of 1970 D/- 5-9-1973 (Him Pra) Appro- 
ved; ILR, (1958) Punj 800, (1958) 60 Punj 
LR 599 and (1961) 63 Pun LR 647. Dis- 
sented from; 1963 All LJ 288, AIR 1964 
All 498, (FB) AIR 1965 SC 54, AIR 1968 
SC 466 and AIR 1976 SC 1485, Rel. on. 

By appropriately defining the expres- 
sion “occupancy tenant,” the Act of 1953 
made the recorded entry conclusive proof 
of the fact that the tenant so recorded 
was an occupancy tenant, (Para 6) 


It is only where the recorded entry is 
induced by fraud or void ab initio by 
reason of its being made by incompetent 
authority or otherwise, that the entry 
can be questioned and an enquiry made 
behind it. The mere circumstance that 
the entry is erroneous on its merits ,does 
not permit such an enquiry. (Para 8) 
Cases Referred: Chronological Paras 
ATR 1976 SC 1485 -` 7 
(1973) L. P. A. No. 31 of 1970, D/- 5-9- 

1973 (Him Pra) 10 
(1969) S. A. No. 226 of 1967, D/- 27-11- 

1969 (Punj) 10 
AIR 1968 SC 466 7 
AIR 1965 SC 54 
AIR 1964 All 498 (FB) 
1963 All LJ 288 
(1961) 63 Pun LR 647 
(1958) 60 Pun LR 599 
ILR (1958) Punj 800 

A. C. Sud and K. D. Sud, for Appel- 
lants; Romesh Chand, for Respondents. 

R. S. PATHAK, C. J.:— The question 
referred for our consideration is:— 

Whether, upon the facts of the present 
case, for the purpose of applying S. 3 of 
the Punjab Occupancy Tenants (Vesting 
of Proprietary Rights) Act, 1953, the 
court is precluded from going behind the 
entry recorded in the revenue records 
showing Hira and Smt. Devku as occu- 
pancy tenants and determining whether 
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apart from the entry they can be held 
to be occupaney tenants? 

2. On October 10, 1953 the plaintiff 
instituted a suit in the court of the 
learned Subordinate Judge, Kulu for re- 
covery of possession of agricultural land, 
It was alleged that the land originally 
belonged to one Rai Bhagwant Singh, 
that he had granted tenancy rights there- 
in to Hira under lease deeds covering 
different parcels of land. Consequent 
mutations were made in favour of Hira. 
On Feb, 26, 1942 Hira died, and mutation 
entries were made in favour of his 
widow, Smt. Devku. Hira and in her 
turn Smt. Devku, were recorded in the 
revenue records as occupancy tenants. 
Rai Bhagwant Singh transferred his 
rights in the land to the plaintiff. On 
August 13, 1953, Smt. Devku transferred 
the rights belonging to her to the con- 
testing defendants and put them in pos- 
session. The plaintiff alleged in the 
plaint that she had no right to do so. and 
he was entitled to recover possession 
from the defendants. 

3. The suit was resisted by the de- 
fendants who, besides the plea that Hira, 
and after him Smt, Devku, were occu- 
pancy tenants, also asserted that with 
effect from June 15, 1952 the proprietary 
rights of Rai Bhagwant Singh stood ex- 
tinguished and instead Smt. Devku þe- 
came proprietor of the land. In conse- 
quence, it was said the defendants as 
transferees from Smt, Devku were enti- 
tled to proprietary rights therein. 


4. The suit was decreed by the learn- 
ed Subordinate Judge, but on appeal the 
learned Senior Subordinate Judge, 
Kangra at Dharamsila, set aside the trial 
court decree and dismissed the suit on 
the finding that as Smt. Devku was re- 
corded in the revenue records as an oc- 
cupancy tenant she satisfied the defini- 
tion of “occupancy tenant” set forth in 
S. 2 (£f) of the Punjab Occupancy Tenants 
(Vesting of Proprietary Rights) Act. 1953 


and therefore by reason of Sec- 
tion 3 of the Act became abso- 
lute owner of the land. Although 


the trial court had held that Hira 
and Smt. Devku could not, on the evi- 
dence on the record, be treated in law 
as occupancy tenants, this finding on the 
merits was not disturbed in appeal. A 
second appeal was filed by the plaintiff 
in the High Court of Punjab and Tek 
Chand, J., considering it necessary that 
the question should be examined whe- 
ther the entries in the revenue records 
showing Hira and Smt, Devku as occu< 


1977 


pancy tenants were erroneous, made an 
order dated Feb, 15, 1962 allowing the 
appeal and remanding the case for fresh 
decision. 


After further proceedings in the Courts 
below and a further remand by the High 
Court, the lower appellate Court held 
that Hira and Smt. Devku did not ac- 
quire occupancy rightg and therefore 
Smt, Devku did not become absolute 
owner of the land on June 15, 1952 un- 
der the Act of 1953. The suit was decreed 
in appeal. A second appeal was now filed 
by the defendants before the Himachal 
Bench of the Delhi High Court, which 
meanwhile had acquired jurisdiction in 
the case. One of the contentions raised 
by the appellant was that ag Smt. Devku 
was recorded as an occupancy tenant on 
June 15, 1952, she became full owner of 
the land under the Act of 1953. Ansari, J., 
noticing a conflict between the decision 
of a learned single Judge of that Court 
and the view taken by a Division Bench 
of the Punjab High Court, referred the 
appeal to a larger Bench. The second ap- 
peal then came on before a Division 
Bench of this Court, which had by then 
become seised of this appeal, and the 
question framed above was referred to 
a Full Bench, This is how tha case is 
before us, 


5. The point in controversy is limited 
to determining whether it is sufficient 
for the purposes of S, 3 of the Act, of 
1953 that a tenant should be recorded as 
an occupancy tenant or it is open to the 
court to go behind the entry and deter- 
mine whether on facts and in law the 
tenant can be described as an occupancy 
tenant and the recorded entry is errone- 
ous. The point is a short one, and can 
be easily disposed of. 

6. The Act of 1953, as its long title 
shows, is a Statute framed with the ob- 
ject of vesting proprietary rights in land 
held by occupancy tenants, Parliament, 
when enacting the statute, had in con- 
templation that disputes would arise 
whether a tenant was an occupancy 
tenant or not, and in order to cut short 
all controversy it embarked upon a prin« 
ciple which had by then appealed to 
other Legislatures also. By appropriately 
defining the expression “occupancy 
tenant,” it made the recorded entry con~ 
clusive proof of the fact that the tenant 
so recorded was an occupancy tenant, 
S, 2 (£) of the Act says: 

“9, (f) “occupancy tenant” means a 
tenant who, immediately before the com= 
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mencement of this Act, is. recorded as an 
occupancy tenant in the revenue records 
and includes a tenant who, after such 
commencement, obtains a right of occu- 
pancy in respect of the land held by him 
whether by agreement with the land- 
lord or through a court of competent 
jurisdiction or otherwise, and includes 
also the predecessors and successors in 
interest of an occupancy tenant.” 
Sections 3 (a) of the Act provides: 

"3. Vesting of proprietary rights in 
occupancy tenants and extinguishment 
of corresponding rights of landlords:— 

Notwithstanding anything to the con- 
trary contained in any law, custom of 
usage for the time being in force on and 
from the appointed day, 

(a) all rights, title and interest (in-- 
cluding the contingent interest, if any, 
recognized by any law, custom or usage 
for the time being in force and includ- 
ing the share in the Shamilat with res- 
pect to the land concerned) of the land- 
lord in the land held under him by an 
occupancy tenant shall be extinguished, 
and such rights, title and interest shall 
be deemed to vest in the occupancy 
tenant free from all encumbrances, if 
any, created by the landlord: 

Provided that the occupancy tenant 
shall have the option not to acquire the 
share in the Shamilat by giving a notice 
in writing to the Collector within six 
months of the publication of this Act or 
from the date of his obtaining occupancy 
rights whichever is later:” 

It is apparent that under S. 3 the rights 
of the original proprietor are extinguished 
with effect from the appointed day 
(June 15, 1952) and simultaneously an 
occupancy tenant acquires proprietary 
rights in the land, Who is an “occupancy 
tenant” for the purposes of this Aet is 
defined by S. 2 (£). The definition divides 
the tenants covered by it into two cate~ 
gories; those who are to be considered with 
reference to the date immediately before 
the commencement of the Act and those 
after such commencement. It will be 
noticed that the recorded entry has been 
made the test with respect to the first 
category. Itis a- special criterion, a de- 
parture from the normal rule, and full 
effect must be given to it, The second 
category, which defines an “occupancy 
fenant” by refernce to the usual modes 
of acquiring an occupancy tenancy em- 
bodies the normal rule. The different 
definitions in respect of the two catego- 
ties demonstrates that a clear separation 
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is intended between the two, and there- 
fore when the first category is consider- 
ed, it is the recorded entry alone which 
is material. It is only"where the recorded 
entry is induced by fraud or void ab 
initio by reason of its being made by in- 
competent authority or otherwise, that the 
entry can be questioned and an enquiry 
taken behind it. The mere circumstance 
that the entry is erroneous on its merits 
does not permit such an enquiry. 

7. A somewhat similar provision was 
made by the U. P. Legislature in 5. 20 
(b) of the U. P, Zamindari Abolition and 
Land Reforms Act which reads:— 

“20 Every person who— 

E SEE N ET 

(b) was recorded as occupant— 

(i) of any land (other than grove land 
or land to which S. 16 applies) in the 
Khasra or Khatauni of 1356 F prepared 
under Ss. 28 and 33 respectively of the 
U. P. Land Revenue Act, 1901, or who 
was on the date immediately preceding 
the date of vesting entitled to regain 
possession thereof under Cl. (c) of sub- 
sec. (1) of S. 27 of the United Provinces 
Tenancy (Amendment) Act, 1947. or 

GU eae eee eee 
be called adhivasi of the land and shall, 
subject to the provisions of this Act be 
entitled to take or retain possession 
thereof,” ` 

The interpretation of that provision 
gaverise toa long standing controversy 
similar in substance to the one before 
us. Ultimately, a Division Bench of the 
Allahabad High Court held in Bhal Singh 
v. Bhop, 1963 All LJ 288 that cl. (b) (i) 
of S. 20 of the U. P. Act did not require 
proof of actual possession, but merely 
the existence of an entry of a person’s 
name as an occupant in the khasra or 
Khatauni .of 1356 fasli. It was pointed 
out that the words are not ‘every person 
who was an occupant in 1356 fasli’; nor 
are the words ‘every person who was 
recorded as an occupant in the year 1356 
fasli, and who was also in possession in 
that year.’ This view was endorsed by 
A Full Bench of that Court in Ram 
Dular Singh v. Babu Sukhu Ram. AIR 
1964 All 498 (FB). Subsequently, the 
Supreme Court in Amba Prasad v. 
Mohaboob Ali Shah, AIR 1965 SC 54 
affirmed it, Thereafter, in Smt. Sonawati 
v. Sri Ram, AIR 1968 SC 466 the Sup- 
reme Court said: “The Civil Court in 
adjudging a claim of a person to the 
rights of an adhivasi is not called upon 
to make an enquiry whether the clai- 
mant was actually in- possession of the 
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land or held the right as an occupant. 
Cases of fraud apart, the entry in the 
record alone is relevant.” The observa- 
tion was reiterated by the Supreme 
Court recently in Vishwa Vijay Bharati 
v, Fakhrul Hassan, AIR 1976 SC 1485. 


8. We have been referred by the res- 
pondent to the view taken by the Punjab 
High Court in Bir Singh v. Mst. Bachni, 
ILR (1958) Punj 800; Chuni Lal v. Narain 
Singh, (1958) 60 Pun LR 599 and Tek 
Singh v. Bur Singh, (1961) 63 Pun LR 
647, It seems to ug that the learned 
Judges who decided those cases were 
impressed by the consideration that the 
reality behind the recorded entry called 
for investigation, and the recorded entry 
itself was not sufficient. Subject to the 
exceptions mentioned above, we find it 
difficult to accept that view. A certain 
legislative policy was given effect to 
when Section 2 (f) of the Act of 
1953 was framed. The recorded entry 
was made the test for determining whe- 
ther a person was an occupancy tenant. 
Had that not been the intention, it was 
unnecessary for the framers of the Act 
to refer to the recorded entry at all. It 
would have been simpler for them to 
make reference to the fact that a person 
was an occupancy tenant as understood 
under the normal criteria of the Law. 

9. It is urged by learned counsel for 
the respondent that S. 2 (f) requires the 
satisfaction of two ingredients, firstly, 
that the tenant is an occupancy tenant, 
and secondly, that he is recorded as an 
occupancy tenant in the revenue records. 
The submission is without force, If the 
tenant is in reality an occupancy tenant, 
there ig no point in requiring that he 
should also be recorded as such. Em- 
phasis has been laid on the recorded 
entry, and the recorded entry has been 
made conclusive proof that the tenant 
recorded is an occupancy tenant. 

16. We are of opinion that if the re- 
venue records show that on June 15, 
1952, Smt. Devku stood recorded as an 
occupancy tenant the court is precluded 
from going behind that entry in order 
to determine whether, for the purpose 
of applying S. 3 of the Punjab Occupancy 
Tenants (Vesting of Proprietary Rights) 
Act, 1953, she can be held to be an oc- 
cupancy tenant. As regards Hira, since 
he had died before that date, the entry 
in respect of him does not appear rele- 
vant. We are supported in this opinion 
by the view taken by Jagjit Singh, J., in 
5. A. No. 226 of 1967 (decided on 27-11- 
1969) (Punj), and the observations of 
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M. H. Beg, C, J. (as he then was) and 
one of ug (C. R. Thakur, J.) in LPA. 
No, 31 of 1970 (decided on 5-9-1973 
(Him Pra). 

11. Answering the question referred 
thus, we direct that the case be laid now 
before a single Judge for disposing of the 
appeal. : 
Reference answered accordingly. 
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Ram Prakash and others, Appellants 
v. Lekh Ram and others, Respondents. 

Second Appeal No, 74 of 1975, D/- 
4-8-1977. 

Civil P. C. (1908), O. 32, Rr. 9, 10 — 
Adverse interest of next friend — Duty 
of Court. 

If the Court is of the view that the 
interest of the next friend of the minor 
is adverse to that of the minor it should 
proceed under Rr, 9 and 10 of Order 
32 of the Code of Civil Procedure, but 
it has no jurisdiction to dismiss the suit. 
When the next friend of minors in such 
a case is prepared to step down from that 
position the mother or the grandmother 
of the minors may be constituted their 
next friend. AIR 1921 Pat 103 (1) 


Followed, (Para 5) 
Cases Referred: Chronological Paras 
AIR 1921 Pat 103 (1) 5 


A. C. Sood, for Appellants; Davinder 
Gupta, for Respondents. 

JUDGMENT: This iş a plaintiffs’ ap- 
peal arising out of a suit for pre-emp- 
tion. 


2. The plaintiffs are three minors. 
The suit was instituted through their 
next friend, Ram Kishan, The trial Court 
decreed the suit. An appeal was filed by 
the vendees, On August 16, 1975 the 
learned District Judge, Solan allowed 
the appeal and dismissed the suit on the 
ground that Ram Kishan could not con- 
stitute himself the next’ friend of the 
minors as his interest in the suit was 
adverse to that of minors. The plaintiffs 
appeal. 

3. The learned District Judge has 
come to the conclusion that Ram Kishan 
could not properly be the next friend of 
the minors because he was not related 
to the minors, and that it seemed that 
the real intention of Ram Kishan was to 
manage the land in dispute for his own 
benefit. Learned counsel for the appel- 
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lants urges that the considerations whi 
prevailed with the learned District Juc 
are erroneous, and that in any event t 
suit should not have been dismissed tł 
the learned District Judge should ha 
considered an application filed bef 
him praying that the grandmother of t 
minors should be substituted as th 
next friend. 

4. In my opinion, the consideratic 
which weighed with the learned Distr 
Judge in dismissing the suit are miscc 
ceived, The learned District Judge ł 
assumed, without any evidence to st 
port the assumption, that Ram Kish 
was pursuing the suit with the intenti 
of seizing the property for himself. : 
has been influenced by the circumstar 
that Ram Kishan is not related to t 
minors, He has omitted to consider tł 
the father of the minors, being the ve 
dor in the impugned transaction, cot 
not constitute himself the next friend 
the minors. There were left only t 
mother and the grandmother of t 
minors, and it is not surprising that 
man outside the family considered it s 
propriate to come forward and institt 
the suit .for the minors. 


5. However, even if the learned D 
trict Judge was of opinion that R: 
Kishan was not an appropriate person 
be the next friend of the minors, 
should not have dismissed the suit. | 
should have investigated whether it w 
not possible to substitute somebody mc 
appropriate as the next friend in ple 
of Ram Kishan. In Kirat Narayan 
Chanchal Das, AIR 1921 Pat 103 (1) t 
Patna High Court held that if the cou 
below was of the view that the intere 


of the next friend of the min 
was adverse to that of the min 
it should proceed .under Rr. 9 @: 


10 of Order 32 of the Code of Ci 
Procedure, but that it hag no jurisdi 
tion to dismiss the suit. In the prese 
case, learned counsel for the appellar 
states that Ram Kishan is prepared 
step down from the position of ne 
friend, and that the mother or the gran 
mother of the minors may be constitt 
ed their next friend. The suggestion a 
pears reasonable, ‘ 

6. Accordingly, I set aside the jud 
ment and decree of the learned Distri 
Judge dated August 16, 1975 and rema) 
the case for fresh decision in accordan 
with the observations made above. T 
learned District Judge will take up t 
matter now and determine who shou 
be appointed as the néxt friend of tl 
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minors in place of Ram Kishan. In the 
circumstances, there wag no order as to 
costs, 

7. The: parties will appear before the 
learned District Judge on August 17, 
1977. The record of the case will be sent 
down forthwith to the Court of the 
learned District Judge, Solan. 

Case remanded, 
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R. S, PATHAK C. J. 

Bipan Kumar, Appellant v. Sham 
Sunder, Respondent. ; 

Second Appeal No, 16 of 1976, 
14-7-1977. 

(A) Civil P. C. (1908), O. 14, R. 3 — 
Framing of issues — Court not bound to 
frame an issue on points abandoned. 


There can be little doubt that the 
Court .is under a duty to frame issues 
on matters in controversy between the 
parties, But where it appears that thie 
points of controversy at the stage of 
framing issues are limited and do not 
include the entire ambit of the contro- 
versy initially raised in the pleading, the 
court is not bound to frame an issue on 
points abandoned. The Court is fully 
justified in concluding that the plea has 
been abandoned and the point is no 
longer în controversy, AIR 1965 Cal 
369, Rel. on. (Para 3) 


(B) Civil P. C. (1908), S. 15 — Scope — 
Jurisdiction of court of higher grade to 
entertain suit which should be filed in 
a court of lower grade, not affected. 

Section 15 merely prescribes a rule of 
procedure. It does not deprive the court 
of a higher grade of jurisdiction to en- 
tertain the suit, Where therefore the 
plaint was filed before the District Judge 
although it should have been filed in the 
Court of the senior Subordinate Judge, 
the District Judge, as a .Court of higher 
grade, was competent to entertain it and 
it is that date which must be taken as 
the date on which the suit was institu- 


D/- 


ted, (Para 4) 
Cases Referred: Chronological Paras 
ATR 1965 Cal 369 

(1899) ILR 22 Mad 538 3 


Kedarishwar, for Appellant; P, N. Nag, 
for Respondent. 

JUDGMENT :— This is a defendant’s 
second appeal arising out of a suit for 
pre-emption. 
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2. The respondent filed a suit for pre- 
emption, and the suit was decreed by the 
learned Senior Subordinate Judge. An 
appeal against that decree has been dis 
missed by the learned District Judge. 

3. In this second appeal, two conten- 
tions are raised by learned counsel for 
the appellant. One is that the appellant 
was sued as a minor through his father 
Ved Brat when in fact the appellant was 
a major. It is stated that the plea was 
raised in the written statement, and yet 
no issue was framed by the learned 
Senior Subordinate Judge. When the ap- 
peal against the trial court decree was 
pending before the learned District 
Judge, an application was made by the 
appellant raising this point and urging 
that it be taken into consideration for 
disposing of the appeal, It appears that 
the application remained undisposed of 
and the appeal was dismissed. Learned 
counsel for the appellant urges that the 
learned Senior Subordinate Judge was 
under a duty to frame an issue on the 
point when trying the suit, and because 
he omitted to do so he failed to decide 
a material point of controversy between 
the parties. It is also contended that the 
learned District Judge erred in omitting 
os dispose of the application filed before 


It seems to me that having regard to 
the facts of this case the contention can~ 
not sueceed. Although the appellant was 
sued as a minor, he filed a written state~ 
ment signed by himself and the defence 
set forth in the written statement recei- 
ved the consideration of the court when 
framing issues. That was the only writ- 
ten statement filed in the suit. The pleas 
raised in defence on the merits by the 
appellant were tried by the learned 
Senior Subordinate Judge and adjudica- 
ted upon. It has not been shown how the 
mere circumstance that the appellant 
was sued as a minor through his father 
prejudiced the opportunity of defence 
which the law allows to a defendant, and 
which, in this case, was actually availed 
of by the appellant. Then, when the 
issues were framed by the learned 
Senior Subordinate Judge counsel for 
both parties were present in Court, The 
issues were framed in their presence, 
and it does not appear that counsel for 
the appellant pressed for the framing of 
an issue on the question whether he was 
a minor. Indeed, the trial court has re- 
corded specifically that besides the issues 
framed by him no other issues were 
claimed. Jt is evident from the material 
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on the record that counsel for the ap- 
pellant abandoned the plea of minority 
taised in the written statement. Learned 
counsel for the appellant has referred 
me to Haridas v. Indian Cable Co. Ltd., 
AIR 1965 Cal 369, which supports the 
proposition that besides the duty of 
counsel for the party, there is a clear 
duty imposed by law on the Court to 
frame all the issues which relevantly 
arise. There oan be little doubt that the 
court is under a duty to frame issues on 
matters in controversy between the par- 
ties, But where it appears that the points 
of controversy at the stage of framing 
issues are limited and do not include the 
entire ambit of the controversy initially 
raised in the pleadings, the court is not 
bound to frame an issue on points aban- 
doned. The Court is fully justified in 
concluding that the plea has been aban- 
doned and the point is no longer in con- 
troversy, That was the point of distinc- 
tion adverted to by the learned Judges 
in Haridas (Supra), where reference was 
made to Venkata Narasimha Naidu v. 
Bhashyakarlu .Naidu, (1899) TLR 22 Mad 
538, Haridas (supra) is a case where 
counsel were absent at the time when 
the issues were framed. The first con- 
tention is rejected, 


4. The other point raised in support 
of this second appeal is that the suit was 
barred by limitation. The submission 
rests on the following facts. The sale 
deed was registered on March 27, 1968. 
The plaint was presented before the 
learned District Judge on March 25, 1969, 
but the suit lay in the court of the Senior 
Subordinate Judge and the plaint was 
placed before the latter on April 1, 1969, 
beyond one year of the date of registra- 
tion of the sale deed, It is urged that the 
plaint must be taken to have been filed 
on April 1, 1969 and therefore the suit 
is barred by time, It is beyond dispute 
that the court of the District Judge has 
jurisdiction to entertain all suits, includ- 
ing suits which are triable by the Senior 
Subordinate Judge. Ss, 24 and 25 of the 
Punjab Courts Act, 1918 are clear as to 
that. If may be that by virtue of S. 15 
of the Code of Civil Procedure the plaint 
should properly have been filed in the 
court of the Senior Subordinate Judge, 
which was the court of the lowest grade 
to entertain it. But as the terms of S. 15 
themselves imply, there could be a court 
of higher grade competent to entertain 
the suit, and that in the present case was 
the court of the District Judge. It is now 
settled law that S, 15 merely prescribes 
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a rule of procedure. It does not deprive 
the Court of a higher grade of jurisdic- 
tion to entertain the suit. When the 
plaint was filed before the learned Dis- 
trict Judge on March 25, 1969 he had 
jurisdiction to entertain it, That being 
so, it is that date which must be taken 
as the date on which the suit was insti- 
vee The second contention must also 
ail, 

5. The appeal fails and is dismissed. 
In the circumstances there is no order 
as to costs, 

Appeal dismissed. 
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Smt, Savitri Devi, Petitioner v. Hira 
Lal, Respondent. 

Civil Revn. No. 69 of 1975. D/- 23-6- 
1977. 

Civil P. C. (1908), O. 23, R. 1 (2) — 
“Formal defect” — Non-Joinder of party 
—— Plaintiff after filing suit discovering 
that suit land had been acquired and 
Government had not been impleaded as 
party — Plaintiff therefore applying for 
permission to withdraw suit with liberty 
to file fresh one — Court granting per- 
mission — Defect held not formal — 
Court held erred in making of the order 
dismissing suit and granting permission to 
file fresh suit. AIR 1956 Bom 632 and 


AIR 1941 Oudh 417, Rel. on. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1956 Bom 632 3 
ATR 1941 Oudh 417 3 


P. N. Nag, for Petitioner. 


ORDER :— This is a defendant’s revi- 
sion petition directed against an order 
of the learned Subordinate Judge, 
Kangra, permitting the plaintiff to with- 
draw his suit with liberty to file a fresh 
suit. 

2. The plaintiff filed a suit for decla- 
ration that he was the owner in posses- 
sion of the disputed land, During the 
pendency of the suit he discovered that 
the land had been acquired by the State 
Government. Accordingly, he applied un- 
der O. 23, R, 1 (2) .of the Code of Civil 
Procedure for permission to withdraw 
the suit with liberty to file a fresh suit. 
The basis of the application was that as 
the land had been acquired by the State 
Government the suit must fail by reason 
of a formal defect inasmuch as the State 
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was not a party to the suit. The learned 
Subordinate Judge allowed the applica- 
tion and by his order dated October 3, 
1974 dismissed the plaintiffs suit grant- 
ing permission to file a fresh suit. 


3. In this revision petition, learned 
counsel for the ‘' defendant-petitioner 
urges that the conditions of O. 23 R. 1 
(2) of the Code are not satisfied. .It is 
urged that having regard to the pleadings 
in the case the State Government was a 
necessary party, and therefore it cannot 
be said that it was by reason of a for- 
mal defect that the suit was liable to 
fail. The omission to implead a necessary 
party, it is urged, is not a formal defect, 
and support is taken from Tarachand 
Bapuchand v. Gaibihaji Ahmed Bagwan, 
AIR 1956 Bom 632 and Ram Padarath 
v. Data Din, AIR 1941 Oudh 417. There 
is force in the contention. The omission 
to implead a necessary party cannot be 
described as a formal defect, It is a 
material defect. Consequently, the learn- 
ied Subordinate Judge erred in applying 
the provisions of O. 23 R. 1 (2) of the 
Code of Civil Procedure and making the 
order which he has. 


4. The revision petition is allowed. 
The order dated October 3, 1974 made 
by the learned Subordinate Judge, 
Kangra, is set aside. As no one has ap- 
peared in opposition to this revision 
petition, there is no order as to costs. 

Revision allowed. 
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Shyam Lal, ete. Petitioners v. Sultan 
Singh, etc., Respondents. 

Civil References Nos. 
1973, D/- 23-6-1977, 

Civil P. C. (1908), S. 113, O. 46 R. 1 — 
Reference — Competency of — Where 
Compensation Officer under Himachal 
Pradesh Abolition of Big Landed Estates 
and Land Reforms Act (15 of 1954) 
makes a reference to High Court under 
S. 113 and O. 46 R. 1 of C. P. C., such a 
reference ig incompetent. 

The aforesaid .two provisions of 
C. P. C, contemplate a reference by a sub- 
ordinate Court to the High Court, The 
compensation Officer cannot be described 
as a Court. Ipso facto the said provisions 
eannot be invoked. The reference, there- 
fore, is incompetent. (Para 2) 


HU/HU/C688/77/PRK 


1, 2 and 3 of 
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A. LR. 


ORDER:— The Compensation Officer, 
Paonta, has made this and the connected 
references in three cases pending before 
him under S, 11 of the Himachal Pra- 
desh Abolition of Big Landed Estates and 
Land Reforms Act, 1953. The references 
purport to have been made under S, 113 
and O. 46 R. 1 of the Code of Civil Pro- 
cedure. According to the statement of the 
case drawn up by the Compensation 
Officer, the point on which the opinion 
of this Court is sought is whether S. 12 
of the Himachal Pradesh Abolition .of Big 
Landed Estates and Land Reforms Act 
ig ultra vires on the ground that it viola- 
tes the fundamental rights of the res- 
pondent. 


2. At the outset, the question for 
consideration is whether the three re- 
ferences are competent, .S. 113 of the 
Code empowers a court to state a case 
and refer it for the opinion of the High 
Court, O. 46 R. 1 of the Code provides for 
a reference to the High Court where 
in certain cases a court trying a suit or 
appeal or executing a decree entertains 
a reasonable doubt in respect of any 
question of law or usage having the 
force of law. The two provisions contem- 
plate a reference by a subordinate court 
to the High Court. In my opinion, the 
Compensation Officer cannot be deseri- 
bed as a court. Ipso facto the provisions 
of 5. 113 and O. 46 R. 1 of the Code 
cannot be invoked. And no provision in 
the Himachal Pradesh Abolition of Big 
Landed Estates and Land Reforms Act, 
or in any other statute hag been bro- 
ught to my notice which brings into play 
5. 113 and O. 46 of the Code in respect 
of proceedings taken by the Compensa- 
tion Officer under that Act. S. 25 of the 
Act confers upon a Compensation Officer 
the powers of a civil court under the 
Code of Civil Procedure, but only for the 
limited purpose of administering oaths, 
taking evidence and enforcing the attend- 
ance of witnesses and compelling the 
production of documents. In the absence 
of any material indicating that $. 113 
and O. 46 of the Code can be invoked by 
a Compensation Officer, the three refe- 
rences must be held incompetent, 


3. Accordingly, the references shall 
be returned to the Compensation Officer, 
Paonta without any opinion of this Court. 
There is no order as to costs. 

Order accordingly. 
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R. S. PATHAK, C. J. AND 
T. U. MEHTA, J. 


Narain Singh, Appellant v. Smt. Ruk- 
mani, Respondent. 

F. A. O. No. 16 of 1977, D/- 15-6-1977. 

Hindu Marriage Act (1955), S, 28 (as 
amended in 1976) — Order under S. 24 
of Act — Not appealable — Application 
under S. 24 pending when S, 28 was 
amended — Appeal from order in the 
application to be decided under amended 
Section. 

Under the amended Section 28 an ap- 
peal is provided against those orders 
only which are made under Ss. 25 and 
26 of the Act, provided they are not in- 
terim orders. No appeal, therefore, is 
contemplated under the amended. law 
against an order under S. 24 of the Act. 
What has not been expressly included in 
the new Section must be implied to have 
been excluded. Therefore, no appeal lies 
now against an order under S. 24, 

(Para 3) 

In terms of S, 39 (1) (i) of the Mar- 
riage Laws (Amendment) Act, 1976 the 
appeal from the order made in an ap- 
plication under S. 24, which was pending 
at the commencement of the Amendment 
Act must be considered in the light of 
the amended Section. AIR 1977 Punj 383; 
AIR 1977 Him Pra .66, Relied on; ILR 


(1975) Him Pra 663, Ref. to, (Para 3) 
Cases Referred: Chronological Paras 
AIR 1977 Him Pra 66 4 


AIR 1977 Punj 383: 79 Punj LR 384 4 
ILR (1975) Him Pra 663 3 

Inder Singh, for Appellant. 

R. S. PATHAK, C. J.:— This appeal 
is directed against an order of the learn~ 
ed District Judge, Solan Division, award- 
ing litigation expenses and maintenance 
pendente-lite to the wife for the dura- 
tion of a petition by the wife under 
Section 10 of the Hindu Marriage Act. 

2. During the pendency of the peti- 
tion under S, 10 of the Hindu Marriage 
Act, the wife applied under S, 24 of the 
Act for an order directing the husband 
to pay her maintenance and litigation 
expenses. On April 7, 1977, the learned 
District Judge, Solan Division-made an 
order awarding Rs, 150/- as litigation 
expenses and Rs, 30/- per month as 
maintenance pendente lite. 

3. Shri Inder Singh, learned counsel 
for the appellant, has very fairly pointed 
out that it is doubtful whether the ap- 


HU/HU/C689/77/PRK/GMI 


Narain Singh v. Rukmani (Pathak C. J.) 


[Prs, 1-3] H.P. 93 


peal is maintainable in view of the 
changed state of law. Having considered 
the matter, we are of opinion that the 
appeal must be rejected as incompetent. 
Until 1976, S. 28 of the Hindu Marriage 
Act provided: 

“28, Enforcement of, and appeal from, 
decrees and orders, 

All decrees and orders made by Court 
in any proceeding under this Act shall 
be enforced in like manner as the decrees 
and order of the. Court made in the 
exercise of the original Civil jurisdiction 
are enforced, and may be appealed from 
under any law for the time being in 
force: 

Provided that there shall be no appeal 

on the subject of costs only.” 
This provision was construed by this 
Court in Smt. Taranjit Kohli v, Gurbaksh 
Singh Kohli, ILR (1975) Him . Pra 663, 
to include an appeal against an order 
under S. 24 of the Act, Subsequently, by 
the Marriage Laws (Amendment) Act, 
1976, S, 28 was substituted by a new 
provision which reads as follows:— 


“28. Appeals from decrees and orders— 

(1) All decrees made -by the Court in 
any proceeding under this Act shall, sub- 
ject to the provisions of sub-section (3), 
be appealable as decrees of the Court 
made in the exercise of its original civil 
jurisdiction, and every such appeal shall 
lie to the court to which appeals ordi- 
narily lie from the decisions of the court 
given in the exercise of its original civil 
jurisdiction. 

(2) Orders made -by the Court in any 
proceeding under this Act under S. 25 
or S, 26 shall, subject to the provisions 
of sub-s, (3), be .appealable if they 
are not interim orders, and every such 
appeal shall lie to the court to which 
appeals ordinarily lie from the decisions 
of the court given in exercise of its ori- 
ginal civil jurisdiction. 

(3) There shall be no appeal under 
this Section on the subject of costs only. 

(4) Every appeal under this section 
shall be preferred within a period of 
thirty days from the date af the decree 
or order,” f 
It is apparent that an appeal is now 
provided against decrees passed under 
the Hindu Marriage Act and against 
those orders only which are made under 
5S, 25 and S. 26 of the Act (provided they 
are not interim orders), A comparison of 
the new S. 28 with the original S, 28 
shows that no appeal is “contemplated 
under the amended law against an order 
under S. 24. What has not been expressly 
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included in the new S. 28 must be im- 
plied to have been excluded. Therefore, 
having regard to the new S. 28, no ap- 
peal lies now against an order under 
5. 24. Now, it is true that the application 
under S. 24 was made before the amend- 
ment was brought in, But S, 39 (1) (i) of 
the Marriage Laws (Amendment) Act, 
1976 declares that all petitions and pro- 
ceedings in causes and matterg matri- 
monial which are pending in any court 
at the commencement of the Amendment 
Act shall be dealt with and decided by 
such court, if it is a petition or proceed- 
ing under the Hindu Marriage Act, then, 
so far as may be, as if it had been ori- 
ginally instituted therein under the 
Hindu Marriage Act, as amended under 
this Act. Accordingly, the appeal filed by 
the appellant must now be considered 
in the light of the amended S. 28 of the 
Hindu Marriage Act. That being so, on 
the view taken by us, no appeal lies, 


4, We are supported in our opinion 
by what has been laid down in Smt. 
Satish Bindra v. Surjit Singh Bindra 79 
Pun LR 384: (AIR 1977 Punj 383) and 
Gurbaksh Singh .v. Taranjit Kohli FAO, 
No. 7 of 1977 decided by C. R, Thakur, 
J. on May 31, 1977: (reported in AIR 
1977 Him Pra 66). 

5. The appeal is rejected as incom- 
petent, 

Appeal dismissed, 
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R. S. PATHAK, C. J, 
Pardhana, Petitioner v. Amin Chand 

and others, Respondents. 

Civil Revn. No. 19 of 1976, D/- 10-5- 
1977. 

Transfer of Property Act (1882), S. 126 
— Civil Procedure Code (1908), Ord. 22 
Rr. 1 & 2 — Contract Act (1872), S. 19 
— Revocation of a gift by donors heir 
is | legal — Right to sue for such 
declaration is not personal but statu- 
tory — On donor’s death cause of action 
survives to his L. Rs. 

The contention that a gift cannot be 
revoked by the heir of a donor is not 
acceptable. If a gift has .been induced 
by fraud and misrepresentation, the 
right to sue for a declaration that the 
gift is invalid survives to the legal re- 
presentatives on the death of the donor. 

(Para 1) 
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A. L R. 


A gift can be revoked in any of the 
cases in which if it were a contract, if 
might be rescinded. The right to revoke 
a gift for coercion, fraud, misrepresenta« 
tion, or undue influence is thus a statu- 
tory right. It does not flow from any 
personal contract between the parties to 
the transaction and therefore it is not a 
right which is confined in point of time 
to the individual self of the donor. It is 
not a right which dies with him and 
therefore on the death of the donor the 
cause of action survives to his legal re- 
presentatives. ATR 1925 All 437, AIR 
1927 Bom 384 Applied, AIR 1922 Pat 
514 and AIR 1934 All 507, Distinguished. 


(Paras 5, 6) 
Cases Referred: Chronological Paras 
AIR 1934 All 507 7 
AIR 1927 Bom 384 6 
AIR 1925 All 437 5 
AIR 1922 Pat 514 7 
(1893) 1 Ch 736: 62 LJ Ch 515 6 
(1887) 36 Ch D 145: 56 LJ Ch 1052 6 
(1881) 8 QBD 587: 50 LJQB 460 6 
(1859) 28 LJ Ch 620: 45 ER 31 6 


(1854) 4 De GM & G 270: 43 ER 510 6 


K. D. Sud, for Petitioner; Rajinder 
Kishore, for Respondents, 


ORDER :— This revision petition by 
the defendants is directed against an 
order of the learned Senior Subordinate 
Judge, Hamirpur, allowing a substitution 
application. 

2. A suit was brought by one Smt. 
Ambo for a declaration that she was the 
owner of the property possessed by her 
and that the gift executed by her on 
February 3, 1969 was vitiated by fraud 
and misrepresentation and, therefore, 
should be set aside. During the pen- 
dency of the suit Smt. Ambo died. An 
application was made by her daughter’s 
sons praying that they be substituted as 
legal representatives. By an order dated 
February 27, 1976, the learned Senior 
Subordinate Judge, Hamirpur, has held 
that on the death of Smt. Ambo the 
right to sue survives to her legal repre- 
sentatives, and accordingly he hag direct- 
ed their substitution in place of the de- 
ceased. 

3. By this revision petition, the peti- 
tioner challenges the validity of that 
order, . 

4. It is urged by learned counsel for 
the petitioner that the right to sue for 
a declaration that the gift deed was in- 
duced by fraud and misrepresentation 
was a right personal to Smt. Ambo, the 
donor of the gift, and as that right could 
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not be transferred or inherited the right 
to sue for the declaration did not sur- 
vive, It is the truth of this proposition 
that must now be examined. 

5. Section 126 of the Transfer of Pro- 
perty Act provides that inter alia “a 
gift may also be revoked in any of the 
cases (save want or failure of considera- 
tion) in which, if it were a contract, it 
might be rescinded”. A gift may, there- 
fore, be revoked for coercion, fraud, mis- 
representation or undue influence much 
as a contract may be rescinded. The 
right to revoke a gift on those grounds 
is a right conferred by statute. It does 
not flow from any personal contract 
between the parties to the case. It is 
not a right which is confined in‘ point of 
time to the individual self of the donor. 
īt is not a right which dies with him. 
On the death of the donor, the cause of 


action survives to his legal representa- 


tives. In Ghumna v, Ram Chandra Rao, 
ATR 1925 All 487, a Division Bench of 
the Allahabad High Court repelled the 
contention that a voidable gift could not 
be avoided by the donor’s heirs. It was 
observed: (at p. 438) 

“It is not quite correct to say that the 
right of exercising such an option is like 
a personal contract which does not sur~ 
vive to the heirs of the promisor. The 
right is given to the promisor under 
statute.” 

A further reason for that view lies in 
the nature of the transaction, that the 
gift is more than a mere contract, that 
it is a conveyance. And so it was said 
by the same learned Judges: (at p, 438) 

“The present plaintiffs can claim that 
there was no absolute transfer of the 
property at all, but it wag a qualified 
transfer, that is subject to the right of 
the transferor to avoid it if he chose to 
do so. The plaintiffs, therefore, can 
claim the property by avoiding the deed 
of gift which could have been avoided by 
their predecessor. There does not seem 
to be any valid ground for the saying 
that the right does not survive to the 
present plaintiffs.” 

6. Marten, C. J. of the Bombay High 
Court, referred to the provisions in the 
Indian Contract Act which contemplated 
that in certain cases the benefit and burden 
of promises should devolve on legal repre- 
sentatives. Referring to Section 19 and 
Section 19-A of the Contract Act, he said 
in Shravan Goba v, Kashiram Devii, 
AIR 1927 Bom 384 (at pp. 387, 388) 

“In this connexion it may be pointed 
out that the appellant is forced im a:gu~ 
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ment to go this length that the represen- 
tatives cannot take advantage of either 
branch of Section 19. The result, there- 
fore, would be that if a man was de= 
frauded or induced to enter into a con- 
tract by fraud and died the next day, his 
representatives could not avoid the con- 
tract under the first part of Section 19. 
Nor could they even under the second 
branch insist that the contract should be 
performed on the basis that the repre- 
sentations made were true. On what 
principle of justice or equity that con- 
struction should be put on Section 19 or 
on the corresponding Section 19-A I en- 
tirely fail to see. No authority going to 
this length has been cited to us, and 
speaking for myself, I decline to be the 
first Judge to adopt what seems to me 
a forced, unnatural and unjust construc- 
tion of this Act.” 

Under the English Law it is deemed 
clearly settled that in equity not only 
may a party to a contract himself bring 
a suit to set it aside but also that his 
legal representatives may do so after his 
death. Reference may be made to All- 
card v, Skinner, (1887) 36 Ch D 145, 
Mitchell v. Homfray, (1881) 8 QBD 587, 
Morley v. Loughnan, (18938) 1 Ch 736, 
Gresley v. Mousley, (1859) 28 LJ Ch 
620 and Holman v. Loynes, (1854) 4 De 
GM & G 270. 

7. Learned counsel for the petitioner 
relies on the following passage in Baij- 
nath Singh v. Brijraj Kuar, AIR 1922 
Pat 514 (at p. 525): 


“T agree that if this were a voidable 

contract and not void ab initio it would 
have to be set aside before a suit for 
possession could be maintained and fur- 
ther that Bhagela Kuer could not trans- 
fer the mere right to sue......... 
While making this observation, Dawson 
Miller, C. J. of the Patna High Court 
can be said to have expressed himself 
obiter only, because he found in fact 
that the transaction was void inasmuch 
as there was never any consent to the 
gift within the meaning of Section 19, 
of the Indian Contract Act. Reliance 
was also placed on the following obser- 
vation in Mt. Azizunnissa v. Siraj Husain, 
ATR 1934 All 507 (at p. 51-41): 


“The right of revocation which is given 
by Section 126, T. P. Act, appears to us 
to be a right which is personal to the 
donor.” 

This observation, when read in context, 
is plainly intended to refer to the mode 
in which a donor can revoke a gift. In 
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any event, on the considerations already 
mentioned, I am unable to subscribe to 
the view that a gift cannot be revoked 
by the heir of a donor. In my opinion, 
if a gift has been induced by fraud and 
misrepresentation, the right to sue for 
a declaration that the gift is invalid sur- 
vives the death of the donor. 


8. The order of the learned Senior 
Subordinate Judge is plainly right. 
9. The revision petition fails and is 
dismissed with costs. 
Revision dismissed. 
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Smt. Ved Prabha, Petitioner v. 
chan Lal and others, Respondent. 

Civil Revn. No. 99 of 1976. D/- 21-6- 
1977. 

Civil P. C. (1908), O. 8, Rr. 1, 9 — Suit 
for ejectment and damages — Defen- 
dents filing written statement claiming 
to be tenants and raising preliminary ob- 
jections to maintainability of suit — Be- 
fore decision on preliminary issues de- 
fendants applying for permission to file 
written statement on merit — Court 
allowing on condition of payment of 
arrears of rent with costs — Order was 
invalid — It could of course make pay- 
ment of the costs a condition. (Para 3) 

D. Gupta, for Petitioner. 


ORDER:— This is a defendants’ revi- 
sion petition against an order of the 
learned Subordinate Judge, Simla, in a 
suit for ejectment and damages. 

2. The plaintiffs filed a suit alleging 
that they were owners of a certain pro- 
perty, that one Rai Sahib Dina Nath was 
a statutory tenant therein, that on his 
death the statutory tenancy came to an 
end, but the defendants, who were his 
widow and daughter respectively, contin- 
ued in illegal occupation. Accordingly, 
they prayed for a decree for possession 
of the property and damages for the use 
and occupation of the property from 
May 16, 1967, the date of institution of 
the suit, with future damages till the 
date of delivery of possession. A written 
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statement was filed by the defendants 
setting out certain preliminary objec- 
tions to the maintainability of the suit, 
and they intended to file a written state- 
ment subsequently on the merits of the 
case. The trial Court framed issues on 


the points raised by the plaint and 
the initial written statement. One 
issue wag whether the suit was 
maintainable inasmuch as the de- 


fendants claimed to be tenants of the 
plaintiff. Before the preliminary issues 
could be decided, an application was 
made by the defendants, purporting to 
be one under Rules 1 and 9 of O, 8, for 
permission to file a written statement on 
the merits of the case. By his order dated 
Dec, 14, 1976 the learned Subordinate 
Judge allowed the application on condi- 
tion of payment of the arrears of rent 
from May 16, 1967 to Nov, 15, 1976 to- 
gether with costs awarded from time to 
time in the suit against the defendants. 
The defendants challenge the validity of 
that order. 

3. It is apparent that in the initial 
written statement the defendants took 


the plea that they were tenants 
of the plaintiffs, and that there- 
fore the suit was .not maintainable, 


in the Civil court. The condition imposed 
by the trial Court under the impugned 
order is payment of arrears of rent. If 
the defendants are right in their asser- 
tion that the civil court has no jurisdic- 
tion to entertain the suit, the court can- 
not in law direct payment of the arrears 
of rent as a condition for permitting the 
filing of an additional written statement. 
it could of course make payment of the 
costs awarded from time to time a con- 
dition of the filing of the additional 
written statement, and that it had juris- 
diction to do so is not disputed by learn- 
ed counsel for the petitioner. I am, there- 
fore, of the view that the impugned order 
dated Nov. 10, 1976 is invalid insofar as 
it makeg payment of the arrears of rent 


a condition for the filing of the addi- 
tional written statement. 
4. The revision petition is allowed, 


and the order dated Nov. 10, 1976 is 
modified in the terms set out above. 
There is no order as to costs, 

Petition allowed, 
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law in view of AIR 1961 5C 882 (Apr) 36 


= S, 149 — See also Ibid, O. 7, R. 11 
(Jan) 11C 

——Ss, 149, 107, 141 and O. 7, R. 1 — 

Memorandum of Appeal — Delayed pay- 


Civil P. G. (contd.) 

ment of deficit court-fee — Court's dis. 
cretion to condone delay governed only 
by S. 149. AIR 1989 Pat 187; AIR 1939 Pat 
432; AIR 1957 Pat 111 and AIR 1970 
Tripura 26, Dias, feom (Jan) 11A 


—~ 5, 149 and O. 7, R. 11 — Presentation 
of appeal without requisite court.fee 
— Court condoning delay in paying 
the deficit — 'Good faith’ of party to be 
considered. AIR 1971 P&H 461, Diss. 


from (Jan) 118 

' —S, 151 — See 
(1) Ibid, S. 115 (Oct) 67 
(2) Ibid, S. 148 (Apr) 36 
~—S, 152 — See Ibid, S. 115 (Oct) 67 


——O, 1, R, 10 — See Letters Patent (J. 
and K.), Cl. 12 (Feb) 29 


—~.O, 7, 8. 7 — Events happening after 
suit — Suit for permanent injunction — 
Defendant dispossessing plaintiff during 
pendency of suit — Power of Court to 
grant relief of possession (Feb) 21 


——0O. 7, R, 11 — See also Ibid, S. 149 
(Jan) 11A, B 
——0O,. 7, R. ll and S, 149 — Payment of 
court.fee — Matter primarily concerning: 
the appellant and the Government — 
Opposite party cannot object to it plead. 
ing the bar of limitation (Jan) 11C. 


——O, 9, R, 18 — See Ibid, O. 87, R. 4 
(Feb) 30A 
——O. 20, R. 11 (2) — Composite appli- 
cation under O, 87, R, 4 and O, 20, R. 11 
(2) — Application cannot be treated as 
application under O. 20, R.11 (2) for 
fixation of instalments (Feb) 30G 


= O, 23, R. 3 — See Ibid, S. 115 
(Oct) 71 

—— QO, 37, R. 8 — See Ibid, O. 87, R. 4 

(Feb) 30A. 
—~O, 37, Rr. 4, 3 — Application to set 
aside ex parte decree in summary suit — 
Limitation — O. 9, R, 13 has no applica. 
tion and hence Art, 181 and not Art. 164, 
Limitation Act, 1908, is applicable 

(Feb) 30A. 


—~O, 37, R. 4—"'Special circumstances” ` 


—Not synonymous with “sufficient cause” 
occurring in O, 9, R. 13 (Feb} 30B 


——O. 43, R, 1 (m) — See Ibid, $. 115 
(Oct) 71 
Constitution of India, Arts. 19 and 859 — 
Suit for possession based on right of pre. 
emption — Right challenged by Vendors 
and Vendees — Article 19 is not attracted 


(Tuly) 58° 


+ 


ER 
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Constitution of India (contd.) 
— Art. 25 — See also 
(1) J. and K. Sikh Gurudwaras and 
Religious Endowment Act (1978), 
S.3 (Jan) 4A 
(2) J. and K. Sikh Gurdwaras and 
Religious Endowment Act (1978), 
8.14 (Jan) 4F 
woo Arts, 25 and 26 — Article 25 is sub. 
ject to Art. 26 — Petition challenging a 
statute not filed by a religious denomina- 
tion or a section thereof — Petition is 
incompetent for purposes of Art, 28 
(Jan) 4H 


-— Art. 25 (2) — Sri Pratap Jammu and 
Kashmir Laws (Consolidation) Act (1977), 
S. 4 (1) (d) — Regulation of economic 
activity associated with religious prac. 
tice — Custom of Pisar Parwarda (Adop- 
tion) prevalent amongst Kashmiri Mus. 
lims — Validity (Apr) 44 
= Art. 26 — See 

(1) Ibid, Art, 25 (Jan) 4H 


(2) J. and: K. Sikh Gurdawaras and 
pepton Endowment Act (1978), 
5.3 (Jan) 4A 
(3) J. and K. Sikh Gurdawars and 
Religious fndowment Act (1973), 
S. l4 (Jan) 4F 
~—Art, 166—See J. and K, qona aa 
8. 43 (Feb) 3 
-—— Art. 226—Student admitted to ve 
cal College and attending lectures after 
payment of fees — Subsequent cancel. 
lation of admission without giving op- 
portunity of being heard is invalid 
(Jan) 1 
——Art. 245 — Delegated legislation — 
f: and K. Sikh Gurdwaras and Religious 
ndowment Act (15 of 1973), S. 19 — 
Rules under — Validity of, cannot be 
assailed on ground of excessive dele. 
gation (Jan) 41 


— Art, 299 — Post and Telegraph Ma. 
nual, Vol. 6, R. 562 — Post Offices Certi- 
ficates Rules, 1960, R. 254/19 — Licens. 
ing Authority under Punjab Excise Act 
accepting National Defeace Certificates 
as security and afterwards making order 
of release — Effect (Dec) 86 (RB) 
—— Art, 359—See Ibid, Art. 19 (July) 58 


Constitution of J. and K., S. 43 — Jammu 
and Kashmir Cabinet Order No, 578.C, 
D/- 7.5-1954, Para 5 (2) — Interpretation 
of — Reallotment of forfeited land 
— Original allottee forfeiting land — 
Another person bringing it under per- 
sonal cultivation — Eviction of that 
person is valid (Feb) 32A 


Constitution of J. & K. (contd.) 
——S§, 122 — :Contravention does not 
bring about a binding contract 

(July) 55A 


Contract Act (9 of 1872), S. 65 — See Con. 


stitution of India, Art, 299 (Dec) 86 
aman, 70 — See Constitution of India, 
Art, 299 (Dec) 86 


Evidence Act (1 of 4872), S. 58 — Proof — 
Insufficiently stamped docu ment— Docu. 
ment not admitted in evidence — Execu. 
tion admitted in pleadings — No relief 
can be granted on basis of admission in 
view of bar of S. 85, Stamp Act 

(July) 61A 
Interpretation of Statutes — Constitution. 
ality of Statutes — Presumption as to — 
Courts not to question policy or motive 
of legislature (Jan) 4C 


——Validity of Act — Ground on which 
it can be declared invalid — See J. and 
K. Sikh Gurdawaras and Religious En. 
dowment Act (1978), §. 1 (Jan) 4B 


Jammu and Kashmir Agrarian Reforms 
Act (26 of 4973) 
See under Tenancy Laws, 


Jammu and Kashmir Big Landed Estates 
Abolition Act (17 of 2007 Byt ) 
see under Tenancy Laws. 
Jammu and Kashmir Consolidation of 
Holdings Act (5 of 1962) 
See under Tenancy Laws. 
Jammu and Kashmiz Limitation Act (9 of 
4995 Swt.), Art. 68__See ibid, Art. 119 
(July) §5B 
——Arts. 119, 68 and 145 — Earnest 
money deposited under an illegal and un- 
enforceable contract -—~ Suit to recover — 
Limitation (July) 55B 
—m=Art, 145— See Ibid, Art. 119 
(July) 55B 


d, and K. Sikh Gurdwaras and Religious 
Endowment Act (45 of 1973), 5, 1 — Act 
cannot be struck down merely. because 
some of its provisions are vague and 
laconic (Jan) 4B 
——Ss, 3 and 10 — Provisos to Sections 
cannot be attacked as violative of Arts, 
25 and 26 of the Constitution (Jan) 4A 
——Ss, 4,12 and 19—Election of members 
of Board or of Committee — Guidelines 
given in Act and Rules framed uncer S. 19 
— Act not invalid (Jan) 4D 
——S, 10—See Ibid, S. 3 (Jan) 4A 
——S, 11 — Words “six other members” 
make no sense — They are redundant and 
should be deleted (Tan) 4E 
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J. & K. Sikh Guraudwaras and Religious 
Endowment Act (contd.) 

— S, 12—See Ibid, S. 4 (Jan) 4B 

——S, 14 — Interpretation of — lt inter- 

feres with religious practices of. Sikh 

religious denomination (Jan) 4F 


—— Chap. IV (Ss, 16-19 (g)) — Provisions 
provide a check on finances and provide 
guidelines for receipt, expenditure and 
management of the funds of the Gurd. 
wara (Jan) 4G 
——S, 19 —See 
(1) Ibid, S. 4 (Jan) 4D 
(2) Constitution of India, Art. 245 
(Jan) 41 
Land Acquisition Act (1 of 1894), S. 23 
—Market value — General principles — 
Compensation—Determination (Oct) 72 


Legislation—Delegated legislation — See 
Constitution of India, Art, 245, 


Letters Patent (Jammu and Kashmir), 
Cl. 12 —“‘Judgment”—Order allowing ap. 
plication of third party to be impleaded 
as party to writ petition is nota “judg. 
ment” within CI. 12 of the Letters Patent 
and is not appealable (Feb) 29 


——Cl.12 — Appeal under — Filing of 
certified copy of judgment ,appealed from 
along with memo of appeal—Necessity— 
Delay of two days—Condonation ' 

(Oct) 77 
Limitation —Condonation of delay —~Suffi. 
cient cause — See Motor Vehicles Act 
(1939), S. 110. (8) Proviso, 


Limitation Act (9 of 1908), Art. 164—See 
Civil P. C. (1908), O. 37, R.4 (Feb) 30A 
Art. 181 — See Civil pP. C. (1908), 
0. 37, R. 4 (Feb) 30A 


Limitation Act (33 of 1963), S. 5 — See 
Motor Vehicles Act (1939), S.110.A (3) 
Proviso (Dec) 90B 
—— Art. 120 — See Jammu and Kashmir 
Limitation Act (9 ot 1995), Art. 119 

(July) 55B 


Mahomeilan —Law — Succession—Custom 
of Pisar Parwarda (Adoption) Prevalent 
amongst Kashmiri Muslims—Validity — 
See Constitution of Iadia, Art. 25 (2) 
(Apr) 44 
Motor Vehisles Ast (4% of 1939), S. 110.A (3) 
Proviso—Sufficient cause ~ No knowledge 
of constitution of Claims Tribunal -~ 
Whether a sufficient cause (Dec) 90B 
——S, 110_A (3) Proviso —Sufficient cause 
— Applicant confined to bed asa result 
of injuries —Doctor deposing on oath 
that the applicant was likely to be pre. 
vented from moving freely for about one 





Motor Vehicles Act (contd.) 
year from the date of occurrence — Held, 
sufficient cause to condone delay 

(Dec) 90C 


S, 110.D —-Appeal— Award — Mean. 
ing of —-1971 A. C, J. 180, Diss. 

(Dec) 90A 
Negotiable Instruments Act (26 of 4881), 
S. 4 — Pro-note — Absence of time gap 
between advancing a loan and execution 
of pronote — Does no! by itself indicate 
whether pronote was or was nota col. 
lateral security (July) 61B 


Post and Telegraph Manual, Wol. 6. R. 562 
—~ See Constitution ot India, Art. 299 
(Dec) 86 
Post Offices Certificates Rales (4986), 
R. 19 —See Constitution of India, Art, 299 


(Dec) 86 
SR. 254 — See Constitution of India, 
Art. 299 (Dec) 86 


Publis Pramises (Eviction of Unauthorised 
occupants) Act (40 of 1971), Ss. 5 (1), 9 — 
Appeal to Dt. Judge against order under 
S. 5 (1)—Traaster of appeal to Additional 


Dt. Judge — Typographical mistake in- 


mentioning section under which transfer 
is made does not invalidate the order 

(Feb) 28A 
S, 9-—See also Ibid, S. 5 (1) 

(Feb) 23A 
——S.9—Dt, Judge before whom appeal 
is filed against order under S. 5 (1) is not 
a persona designata and a transfer of 
appeal by him to Additional Dt. judas 
is not invalid (Feb) 28B 
S, 9—Appeal—District Judge—Whe. 
ther acts as a Court or persona designata 
= W Bebaer his order is revisable 

(Apr) 38A 
Banat Excise Act (4 of 1914), S. 34 (2)— 
See Constitution of India, Art. 299 

(Dec) 86 

Soldiers (Litigation) Act (4 of 1925), Ss. 2 
(d), 6 and 7 — Combined effect of — Sol- 
diers (Litigation) Rules -- Rule 7 and 
form (D)—-Suspension ot vrager npe 


eb) 25A 
—-—§, 6—See Ibid, S. 2 (d) 


(Feb) 25A 
——S, 7— See Ibid, S. 2 (d) (Feb) 25A 


Soldiers (Litigation) Rules, R. 7 — See 
Soldiers (Litigation) Act (1925), S, 2 (d) 
(Feb) 25 
Sri Pratap Jammu and Kashmir Laws 
(Consolidation) Act (4 of 1977 Smt.}, S. 4 
(1) (d) — See Constitution of India, 
Art, 25 (2) (Apr) 44 
Stamp Act (3 of 1899) 
See under Stamp Duty. 


$. 
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STAMP DUTY 


—Stamp Act (2 of 1899), S, 85 — See Evi. 
dence Act (1872), S. 58 (Jul) 61A 


TENANCY LAWS 


—J, and K. Agrarian Reforms Act (26 of 
4972), 5. 51, Proviso—See Tenancy Laws 
— J. & K. Consolidation of Holdings Act 
(1962), S. 3 (Jul) 51B 
—5,52—Act coming into force during 
pendency of revision petition — Proceed. 
ings will abate ab initio (Feb) 17A 


— J. and K, Big Landed Estates Abolition 
Act (47 of 2007 Swt), S,4— Death of 
landlord in 1944—No mutation in favour 
of heirs—Act coming into force—Tenants 
if can claim proprietary rights in land 
(Jul) 51A 
—S. 30 (6) — See also Tenancy Laws— 
J. and K. Consolidation of Holding Act 
(1962), S. 3 (Jul) 51B 
—-Ss. 30 (6) and 35 — Tenant’s claim to 
proprietary rights under Act rejected — 
Revision before Government dismissed in 
default — Application for restoration re. 


jected—Second revision petition on same. 


grounds—Not maintainable (Jul) 51C 


Tenancy Laws—J. & K. Big Landed Estates 
Abolition Aot (contd.) 
— §, 35—5ee 


(1) Ibid, S. 30 (6) (Jul) 51C 


(2) Tenancy Laws — J. and K. Consoli. 
dation of Holdings Act (1962), 5. 3 
(Jul) 51B 


—J. and K, Consolidation of Holdings Act 
(5 of 1962), Ss. 3, 5 and 8&—Tenant claim. 
ing proprietary rights in land under 
Estates Abolition Act — Consolidation 
Scheme in operation in area — Tenant's - 
claim rejected by Commissioner — Revi- 
sion before Government—- Maintainability 


(Jul) 51B 
—S, —5—See Ibid, S. 3 (Jul) 51B 
——S, 8—See Ibid, S. 3 (Jul) 51B 


Transfer of Froperty Act (4 of 1882), 
—S, 116—Tenant holding over—Tenant 
acquiring status of statutory tenant — 
Landlord cannot claim enhanced rate of 
rent (Oct) 79 


Words and and Phrases—Aw ard—Mean- 
ing of-—-See Motor Vehicles Act, S, 110-D 
(Dec) 90A 


et 


LIST OF CASES OVERRULED AND REVERSED IN A. I. R. 1977 J. & K, 


Over. = Overruled in; Revers. == Reversed in. 


1jJ and K L R 26 — Held no Longer good 

Law in view of A I R 1964S C497 AIR 
1977 J & K 38 (Apr). 

AIR 1959 J & K 92 (FE)— Over. AIR 1977 
80 1944 (Sep). 


AIR 1970 J & K 88 (Pt A)~ Held not good 
Law in view of A I R 1961 SC 882 
AIR 1977 J & K 36 (Apr). 


1971 Cri L J 470 = AIR 1971 J and K 54 
(EB) — No longer good law in view 
of the amendments AIR 1977 J and 
K 81 (EB) (Dec), 

1974 Kash L J 171—Revers. A I R 1977SC 
4146D (May). 

(1975) Ele, Petn. No, 8 of 1972, D/. 25.9- 
1975 (J. & K.)— Revers, AIR 1977 BO 
49144, G (Sep). i 


COMPARATIVE TABLES 


Supplement to Comparative Tables of Previous Years 


Owing to late receipt of Other Journals the following Supplement 
to Comparative Tables of AIR = Other Journals is issued. 


A, 1. R. Jammu and Kashmir = Other Journals 


AIR 19763 & K AIR dev? J&K AIR ie J&K AIR 1977 J & K 
AIR Other Journals ther Journals [AIR ther Journals | AIR Other Journals 
T Wa : 23 17GT&KUR4IQ| 86 weIse KOR 365) 77 iia 
89 1977 Kash L J 194 1977 Kash L J 239 | 79 1977 Kash L J 258 
E, 25 1976 Kash L J 292 | 38 1976 Kash L J460 | 81(FB)1977 Cri L J 
AIR 1977 J & K 1976 J & K L R 877 1976 J& KLR T21 ia 1584 (Sept) 
AIR Other Journals | 29 19767&@KLR 404] 44 1976J&KLR 658 (1977) 4 Cri L T 211 
51 1976 J&KL ¢ 1977 Kash L J 319 
1 ie cae De Saol 80 1976 Kash L J 274 | 5s re J&KL $ X 1977 Chand L R 
11 1977 Kash L J5 1976 J& KLR 802 $3 A m (Cri) 76 
1976 J & KLR 421 61 1977 Kash L J 79 sea 
17 1978 T&L 520] tare Rash p yol 67 we 90 1977 A CJ 339 
19 1976 T&EKL RB 493 71 os 1977 Kash L J 279 
21 1977 Kash LJ 121 | 33 1976 Kash L J 284 | 72 Ses 1977 TAC 511 
1976 J& KLR 46 1976 J & K L R 469! 75 nes 94 1977 Kash L J 375 
Other Journals=All India Reporter 
4975 JAK LR) W6Jek&KLA 1976 J& KLR 1976 Kash L J 1977 Kash L J 
JRKLR AIR |J&KUR AIR | J&K LR AIR| Kash L J AIR | Kash L J AIR 
389 1976 J&K 93 | 365 1977 JaK 36 513 1977 J&K 51 ae HT ROD) 331194 1976 J&K 39 
e16 ke » BOLT » » g] ” ” N ait (J&K) |218 1977 (NO0) 
ae 333 eg | 827 (NOC) fog 59 269 (J&K) 
404 ” n 29 658 ” og 354 i a 210 239 i J&K 36 
196 J&K LR J2 n» `n gg 397 1976 J&K 87/258 » » 79 
J&KLR AIR | 412 #28 460 1977 » 88 
261 » (NOC) 
488 1977 NOC 101} 416 » » 2l es 337 (J&K) 
265  » (NOC) 491 » » L 
2 272 » (NOC) 
138 (J&K) | 434» (NOQ) K 4977 Kash L J 270 (J&K) 
269 » » 137 311 (jax) | 1976 Kash LJ | ors AIR} 279 » J& 
B2 » >» 52 KashLJ AIR i IEE 9 
802 » J&K 30 459 » J&K 4 ; 5 1977 J&K 11 319FB 
2 a09  » n» gg | 204 1977 (NOO) | BT:  » (Noc) | geen Ee >» Sl 
841  » (NOC) rae 188 (J&K) 335 (J&K)|350 » (NOC) 
210 (J&K) » » 19) 937 » » 101| 79 » J&K 61 369 (J&K) 
344 » » 581608 » » Y4p24e » » 137'121 » » 21'305 ” J&K 94 
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Jammu & Kashmir High Court 


nee rae rms 


AIR 1977 JAMMU & KASHMIR 1 
DR, ADARSH SEIN ANAND, J. 


Haridayal and another, Petitioners v. 
State of Jammu & Kashmir and another, 
Respondents, 


Writ Petn, No. 285 of 1976, D/- 2-8- 
1976. 


(A) Constitution of India, Art. 226 — 
Writ against educational authority — 
Student admitted to Medical College and 
attending lectures after payment of Col- 
lege fees — Subsequent cancellation of 
admission by authorities without giving 
student an opportunity of being heard — 
Principles of natural justice violated — 
Order of cancellation is invalid. 


The compliance with Rules of Natu- 
ral Justice is required not only in cases 
of quasi-judicial orders but also in cases 
of administrative orders from which civil 
consequences or penal consequences flow. 
The objective behind the compliance 
with the Rules of Natural Justice is to 
prevent miscarriage of justice and arbi- 
trariness as well as to securt a fair and 
impartial order from the concerned au- 
thorities, AIR 1973 SC 389, Rel. on. 

(Para 7) 


It was absolutely incumbent on the 
respondents to hear the petitioners be- 
fore passing the impugned order and to 
give them a fair and reasonable opportu- 
nity of presenting their case before the 
authorities, Since, the respondents did 
not issue the requisite show cause notice, 
the impugned order is violative of the 
Rules of Natural Justice and is bad in 
the eyes of law. (Para 8) 


TT/IT/C995/76/KNA 
1977 J-.&K/AL I G—30 





The fact that in the view of the au- 
thorities the student would have no de- 
fence to the cancellation of his admission 
even if notice to show cause had been 
given is not a valid ground for not giv- 
ing such opportunity, AIR 1970 SC 1039 
and AIR 1976 Madh Pra 40, Rel. on. 

l (Para 9) 
Cases Referred: Chronological Paras 


AIR 1976 Madh Pra 40 = 1975 Jab LJ 
888 9 


AIR 1973 SC 389 = (1973) 3 SCR 22 7 
ATR 1970 SC 1039 = (1970) 3 SCR 266 9 


J. L. Sehgal, for Petitioners; R. P. 
Sethi, for Respondents, 
ORDER :— Haridayal and Vijay 


Kumar petitioners who had been select- 
ed for admission to the M.B.B.S, course 
and were actually admitted in the Medi- 
cal College, Jammu, have filed this peti- 
tion challenging the order of respondents 
by which their admission to the M.B.B.S. 
course has been cancelled from the said 
college. 


2. Briefly stated the facts of the 
case are that respondent No, 1, issued a 
notice inviting applications from Perma- 
nent Residents of the State for admission 
to the Medical Colleges at Srinagar and 
at Jammu. On the basis of the said no- 
tice, the petitioners applied for admission 
on the prescribed form and they were 
admitted to the Medical College, Jammu, 
in December, 1975, after selection by a 
Committee appointed for the purpose. 
After payment of the necessary fees, the 
petitioners started attending their lec- 
tures in the first year of the M.B.BS. 
class, On 30th January, 1976, respondent 
No, 2 conveyed to the petitioners the in- 
formation that their admission to the Me- 


2 J.&K. [Prs. 2-5] 


dical College at Jammu, had been can- 
celled under orders of the Government 
of Jammu and Kashmir. After their ad- 
mission was cancelled, the petitioners 
filed the present writ petition in the 
court on 8th March, 1976. In the writ pe- 
tition it was stated that the respondents 
had no jurisdiction to cancel the admis- 
sion once granted and that in any event, 
the order of cancellation of admission 
could not be passed behind the back of 
the petitioners. 


3. In the reply affidavit filed by 
the respondents, it is admitted that the 
petitioners had been selected for admis- 
sion and were actually admitted to the 
Medical College, Jammu. It has, also, not 
been disputed that the petitioners conti- 
nued their studies till 30-1-76 on which 
date their admission was cancelled, It 
has been stated in the reply affidavit that 
the reasons for cancellation of admission 
of the petitioners were that they had 
concealed certain material facts from the 
Selection Committee and had given false 
information, which necessitated the can- 
cellation of their admission. It has been 
Stated that Haridayal petitioner had been 
nominated for B. V, Science training 
course in the year 1973, at Ranchi and he 
had also executed an agreement with the 
Government to serve it on return from 
training. He had also obtained a loan of 
Rs. 3000/- from the Government for his 
training for B. V. Science course at 
Ranchi; but he suppressed all this infor- 
mation and did not disclose these facts 
either in the application form filed by 
him or at the time of interview by the 
Selection Committee and as a matter of 


fact, he had tried to mislead the commit- 


tee by attaching a copy of the Character 
Certificate from the Principal G. G. M. 
Science College, Jammu, against the re- 
quirement of attaching copy of the cha- 
racter certificate from “the last attended 
institute”, with a view to show that the 
last institution attended by him was G. G. 
M. Science College, Jammu and not the 
College at Ranchi. Similarly, Vijay Ku- 
mar petitioner, was also undergoing 
training in Ayurvedic College, Jammu, in 
the third year class at the time when he 
applied for admission to the Medical 
College, Jammu. Like Haridayal, he had 
also executed an agreement with the 
State Government to serve the State 
after completion of his Ayurvedic 
training and had also obtained a loan of 
Rs. 1200/- from the Government for that 
purpose. Like Haridayal he had conceal- 
ed this information from the authorities 


Haridayal v. State (Anand J.) 


A.L R 


and has wrongly attached a copy of the 
character certificate from the Principal 
G. G. M. Science College, Jammu when 
in fact the last institution attended by 
him was the Ayurvedic College, Jammu. 
Dealing with the allegation of the peti- 
tioners that their admission was cancel- 
led behind their back and without afford- 
ing them any opportunity of hearing, in 
the reply affidavit it has been stated : 

"There was no question to hear the 
petitioners in the instant case. All the 
material was already with the respon- 
dents-State and the facts stated herein 
above have nowhere been disputed by 
the petitioners. The concept of natural 
justice does not mean a thorough pro- 
blem (probe?) or a detailed enquiry. 
What is required is that there must 
be sufficient material on the record 
to pass an order which should not 
adversely affect the rights of either 
party. In presence of the material 
already with the ‘State, there was 
no necessity to issue a show cause 
notice and to afford an opportunity to 
the petitioners. The issuance of show 
cause notice or affording an opportunity 
of being heard would not have changed 
the case of the petitioners. The petition- 
ers could not be permitted to deceitfully 
enjoy the benefits of having secured ad- 
mission at two technical institutions by 
the suppression of material facts.” 

4, I have heard Mr. J. L. Sehgal, 
Advocate for the petitioners and Mr. R. P. 
Sethi, Advocate for the respondents. 


5. The principal ground of at- 
tack as canvassed by Mr, J. L. Sehgal, 
the learned counsel for the petitioners 
is, that since the petitioner had been ad- 
mitted to the College after proper selec- 
tion, it was not open to the respondents 
to cancel their admission behind their 
back and without affording any opportu- 
nity to them to explain their case, Such 
an order was against the rules of natural 
justice and was bad. Mr. Sethi, the learn- 
ed Addl. Advocate-General, does not dis- 
pute that no show cause notice was given 
to the petitioners before cancellation of 
their admission but seeks to justify the 
order on the ground that it was for the 
authority to determine whether or not 
to issue show cause notice to the peti- 
tioners before the cancellation of their 
admission and on consideration of all the 
facts it was not considered necessary to 
issue the show cause notice to the peti- 
tioners before cancelling their admis- 
sions. It is further maintained that even 
if a show cause notice had been given to 
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the petitioners. they would not have had 
any explanation to offer in their defence 
and, therefore, the issuance of notice 
would have been an idle formality, 

6. J have given my anxious consi- 
deration to the respective contentions of 
the learned counsel for the parties. 


7 By the impugned order, admis- 
sion of the petitioners had been cancel- 
led from the Medical College Jammu 
after they had been admitted to the Col- 
lege and had paid their fees and attend- 
ed the lectures upto 30-1-76. It is not 
disputed that prior to the cancellation of 
their admission, no opportunity was 
given to the petitioners to explain their 
case and to show cause against the can- 
cellation of their admission. According to 
the learned counsel for the petitioners, 
the order of cancellation of admission 
is a quasi-judicial order and could not be 
passed without first affording an oppor- 
tunity to the concerned to show cause 
against it. However, the learned Addi- 


tional Advocate-General maintains that. 


such an order is only administrative in 
character and no opportunity was re- 
quired to be afforded before passing the 
same. Whether the order of cancellation 
of admission is a quasi-judicial order, as 
canvassed by Mr. J, L. Sehgal, or is 
merely an administrative order as can- 
vassed by Mr. Sethi, the learned Addl. 
Advocate-General, would not be of much 
Significance in the present case because 
the compliance with Rules of Natural 


Justice is required not only in cases of. 


quasi-judicial orders but also for ad- 
ministrative orders from which civil con- 
sequences or penal consequences flow. 
The objective behind the compliance 
with the Rules of Natural Justice is to 
prevent raiscarriage of justice and arbi- 
trariness as well as to secure a fair and 
impartial order from the concerned au- 
thorities. In the words of their Lordships 
of the Supreme Court in Kesava Mills 
Co. Ltd. v. Union of India, AIR 1973 SC 
389, “The only essential point that has 
to be kept in mind in all cases is that the 
person concerned should have a reason- 
able opportunity of presenting his case 
and that the administrative authority 
concerned should act fairly, impartially 
and reasonably. Where administrative 
officers are concerned the duty is not so 
much to act judicially as to act fairly.” 


8. Keeping in view the above 
guideline given by their Lordships of the 
Supreme Court, it cannot be said that if 
an order is of an administrative nature, 
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the Rule of Natural Justice need not be 
complied with. The argument of Mr. 
Sethi, therefore, is rejected, Moreover it 
is quite certain that the impugned order 
visits the petitioners with civil conse- 
quences and to put it differently penal 
consequences do flow from the said order 
as the effect of the said cancellation of 
their admission would be that the peti- 
tioners are debarred from pursuing their 
further studies in the Medical College, to 
which they had been admitted and since 
petitioners had also paid the fees they 
stand to lose the benefit of those fees as 
well, Can it, therefore, be said that the 
authorities need not have afforded an 
opportunity to the petitioners to show 
cause against the cancellation of their ad- 
mission? The answer clearly is in the 
negative, In my opinion it was absolute- 
ly incumbent on the respondents to hear 
the` petitioners before passing the im- 
pugned order and to give them a fair and 
reasonable opportunity of presenting 
their case before the authorities. Since, 
the respondents did not issue the requi-|, 
site show cause notice, the impugned 
order is violative of the Rules of Natural 
Justice and is bad in the eyes of law. 

9. I am unable to agree with the 
other submissions of the learned counsel 
for the respondents that no useful pur- 
pose would have been served by issuing 
a show cause notice to the petitioners in 
the facts and circumstances of the case, 
since, the action was taken by the res- 
pondents after taking into consideration 
all the material that was available on the 
record and which material could not have 
been rebutted by the petitioners. Whe- 
ther or not the petitioners had a defence 
‘is for them to see and is not a matter of 
speculation by the authorities, A similar 
argument was raised before their Lord- 
ships of the Supreme Court in Board of 
High School and Intermediate Education, 
U. P, v. Kumari Chittra Srivastava, AIR 
1970 SC 1039, wherein it was held that 
whether a duty arose in a particular case 
to issue a show cause notice before in- 
flicting a penalty does not depend on the 
authority’s satisfaction that the person to 
be penalised has no defence but on the 
nature of the order proposed to be: pass- 
ed, In that case before the Supreme 
Court a candidate’s admission to an exa- 
mination was cancelled because of short- 
age in the attendance in lectures in a 
particular subject. Their Lordships of the 
Supreme Court held that the Board in 
cancelling the examination of the candi- 
date was exercising quasi-judicial func- 
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tions and it was incumbent upon it to 
issue a show cause notice to the candi- 
date before inflicting the penalty of can- 
cellation of her admission to the exami- 
nation. In the Supreme Court case the 
order of the cancellation of admission 
was set aside on the ground that the 
Board had failed to issue show cause no- 
tice to the candidate concerned ‘before 
passing the order of cancellation of ad- 
mission. The said authority in AIR 1970 
SC 1039 (supra) was followed by a Di- 
vision Bench of the Madhya Pradesh 
High Court in Dinkar Prabhakar Maha- 
jan v. S. L. Agrawal, AIR 1976 Madh Pra 
40, wherein their Lordships of the Ma- 
dhya Pradesh High Court while consi- 
dering the case of a candidate whose ad- 
mission to the M.B.B.S. course in the 
State Medical College was cancelled on 
the ground that he was in-eligible ini- 
tially for admission to the M.B.B.5. 
Course, held that while cancelling admis- 
sion, the Government was exercising 
quasi-judicial functions and it was incum- 
bent upon itto have issued ashow cause 
notice to the candidate before the order 
of cancellation of admission was passed 
by the Government, Their Lordships set 
aside the order of cancellation of admis- 
sion on the short ground that no show 
cause notice had been issued to the can- 
didate prior to the cancellation of his 
admission and he had been denied oppor- 
tunity of reasonably presenting his case 
before the authorities before the impugn- 
ed order was passed. Both the aforesaid 
authorities are fully applicable to the 
facts of the present case, In the face of 
this position of law the order of cancel- 
lation of admission of the petitioners 
without affording any opportunity to the 
petitioners for presenting their case be- 
fore passing the impugned order cannot 
be justified and deserves to be set aside. 


10. The last submission of the 
learned Addl. Advocate-General is that 
the Government has a right to issue show 
cause notice to the petitioners even now 
and that right would be affected by this 
order if the impugned order is set aside. 
I do not see how this judgment can take 
away the right of the Government to 
issue the necessary notice and act in ac- 
cordance with law. The fear expressed is 
unfounded, 


11. As a result of the above I 
would hold that the order cancelling the 
admission of the petitioners is not sus- 
tainable in law and the same is hereby 
quashed and set aside and the admission 
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of the petitioners is restored to the Medi- 
cal College, Jammu, There shall be no 
order as to costs, 

Petition allowed. 


AIR 1977 JAMMU AND KASHMIR 4 
MIAN JALAL-UD-DIN AND 

DR, ADARSH SEIN ANAND, JJ, 

S. Avtar Singh, Petitioner v. State of 
Jammu & Kashmir, Respondent, 

Writ Petn, No, 257 of 1975, D/- 19-1- 
1976, 

(A) J. & K, Sikh Gurdwaras and Re- 
ligious Endowment Act (15 of 1973), Sec- 


tions 3 and 10 — Provisos to Sections 
cannot be attacked as violative of Arti- 
cles 25 and 26 of the Constitution. 


(Constitution of India, Arts, 25 and 26). 


The Act as such does not infringe 
Article 26 of the Constitution of India. 
It is true that under provisos.to Ss, 3 and 
10 of the Act for the first year the Gov- 
ernment ig empowered to nominate mem- 
bers for the Board and for the Commit- 
tees respectively but these provisions 
have now become destitute of legal ef- 
fect and have ceased to operate inasmuch 
as the period of one year has already 
elapsed, In view of- this the aforesaid 
provisos cannot be made subject of 
attack. (Para 12) 

(B) J. & K. Sikh Gurdwaras and Re- 
ligious Endowment Act (15 of 1973), Sec- 
tion 1 — Act cannot be struck down 
merely because some of its provisions are 
vague and laconic — Unless the Act con- 
travenes any constitutional provision or 
deprives a member of Sikh denomination 
of a fundamental right it cannot be 
struck down. AIR 1971 SC 481, Rel, on. 
(Interpretation of Statutes —- Validity of 
Act — Ground on which it can be de- 
elared invalid), (Paras 9, 13) 

(C) Interpretation of Statutes — Con- 
stitutionality of Statutes —- Presumption 
as to — Courts not to question policy or 
motive of legislature, 

It is well settled 
founded on established principle 
courts have not to go into ques~ 
tions of the policy of the legisla- 
ture or they cannot question the 
motive for which an Act has been 
enacted, There is also presumption in 
favour of the constitutionality of laws so 
long as they are not struck down by 
courts as being ultra vires of the legisla- 
ture, AIR 1963 SC 90, Rel. on, (Para 8) 


GT/GT/C86/76/KSB 


and the view is 
that 
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(D) J. & K. Sikh Gurdwaras and Re- 
ligious Endowment Act (15 of 1973), Sec- 
tions 4, 12 and 19 — Ss, 4 and 12 clearly 
lay down eligibility for election as mem- 
bers of the Board or of the Committee— 
So also Rules framed under Section 19 
do prescribe eligibility to vote at election 
and also prescribe disqualifications for 
not being elected as a member of the 
Committee or Board — No grievance can 
be made against the Act in this respect. 

(Paras 14, 16) 

(Œ) J, & K. Sikh Gurdwaras and Re- 
ligious Endowment Act (15 of 1973), S, 11 
— Words “six other members” make no 
sense —— They are redundant and should 
be deleted. (Para 20) 

(F) J. & K. Sikh Gurdwaras and Re- 
ligious Endowment Act (15 of 1973), Sec- 
tion 14 — Interpretation of — If inter- 
feres with religious practices of Sikh reli- 
gious denomination, ` (Constitution of 
India, Arts, 25 and 26). 

Under Section 14 the Committee has 
not to prescribe any religious ceremonies 
or rights or lay down any new Code nor 
have they to prescribe the mode of en- 
forcing those religious rights, What the 
Committees have to do simply is that 
they have only to enforce the proper ob- 
servance of the well recognised ceremo- 
nies and well established religious practi- 
ces and rights, These religious observances 
are to be enforced by the members belong- 
ing to the Sikh religious denomination 
and not by some outside or foreign ele- 
ment, The Government or for the matter 
of that any outside agency has no hand 
in controlling the religious affairs or en- 
forcing the religious observance of Sikhs 
in the Gurdwara. (Para 21) 


The effect of this is that the Com- 
mittees have been given power to exer- 
cise control over the economic, financial 
and secular affairs connected or associa- 
ted with religious practices and for that 
the legislature is competent to enact law. 
This, however, igs recognised and engraf- 
ted in Article 25 (2) (a) of the Constitu- 
tion of India. As such Section 14 does not 
in any way offend Articles 25 and 26 of 
the Constitution of India, (Para 22) 


(G) J&K Sikh Gurdwaras and Religi- 
ous Endowment Act (15 of 1973) Chap. IV 
—Provisions provide a check on finances 
and provide guide lines for receipt, ex- 
penditure and management of the funds 
of the Gurdwara, (Paras 24, 25) 

(H) Constitution of India, Arts, 25 
and 26 — Art, 25 is subject to Art. 26 — 
Petition challenging a statute not filed by 
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a religious denomination or a section 
thereof — Petition is incompetent for 
purposes of Art. 26 — AIR 1974 SC 2098 
Rel. on, (Para 26) 


(D Constitution of India, Art. 245 — 
Delegated ligislation — J, & K. Sikh Gur- 
dwaras and Religious Endowment Act 
(15 of 1973), S. 19 — Rules under — 
Validity of, cannot be assailed on ground 
of excessive delegation, 

The legislature has only to lay down 
the policy, With the proliferation of 


‘socio-economic activities. it is highly in- 


convenient for the legislature to legislate 
on ancillary and subsidiary matters, It is 
therefore left to the rule-making autho- 
rity to frame appropriate rules for carry- 
ing into effect the policy and purpose of 
the Act. Here in the Act the rule-mak- 
ing power has been delegated to a high 
authority namely the Government, The 
Government hag framed rules for carry- 
ing into effect the policy of the legisla- 
ture. These rules do not overstep the 
limit of delegation, Therefore these rules 
do not suffer on that score. It cannot be 
said that the legislature has abdicated 
its legislative functions. (Para 27) 


Cases Referred Chronological Paras 
AIR 1974 SC 2098 = (1975) 1 SCC 11 26 
AIR 1971 SC 481 = (1971) 2 SCR 446 9 
ATR 1969 SC 1100 = (1969) 3 SCR 447 9 
AIR 1963 SC 90 = (1963) 3 SCR 299 8 


Avtar Singh, for Petitioner; Amar 
Chand, for Respondent. 
MIAN JALAL-UD-DIN, J..- The 


petitioner seeks to strike down the Sikh 
Gurdawaras and Religious Endowment 
Act of 1973 particularly Sections 3, 9, 10, 
11 and 14 of the Act as unconstitutional 
and ultra vires of the Legislature and 
also issuance of a writ of mandamus to 
the respondent not to appoint Sikh Gur- 
dawara Prabhandak Board or Sikh Gur- 
dawara Prabhandak Committees. 


2 The petitioner, has averred that 
he is a Sikh by religion, He claims fun- 
damental right to freedom of conscience, 
right to profess, practice and propagate 
freely Sikh religion, The Sikh denomina- 
tion has the right to manage its own af- 
fairs in matters of religion to own and 
acquire movable and immovable property 
and to administer such property in ac- 
cordance with law, According to him the 


Sikh Gurdawara and Religious Endow- 
ment Act 1973 (hereinafter called ‘the 
Act’), interferes with the fundamental 


rights of the petitioner and Sikhs in mat- 
ter of religion to administer the property 
of Gurdawaras in accordance with law. 
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Prior to the passing of tbe Act the Sikh 
religious denomination in the State has 
been managing Gurdawaras in matter of 
religion and properties belonging to and 
attached to Gurdawaras through their 
own representatives elected for the pur- 
pose. Now as a result of passing of the 
Act the Management and the Supervision 
in matters of religion and also of Gur- 
dawara property has gone in the hands 
of the Government for one year, The 
restriction imposed on the management 
of the properties of Gurdawaras is un- 
reasonable and arbitrary in so far as reli- 
gious affairs are concerned, It violates 
Articles 25 and 26 of the Constitution. 
The Act arms the Gurdawara Prabhan-~ 
dak Board and the Gurdawara Prabhan- 
dak Committees both constituted under 
the Act to manage the affairs of the Sikh 
Gurdawaras with absolute, uncanalised 
and unguided discretionary powers. Any 
Gurdawara can be called a Sikh Gurda- 
wara and can be taken under the control 
and management of the Board or the 
Committee, In the same way any pro- 
perty of the institution which may be 
called Gurdawara by the Board or the 
Committee can be taken for management. 
Section 3 does not provide any agency 
for the election of the Board, According 
tc Sec, 3 of the Act the first Board is to 
be nominated by the Government for one 
year, This provision contravenes the 
guarantee given under Articles 25 and 26 
of the Constitution of India as the right 
to administer the religious and secular 
affairs of the Sikh Community is taken 
away by the Government for one year 
and even vested in the hands of persons 
nominated by the Government, Section 10 
of the Act provides for the establishment 
of the Committees of 11 members for 
each District of the State for managing 
the Sikh religious and secular affairs of 
the State Sikh Gurdawaras situated 


therein but no agency has been named to. 


elect the members; nor is there any men- 
tion of any voters and their qualifications 
who will be entitled to vote at the elec- 
tion, The Act is also silent about the 
forum which will decide the disputes 
about elections and voters. Under S. 10 
the first Committee is to be nominated by 
the Government which is unconstitutional 
as it offends Articles 25 and 26 of the 
Constitution of India, There ig no provi- 
sion in the Act for conducting the elec- 
tions for members of the Committee or 
board after the period of one year or 
deciding disputes regarding such elec- 
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tions, Section 11 is vague and ambiguous 
and does not convey any sense, Section 9 
authorises the board to exercise general 
administrative superintendence over all 
the Committees elected under the provi- 
sion of Act but no power has been given 
to the board to exercise control over the 
nominated committees, This gives arbi- 
trary and unlimited powers to the com- 
mittees, The Act does not impose any 
restrictions on the nominated members 
for their being nominated as are provi- 
ded in Sections 4 and 13 of the Act in 
elections as members of the Board or the 
Committees, No, provision has been made 
in the Act for removal of any of the mem- 
bers of the Board orthe Committee (if) 
after nomination or election he incurs any 
disqualification mentioned in the Act. The 
Act is also silent with regard to filling of 
the vacancy, if any, and manner of its 
filling if a member incurs any of the 
disqualifications or dies or resigns. No 
machinery has been set up in the Act to 
decide questions and objections whether 
any person is suffering from any of the 
disqualifications mentioned in the Act, 
The language of the Act is such that even 
a non-Sikh, anilliterate person,a convict 
or non-punjabi knowing man, a blind or 
a minor can become a member of the 
committee or the Board which is against 
the religious tenets, practices and senti- 
ments of Sikhs and is a direct interfer- 
ence in the administration of Sikh Gur- 
dawaras. 


According to the Act a ‘PATIT’ cannot 
be a member of the committee or Board 
but the definition of ‘Patit? has not been 
given which is likely to create confusion. 
No procedure has been provided in the 
Act as to how the Board and Committees 


will manage the properties of Sikh 
Gurdawaras or their religious affairs. 
Section 14 is violative as it interferes 


with religious practices of Sikhs and this 
offends Articles 25 and 26 of the Act. 
Again the Act is lacunous, there is no 
forum to which the disputes of board or 
committees or of any office employee can 


be referred to, No provision has been 
made in the Act for the appoint- 
ment, terms of office, removal, dis- 


missal, discharge of the employees. and 
servants of the Board or the committees. 
Absence of these provisions is sure to lead 
to mismanagement, The ‘voter’ has not 
been defined in the Act who is eligible 
to vote for a Committee; nor have any 
qualifications of a voter been prescribed 
in the Act, There ig no provision in the 
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Act for deciding disputes involving ques- 
tions whether the person is a Sikh or not, 
a voter or not; whether the property is 
Gurdawara property or not, Also there is 
no provision for deciding complaints re- 
garding irregularities in the administra- 
tion of Gurdawara properties, breach of 
trust, if committed by the members of 
the committee or the Board and for de- 
ciding any complaint against any office 
bearer or employee of the committee or 
Board, On all these grounds, it is claim- 
ed, that the Act offends the constitutional 
provisions and is thus liable to be struck 
down, 

3. Shri Mangat Ram I. A. S. Secre- 
tary to Government Revenue Department 
in his reply affidavit filed on behalf of 
the Government has affirmed that the 
legislature has right to enact law relating 
to administration of properties owned by 
religious denominations, such as Sikh 
Gurdawaras, The Act was the result of 
the bill introduced by a private member 
of the J & K Legislative Assembly late 
S. Surrinder Singh and passed by the 
Assembly. The object of the Act is to 
provide for better administration and 
supervision of the properties of Sikh 
Gurdawaras and Religious Endowments of 
J & K State, The provisions of the Act, 
it is affirmed, are not vague, It was not 
necessary to insert any definition of the 
words ‘Sikh’ and ‘Sikh Gurdawaras’ in the 
Act as these wordsare (of) well known 
connotations and are understood by all, It 
is denied that the Gurdawara Prabhandak 
Board or Gurdawara Prabhandak Com- 
mittees have absolute, uncanalised and 
unguided discretion in exercising powers. 
Various provisions of the Act provide 
sufficient guide lines to the Board or the 
committees for their working. Any abuse 
of their powers can be controlled and set 
right by legal process, About Section 3 


it is averred that till regular elections 
are held under the Act some arrange- 
ments have to be made for administra- 


tion of the properties of Sikh Gurdawaras 
and Endowments and as amatter of neces- 
sity and only as a temporary arrange- 
ment nominated Board for one year has 
been provided for, It is denied that the 
provision of nomination violates Arts, 25 
and 26 of the Constitution, Respectable 
persons who wield influence in the Sikh 
Community were nominated as members 
of the Sikh Gurdawara Prabhandak Board. 
This Gurdawara Prabhandak Board has 
to work only fer one year. It was not 
necessary to lay down the qualifications 
in details for nominated members; nor do 
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the persons nominated suffer from any of 
the disqualifications mentioned in the Act. 
The word ‘Pati? has been used to con- 
vey its ordinary sense as a person who 
has fallen from the path laid down by 
religion or from path of righteousness. 
No definition was therefore needed to be 
inserted in the Act, The Act lays down 
objects for which funds of Sikh Gurda- 
waras and Endowments can be spent. 
The Act lays down principles, the details 
for carrying out the purpose of the Act 
are to be provided in the Rules which 
the Government is empowered to frame, 
and which now have been framed. 


4. In view of this it is prayed that 
the writ petition merits dismissal. 

5. The case originally came up be- 
fore my learned Brother Anand J, He 
was of the opinion that as the petition 
raised important questions relating to the 
constitutionality of the Act therefore he 
referred the case to a larger Bench con- 
stituted by the Hon’ble Chief Justice. 
This is how the case has come before us. 

6. We have heard the learned 
counsel for the parties at length, 


T. The petitioner has raised ques- 
tions relating to Articles 14 and 19 in his 
petition. He, however, made an applica- 
tion for deletion of these Articles and 
the prayer founded on these Articles. 
This was accordingly done. The case will 
now have to be determined minus the 
points raised under Articles 14 and 19, of 
the Constitution. 


8. In order to appreciate the argu- 
ments of the petitioner it is necessary to 
know the scope and object of the Act. 
The preamble of the Act provides that 
the Act is intended to provide for better 
administration of the Sikh Gurdawaras in 
the Jammu and Kashmir State and their 
properties wherever situate. Pursuant to 
this legislative policy the Act saw the 
light of the day. It is well settled and the 
view is founded on established principle 
that courts have not to go into questions’ 
of the policy of the legislature or they’ 
cannot question the motive for which an 
Act has been enacted. There is also pre- 
sumption in favour of the constitutiona- 
lity of laws so long as they are not struck 
down by courts as being ultra vires of 
the legislature vide also the observations 
of their Lordships of the Supreme Court! 
in AIR 1963 SC 90 at para 16. 

9. The principle is also well recog- 
nised that legislature must be presumed 
to know the conditions of its people and 
the expediency for enacting a certain 
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piece of legislation, ‘The courts cannot 
attribute any malice to the legislature 
for enacting a statute, Good faith is al- 
ways to be presumed, It is in this context 
that we have to examine the impugned 
Act and appreciate the arguments rais- 
ed by the petitioner for striking it down. 
It may be stated that an Act cannot be 
struck down merely because some of its 
[provisions are not detailed or comprehen- 
sive or the Act suffers from vagueness 
land uncertainty. No power is vested ina 
court to strike down an Act because it 
is lacunous or vague, As observed by their 
Lordships of the Supreme Court in AIR 
1969 SC 1100 and AIR 1971 SC 481 (482) 
(c) a law can be declared invalid by the 
superior courts in India if the legislature 
has no power to enact the law or the law 
violates any fundamental right guarant- 
eed in part III of the Constitution, or is 
inconsistent with any constitutional pro< 
vision, but not merely on the ground thaf 
it suffers from vagueness or that the law 
does not admit of a sound construction 
and the persons applying are thrown in 
boundless sea of uncertainty, Violation of 
a constitutional provision is a ‘must’ to 
declare a law invalid, The ratio of the 
decision in AIR 1971 SC 481 (Supra) is 
that courts must, language of the Act 
admitting, try to construe the language 
of an Act in cases of uncertainty and 
vegueness, in accordance with the inten- 
tion of the legislature. It is only when 
the language does not admit of such con- 
struction and the law prima facie takes 
away a guaranteed freedom that the law 
can be declared ultra vires of the consti- 
tution, 


10. Let us try to examine the 
arguments canvassed before us in the 
light of the above laid principles, 


11. The proposition is not contro- 
verted before us that the Government is 
competent to enact law for the better 
administration of Sikh Gurdawaras and 
their properties in the State, That power 
indeed vests in the Government by vir- 
tue of Articles 25 Sub-clause (2) and 26 
(d) of the Constitution of India, Under 
clause (d) of Article 26 the right of a 
religious denomination to administer its 
property can be exercised in accordance 
with law. The Government can regulate 
the economic, political, financial and 
secular activities associated with religious 
observances, 


12, In the instant case the Act 
merely regulates the administration of 
the properties of Sikh Gurdawaras and 
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confers right of management of these 
properties on a body the members of 
which belong to the Sikh religious deno- 
mination who are to be elected by the 
Sikh Janta. The Act as such does not 
infringe Article 26 of the Constitution of 
India, Of course if the Act intended to 
confer the right on a body nominated by 
the Government or on persons other than 
the members of the Sikh religious deno- 
mination then the matter would be dif- 
ferent and the Act would be open to 
serious constitutional objections, But that 
indeed is not the case before us, It is true 
that under provisos to Sections 3 and 10 
of the Act for the first year the Govern- 
ment is empowered to nominate members 
for the Board and for the Committees 
respectively but these provisions have 
now become destitute of legal effect and 
have ceased to operate inasmuch as the 
period of one year has already elapsed. 
In view of this the aforesaid provisos 
cannot be made subject of attack. 


13. Again, the Act cannot be struck 
down merely because some of its provi- 
Sions are vague and lacunous, Unless it is 
found that the Act contravenes any cons- 
titutional provision or deprives a member 
of the Sikh denomination of a fundamen- 
tal right it cannot be struck down, I do 
agree that certain expression such as ‘Sikh’, 
‘Sikh Gurdawaras’ and ‘patit’ should have 
been defined and the legislature should 
have defined all the expressions in the 
same way as the Punjab Gurdawara Act 
and the Delhi Gurdawara Act have done 
yet that would not itself detract from the 
constitutionality of the Act, The words 
‘Sikh’ and ‘Sikh Gurdawaras’ are to be 
understood in their ordinary meaning and 
this would not create any difficulty in 
the way of the working of the Act, 


14. The argument that ‘the voters’ 
who have to elect members of the com- 
mittees have not been defined and no 
qualifications have been prescribed for 
the voters, and further that the disquali- 
fications prescribed for members of the 
Board and those of Committees are not 
comprehensive is also devoid of force in 
as much as the Rules that have been| 
framed under Section 19 of the Act do 
prescribe the conditions of eligibility to 
vote in the election, and further these 
rules prescribed disqualifications for not 
being eligible to be elected as a member 
of the committee or of the Board, Sec- 
tion 19 of the Act confers rule making 
power on the Government for the pur- 
poses of carrying out the object and the 
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manner in which the members of the 
Board or the committee shall be elected. 


15. Rule 23 provides that no per- 
son whose name is not entered in the 
Electoral Rolls pertaining to the Con- 
stituency shall be entitled to vote in that 
constituency. In other words, Rule 23 
read with Rule 5 defines a voter as one 
who is registered as a voter in the cor- 
responding electoral roll of the Jammu 
and Kashmir Legislative Assembly, Thus 
the qualifications of a voter are the same 
as are prescribed for voters of the As- 
sembly constituency, It is also prescribed 
in Rule 5 that no person shall be entitl- 
ed to be registered in the Electoral Roll 
for more than one constituency and for 
any constituency more than once, Grie- 
vance is, however, made of the fact that 
Electoral Rolls were prepared in the year 
1971 and they have not been revised, 
therefore a member of the Sikh denomi- 
nation who was a minor in 1971 and has 
attained majority now or a member 
whose name did not-appear in the Elec- 
toral Roll of the Assembly Constituency 
then: is deprived of exercising his vote, 
and therefore there being a serious de- 
fect, the provisions relating to election 
are lacunous and render the Act almost 
unworkable But sight is lost of the fact 
that under Rule 7 the Election authority 
is given power to entertain all objections, 
representations or complaints within 15 
days from the date of publication of the 
list of voters, The Election authority has to 
deal with them summarily and thereafter 
cause the list of voters of the constitu- 
ency to be finally published under R, 6. 
From this it is clear that a voter who 
has been left out in the Electoral Rolls 
or who has wrongly been recorded as a 
voter can for the purposes of the election 
under this Act, approach the Election au- 
thority and ask him to revise the Elec- 
toral Roll, This takes the wind out of 
the sail of the argument of the petitioner. 


16. There is also no force in the 
contention that no qualifications have 
been prescribed for the members of the 
committees and those of the Board Sec- 
tions4 and 12 clearly lay down that a per- 
son shall not be eligible for election as 
a member of the Board or of the Pra- 
jbhandak Committee respectively if he 
yhas incurred the disqualifications pres- 
cribed in either of the two sections, It is 
submitted that the disqualifications pres- 
cribed are not comprehensive and this 
will create serious complicacies, retard 
the implementation of the Act and give 
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rise to many formidable problems. This, 
however, is a question that should be ad- 
dressed to the legislature and not to the 
courts, A court cannot substitute its own 
view for the view of the legislature, The 
appropriate course for the petitioner is to 
approach the legislature and get these 
sections recast in more comprehensive 
and detailed manner, 


17. It is not also possible to ac- 
cede to the argument that even a mem- 
ber not belonging to Sikh community 
can be elected for the Prabhandak Com- 
mittee or for the Board because there 
is no chance for a non-Sikh to be elected 
as a member, All the voters must belong 
to Sikh religious denomination as they 
alone are eligible to vote for an election. 
They cannot elect a member belonging 
to a different religious denomination or 
one who is labouring under disqualifica- 
tion, Therefore, the fear entertained by 
the petitioner is unfounded, 


18. Another argument that no 
agency has been prescribed for conducting 
elections and no forum is mentioned for 
deciding the claims of unsuccessful can- 
didates in the elections is also unfounded 
because inthe very rules the agency for 
conducting the election has been pres- 
cribed under Chapter II of the Rules. 
Detailed procedure for conducting elec- 
tions both for the Board and for the 
Committees has been provided, Under 
Rule 39 appeal is also provided against 
rejection of nomination papers, 


19. Another argument that has 
been raised is that for a Chairman of 
the Committee or of the Board no quali- 
fications have been prescribed Even an 
illiterate person or an incompetent per- 
son may be elected as Chairman, This 
again is a matter with which the courts 
are not concerned, The courts have not to 
play the role of a legislature. The peti- 
tioner may well approach the legislature 
and seek the removal of his grievance on 
this score. 


20. Attention has been invited to 
Section 11 of the Act It is pointed 
out that the words “six other members” 
occurring in the Section make no sense, 
This is true and I do agree that these 
words are redundant and should be de- 
leted, Section 11 appears to be a case of 
bad drafting, 


21. Learned counsel for the peti- 
tioner has raised a formidable question 
about Section 14 of the Act that it inter- 
feres with the religious practices of the 
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Sikh religious denomination, He has par- 
ticularly referred to the following words: 


“A Committee shall have full powers 
of Control over the office holders ....-.... 
wet ta newes of enforcing the proper obser- 
vance of all ceremonies and religious ob- 
servances in connection with such Gurda- 
wara or Gurdawaras.” 


It is submitted that this amounts to 
direct interference in the religious affairs 
of Sikhs in as much as the Committee has 
been given the power to exercise con- 
trol over the religious affairs of Sikh 
religious denomination, In my view this 
is not the correct interpretation of Sec- 
tion 14 of the Act. What the section en- 
visages is that the committee will only 
enforce the proper observance of all re- 
ligious ceremonies, The Committee has 
not to prescribe any religious ceremo- 
nies or rites or lay down any new code 
nor have they to prescribe the mode of 
enforcing those religious rites. What the 
Committees have to do simply is that 
they have only to enforce the proper ob- 
servance of the well recognised ceremo- 
nies and well established religious prac- 
tices and rites, These religious obser- 
vances are to be enforced by the mem- 
bers belonging to the Sikh religious deno- 
mination and not by some outside or 
foreign element, The Government or for 
the matter of that any outside agency 
has no hand in controlling the religious 


affairs or enforcing the religious obser- 
vance of Sikhs in the Gurdwaras, 
22. Section 14 of the Act lays 


down that the Committee shall have full 
powers of control over its office holders 
and all properties and income of what- 
ever description belonging to the Gurda- 
waras under its management. They will 
have power to take all such measures as 
they may be necessary to ensure the pro- 
per management of the Gurdawaras and 
the efficient administration of the pro- 
perty, income and endowments thereof. 
The effect of this is that the Committees 
have been given power to exercise con- 
trol over the economic, financial and se- 
cular affairs connected or associated with 
religious practices and for that the legis- 
Jature is competent to enact law, This, 
however, is recognised and engrafted in 
Article 25 (2) (a) of the Constitution of 
India, I, therefore, do not subscribe to the 
view that Section 14 in any way offends 
Articles 25 and 26 of the Constitution of 
India. 


23. This brings us to the question 
of control of finances. According to the 
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petitioner the Act gives untrammelled 
powers to the Board and the Committees 
in regard to financial matters, No check 
can be exercised on their powers, In 
cases where the Board exhausts the funds 
oritneeds funds there is no provision to 
meet such situations, The Sikh religious 
denomination has not been given any 
right to check the finances by enacting 
appropriate provisions in the Act just as 
there are relevant sections (Secs, 114 and 
115 and other sections in the Punjab 
Guardwara Act), There are no such cor- 
responding provisions in the State. As 
this Act suffers from these infirmities it 
cannot survive. 


24, In my view this argument has 
got no merit in as much as Chapter IV 
of the Act which relates to finances gives 
guidelines for exercising check on such 
matters, Section 16 provides that all pro- 
perties and income of a Sikh Gurdwara 
shall be used in the first place, for the 
maintenance or improvement of the 
Gurdwara for the maintenance of reli- 
gious worship and the performance and 
conduct of religious and  chartiable qu- 
ties; ceremonies and observances connect~ 
ed therewith; for the payment of allow- 
ance or salaries of officers and servants 
thereof, for the fulfilment of the objects 
of the endowment thereof; for mainten- 
ance of the langer; for such religious, 
chartiable or educational purposes as the 
Committee may consider necessary in 
connection therewith or for the discharge 
of any obligation legally incurred, 


25. Under Section 17 every com- 
mittee shall have to pay annually to the 
Board a contribution in money out of 
the income of the Gurdawara for the pur- 
pose of meeting its lawful expenses, 
Under Section 18 the accounts of the 
Board and the committees are to be sub- 
jected to audit once in every year, Under 
Rule 61 the money received in the 
Gurdwaras fund are to remain in the 
custody of the Treasurer till deposited in 
the Bank. Only the President and the 
Secretary have been given powers to 
operate upon the funds, No money is to 
be drawn from Bank unless it is requir- 
ed for meeting expenditure of Gurdawaras, 
Receipts of money are also regulated. 
Then the manners of maintenance of ac~ 
counts of the Committee are also regula- 
ted in Rule 63, Thus it cannot be said 
that there is no check on the 
and no guidelines have been provided 
for the receipt, expenditure and manage~ 
ment of the funds of the Gurdwara, 


finances. 
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26. It may further be stated here 
that the petitioner has invoked Arts, 25 
and 26. The petition has not been filed 
by a religious denomination or a section 
thereof, therefore in my opinion the peti- 
tion is incompetent for purposes of Arti- 
cle 26, According to AIR 1974 SC 2098 
Art, 25 confers particular rights on all 
persons whereas Article 26 is confined to 
religious denomination or any section 
thereof. From the language of the two 
Articles it appears that Article 25 is sub- 
ject to Article 26 of the Constitution. 


27. 5. Avtar Singh has also assail- 
ed the validity of the Rules on the 
ground that they suffer from the vice of 
excessive delegation. But this ground is 
not taken in the petition, Even allowing 
him to raise this argument we fail to un- 
derstand as to how these rules suffer from 
the vice of excessive delegation, The legis- 
lature has only to lay down the policy. 
With proliferation of socio-economic acti- 
vities it is highly inconvenient for the 
legislature to legislate on ancillary and 
subsidiary matters. It is therefore left to 
the rule making authority to frame ap- 
propriate rules for carrying into effect 
the policy and purpose of the Act. Here 
in the Act the rule making power has 
been delegated to a high power autho- 
rity namely the Government. The Gov- 
ernment has framed rules for carrying 
into effect the policy of the legislature. 
Those rules do not overstep the limit of 
delegation, Therefore these Rules do not 
suffer on that score. It cannot be said 
that the legislature has abdicated its 
legislative functions, 








28. For the foregoing reasons I am 
of the opinion that no relief can be af- 
forded to the petitioner by declaring the 
Act or any of its provisions ultra vires of 
the legislature. The writ petition is lia- 
ble to be dismissed which is hereby dis- 
missed but leaving the parties to bear 
their own costs, 


29. Before parting with the case I 
should like to observe that though the 
Act cannot be termed as unconstitutional 
of the powers of the legislature yet there 
are loopholes in it, Some of its provisions 
are vague and not comprehensive, In cer- 
tain cases we have noticed bad drafting 
as in Section 11. Expressions ‘patit 
‘Sikh’ and ‘Sikh Gurdawaras’ have not 
been defined so as to make their mean- 
ing more exact and precise, These defini- 
tions do find place in other Indian Acts. 
Therefore, in order to remove vagueness 
and loopholes in the Act and to make it 
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more comprehensive, detailed and effec- 
tively workable, it is suggested that the 
Government may address itself to re- 
move these defects by necessary legisla- 
tion. This will be in the interest of the 
Sikh religious denomination for whose 
sake and cause this piece of welfare 
legislation has been undertaken and 
brought on the Statute Book, 
DR. ADARSH SEIN ANAND J.:— 
I agree, 
Petition dismissed. 
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M. R. A. ANSARI, C. J. AND 
DR. ADARSH SEIN ANAND, J. 


Collector, Land Acquisition and an- 
other, Appellants v, Dina Nath Mahajan 
and others, Respondents, 

Civil First Appeal No. 17 of 1974, D/- 
21-4-1976* 


(A) Civil P. C. (1808), Ss. 149, 107, 
141 and Order 7, R, 11 — Memeorandum 
of appeal —- Delayed payment of deficit 
court-fee —- Court’s discretion to con- 
dene delay governed only by S. 149, AIR 
1939 Pat 137; AIR 1939 Pat 432; AIR 
1957 Pat 111 and AIR 1970 Tripura 26, 
Diss. from. 


Section 149, Civil P. C. being a spe- 
cial provision applicable to appeals, 
court’s discretion to condone the delay in 
the appellants making good the deficit 
court-fee cannot ‘be interpreted in terms 
also of O. 7, R. 11 read with Ss, 107 and 
141 although the appellate court has al 
the powers and duties of a trial court. 
Therefore, it is not proper to hold that 
the appellate court cannot reject an ap- 
peal for non-payment of requisite court- 
fee without first giving the appellant an 
opportunity to do so within time allow- 
ed and after he fails to comply with the 
direction, The court is empowered to 
allow time to the appellant to make good 
the deficit and extend such time in its 
discretion, On compliance, the court-fee 
shall be deemed to have been paid at the 
time of presentation of the appeal. The 
discretion has however to be exercised 
judiciously and the appellant has no 
right to ask for time for the payment of 
the deficit court-fee. AIR 1938 Lah 361 
(FB) and AIR 1975 P & H 373, Foll; AIR 
1939 Pat 187; AIR 1939 Pat 432; AIR 1957 


*(A gainst order of Dist. J., Jammu, D/- 
26-9-1974.) 


GT/HT/C89/76/TVN 
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Pat 111 and AIR 1970 Tripura 26, Diss. 
from. (Paras 20 & 29) 

(B) Civil P. C. (1908). S. 149 and 
0. 7, R. 11 — Presentation of appeal 
without requisite court-fee — Court con- 
doning delay in paying the deficit — 
‘Good faith’ of party to be considered — 
‘Good faith’ as defined in General Clau- 
ses Act and not of Limitation Act ta 
govern, AIR 1971 P & H 461, Diss. from. 


Where a party files the plaint or ap- 
peal without requisite court-fee, the 
court while condoning the delay in pay- 
ing the deficit fee should consider if he 
acted in good faith in not paying the full 
court-fee at the time of presentation of 
the plaint or appeal. Definition of ‘good 
faith’ under the General Clauses Act and 
not that under the Limitation Act should 
be adopted for this purpose. So viewed, 
court should exercise its discretion in 
condoning the delay in favour of the 
plaintiff or appellant if it is satisfied that 
he had acted in good faith i.e., presuming 
that he acted bona fide, if he had done 
honestly whether it was done negligent- 
ly or not. (Para 25) 


Where the party although he had 
with him the entire amount to purchase 
the requisite court-fee was not able to 
secure the stamp paper of the value from 
any one stamp vendor since they were 
being allotted stamp paper of very small 
value and they were prevented by the 
rules from selling stamp paper of value 
of more than Rs. 100/- to one person on the 
same day, held. that although he could 
have secured the entire stamp from the 
Treasury office and that way he could be 
considered negligent, his failure to pre- 
sent the appeal with the requisite court- 
fee could not be held deliberate or mala 


fide, The delay was excused. AIR 1938 
Lah 361 (FB); AIR 1966 Punj 332 
and AIR 1968 Delhi 165 Fol; AIR 


1971 P & H 461, Diss. from. 
(Paras 27 & 29) 
(C) Civil P, C. (1908), O. 7, R. 11 and 
S. 149 — Payment of court-fee — Mat- 
ter primarily concerning the appellant 
and the Government — Opposite party 
cannot object to it pleading the bar of 
limitation, (Para 29) 
Cases Referred: Chronological Paras 
AIR 1975 Punj & Har 373 = 77 Pun LR 
186 19 
AIR 1971 Punj & Har 461 = 73 Pun LR 
82 26 
AIR 1970 Tri 26 15 
AIR 1968 Bom 309 = 70 Bom LR 50 21 
AIR 1968 Delhi 165 25 
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AIR 1966 Punj 332 = 1965 Cur LJ 578 


AIR 1957 Pat 111 
AIR 1953 SC 431 


= 1956 BLJR 302 14 
AIR 1939 Pat 137 = 


17 Cut LT 73 28 
20 Pat LT 79 12 
20 Pat LT 426 13 
40 Pun LR 413 (FB) 
17, 22 
O. N. Tiku, Advocate-General, for 
Applicants; S. P. Gupta, for Respondents. 
ANSARI, C. J.:— In this appeal fil- 
ed by the Collector, Land Acquisition 
Jammu, and the State of Jammu and 
Kashmir, against the judgment and de- 
cree of the District Judge, Jammu, in 
file No, 13 dated 26-9-74, an application 
has been filed by the appellante under 
S. 149 of the Civil P, C. for condonation 
of delay in paying the deficit court-fees. 
The application has been opposed by the 
respondents. i 
2. Before considering the ques- 
tion of condonation of delay in paying 
the deficit court-fees, a few relevant facts 
have to be stated. 


AIR 1939 Pat 432 
AIR 1938 Lah 361 


3. The judgment and decree of 
the District Judge Jammu was passed on 
26-9-74, The last date for filing the ap- 
peal against the said judgment and de- 
cree was 3-1-75. The appeal was actually 
filed on 28-12-74, ie. well within the 
time for filing the appeal, but the appeal 
was filed with court-fees of Rs. 460/- 
whereas the proper court-fees payable 
was Rs, 2952.50. The Registry of this 
court made an endorsement on the appeal 
on 24-12-74 pointing out that deficiency 
in the court-fees and asking the counsel 
for the appellants to make up the defici- 
ency. No date was however fixed by the 
Registry within which the deficit court- 
fees had to be paid. The deficiency was 
not made up till 24-2-75 on which date 
the Registry again made the following 
note on the memorandum of appeal: 

“Court-fee in the appeal has not been 
paid by the counsel for the appellant as 
yet. Issue notice to the counsel for the 
appellant, asking him to make good the 
deficiency in the court-fee at once, Put 
up before the D. R, on 10-3-75.” 

On 10-3-75 the Registry again -made the 
following note: 

“Counsel for the appellant is present, 
He seeks time to make up the deficiency 
in the court-fee. Put up tomorrow.” 
Then the following note appears on 11-3- 
75: i 
“Counsel for the appellant is pre~ 
sent. He has made good the deficiency in 
the court-fee, i.e. Rs, 2492 only. Now the 
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court-fee is correct. Put up for 
sion.” 

4. As a matter of fact the deficit 
court-fees was paid on 10-3-75 itself. 

5. On 2-7-75 the Registry made a 
note to the effect that deficit court-fees 
had been paid after a period of more 
than two and a half months after filing 
the appeal and that no application had 
been filed on behalf of the appellants for 
condonation of delay in paying the defi- 
cit court-fees, The Registry further noted 
that respondent No, 2 had made an ap- 
plication that before passing any order 
he may be afforded an opportunity of be- 
ing heard, An application dated 19-11-75 
was filed on behalf of the appellant un- 
der S. 149 of the Civil P. C. for condona- 
tion of delay in making up the deficiency 
in the court-fees, This application was 
supported by an affidavit of Shri P. S. 
Kotwal, P A to the Advocate-General, 
Jammu, stating the reasons for not pay- 
ing the requisite court-fees at the time 
of filing the appeal and also for the delay 
in making up the deficiency in the court- 
fees, This application was resisted by the 
respondents and objections were filed by 
Shri D. N. Mahajan, respondent No, 2 
supported by an affidavit. In view of the 
above controversy, this court passed an 
order on 24-12-75 calling upon the par- 
ties to adduce evidence. In accordance 
with this order, evidence has been adduc- 
ed by both the parties which would be 
discussed at a later stage. 

6. Section 149 of the Civil P. C. 
under which the appellants have filed 
the application reads as follows:— 

‘Where the whole or any part of 
any fee prescribed for any document by 
the law for the time being in force relat- 
ing to court-fees has not been paid the 
court may, inits discretion at any stage, 
allow the person, by whom such fee is 
payable to pay the whole or part, as the 
case may be, of such court fee; and upon 
such payment the document, in respect 
of which such fee is payable, shall have 
the same force and effect as if such fee 
had been paid in the first instance.” 


q. The learned Advocate-General 
appearing for the appellants has con- 
tended that S. 149 of the Civil P. C, has 
to be read along with Order 7, Rule 11 
and Ss. 107 and 141 of the Civil P. C. and 
that when so read it is incumbent upon 
the court to give an opportunity to the 
appellants to pay the deficit court-fees 
within a time fixed by it, and that it is 


admis- 


not open to the court to straightway re- 
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ject the appeal on the ground that requi- 
site court-fee has not been paid on the 
date of filing the appeal. 

8. The relevant provisions of O. 7 
Rule 11 of the Civil P., C. reads as fol- 
lows:— 


“The plaint shall be rejected in the 
following cases: 


(c) where the relief claimed is pro- 
perly valued, but the plaint is written 
upon paper insufficiently stamped, and 
the plaintiff on being required by the 
court to supply the requisite stamp paper 
within a time to be fixed by the court, 
fails to do so.” 


9. The relevant portion of §. 107 
of the Civil P. C. is as follows:— 

"(1) Subject to such~ conditions and 
limitations as may be prescribed, an ap- 
pellate court shall have powet............... 

(2) Subject as aforesaid, the appel- 
late court shall have the same powers 
and shall perform as nearly as may be 
the same duties as are conferred and im- 
posed by this Code on courts of original 
jurisdiction in respect of suits instituted 
therein.” 

10. Section 141 of the Code states: 

“The procedure provided in this 
Code in regard to suits shall be followed 
as far as it can be made applicable, in all 
proceedings in any court of civil jurisdic- 
tion.” 

11. The contention of the learned 
Advocate-General based upon S. 149 
read with O. 7, R. 11 and Ss, 107 and 141 
of the Civil P. C. does find support from 
the decisions of some of the High Courts. 

12. In Sarjug Prasad v, Surendra- 
pat, AIR 1939 Pat 137 a Division Bench 
of the Patna High Court held that the 
provisions of O, 7, R. 11 are applicable 
to appeals also and that being so. where 
the memorandum of appeal is insuffici- 
ently stamped, the court must afford the 
appellant an opportunity of making good 
the deficiency in the court-fee payable 
on the memorandum of appeal. 


13. Another Division Bench of the 
same High Court in Ramgati Singh v. 
Shitab Singh, AIR 1939 Pat 432 has held 
that “a memorandum of appeal not suffi- 
ciently stamped cannot be rejected sum- 
marily on that ground unless an oppor- 
tunity is given to the appellant to explain 
or make good the deficiency within a 
stated time,” and in so holding, the learn- 
ed Judges invoked O. 7, R, 11 and S, 107 
of the Civil P. C. 
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14, This view was reiterated by 
a single Judge of the same High Court 
in Mahabir Ram v. Kapildeo, AIR 1957 
Pat 111 where it was held “that the pro- 
visions of O. 7, R, 11 are applicable to 
appeals also and that being so, where the 
memorandum of appeal is insufficiently 
stamped, the court must afford the ap- 
pellant an opportunity of making good 
the deficiency of the court-fee payable 
on the memorandum of appeal and that 
it was therefore clear that a memoran- 
dum of appeal not sufficiently stamped 
cannot be rejected summarily on that 
ground, unless an opportunity was given 
to the appellant to explain or to make 
good the deficiency within the stated 
time,” 

15. The Judicial Commr. of Tri- 
pura has also expressed the same view in 
H. C. Sarkar v. Jyoti Bala Chakraborty, 
AIR 1970 Tripura 26, 

16. But there are decisions of 
other High Courts which have taken a 
contrary view. 

17. A Division Bench of the 
Lahore High Court in Jagat Ram v. Kha- 
raiti Ram, ATR 1938 Lah 361 (FB) ex- 
pressed the view that even under O, 7, 
R. 11, Civil P, C. it was not incumbent 
upon a court of justice to allow the plain- 
tiff an opportunity to make good the defi- 
ciency in court-fee. In the words of Din 
Mohd. J. “It is not an enabling provision 
and has nothing to do with the power of 
the court to have the deficiency made 
up. It is on the other hand a disabling 
provision, enjoining the court to reject a 
plaint if deficiency is not made good as 
ordered by the court. The authority to 
issue the order lies in S, 149 and the 
penalty for default in R, 11 of O. 7. In- 
terpreted in this manner, every provi- 
sion of law becomes intelligible and har- 
monious and our first effort should be to 
find harmony and concord in the various 
enactments and not disharmony and dis- 
cord.” 


18. The Division Bench referred 
the matter to a Full Bench, but the Full 
Bench did not think it necessary to de- 
cide the question referred to it and de- 
cided the appeal on the basis that S. 149 
of the Civil P. C, gave sufficient discre- 
tion to the court to condone the delay in 
paying the deficit court-fees in appeals. 


19. In Jabar Singh v. Shadi, AIR 
1975 Punj & Har 373 a single Judge of 
that Court held that the provisions of 
O. 7, Rule 11 do not apply to appeals and 
the appellate court is entitled to reject 
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an appeal if full court-fee is not paid 
without calling upon the appellant to 
pay deficient court-fee, inasmuch as the 
memorandum of appeal is concerned, ex~ 
press provision has been made in O. 41, 
Rule 3 for its rejection on the grounds 
stated in that rule, 


20. With respect we are not in~ 
clined to accept the view expressed in 
some of the decisions cited above that 
S. 149 has to be read along with O. 7, 
Rule 11 of the Civil P. C. and that the 
court cannot reject an appeal when it is 
filed without ‘the requisite court-fee and 
that the court can reject the appeal only 
when the appellant does not make good 




















the deficiency in court-fee, after an op-|. 


portunity is given to him to make up the 
deficiency within a particular time; O. 7, 
Rule 11 specifically applies to a plaint in 
a suit. It is no doubt true that by virtue 
of Ss. 107 and 141 of the Civil P, C, the 
appellate court has all the powers as well 
as the duties of the trial court, but Sec- 
tion 149 is a special provision which is 
applicable to appeals which are present- 
ed with deficit court-fee, It is well esta- 
blished that a special law takes prece- 
dence over a general law. We have, there- 


determine whether or not the delay in pay- 
ing the deficit court-fee may be condon- 
ed. S. 149 of the Code in specific terms 
gives power to an appellate court to give 
an opportunity to the appellant to pay 
the deficit court-fee within a specified 
time and also provides that if such defi- 
ciency is made good within a specified 
time or within any further time allowed 
by the court in its discretion then court- 
fee must be deemed to have been paid at 
the time of presentation of the appeal. 
The discretion which is vested in a court 
of appeal under S. 149 has, however, to 
be exercised judiciously and the appel- 
lant has no right to ask for time for pay- 
ment of the deficit court-fee. As observ- 
ed by the Bombay High Court in 
Basawwa v. Limbawwa, AIR 1968 Bom 
309. ‘In respect of the payment of court- 
fees, S. 149 which read with S. 107 of 
the Code, gives discretion tothe court to 
permit making up the deficit in the 
ecourt-fee on the memorandum, This dis- 
eretion has to be exercised judiciously 
and not automatically merely for the 
asking’. In exercising its discretion under 
S. 149 of the Civil P. C. the court has to 
consider whether the appellant acted in 
good faith in not paying the full court- 
fee at the time of the presentation of the 
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appeal. Under S. 3 (22) of the General 
Clauses Act ‘a thing shall be deemed to 
be done in ‘good faith’ where it is in fact 
done honestly, whether it is done negli- 
gently or not’, But under S, 2 (7) of the 
Limitation Act ‘good faith’ has been de- 
fined as follows:— 

“Nothing shall be deemed to be done 
in good faith which is not done with due 
care and attention.” 


21, There is an obvious difference 
in the definiion of ‘good faith’ under the 
two Acts mentioned above, The question 
is which definition should be adopted for 
the purpose of exercising the court’s dis- 
cretion under S. 149 of the Civil P. C. 

22. We shall now proceed to refer 
to some decisions which indicate the 
manner in which the discretion has to 
be exercised by the court under S. 149, 
Civil P. C. and how good faith has to be 
understood in exercising such discretion. 
In Jagat Ram v. Khairati Ram. AIR 1938 
Lah 361 (FB) (supra) Dalip Singh J. 
speaking for the Full Bench has indicated 
in the following terms the manner in 
which the discretion has to be exercised 
by the court: 

“It seems to me that the discretion 
conferred on the court by S. 149, Civil 
P, C. is normally expected to be exercis- 
ed in favour of the litigant except in 
cases of contumacy or positive mala 
fides or reasons of a similar kind, The 
question of bona fides in this connection 
should be construed in the sense that 
the word is used in the General Clauses 
Act and not as used in the Limitation 
Act. A thing should be presumed to be 
done bona fide, if it is done honestly 
whether it is done negligently or not for 
the purposes of judging whether the dis~ 
cretion under S, 149 should or should not 
be exercised in favour of the litigant.” 

23. In the State of Punjab v. 
Nand Kishore, AIR 1966 Punj 332 a Di- 
vision Bench of that court has made the 
following observations:— 


“Section 149 of the Code carves out 
an exception to the general rule contain- 
ed in Ss. 4 and 6 of the Court-fees Act 
(About no document or proceedings filed 
in court amounting to a legal institution 
or legal presentation of it if it is not 
affixed with the court fees chargeable on 
it) by giving to the court concerned a 
power to permit a litigant to pay the re- 
quisite fee at any stage of the proceed- 
ing after the deficiently stamped docu- 
ment has been filed therein and by fur- 
ther providing that on the deficiency be- 
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ing so made up within the time allowed 
by the court the subsequent payment of 
the deficient court-fees should have the 
same effect as if proper and full court- 
fees had been paid in the first instance. 
If discretion under S, 149 of the Civil 
P, C. is exercised by the court a petition 
of appeal on which insufficient court-fees 
has been paid, would not become barred 
by time if it was within time when ori- 
ginally instituted provided full fee levi- 
able on it is paid with the leave of the 
court even after the expiry of the period 
of limitation. An order under this section 
can be passed by the court suo motu in 
the peculiar circumstances of any case 
even without a formal application being 
made for the purpose,” 

24. The Division Bench again ob- 
served at page 334: 


“No suit or litigant in a free country 
should be non-suited on a technical mat- 
ter like if there is no want of bona fides 
on his part and if the appeal had in fact 
been presented within time and there 
has been some insignificant delay in mak- 
ing up the deficiency in court-fees on 
account of reasons beyond the control of 
the appellant.” 


25. In Union of India v. Roshan 
Lal, AIR 1968 Delhi 165 a Division Bench 
of that court expressed: the view that the 
discretion conferred on a court by S, 149, 
Civil P, C. is normally expected to be 
exercised in favour of the litigant except 
in cases of contumacy, of positive mala 
fides or reasons of similar kind. It was 
further observed that the question of 
bona fides in this connection is to be 
construed in the sense used in the Gene- 
ral Clauses Act and not in the Limitation 
Act. A thing is accordingly to be presum- 
ed to be done bona fide if it is done 
honestly, whether it is done negligently 
or not, for the purposes of judging whe- 
ther the discretion under S. 149, Civil 
P. C.. should or should not be exercised 
in favour of the litigant, 

26. A single Judge of the Punjab 
and Haryana High Court has, however, 
taken a contrary view in Amar Kour v. 
Iqbal Singh, AIR 1971 Punj & Har 461 
wherein he has held that in deciding 
whether the appellant acted in good 
faith, the words ‘good faith’ cannot be 
construed as defined in cl, (22) of S. 3 of © 
the General Clauses Act but as defined 
in S. 2 (h) of the Limitation Act. 

27. With respect, we are aed 
to agree with the view taken by the 
learned single Judge of the Punjab and| 
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Haryana High Court. As already observ- 
ed, S, 149 of-the Civil P. C. does not pre- 
scribe any limitation for payment of 
court-fee and therefore the meaning of 
.|the word ‘good faith’ as defined in the 
Limitation Act cannot be applied to cases 
falling under S. 149 of the Civil P, C, It 
is the meaning given to these words in 
the General Clauses Act that has to be 
applied. 

28. Finally it has to be noticed as 
observed by the Supreme Court in Ga- 
nesh Prasad Ray v. Narendra Nath Sen, 
AIR 1953 SC 431 “that the question of 
payment of court-fees is primarily a 
matter between the Government and the 
person concerned and the other party 
cannot attack the order on the ground 
that it takes away his valuable right to 
plead the bar of limitation. 


29. The position that emerges 
from the above discussion is (1) that O. 7, 
Rule 11 of the Civil P. C. does not apply 
to appeals and the appellant need not be 
given any opportunity to pay the deficit 
court-fee before rejecting the appeal; (2) 
that for the purposes of an appeal filed 
with insufficient court-fee, resort has to 
be had only to S. 149 of the Civil P. C. 
and under that section the court has a 
discretion to give opportunity to the ap- 
pellant to pay the deficit court-fee with- 
in a specified time; (3) that the discretion 
has, however, to be exercised judicious- 
ly; (4) that such discretion may general- 
ly be exercised in favour of the appel- 
lant if the court is satisfied that the ap- 
pellant had acted in good faith; (5) that 
‘good faith’ has to be construed as defin- 
ed in the General Clauses Act and not as 
defined in the Limitation Act and (6) that 
payment of court-fee is a matter that 
primarily concerns the Government and 
the appellant and the opposite party can- 
not plead the bar of limitation. 


30. We shall now proceed to con- 
sider the evidence in this case in the 
light of the legal position as stated above. 
The appellants have examined three wit- 
nesses on their side, namely, (1) Th. 
Phulel Singh, P, A. to the Advocate-Ge- 
neral, (2) Nand Lal, stamp vendor and (3) 
Dwarika Nath, another stamp vendor, 
and the respondents have examined only 
one witness. viz, Shri Kewal Krishan 
Gupta, Treasury Officer, Jammu. 

31. Mr, Phulel Singh has stated 
that in response to a requisition by the 
Advocate-General, the entire amount of 
court-fee was made available by the de- 
partment concerned before the date on 
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which the appeal was filed, The part of 
the evidence of this witness has not been 
challenged by the respondents. There- 
fore sa far as the appellants are concern- 
ed, they provided the court-fee within 
the time for filing the appeal. The appel- 
lants themselves have thus not been neg- 
ligent and no blame can be attached to 
them for the appeal being filed with defi- 
cit court-fee and for the delay that was 
actually caused for making up the defi- 
ciency. Phulel Singh has then proceeded 
to give an explanation why the full 
court-fee was not paid at the time of fil- 
ing of the appeal, why the court-fee of 
Rs, 460/- only was paid at the time of fil- 
ing the appeal and why the deficit court- 
fee was paid after a delay of about two 
and a half months, According to him he 
requested witness, Nand Lal, stamp ven- 
dor, to supply court-fee stamps for the 
entire. amount of Rs. 2900/- but the stamp 
vendor expressed his inability to supply 
stamps of the entire amount and said 
that he could supply him stamps only of 
a lesser value. He has further stated that 
this stamp vendor then took him to an- 
other stamp vendor, namely Dwarika 
Nath and asked him to supply stamps for 
the remaining amount The latter also ex- 
pressed his inability to supply stamps of 
the remaining amount to the witness- and 
said that he could supply him stamps of 
a lesser value. Phulel Singh has stated 
that he has been purchasing stamps from 
these two stamp vendors from time to 
time and when ultimately the requisite 
stamps were available, he made up the 
deficiency in the court-fee on 10-3-1975. 


32, The evidence of Mr. Phulel 
Singh is corroborated to some extent by 
that of the two stamp vendors, Nand Lal 
and Dwarika Nath, who have stated that 
Phulel Singh had come to them for the 
supply of stamps of a big amount which 
they could not supply as according to the 
rules they could not sell stamps of the 
value of more than Rs. 100/- to a single 
party on a single day. They also stated 
that Phulel Singh was obtaining stamps 
from time to time, 


33. There are no doubt certain 
discrepancies in the evidence of Phulel 
Singh on the one hand and Nand Lal and 
Dwarika Nath stamp vendors on the 
other regarding the,amount which Phulel 
Singh is alleged to have left with Nand 
Lal. In our view these discrepancies are 
not of a material nature inasmuch as 
there is no suggestion made to Phulel 
Singh that he had kept the balance of 
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the amount with himself for his own pri- 
vate purpose. The statements of the two 
witnesses Nand Lal and Dwarika Nath 
that under rules they could not sell 
stamps of the value of more than Rs, 100 
’ to one person on the same day are sup- 
ported by the evidence of Mr, Kewal 
Krishan Gupta, Treasury Officer, Jammu, 
who has been examined on behalf of the 
respondents, 


34, The main criticism against 
the evidence of Phulel Singh is that even 
if he could not get the stamps of the full 
value from the stamp vendors, he. ought 
to have purchased them from the trea- 
sury, It has also been brought out in the 
evidence that as a matter of fact Phulel 
Singh had purchased stamps of the value 
of Rs, three thousand and odd from the 
treasury on 5-12-74 for the purpose of 
court-fee in another appeal filed by the 
‘Adoveate-General. Mr, Kewal Krishan 
Gupta, Treasury Officer, Jammu, has also 
proved the fact that stamps of the value 
of several lacs of rupees were available 
in the treasury during December 1974 
and January 1975. It is true that Phulel 
Singh could have obtained from the trea- 
sury all the stamps that he wanted for 
payment of the requisite court-fee in this 
appeal and that he ought not to have 
waited for the stamp vendors to supply 
the stamps to him within the limitation 
placed upon them under the rules, The 
worst that can be said about Phulel Singh 
is that he was guilty of negligence, but 
we are unable to hold that his failure to 
pay the full court-fee at the time of fil- 
ing the. appeal or the delay in making up 
the deficiency in the court-fee was either 
deliberate or mala fide. 


35. We have already referred to 
the fact that when the Registry pointed 
out the deficiency in the court-fee on 
24-12-74 to the counsel for the appellants 
and when the latter was requested to 
make up the deficiency, no time was fix- 
ed by the Registry for paying the deficit 
court-fee, Even on 24-2-75 when the 
Registry directed the issue of a notice 
to the counsel for the appellants asking 
him to make good the deficiency in court- 
fee at once, the notice itself was issued 
on 6-3-75. There is a note to this effect 
on the order sheet itself, After the re- 
ceipt of the notice the deficit court-fee 
was paid on 10-3-75. 

36. Taking all these circumstan- 
ees into consideration, we are of the view 
that the appellants had acted in good 
faith and that it is necessary in the inte- 
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rest of justice to condone the delay in 

paying the deficit court-fees. The appli- 

cation is, therefore, allowed, N 
Petition allowed. 
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M. R. A. ANSARI, C. J. AND MUFTI, J. 


Shamboo Nath and others, Petition- 
ers v, Financial Commissioner and others, 
Respondents. 


ae Writ Petn, No, 49 of 1976. D/- 21-7- 
6. 


(A) Jammu and Kashmir Agrarian 
Reforms Act (1972), S. 52 — Abatement 
of proceedings — Effect of — Act coming 
into force during the pendency of revi- 
sion petition — Proceedings will abate 
ab initio — Writ petition directed against 
revisional order of Financial Commis- 
sioner in the proceedings is not maintain- 
able. AIR 1975 J & K 33 (FB), Foll. 


(Para 5) 

Cases Referred: Chronological Paras 
AIR 1975 J & K 33 = 1975 Kash LJ 210 
(FB) 4, 6 


AIR 1971 SC 1224 = (1971) 2 SCR 583 6 

AIR 1970 SC 802 = 1970 BLJR 252 6 
K. N. Raina, for Petitioners. 
MUFTI, J.:— This is a writ petition 

under Section 103 of the Constitution of 


Jammu and Kashmir. It is directed 
against an order of the Financial Com- 
missioner, respondent No. 1 herein, 


whereby he has reversed the order of the 
Assistant Commissioner, Srinagar direct- 
ing the eviction of Sattar Malik and 
others, respondents 2 to 7 herein, from 
land under survey Nos, 125, 135, 351/135, 
136, 187, 265 and 264 situate in village 
Haripora Haran, Tehsil Badgam. 


2. It appears that the respondents 
2 to 7 were holding the land as tenants 
under the petitioners who were its own- 
ers. By his order dated 15-10-1969, the 
Assistant Commissioner, Srinagar, acting 
on the application of the petitioners- 
landlords, ordered the eviction of the 
respondents-tenants on the ground of 
non-satisfaction of a previous decree for 
arrears of rent. In revision filed by the 
respondents-tenants, the Divisional Com- 
missioner found that the order was not 
justifiable, Accordingly, by his order 
dated 19-4-1975, the Divisional Commis- 
sioner made a recommendation to the 
Financial Commissioner that the revision 
petition be accepted and the impugned 
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order set aside, On 4-9-1975, the Finan- 
cial Commissioner accepted the recom- 
mendation and made an order accordingly. 
Aggrieved by the order of the Financial 
Commissioner, the petitioners-landlords have 
filed this writ petition and challenged the 
order as improper and unjustifiable in law. 

3. At the preliminary hearing of the 
petition for admission, the only point urged 
by Mr. K. N. Raina, appearing for the peti- 
tioners, was that the order of the Financial 
Commissioner was without jurisdiction. Be- 
cause, said he, by virtue of Section 52 of 
the Jammu and Kashmir Agrarian Reforms 
Act, 1972, which was enacted and came in- 
to force during its pendency on 1-5-1978, 
the revision petition abated and, so, the Di- 
visional Commissioner as also the Financial 
Commissioner lost the. power and jurisdic- 
tion to deal with the same. Section 52 reads 
thus:— 

“All applications, suits and proceedings 
pending before any Revenue Officer, Civil or 
Revenue Court, any authority acting under 
the J. and K. Consolidation of Holdings Act, 
1962, or the Government on the appointed 
date under any of the Acts mentioned in 
‘sub-section (1) of Section 51 shall abate: 

Provided that nothing in this section 
shall apply to:-— ' 

(a) Applications or proceedings for re- 
covery of' rent (accrued due prior to the 
date appointed under Sec. 3) under Sec- 
tion 19-B of the Jammu and Kashmir Ten- 
ancy Act, Samvat 1980; ; 

(bj suits for sum payable on account 
of village cesses or village expenses; 

(c) suits by co-sharer in village, hold- 
ing or tenancy for a share of the profits 
thereof or for a settlement of accounts; 


(d) suits for recovery of over-payments 
of rent or of land revenue or of any other 
demand for which a suit lies in revenue 
Court; 

(e) suits relating to emoluments of vil- 
lage officers; 

(£) suits for sums payable on account 
of land revenue or of any other demand re- 
coverable as an arrear of land revenue under 
any enactment for the time being in force; 

(g) applications and proceedings under 
Section 56 of the J. and K. Tenancy Act, 
Samvat 1980; 

(h) appeals or revision applications 
against orders passed under Section 5 or 6 
of the J. and K, Big Landed Estates Aboli- 
tion Act, Samvat 2007; i 

(i) proceedings under Section 12 of the 
Big Landed Estates Abolition Act, Samvat 
2007; í 
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(i) proceedings under the J. and K. 
Land Revenue Act, Samvat 1996 to the ex- 


‘tent to which these are consistent with this 


Act; 

(k) proceedings saved under the provi- 
so to sub-section (1) of Section 51 of this 
Act; and every such application, suit or 
proceeding, may be instituted or continued 
in accordance with the law under which 
such application, suit or proceeding. is or 
was instituted.” 

4. Dealing, with this section in a 
Ful] Bench case Rahim v. Amma Bar (AIR 
1975 J and K 88) it was observed by me, 
speaking for the Court, as under:— 


“Let me now revert to Section 52. On 
a literal construction of this section all the 
pending actions arising out of the specified 
Acts except those mentioned in the proviso, 
shall abate. So viewed the section makes a 
clean sweep of all the pending actions aris- 
ing out of the specified Acts irrespective of 
the fact whether such actions are or are 
not consistent with the new Act, One could 
understand the logic if the axe fell on the 
pending actions arising out of the specified 
Acts which are repugnant to the new Act 
but one simply wonders to find that the 
axe would equally fall on such pending ac- 
tions even if: they are consistent with the 
new Acts. Clearly, therefore, the ordinary 
sense of the words used in this. section leads 
to obvious absurdities and anomalies. Even so 
I take itthat we are bound to adhere.to the 
ordinary meaning of the words used in this 
section unless we can find anything. in any 
other part of the new Act that will alter, 
modify or qualify the language used in this 
section, It is not difficult to see that thing 
in Section 51. Section 52 is nothing but a 
phase of: the subject-matter dealt with in 
Section 51. The latter section abrogates 
the specified Acts to a limited extent and 
the consequences too are limited. The effect 
of such abrogation on the pending actions 
arising out of the specified Acts, as we have 
already noticed, is that they will not sink 
in lump. Some of them will sink and some 
others not, depending on which of: them has 
lost the efficiency and which not. On 
the other hand Section 52, judged by its 
terms, provides that the pending actions 
arising out of the specified Acts must sink, 
one and all. Manifestly the two sections are 
conflicting. It is one of the primary rules 
of construction that the provisions of a sta- 
tute must, as far as possible, be read so as 
to produce harmony and not discord. In my 
opinion, therefore, Section 52, must, in spite 
of. the difficulties created by the draftsman 
in its logical construction, be held to apply, 
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of course subject to exceptions in the pro- 
viso only to those pending actions arising 
out of the specified Acts as are incompati- 
ble with the new Act. The principle govern- 
ing the determination of the question of 
compatibility will be the same as laid down 
by me in respect of the pending actions 
generally while dealing with the effect that 
the new Act has, on the pending actions. 
On the terms of Section 52, such actions 
will include applications, suits and allied 
proceedings including appeals, reviews and 
revisions arising out of the specified Acts, 


Before us it was urged that Section 52 
was not applicable to pending appeals and 
revisions arising under the specified Acts. 
The argument was based on the doctrine of 
ejusdem generis and we were asked to read 
the word ‘proceedings’ as if the Legislature 
had used the words ‘similar proceedings’. 
But this principle applies if there is nothing 
to indicate. that a wider sense was intended. 
Now a slight consideration of clause (h) of 
the proviso to Section 52 providing saving 
in respect of appeals and revisions arising 
under Sections’ 5 and 6 of Big Landed 
Estates Abolition Act seems to be sufficient 
to show that the word ‘proceedings’ must 
be interpreted in its wider sense as includ- 


ing, among other matters, appeals and revi | 


sions; and, moreover it is- unimaginable 
that the legislature should have allowed the 
law to operate differently within the same 
class of cases as it would amount to if the 
application and the suits are declared to 
have abated where they are at the trial stage 
and declared to have remained alive if they 
are at the appellate or revisional stage.” 

; 5. On these observations: it is clear 
that, if Section 52 is attracted to a pending 
action, such action will abate in toto, no 
matter whether it was at the trial stage or 
at the appellate or revisional stage, when 
the Act became operative. Accordingly, even 
if it were assumed that Section 52 was ap- 
plicable to the pending action for eviction 
in the present case, the action must be treat- 


ed to have collapsed ab initio and, if that’ 


is so, as it really is, there is nothing left in 
it to be salvaged by invoking the writ 
jurisdiction of this Court. Thus on Mr, 
Raina’s own argument, the writ petition is 
clearly misconceived and must fail. 

6. In what I have stated above, I 
have assumed, as was suggested by Mr. 
Raina, that the action for ejectment in the 
present case abated under Section 52 of the 
Act, That may not be necessarily true. The 
applicability or otherwise of- that section to 
a pending action will, consistently with the 
Jaw laid down in AIR 1975 J, and K 33 (FB) 


Saif-ud-Din Jan v. Executive Engineer, Irrigation 
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(supra), depend on the question whether, on 
the material date, the land in dispute vested 
in the tenants-respondents or in the State or 
in none of them. The decision of this ques- 
tion will, in turn, depend upon the determi- 
nation of the fact whether the land in dis- 
pute was land, to which the Act applied, 
and, if it so applied, who was in cultivat- 
ing possession thereof on the material date 
and, in what capacity, and whether, or not, 
it exceeded his ceiling limit. These are com- 
plicated questions of fact which cannot be 
appropriately determined, even if it were 
assumed that this Court has power to do 
so, in a writ petition, Because the scope of 
inquiry and investigation in such petition is 
limited, there being hardly any room for 
oral evidence to be taken as might be need- 
ed in the present case. Where that is so, 
the High Court can justifiably refuse to ex- 
ercise its power to issue writs. (See AIR 
1970 SC 802; ATR 1971 SC 1224). Viewed 
in this light also the present petition is not 
maintainable. 
7. In the result the writ petition is 
dismissed in limine. 
Petition dismissed. 
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MIAN JALAL-UD-DIN, J. 
Saif-ud-Din Jan, Petitioner v. Executive 
Engineer, Irrigation, Respondent, 
Civil Revn. No. 142-C 
D/- 7-6-1976.° 


(A) Arbitration Act (1940), Ss. 30 and 
33 — Scope and object —- Difference. 

It is not correct to say that Section 33 
lays down a mere procedure and Section 30 
alone gives grounds for setting aside the 
award or that Section 80 is the genus and 
Section 88 is its species. There is a funda- 
mental difference between the scope and ob- 
ject of the two sections because 30 days 
period is allowed for applications under Sec- 
tion 80 whereas no time limit is prescribed 
for an application under Section 38 and 
whereas under Section 80 validity of the 
arbitration agreement cannot be challenged, 
under Section 33 it can be challenged even 
after receipt of the award, 


of 1975, 


(Para 4) 
(B) Arbitration Act (1940), Ss. 17, 30 
and 88 — Award filed in Court— Party 


raising objection that Arbitrator has miscon- 


* (Against order of Sub-J. (C. J. M) Sri 
nagar, D/- 12-12-1975). 
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ducted himself -—- Power of Court to allow 
party to produce evidence to substantiate al- 
legation. 


No doubt Section 33 does not envis- 
age that the Court may decide the question 
raised on mere affidavits but to say that the 
principle applies to Section 30 and witness- 
es cannot be examined under $. 17/30 can- 
not be countenanced and where after the 
filing of the award in Court objection is 
raised by a party that the Arbitrator has 
misconducted himself in the proceedings or 
has violated the principles of natural justice, 
the Court can make enquiry in regard to 
those circumstances and allow the party to 
produce evidence to substantiate his allega- 
tions. (Paras 4, 5) 


M. M. Shahdad, for Petitioner; H, S. 
Oberio, for Respondent. 


ORDER:— Pursuant to the reference 
made by the Court of Sub Judge (C. J. M.) 
Srinagar the arbitrator Shri Pirzada Ghulam 
Nabi who was called upon to adjudicate 
upon the disputes between the parties enter- 
ed upon the reference and made the award 
on 12-8-75 which he filed in the Court on 
2-9-1975. Notice of filing of the award as 
required by Section 14 (2) of the Arbitration 
Act was given to the parties. The parties fil- 
ed their respective objections. In the ob- 
jections filed by the respondent No. 1 alle- 
gations were made that the arbitrator had 
misconducted himself in conducting the pro- 
ceedings. He did not give adequate oppor- 
tunity to the respondent No. 1 to put forth 
his case before him. He did not even hear 
the respondent No. 1 in the matter. Reliance 
has been placed by him upon the informa 
tion given to him by the respondent No. 2. 
He did not take respondent No. 2 (1?) into 
confidence in respect of that information and 
the documents exhibited and produced þe- 
fore him by respondent No. 2. Respondent 
No. 1 was not even permitted to adduce 
evidence in the case. The arbitrator gave 
the award which is based on extraneous 
considerations, After filing the objections 
respondent No. 1 sought to produce evi- 
dence in order to prove the allegations made 
by him. An objection was taken by the peti- 
tioner herein before the .Court below that 
the Court could not make an enquiry and 
go into these matters by asking the respon- 
dent No. 1 to produce evidence in the case. 


2. After hearing the counse] for the 
parties the learned Court below did not 
agree with respondent No. 2 that it could 
not permit the respondent No. 1 to produce 
evidence. He, therefore, alowed the respon- 
dent No. 1 te produce his evidence in sup- 
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port of the objections. Aggrieved by this 
order the petitioner respondent No. 2 has 
come up in revision before this: Court. 


3. I have heard the learned counsel 
for the parties. 

4, Appearing for the petitioner Mr. 
M. M. Shahdad has vehemently argued that 
the Court below was not competent to ask 
the respondent No. 1 to produce the evi- 
dence in the case as the Arbitration Act did 


not envisage the holding of enquiry and 
producing of evidence in such matters. 
Under Section 38 of the Act the Court 


could only ask the respondent No. 1 to file 
affidavits and on the affidavits so filed it 
had to decide the matters in controversy 
raised in regard to the validity of the award. 
Section 33 merely lays down the procedure 
and Section 80 provides grounds for setting 
aside the award. The two sections are mu- 
tually complementary and not exclusive in 
their operation. Under Section 83 questions 
regarding the invalidity of the award could 
be deicded by the Court on mere affidavits 
but not by calling upon a party to examine 
witnesses. I am, however, unfible to accede 
to this argument inasmuch as it cannot be 
said that the Arbitration Act excludes the 
operation of the procedure as laid down in 
the Code of Civil Procedure. Where an al- 
legation is made that the arbitrator has mis- 
conducted himself in proceedings, the Court 
had got no choice but to ask the party con- 
cerned to substantiate the allegation by pro- 
ducing evidence. The case of the party can- 
not be shut out merely on the ground that 
he cannot produce evidence to substantiate 
his case. That is neither the intention of 
Section 17 nor that of Section 30/38 of the 
Arbitration Act, Section 17 enables the Court 
to allow a party to produce evidence. It is 
true that Section 33 does not envisage that 
the Court may decide the question on mere 
affidavits but to say that the principle ap- 
plies to Section 80 and witnesses cannot be 
examined under Section 17/80 of the Act, 
cannot be countenanced. Sec. 80 provides 
the grounds on which an award can be 
set aside, amongst others. the grounds bein 
that the arbitrator has misconducted himself 
in the proceedings or that the award has 
been improperly procured or is otherwise 
invalid. There is fundamental difference be- 
tween the scope and object of Section 30 
and Section 33 of the Arbitration Act. I do 
not subscribe, to the view that Section 33 
lays down a mere procedure and Section 30 
alone gives grounds for setting aside the 
award, or that Section 80 is the genus and 
Section 88 is its specie. Although Section 30 
(c) and Section 33 appear to cover some- 
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what identical grounds, and the language 
of the two sections is somewhat inartistical- 
Jy employed yet harmonious construction is 
to be placed upon them so as to obviate 
any inconsistency. The scope of the two sec- 
‘tions is different. For applications under Sec- 
tion 30, 30 days period is allowed, whereas no 
time limit is prescribed for an application 
under Section 33 of the Act. Under Sec- 
tion 30 validity of the arbitration agreement 
cannot be challenged, whereas under Sec- 
tion 33 it can be challenged even after the 
receipt of the award, 





5. In the instant case it is noticed 
that the allegations made by respondent 
No. 1, against the arbitrator are of factual 
nature. They relate to the acts of miscon- 
duct committed by the Arbitrator. The res- 
pondent No. 1 has also stated that the arbi- 
trator has relied upon certain documents 
in regard to which he did not take him into 
confidence .and that these documents could 
not be relied upon because they were not 
relevant at all. In view of this the only 
course for the Court below was to ask the 
respondent No. 1 to produce evidence in 
regard to these objections. The authorities 
cited by the learned counsel for the peti- 
tioner before me are distinguishable in-as- 
much-as these authorities lay down the pro- 
position that a Court of law cannot sit in 
judgment dver the award given by the arbi- 
trator or an award can be set aside if there 
is mistake apparent on the face of it. There 
can be no dispute with regard to these pro- 
positions enunciated in these authorities. An 
arbitrator being a Judge of the choice of the 
parties the Court cannot substitute its own 
judgment for the judgment of the arbitrator. 
Apart from the mistake apparent on the face 
of award a party is entitled to prove legal 
misconduct. Where it is found that the arbi- 
trator has misconducted himself. or has vio- 
lated the principles of natural justice then 
enquiry can be made by the Court in regard 
to those circumstances and allow the party 
to produce evidence for that. 


6. For the foregoing reasons I am 
of the view that the order passed by the 

Court below is according to law and cannot 
therefore be interfered in revision. The 
Court has not passed an order in excess of 
its jurisdiction or without jurisdiction. 

7. The result is that this revision 
petition stands dismissed. Costs to abide the 
result. 

Petition dismissed, 
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Mohd, Sultan Wani, Applicant v. Qasim 
Ali and another, Respondents. 

Civil Reva. No. 17 of 1975, D/- 31-5- 
1976,° 

(A) Civil P. C. (1908), Order 7, Rule 7 
—~ Events happening after suit — Suit for 
permanent injunction — Defendant dispos- 
sessing plaintif during pendency of suit — 
Power of court to grant: relief of possession. 

The general or other relief envisaged 
in Rule 7 means an ancillary relief which if 
granted should not be inconsistent with the 
case set up by the plaintiff and the relief 
must: be based on the same cause of action 
as the relief claimed in the suit. Thus the 
general-or the other relief granted by the 
court. should not be relief of different descrip- 
tion from the one claimed in the plaint. In no 
case should the defendant be taken by sur- 
prise. The court can take notice of subse- 
quent events but in that case the plaintiff 
must invite attention of the court to the al- 
tered circumstances and ask for appropriate 
relief. (Para 6) 

Where a plaintiff in a suit for perman- 
ent injunction is dispossessed by the defen- 
dant during the pendency of the suit, the 
court can take notice of this subsequent 
event but it has no power under Order 7 
Rule 7 to grant relief. of possession to the 
plaintif without notice to the defendant 
and without asking the plaintiff to amend 
the plaint. AIR 1956 Pat 455, AIR 1963 Ker 
179 (FB) and AIR 1958 Ker 322 Distinguish- 
ed; (1898) 25 Ind App 195 (PC) and AIR 


1953 SC 285, Followed. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1968 Ker 179 = 1962 Ker LT 688 

(FB) 7 
AIR 1958 Ker 322 = 1957 Ker LT 911 7 
AIR 1956 Pat 455 7 
AIR 1953 SC 285 = 1953 SCR 789 7 
(1898) 25 Ind App 195 = ILR 21 All 58 

(PC) 6 


J. N. Langar, for Applicant; Z. A. Shah, 
for- Respondents. 


ORDER: The plaintif applicant 
brought a suit for permanent injunction 
against the defendants respondents in the 
court of City Munsiff Srinagar. He averred 
that he is the tenant in a shop owned by 
the defendant No. 1. Defendants 1 and 2 
have been interfering with his possession 


*(Against order of Sub J. (C. J. M.) Srinagar 
D/- 25-2-1975.) 
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and have been indulging in other acts of 
malfeasance to pressurise the plaintiff to 
vacate the shop. He, therefore, sought de- 
cree for permanent injunction against the 
defendants and also for mandatory injunc- 
tion for compelling the defendants to recon- 
struct the demolished wall. The defendants 
in their written statement denied the plain- 
tiffs claim and pleaded that the plaintiff had 
. already surrendered the possession of the 
shop of his own accord as that shop was in 
a dilapidated condition and there were huge 
amounts of rent outstanding against the 
plaintiff. 

, 2 On the application of- the plain- 
tiff the court passed an interim injunction 
against the defendants temporarily restrain- 
ing them from interfering with the posses- 
sion of the plaintiff. During the progress of 
the tria] of the case the plaintiff moved an 
application for contempt in the trial court 
averring therein that the defendant forcibly 
turned out the plaintiff from the shop and 
thus violated the interim order of the court. 
On this application the court invited objec- 
tions of the defendants. Proceedings how- 
ever, continued, The plaintiff did not seek 
any amendment of the plaint because of the 
subsequent event alleged by him. On con- 
clusion of. the trial in the main case the 
court found that the plea of the defendants 
that the plaintiff had surrendered the posses- 
sion of the shop was not established. It fur- 
ther found that the plaintiff was in the pos- 
session-at the time of institution of the suit, 
the possession ofthe plaintiff was disturbed 
during the pendency of the suit, the order of 
temporary injunction notwithstanding. The 
trial court, instead of passing the decree in 
terms of: the reliefs sought for passed a de- 
cree for possession of the shop in favour of 
the plaintiff. On appeal filed before the 
Sub Judge (C. J. M.) the learned appellate 
court on appraisal of the evidence came to 
the conclusion that the plaintiff had not es- 
tablished’ that he was in possession of the 
suit property at the time of the institution 
of the suit. Further, the court held that the 
relief of possession granted by the trial court 
was outside the pleadings of the parties. The 
trial court had erred in giving the relief 
which was not at all asked for by the plain- 
tif. No amendment was sought by the 
plaintiff in this behalf. For these reasons 
the appeal was allowed and the judgment 
and decree of the trial court were set aside. 
Aggrieved by this judgment and decree of 
the first appellate court the plaintiff has 
come up in revision before this court. 


3. Shri J. N. Langer appearing for 
the petitioner has submitted that the first 
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appellate court has misconstrued the provi- 
sions of Order 7, Rule 7 of the Code of Civil 
Procedure which confer power on the court 
to grant such relief as it may think just to 
grant. It is not necessary for the plaintif 
to ask for general or other relief which the 
court could in the circumstances of the case 
grant to the plaintif. Because the defendant 
had violated the order of interim. injunction 
issued by the court against him during the 
pendency of the suit and by doing this the 
defendant had disturbed the status quo ante 
in respect of the suit property, therefore the 
court could take notice of the subsequent 
event and grant appropriate relief of posses- 
sion to the plaintif in arder to secure the 
ends of justice. 


4. On merits it is submitted that 
there was cogent evidence on the record to 
establish the fact that the plaintif was in 
de facto possession of-the suit property at 
the time of the institution of the suit and 
the story put forth by the defendant that the 
plaintiff had himself vacated the shop was a 
cock and bull story which defendant had 
not established by any evidence whatsoever. 
The first appellate court had not appreciated 
the evidence in its right perspective. The 
tria] court had the chance to mark the de- 
meanour of the witnesses and to know their 
worth. In view of all this the plaintiff, it is 
submitted, is entitled to claim decree for 
possession. 


5. Mr. Z. A. Shah appearing for the 
defendants respondents has, on the other 
hand, submitted that Order 7 Rule 7 of the 
Code of Civil Procedure could not be relied 
upon by the plaintiffs in-as-much as that 
order did not in genéral terms authorise the 
Court to pass a decree for possession in 
a suit for permanent injunction. Jn the pre- 
sent case the decree of the trial court was 
passed when the defendants had no chance 
to meet the case of the plaintiff in respect 
of his claim for possession. The plaintif 
never sought any amendment of his plaint 
by seeking consequential relief. of possession. 
The court could not on its own grant that 
relief to the plaintiff in the absence of any 
application for amendment. It is also point- 
ed out that the trial court had erred in press- 
ing into service the evidence recorded in 
the application for contempt in the main 
suit while adjudging the claim of the plain- 
tiff applicant. The trial court had relied 
upon the evidence recorded in the applica- 
tion for contempt, That could not be done 
as it was not legally permissible to act on 
the evidence tendered in another miscellane- 
ous proceeding. 
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6. Order 7 Rule 7 of the Code of 
Civil Procedure provides that the plaintif 
shall state specifically the relief which the 
plaintiff claims either simply or in the alter- 
native and it shall not be necessary to ask 
for genera] or other relief which may always 
be given as the court may deem just to the 
same extent as if it had been asked for. In 
(1898) 25 Ind App 195 (PC) the Privy Coun- 
cil observed that the general rule is that the 
plaintiff cannot be entitled to relief upon 
facts and documents not stated or referred 
to by him in his pleadings. Relief can be 
granted in such cases on the basis of such 
matters. The ratio of this authority is that 
no relief can be granted by the court to a 
party upon extraneous consideration or facts 
not disclosed in the pleadings. Therefore 
Rule 7 is to be construed in that light. The 
general or other relief envisaged in Rule 7 
means an ancillary relief which if granted 
should not be inconsistent with the case set 
up by the plaintiff and the relief must be 
based on the same cause of action as the re- 
lief claimed in the suit. . Thus the general 
or the other relief granted by the court 
should not be relief of different description 
from the one claimed in the plaint. In no 
case should the defendant be taken by sur- 
iprise. It is true that the court can take 
notice of subsequent events but in that case 
the plaintiff must invite attention of the 
court to the altered circumstances and ask 
for appropriate relief. Where in a suit for 
declaration in which the plaintiff claims a 
right to a legal character in respect of cer- 
tain property and in the course of litigation 
he is dispossessed, the court cannot, if the 
right claimed is adjudged in his favour, ipso 
facto on its own grant relief of possession in 
his favour without asking him to amend the 
plaint and add consequential relief in the 
plaint as the granting of such a relief would 
be inconsistent with the pleadings of the par- 
ties and would also be inconsistent with the 
averments as disclosed in the pleadings 
parties, In the same way where a plaintiff 
in a suit for permanent injunction is dispos- 
sessed by the defendant during the pen- 
dency of the suit, the court can no doubt 
take notice of this subsequent event but it 
has no power under Order 7 Rule 7 to 
grant relief of possession to the plaintiff 
without notice to the defendant and without 


asking the plaintiff to amend the plaint. It 
is to meet such situations that Order 6 
Rule 17 has been engrafted in the Code of 


Civil Procedure to enable a party to seek 
amendment of its pleadings. That Rule does 
empower the court to allow either party to 
alter or amend its plaint or written statement 


of 
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in such manner and in such terms as may 
be just and all such amendments can be 
made as may be necessary for the purpose 
of determining the real questions in con- 
troversy between the parties. This can be 
done at any stage of the proceedings. In 
my opinion therefore the proper course for 
the plaintiff was to apply for amendment, 
seek consequential relief, The Court could 
then by raising an appropriate issue in the 
case go into this question which was vital 
for the decision of the case. 

7. AIR 1956 Pat 455, AIR 1963 Ker 
179 (FB) and AIR 1958 Ker 322 relied upon 
by the counsel for the petitioner can have 
little application to the facts of the present 
case. The authorities are distinguishable. 
On the other hand it has been laid down in 
AIR 1953 SC 285: 

“The decision of a case cannot be based 
on grounds outside the pleadings of the par- 
ties and it is the case pleaded that has to 
be found. Without an amendment of the 
plaint the Court was not entitled to grant 
the relief not asked for.” 

8. For all what has been stated 
above the learned Munsif was not, there- 
fore, justified in passing decree for posses- 
sion in the case. 

9. The result is that the revision is 
dismissed and the judgment and decree of 
the first appellate court is upheld. I, how- 
ever, make no order as to costs. 

Revision dismissed. 
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Badri Nath Gupta, Petitioner v. The 
Estate Officer (Controller of Aerodromes) 
Delhi Region, Respondent. 

Civil Revn. No. 100 of 1975, D/- 26-5- 
1976°. — 

(A) Public Premises (Eviction of Unau- 
thorised Occupants) Act (1971), Secs. 5 (1), 
9 -— Appeal to Dt. Judge against order 
under Section 5 (1) — Transfer of appeal to 
Additional Dt. Judge — Typographical mis- 


take in mentioning section under which 
transfer is made does not invalidate the 
order. (Para 4) 


(B) Public Premises (Eviction of Unau- 
thorised Occupants) Act (1971), Sec. 9 — 
Dt. Judge before whom appeal is filed 
against order under S. 5 (1) isnot a persona 


“(Against decision of Dist J, Jammu, D/- 
17-12-1975). i 
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designata and a transfer of appeal by him to 
Additional Dt. Judge is not invalid. 

The appellate authority under the Act 
(District Judge) is not a persona designata 
and has been vested with jurisdiction to de- 
legate his functions within the limits impos- 
ed by the section to any judicial officer of 10 


years’ standing, (Para 5) 
A transfer of the appeal by him is 
therefore not bad. (Para 5) 


R. P. Sethi, for Petitioner; R. P. Bakshi, 
for Respondent. 


ORDER:— The short point that arises 
for consideration in this revision petition is, 
whether the District Judge, Jammu, could 
transfer an appeal filed against the order of 
the Estates Officer, (Controller of Aerod- 
romes) Delhi Region, Civil Aviation Depart- 
ment, New Delhi, to the Additional District 
Judge, Jammu, under the Public Premises 
(Eviction of Unauthorised Occupants) Act of 
1971, (hereinafter referred to as ‘the Act’ in 
this judgment). 

2. It is not necessary for me to go 
into the detailed facts of the case except to 
state that the Estate Officer (Controller of 
Aerodromes) Delhi Region, Civil Aviation 
Department, acting under S,5(1) of the Act 
ordered the petitioner to vacate the premises 
of Air-port Restaurant at Civil Aerodrome, 
Jammu within thirty days of the publica- 
tion of the said order. Against that order, the 
petitioner filed an appeal under Section 9 of 
the Act before the District Judge Jammu 
On 30th October 1975 the learned District 
Judge, Jammu, transferred the appeal to the 
Additional District Judge, Jammu. The peti- 
tioner after the order of transfer, approached 
the learned Additional District Judge, 
Jammu, with an application stating that he 
had no jurisdiction to proceed with the ap- 
pea] since no proper transfer of the case had 
been made to him by the District Judge. 
This application was rejected by the learn- 
ed Addl. District Judge vide order dated 
17-12-1975. The petitioner has come up in 
revision petition under Section 115 of the 
Code of Civil Procedure against this order 
of the Additional District Judge, rejecting to 
accede to the request of the petitioner not 
to hear the case. 


3. Mr. Sethi, the learned counsel 
for the petitioner in support of the revision 
petition has submitted inthe first instance 
that since the learned District Judge has stat- 
ed in his order that he was transferring the 
case under Sec. 9 of the Public Premises 
(Eviction of Unauthorised Occupants) Act of 
1977 and there being no such Act of 1977, 
the exercise of jurisdiction by the learned 
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District Judge to transfer the case was ille- 
gal. 

4. A perusal of the order of the 
learned District Judge shows that he Ras 
mentioned “1977” instead of “197P while 
mentioning the year of the Act but that is 
purely a typographical mistake and does not 
vitiate the order of the 
Judge. I would therefore, repel this argu- 
ment of Mr. Sethi, and hold that the trans- 
fer has been made under Section 9 of the 
Public Premises (Eviction of Unauthorised 
Occupants) Act of 1971 and that the said 
transfer is not bad on account of the alleged 
mistake. 

5. Mr. Sethi, has then contended 
that the District Judge could not transfer the 
case to the Additional District Judge, as 
when he hears appeals under the Act he 
does so as an appellate authority and not as 
a court, and an appellate authority being 
persona designata has no jurisdiction to de- 
legate his authority. This argument, to my 
mind has no merit, A plain grammatical 
reading of Section 9 of the Act, which reads 
as follows:— 


“Appeals: (1) An appeal shall Jie 
from every order of the Estate Officer made 
in respect of any public premises under Sec- 
tion 5 or 7 to an appellate officer who shall 
be the District Judge of the District in 
which the public premises are situate or 
such other judicial officer in that district of 
not less than ten years’ Standing as the Dis- 
trict Judge may designate in this behalf. 

(2) An appeal under sub-sectibn (1) 
shall be preferred:—- 

(a) in the case of an appeal from an 
order under Section 5, within fifteen days 
from the date of publication of the order 
under sub-section (1) of that section, and 

(b) in the case of an appeal from an 
order under Section 7 within fifteen days 
from the date on which the order is com- 
municated to the appellant: 

Provided that the appellate officer may 
entertain the appeal after the expiry of the 
said period of fifteen days, if he is satisfied 
that the appellant was prevented by suffi- 
cient cause from filing the appeal in time. 

(3) Where an appeal is preferred from 
an order of the Estate Officer, the appellate 
Officer may stay the enforcement of that 
order for such period and on such condition 
as he deems fit. 

(4) Every appeal under this section 
shall be disposed of by the appellate Offi- 
cer as expeditiously as possible. 

(5) The costs of any appeal under this 
section shall be in the discretion of the ap- 
pellate officer. : 


learned District 
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(6) For the purposes of this section, a 
presidency town shall be deemed to be a 
district and the Chief Judge or the principal 
Judge of the City Civil Court therein shall 
be deemed to be the District Judge of the 
district.” 
shows that the legislature, itself, has given 
jurisdiction to the District Judge to designate 
any judicial officer in the district of not less 
than ten years standing to hear the appeals. 
In this view of the matter, it is apparent 
that the appellate authority has been vested 
with the jurisdiction te delegate his func- 
tions within the limits imposed by the sec- 
tion, to any judicial officer of ten years 
standing. The transfer of the case by the 
District Judge under the circumstances is 
not bad on the ground alleged. This argu- 
ment of Mr. Sethi also therefore, fails. 

6. The last submission of Mr. Sethi, 
is to the effect that the learned District 
Judge has transferred the case to the Addi- 
tional District Judge mechanically and with- 
out applying his mind to ascertain whether 
or not the judicial officer to whom the case 
was being transferred was of. ten years stand- 
ing. 

It would be relevant at this stage to 
note the order of transfer made by the learn- 
ed District Judge: 

“80-10-75. 

Counsel for the parties present. 

Mr. Sethi appearing on behalf of the 
appellant contends that he has not been 
served with a notice to argue the case, but 
instead a notice for appearance has been 
served upon him. He seeks time for address- 
ing arguments. This appeal is transferred 
to the Additional District Judge, Jammu I as 
a District Judge of the District Jammu here- 
by designate the Additional District Judge 
who is a judicial Officer in the District of 
not less than 10 years standing to hear and 
dispose of this appeal as an appellate officer 
under Section 9 of. the Public Premises 
(Eviction etc.) Act 1977. The counsel for the 
parties are directed to appear before the 
Additional District Judge, Jammu on 381-x- 
1975”, 

7. A perusal of this order is a com- 
plete answer to the submission made by the 
learned counsel for the petitioner. The order 
shows that the learned District Judge had 
applied his mind while designating the Addi- 
tional District Judge to hear the appeal. 
There is no doubt about the fact that the 
Additional District Judge, Jammu, is a Judi- 
cial Officer of not less than ten years stand- 
ing. Under these circumstances this argu- 
ment of the learned counsel for the petitioner 
also must fail. 
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8. No other argument was raised. 
9. As a result of the above discus- 


sion I find that the order of the learned Ad- 
ditional District Judge, Jammu holding that 
the appeal has been transferred to him pro- 
perly and in accordance with law after he 
had been designated, by the learned Dist- 
rict Judge, under Section 9 of the Act to 
hear the appeal as also the order of transfer 
dated 80-10-1975 made by the District 
Judge, Jammu. do not suffer from any juris- 
dictional defect. The order does not suffer 
from any illegality, irregularity or impro- 
priety in the exercise of the jurisdiction 
vested in the learned District Judge and 
Additional District Judge, Jammu. There is 
no gross palpable error in the case. I would, 
therefore, dismiss this revision petition but 
without any order as to costs. 


10. The parties, through their learn- 
ed counsel, are directed to appear before the 
Additional District Judge Jammu on June 2, 
1976 when a date for arguments would be 
fixed by him. It is hoped that the case shall 
be speedily disposed of by the learned Addi- 
tional District Judge, Jammu as it has 
already been delayed a lot, though not due 
to any fault of the court. 

Revision petition dismissed. 
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S. C. Dogra, Petitioner v. Inder 
Respondent, 

Civil Revn. Nos. 120 and 121 of 1976, 
D/- 12-5-1976. 

(A) Soldiers (Litigation) Act 1925 — 
Sections 2 (d), 6 and 7 ~~ Combined effect 
of — Soldiers (Litigation) Rules, Rule 7, 
and form (D) — Suspension of proceedings. 

The combined effect of the above pro- 
visions is that if a soldier litigant satisfies the 
conditions of Section 6, the Court is requir- 
ed to suspend the proceedings and give 
notice thereof to the prescribed authority. 
Where the prescribed authority certifies that 
the soldier litigant is serving under special 
conditions and that the postponement of the 
proceedings in respect of such soldier liti- 
gant is necessary, in the interests of justice 
the Court is required to postpone. the pro- 
ceeding until the certificate is revoked in 
form D by the prescribed authority or until 
the soldier is represented in the proceedings 
by some person duly authorised to appear, 
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plead or act on his behalf. The expression 
“proceeding” has a particular meaning given 
to it in Section 2 (d) of the Act as- including 
suit, appeal and an application. 


It is not necessary for the trial Court 
to seek any clarification from the prescribed 
authority as regards the period for which 
the postponement should be operative in 
consequence of the certificate issued by 
such authority under Section 7. - 

(Paras 4 and 5) 
Cases Referred: Chronological Paras 


1974 Kash LJ 305 = 1974 J & K LR 
258 1 


V..K. Gupta, for Petitioner; R. P. Sethi, 
for Respondent. 


MUFTI J.:— This revision arises out of 
a suit for ejectment filed by this respondent 
(hereinafter called ‘the plaintiff’) against the 
petitioner (hereinafter called ‘the defendant’) 
in the court of City Judge, Jammu. The de- 
fendant is a Lt. Col in the Indian Army. 
On 1-10-1978 he filed an application in the 
trial court for a direction suspending the 
proceedings and issuing notice to the Pre. 
scribed Authority in terms of Section 6 of 
the Indian Soldiers (Litigation) Act, 1925, 
(hereinafter called ‘the Act’), on the allega- 


tion that he was serving: under special con- - 


ditions and unable to defend the suit. The 
trial court, by its order dated 1-10-1973. 
rejected the application holding that such 
plea conld not be taken otherwise than by 
filing the written statement. In revision, 
which was heard by Mr. justice D. D. 
Thakur, as he then was, it was found that 
the reasoning given by the trial court was 
faulty and that the court ought to have de- 
cided the plea raised in the application in- 
dependently of the written statement. Ac- 
cordingly the order of the trial court was 
set aside and the court was directed to re- 
hear the application and make appropriate 
orders: in accordance with law. On re-hear- 
ing the application, the trial court, by its 
order dated 24-11-1978, again dismissed the 
application holding that the defendant had 
not produced any certificate or document to 
show that he was serving under special con- 
ditions and further that he was duly repre- 
sented by a counsel. Agegrieved by the 
order, the defendant filed a revision petition 
~in this court. The revision was heard by the 
then Chief Justice., Hon’ble Shri S. M. F. 
Ali. By his judgment dated 19-3-1974, re- 
ported as 1974 Kash LJ 805, the learned 
Chief Justice suspended the proceedings in 
the tria] court and directed issue of notice 
to the Prescribed Authority under Section 6 
of the Act, holding, that, Mr. Vinod Gupta, 
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the lawyer engaged by the defendant, was 
engaged simply to inform the court that the 
defendant was serving under special condi- 
tions and unable to defend the case and not 
authorised to appear, plead or act on his 
behalf, when his engagement could stand as 
a bar under Section 6 of the Act, and that 
other conditions of the said section too were 
satisfied by the defendant. In compliance 
with this judgment, the trial court issued the 
requisite notice to the Prescribed Authority. 
In response to the notice the prescribed au- 
thority vide No. 172512/Al dated 12-11-74 
issued a certificate under Section 7 of the 
Act in Form ‘C of the schedule appended to 
the Rules framed under the Act certifying 
that the defendant was serving under sps- 
cial conditions and that the postponement of. 
the proceedings against him was necessary in 
the interests of justice. Accordingly the 
trial court postponed the proceedings and 
meanwhile sought clarification from the Pre- 
scribed Authority as regards the period for 
which such postponement should be opera- 
tive. In reply the Prescribed Authority vide 
letter No. 172512/Al dated 24-12-1974 
wrote as under: 


“A lawyer has been engaged to appear 
on behalf of Lt. Col. S.C, Dogra, The- next 
date of hearing of the case may please be 
postponed to middle of February, 1974, so 
that the lawyer of the officer should be in 
a position to appear in the court”. 


2. On receipt of the reply, the trial 
court adjourned the case to 14-2-1975 with 
the direction that the defendant will file his 
written statement on that date. The defen- 
dant’s previous lawyer appeared on the said 
date but he did not file the written state. 
ment and instead contended that the pro- 
ceedings in the suit were liable to be stayed 
under law. The other side did not agree 
with the contention. The trial court desired 
the counsel for the parties to argue the point 
and adjourned the case to a future date. 
Against this order the defendant filed a re- 
vision petition in this court which was heard 
by the then Chief Justice, Hon’ble Jaswant 
Singh, The learned Chief Justice dismissed 
the revision petition observing: 

“It is no doubt true that a certificate in 
the prescribed manner was received by the 
trial court on Nov. 15, 1974, testifying that 
the petitioner herein was serving under spe- 
cial conditions and that postponement of 
the proceedings in relation to him was 
necessary in the interest of justice but the 
subsequent communication received from the 
commanding officer, a mention of which is 
found in the order of the court dated Janu- 
ary 4, 1975, is revealing. According to that 
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communication the petitioner had engaged 
a duly authorised person to represent him 
and he could no longer be deemed to be 
unrepresented as contemplated by Section 6 
of the Indian Soldiers (Litigation) Act. Ac- 
cording to Rule 7 of the Indian Soldiers 
(Litigation) Rules itself the postponement of 
the proceedings on the basis of the certifi- 
cate issued by the Commanding Officer 
under Section 7 of the Act is to ensure only 
upte the receipt of notice in form D from 
the prescribed authority or until the soldier 
is represented by some duly authorised per- 
son. 


The aforesaid subsequent communica- 
tion leaves no room for doubt that the peti- 
tioner can no longer be considered to be un- 
represented, In the circumstances it would 
be nothing short of helping the attempt to 
abuse the process of the Court if the pro- 
ceedings are allowed to remain in a state of 
suspension. Moreover the impugned order is 
very innocuous. By virtue of this order the 
court merely adjourned the case to enable 
the learned counsel to argue the matter. 
This could hardly furnish a ground to the 
petitioner to file the present revision and to 
have the proceedings in two cases stayed.” 
The judgment required the parties to appear 
in the trial court on January 19, 1976. Be- 
fore that date the trial court received an ap- 
plication from the defendant along with a 
fresh certificate from the prescribed autho- 
rity praying that the proceedings be stayed. 
The application came up for disposal before 
the trial court on the aforesaid date along 
with an application for adjournment from 
the counsel for the defendant who wanted 
time to seek further instructions from the 
defendant. Both these applications were dis- 
missed by the trial court observing: 


“By virtue of the order of High Court 
dated 6-1-1976, the parties were directed 
to put their appearance in this court on the 
dismissal of the revision petition, Mr. V. K. 
Gupta, Advocate, appearing for the defen- 
dant has prayed through a separate applica- 
tion seeking an adjournment on the ground 
of having not obtained the instructions from 
his client, To me, this application does not 
appear to have a direct bearing on the suit 
as this is a communication between the ad- 
vocate and his client. Meanwhile an applica- 
tion has been received from the defendant in 
the court by post making a request for ad- 
journment categorically in terms of Indian 
Soldiers (Litigation) Act, 1925. But this con- 
troversy has already been set at rest by the 
High Court in the order under revision. His 
application is, therefore, of no avail at this 
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time. Let the file come up on 7-2-1976 for 
filing the written statements.” 

Agerieved by this order the defendant has 
come up in revision to this Court. 

3. In order to appreciate and deter- 
mine the controversy in the present case, it 
is necessary to notice the relevant provisions 
of the Act and the Rules made thereunder. 
These are reproduced below: 


Section 6. “If a Collector has certified 
under Section 5, or if the court has reason to 
believe, that an Indian Soldier, who is a 
party to any proceeding pending before it, 
is unable to appear therein, and if the sol- 
dier is not represented by any person duly 
authorised to appear, plead or act on his 
behalf, the Court shall suspend the proceed- 
ing and shal] give notice thereof in the 
prescribed manner to the prescribed autho- 
rity: 

Provided that the Court may refrain 
from suspending the proceeding and issuing 
notice if 

(a) the proceeding is a suit, appeal or 
application instituted or made by the soldier, 
alone or conjointly with others with the ob- 
ject of enforcing a right of pre-emption, or 

(b) the interests of the soldier in the 
proceeding are, in the opinion of the Court, 
either identical with those of any other 
party to the proceeding and adequately re- 
presented by such other party or merely of 
a formal nature, 

(2) If. it appears to the Court before 
which any proceeding is pending that an 
Indian soldier though not a party to the pro- 
ceeding is materially concerned in the out- 
come of the proceeding and that his inte- 
rests are likely to be prejudiced by his inabi- 
lity to attend. the court may suspend the 
proceeding and shall give notice thereon in 
the prescribed manner to the prescribed au- 
thority.” 

Section 7: “If, on’ receipt of a notice 
under Section 6, the prescribed authority 
certifies in the prescribed manner to the 
Court in which the proceeding is pending 
that the soldier in respect of whom the 
notice was given is serving under special 
conditions, and that a postponement of the 
proceeding in respect of the soldier is neces- 
sary, in the interests of justice, the Court 
shall thereupon postpone the proceeding in 
respect of the soldier for the prescribed 
period, or, if no period has been prescribed, 
for such period as it thinks fit.” 

Rule 7: “On receipt of a certificate 
from the prescribed authority under Sec. 7 
of the Act that a postponement of the pro- 
ceedings is necessary in the interests of jus- 
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tice, the Court shal] postpone the proceed- 
ings until the receipt of a certificate in Form 
D from the prescribed authority, or until the 
soldier is represented in the proceeding by 
some person duly authorised to appear, 
plead or act in his behalf.” 

Form D’ “Certificate under Rule 6 of the 
Indian Soldiers (Litigation) Rules, 1938. 


From 

To 
In Peiwdsati cst: No...... .... Of 19 

Versus 
No. Dated:— 

Sir, 

I have the honour to invite a reference 
to my letter No,........ dated. ....... and 


to certify under rule 6 of the Indian Soldiers 
(Litigation) Rules, 1988, that circumstances 
no longer exist for the postponement of the 
above mentioned (enter suit, appeal, appli- 
cation or other proceeding), now pending in 
(enter name of court), wherein....... sree) 
SOM of serieen ahs > an Indian soldier, is 


Yours faithfully. 
Officer Commanding.” 


4. A combined effect of these provi- 
sions is that if a soldier litigant satisfies the 
conditions of Section 6, the court is required 
to suspend the proceedings and give notice 
thereof to the Prescribed Authority. Where 
the prescribed Authority certifies that the 
soldier litigant is serving under special con- 
ditions and that the postponement of the 
proceedings in respect of such soldier liti- 
gant is necessary, in the interests of justice 
the court is required to postpone the pro- 
ceedings until the certificate is revoked in 
form D by the Prescribed Authority or until 
the soldier is represented in the proceedings 
by some person duly authorised to appear, 
plead or act on his behalf. It may be noted 
that the expression ‘proceeding’ has a parti- 
cular meaning given to it in Section 2 (d) of 
Act as including suit, appeal and an applica- 
tion. 


5. In the view expressed above it 
was not necessary for the tria] court to seek 
any clarification from the Prescribed Autho- 
rity as regards the period for which the post- 
ponement should be operative in consequence 
of the certificate issued by such authority 
under Section 7. Perhaps, for the reasons 
that arguing with the court directly may not 
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be proper and desirable, the Prescribed Au- 
thority thought it fit to let the defendant ex- 
plain the true legal position through a Iaw- 
ger and informed the court accordingly vide 
its letter No. 172512/Al1 dated 24-19-1974, 
However that may be, the fact remains that 
pursuant to this letter no one appeared for 
the defendant to represent him in the main 
suit at the adjourned hearing on 14-2-1975. 
Mr. Vinod Gupta Advocate, appeared, as be- 
fore, simply to reiterate his earlier stand 
that the suit was liable to be stayed. He too 
did not file any fresh vakalatnama apart 
from the one previously filed by him which 
was construed by the learned Chief Justice 
Hon'ble S. M. F. Ali to be of limited im- 
port authorising the counse) to press the de- 
fendant’s claim for stay of the suit on ` the 
ground that he was serving under special 
conditions and unable to defend the suit. 
All these circumstances do not seem to have 
been brought to his notice when, in his order 
dated January 6, 1976, the learned Chief 
Justice, Hon'ble Jaswant Singh, made the 
following observations: 


“The aforesaid subsequent communica- 

tion leaves no room for doubt that the peti- 
tioner can no longer be considered to be un- 
represented. In the circumstances it would 
be nothing short of helping the attempt to 
abuse the process of the Court if the pro- 
ceedings are allowed to remain in a state of 
suspension.” 
However, his decision ultimately turned on 
the short point that the order dated 14-2-75 
was innocuous as it merely adjourned the 
case to enable the learned counsel to argue 
the matter, Thus his order did not really 
clinch the issue regarding stay of the suit, 
as the tria] court seems to think. The court 
ought to have considered the matter on its 
merits and passed suitable orders in it, How- 
ever, that should not stand in our way to do 
the needful ourselves because the matter 
does not involve any question of fact which 
make it necessary to refer the case back to 
the trial court. 

Turing then to the merits, it will be 
clear that the certificate dated 14-11-1974 
issued by the Prescribed Authority under 
Section 7 of the Act is still operative and 
must be given effect to because, in the first 
place, the Prescribed Authority has not issu- 
ed any revocation letter in Form ‘D’ and, 
secondly, because the defendant is not duly 
represented by any person to appear, plead 
or act in the suit proper as distinguished 
from the application for stay. On principle 
of law stated above proceedings in the suit 


‘are liable to be postponed until the certifi- 


cate is revoked in form ‘D’ by the Prescrib- 


1977 


ed Authority or until the defendant is re- 
presented in the suit proper by some person 
duly authorised to appear, plead or act on 
his behalf. More so because a. similar certi- 
ficate has been furnished by the defendant 
again along with his application dated 15-1- 
1976. In that view, the revision petition 
must succeed and the proceedings in the 
ejectment suit before the trial court must be 
stayed. 

In the result this revision petition is al- 
lowed; the impugned order is set aside; and, 
the proceedings in the suit before the trial 
court are stayed until the receipt of the cer- 
tificate in form D from the Prescribed Au- 
thority or unti] the defendant is represented 
in the suit by some person duly authorised 
to appear, plead or act on his behalf. There 
shall be no order as to costs. 

This order shall also govern the dis- 
` posa] of revision petition No. 120 of 1976 
which has arisen in identical circumstances 
in the suit for arrears of rent filed by the 
plaintiff against the defendant in the court 
of City Judge, Jammu. The said petition too 
is allowed on the terms indicated above. 

Revision allowed. 
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MUFTI AND ADARSH SEIN ANAND Jj. 

Karam Singh, Appellant v. State of J. 
and K. and others, Respondents. 

L. P. A. (Writ) No. 1 of 1976, D/- 12-5- 
1976. 


(A) Letters Patent (Jammu and Kashmir) 
Cl. 12 — “Judgment” — Order allowing 
application of third party to be impleaded 
as party to writ petition is not a “judgment” 
within Cl. 12 of the Letters Patent and is 
not appealable — Civil P. C. O. 1 R. 10. 
An order of a single Judge, would 
amount to a “judgment” under Cl. 12 if it 
finally determines some claim or right of the 
aggrieved party irrespective of the fact whe- 
ther such order is made in the main cause 
or suit or in proceedings incidental or ancil- 
lary thereto. (Para 4) 
An order allowing the application of a 
third party to a writ petition to be implead- 
ed as a party thereto, is not a final deter- 
mination of the rights of the parties and is 
not a “Judgment” within the meaning of 
CI. 12 of the Letters Patent, and is not ap- 
pealable. (Para 5) 
Nor does such an order fall within the 
category of orders contemplated in the deci- 
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sion as amounting to judgment, because the 
order is analogous to one made under O, 1, 
R. 10 C. P. C. which is not appealable under 
that Code. (Case law discussed), 

(Para 6) 
Cases Referred: Chronological Paras 
AIR 1970 J&K 1901970 Kash LJ 823 2 
AIR 1969 J and K 52 2, 4 
AIR 1965 J and K 118 = 1965 Kash LJ 


244 2 

AIR 1962 J and K 47 2 
T. S. Thakur, for Appellant. 

MUFTI J.:— This is a letters patent 


appeal directed against the order of a learn- 
ed single Judge of this court, Mr. Mian Jalal- 
ud-Din J., allowing the application of one, 
Mahesh Dass Sethi, to be impleaded as a 
party to a writ petition. 

2. At the preliminary hearing for 
admission, the question arose whether the 
arder is appealable under clause 12 of our 
Letters Patent. The learned counsel for the 
petitioner contended that it was and placed 
reliance on the decisions of this court report- 
edas AIR 1962] &K 47, AIR 1965 J andK 
118, AIR 1969 J and K 52 and AIR 1970 
J and K 190. Of these the decision reported 
as AIR 1969 J and K 52 alone deals with 
the question before us. 

3. Clause 12 of the Letters Patent 
reads thus: 


“And we do further ordain that an ap- 
peal shall lie to the said High Court of Judi- 
cature from the judgment (not being a judg- 
ment passed in the exercise of appellate 
jurisdiction in respect of a decree or order 
made in the exercise of appellate jurisdiction 
by a court subject to the superintendence of 
the said High Conrt, and not being an order 
made in the exercise of revisiona] jurisdiction, 
and not being a sentence or order passed or 
made in the exercise of the power of super- 
intendence) of one Judge of the said High 
Court or one Judge of any Division Court 
and that notwithstanding anything herein be- 
fore provided an appeal shall lie to the said 
High Court from a judgment of one Judge 
of the said High Court or one Judge of any 
Division Court, consistently with the pro- 
visions of Civil Procedure Code, made in the 
exercise of appellate jurisdiction in respect 
of a decree or order made in the exercise of 
appellate jurisdiction by a court subject to 
the superintendence of the said High Court 
where the Judge who passed the judgment 
declares that the caseisa fit one for appeal; 
but the right of appeal from other judgments 
of the judges of the said High Court or of 
such Division court shall be to Us. Our Heirs 
or Successors and be heard by Our Board 
of Judicial Advisers for report to Us,” 
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4. In our opinion an order of a 
learned Single Judge would amount to judg- 
ment under this clause if it finally deter- 
mines some claim or right of the aggrieved 
party irrespective of the fact whether such 
order is made in the main cause or suit or in 
proceedings incidental or ancillary thereto. 
The same principle was stated by this court to 
AIR 1969 J and K 52 on a consideration of 
the various authorities, in these words: 

“On a careful consideration of the afore- 
said authorities, we think that the tests laid 
down by the Nagpur and Bombay High 
Courts in the aforesaid rulings are sound and 
should serve as useful guides for determin- 
ing the right of appeal under Cl. 12 of our 
Letters Patent. Respectfully agreeing with 
and following the enunciation of law in 
those rulings, we find that the order, in the 
instant case, though it does not finally dis- 
pose of the suit pro tanto determines the 
rights of the parties and amounts to a judg- 
ment as contemplated by Clause 12 of the 
Letters Patent”. 

In particular, it was held therein as under: 


“The legal position that emerges, there- 
fore, is that orders of the character specified 
in Section 104 and Order 48, Rule 1, Civil 
P. C. excepting clause (JJ) thereof, would 
be construed as judgments and an appeal 
against any one of such orders would lie to 
Division Bench of the High 
Court notwithstanding the fact that it is 
passed by one of the Judges of the High 
Court sitting on the original side.” 

5. In the present casé the petitioners 
had a right to oppose and defeat the claim 
of Mahesh Dass Sethi for being impleaded 
as a party to the writ petition. The order 
of the leamed Single Judge operates to de- 
termine that right against them. But the 
determination is not final against them in 
the sense that if the decision in the main 
writ petition turns against them, they will 
have a right to challenge the decision also 
on the ground that the order of the learned 
single Judge impleading Mahesh Dass Sethi 
‘as a party was improper, In this view the 
‘order does not finally determine the right of 
‘the petitioners to oppose and defeat the 
claim of Mahesh Dass Sethi to be implead- 
‘ed as a party. Therefore, on the general 
‘principle mentioned above, it does not 
amount to judgment under clause 12 of the 
Letters Patent and no appeal can lie against 
it. The position could not be same if the 
application of Mahesh Dass Sethi had been 
rejected. In that case the appeal could be 
competent at his instance, because once his 
application was rejected, he could not re- 
agitate the matter and press his claim at any 
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subsequent stage of the writ petition. The 
learned counsel could not perhaps appreciate 
this distinction inasmuch as it was argued by 
him that appeals have been admitted by this 
court where the application for impleading 
a person as a party to a suit or cause was 
rejected 

6. The impugned order does not 
also fall within the category of orders con- 
templated in the decision as amounting to 
judgment. Because the order is analogous to 
one made under Order 1, Rule 10 C. P. C. 
which is not appealable under the Code of 
Civil Procedure. Viewed from this angle too 
the order is not appealable. 

7. In these circumstances the pre- 
sent appeal is not competent and is hereby 
dismissed in limine. 

Appeal dismissed. 
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MIAN JALAL-UD-DIN, J. 

Subash Raina, Applicant v, Suraj 
kash, Respondent. 

Civil Misc. Appln. No. 22 of 1976, D/- 
22-4-1976. 

(A) Civil P. C. (1908), Order 37, Rr. 4, 
3 — Application to set aside ex parte decree 
in summary suit — Limitation — O. 9, 
Rule 18 has no application and hence Arti- 
cle 181 and not Article 164, Limitation Act, 
1908, is applicable. AIR 1958 Bom 10, Reli- 
ed on. (Ibid, Order 9. R. 18) — (Limitation 
Act (1908), Arts. 181, 164). (Para 6) 

(B) Civil P. C. (1908), Order 37, R. 4 
~~ “Special circumstances” — Not synony- 
mous with “sufficient cause” occurring in 
Order 9, Rule 18. 


There is difference between “special 
circumstances” occurring in Order 87, R. 4 
and “sufficient cause” occurring in Order 9, 
Rule 18. The mere fact that the defendant 
was busy at some place and was undergoing 
training there cannot be said to be a special 
circumstance entitling him to claimi benefit 
under Rule 4 when it was possible for him 
to engage a lawyer and to instruct him to 
seek leave to defend the suit, (Para 7) 

(C) Civil P. C. (1908), Order 20, R., 11 
(2) — Composite application under Order 37, 
Rule 4 and Order 20, Rule 11 (2) — Appli- 
cation cannot be treated as application under 
Order 20, Rule 11 (2) for fixation of instal- 


Par- 


ments. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1958 Bom 10 = 59 Bom LR 406 4, 6 
GT/JT/C90/76/MBR 
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G. L. Dogra and B. M. Bhardawaj, for 
Applicant; Kanwal Chopra, for Respondent. 


ORDER:— This is a composite appli- 
cation under Order 87 Rule 4 and Order 20 
Rule 11 (2) of the Code of Civil Procedure 
by the defendant judgment-debtor against 
whom a decree has been passed under Order 
87, Rule 8 C. P. C, 


2. The plaintiff instituted a suit on 
the basis of a hundi for the recovery of 
Rs. 2000/-. A notice was issued to the de- 
fendant to appear and seek leave to defend 
the suit in terms of Order 87, Rule 2 C. P. 
C. As the defendant did not appear despite 
service so an ex parte decree was passed 
against him on 5th of September 1975. The 
present application has been made by the 
defendant on 17-1-1976 i. e four months 
and 12 days after the passing of the decree, 
He seeks to set aside the decree on the 
ground that he was undergoing training for 
six months Condensed Course at Police 
Training School Phillaur. No doubt the peti- 
tioner was served and he had to seek per- 
mission to defend the suit but he sent a tele- 
gram seeking adjournment of the case. The 
defendant was under the bona fide impres- 
sion that he would be informed of the next 
date of hearing but this was. not done and 
an ex parte decree was passed against him. 


3. Learned counsel appearing for 
the plaintiff respondent has taken an objec- 
tion that the application is barred by limita- 
tion. According to him an application for 
setting aside the ex parte decree passed under 
Order 87 of Code of Civil Procedure should 
be made within 30 days from the date of 
the decree under Article 164 of the Limita- 
tion Act. As the application has been made 
beyond the prescribed time so it is liable to 
be dismissed. Another objection raised is 
that the application being composite for 
setting aside the ex parte decree and also for 
fixation of instalments does not lie. 


4, Mr. B. M. Bhardawaj learned 
counsel for the defendant petitioner has. met 
the preliminary objection of limitation by 
enunciating the view that the application is 
governed by Article 181 and not by 164 of 
the Limitation Act. According to the learned 
counsel it is only when a decree other than 
a decree passed under Order 87 is sought to 
be set aside that the provisions. of Order 9, 
Rule 18 are attracted and the relevant Arti- 
cle in that case will be Article 164, there- 
fore Order 9, Rule 6 and Rule 18 of the 
Code of Civil Procedure will not apply to 
such decrees. The case'will be governed 
by Order 37, Rule 4 and therefore the ap- 
propriate Article applicable will be Article 
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181 of the Limitation Act. Reliance ‘has 


been placed on AIR 1958 Bom 10. 


5. On a thoughtful consideration of 
the matter I am of the view that there is 
considerable force in the argument of the 
learned counsel for the defendant peti- 
tioner, No doubt as provided under Rule 7 
of Order 87 the procedure in suits triable 
under this order is the same as the procedure 
in suits instituted in the ordinary manner, 
but this is subject to the rules of special 
procedure as provided under this order. 
Order 37 is otherwise a self contained order 
which deals not only with the right of the 
defendant to appear in a summary suit in 
which a decree has to be passed if leave to 
defend is not given to him, but also with 
the procedure to be followed if the defen- 
dant wishes to have a decree passed in a 
summary suit set aside, Rule 2 of Order 37, 
C. P, C. provides that where the defendant 
to whom summons has been issued to ap- 
pear and seek leave to defend the suit does 
‘not appear or if he appears and does not 
seek leave to defend the suit, the allegations 
in the plaint shall be deemed to have been 
admitted by him and the plaintiff shall be 
entitled to a decree. This rule does not 
postulate the passing an ex parte decree as 
is provided under Order 9, Rule 6 C. P. C. 
It is only when the defendant afterwards 
appears and establishes special circumst- 
ances that the court may set aside the de- 
cree and grant leave to him to appear and 
defend the suit. 


6. Keeping in view the procedure 
as set out in Rule 4 it becomes clear that 
Order 9, Rule 13 can have no application to 
a decree passed in absentia of the defendant 
under Order 87 Rule 3. Therefore the time 
within which an application under Rule 4 
can be made is three years from the date of 
the decree under Article 181 of the Limita- 
tion Act. In my view Article 164 wil] not be 
applicable to an application for setting aside 
the decree under Order 87 Rule 4. In this 
view of mine I am fortified by a Division 
Bench Judgment of Bombay High Court re- 
ported as AIR 1958 Bom 10. Chagla C, J. 
(as he then was) delivering the judgment ob- 
served that where a defendant against whom 
a decree has been passed in a summary suit 
was precluded from appearing by reason of 
the fact that the leave to defend was not 
given, an application for setting aside such 
decree falls under Article 37, Rule 4 and 
the appropriate Article which will govern 
the case would be Article 181. J, therefore, 
overrule the objection of the plaintiff res- 
pondent that the application is beyond time. 
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7. Coming, to the question of spe- 
cial circumstances as envisaged by Rule 4 it 
is noticed that no special circumstances can 
be said to be established from the averments 
made in the application itself. There is dif- 
ference between “Special Circumstance” oc- 
curring in Rule 4 and “sufficient cause oc- 
curring in Rule 18 of Order 9, ‘Special Cir- 
cumstance’ is not synoymous with ‘sufficient 
cause’. Under Rule 4 the defendant has to 
explain the special circumstance which pre- 
vented him from appearing in the court and 
seek leave to defend the suit within time. In 
the instant case no special circumstance en- 
titling the defendant to claim benefit under 
Order 4 has been set up. The mere fact that 
the defendant petitioner was busy at Phillaur 
and was undergoing training there would not 
have prevented him from engaging an at 
torney or a lawyer and instructing him to ap- 
pear on his behalf and seek leave to defend 
the suit, or at any rate Phillaur being not a 
far off place from Jammu, he could have 
boarded the train during night and come 
over to Jammu on a holiday and after brief- 
ing his counsel should have returned to that 
place. The defendant wilfully remained ab- 
sent and in spite of service did not either 
personally or through agent or through a 
lawyer care to make his appearance and 
seek leave to defend the suit. 

8. For the foregoing reasons, I am, 
therefore, not inclined to accede to the re- 
quest of the defendant that the decree be 
set aside against him, 

9. Nor, can this application be 
treated as an application under Order 20, 
Rule 11 C. P. Ç, for fixation of instalments. 
There being two joint requests in a compo- 
site application they cannot be allowed to 
be taken up in one and the same applica- 
tion. The petitioner, if at all, wants fixation 
of instalments may move a separate applica- 
tion under the relevant rule and then it can 
be: considered. 

Application dismissed. 
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MUFTI J. 

Mohd. Yaqoob and others, Petitioners 
v. Custodian General and others, Respon- 
dents, 

Writ Petn. No. 264 of 1976, D/- 11-2- 
1976. 

(A) J. &K. Constitution, Section 43 — 
Jammu and Kashmir Cabinet Order No. 
578-C D/- 7-5-1954, Para 5 (2) —— Inter- 
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Mohd, Yaqoob v. Custodian General (Mufti J.) 


A. LR. 


pretation of — Re-allotment of forfeited 
land — Original allottee forfeiting land — 
Another person bringing it under personal 
cultivation — Eviction of that person is 
valid, (Constitution of India, Article 166). 


When an allottee forfeits his land and 
another person brings it under his personal 
cultivation but neither he was allotted that 
land nor at the time of forfeiture he was in 
its cultivating possession he is an illegal oc- 
cupant. Even assuming that actual cultivat- 
ing possession subsequent to the forfeiture 
is envisaged by Paragraph 5 (2), (the word 
‘continue’ in that Paragraph shows that ac- 
tual cultivating possession at the time of for- 
feiture is necessary) that person will be a 
licencee. Licence is liable to revocation any 
time and the licensee can be dispossessed 
by the Custodian Genera] as he is entitled to 
do so under law, (Para 4) 

J. S. Kotwal, for Petitioners, 


ORDER:— This petition must be dis- 
missed on the short ground that the peti- 
tioners have no right to maintain it, 


2. The case of the petitioners is that 
land comprised in Khasra Nos. 26, $3, 84, 
35, 36, 37 and 88 situate in village Dwara, 
Tehsil Samba was allotted in favour of. res- 
pondent No. 2 under Cabinet Order No. 
578-C of 1954 dated 7-5-1954, that the said 
respondent did not bring the land under 
personal cultivation nor even occupied it: 
that he therefore forfeited his right to oc- 
cupy the same under para 5 (1) of the afore- 
said Cabinet order. Their further case is that 
in the year 1974 they brought the land 
under their personal cultivation and continue 
to be in possession thereof and are not liable 
to be dispossessed therefrom. But, acting on 
the concurrent report of the Assistant Cus- 
todian, Samba, and Custodian, Jammu that 
the petitioners were illegal occupiers, the 
Custodian General respondent No. 1 herein, 
by his order dated 19-12-1975, directed their 
eviction and declined to rescind the order 
upon review applied for by the petitioners. 
Aggrieved by the order. the petitioners have 
filed this writ petition and challenged the 
order as illegal and unjustifiable. 

3. Appearing for the petitioners, Mr. 
Kotwal argued that having regard to the facts 
of the case the order was unwarranted by 
Law. In this he relied on paragraph {2) of 
Cabinet Order 578-C of 1954 which pro- 
vides: 

“The land, of which the right to occupy 
is forfeited under clause (1), may be re-allot- 
ted to other displaced family, which shail 
not have been settled on land by that time 
and failing it shall continue with the person, 
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who has been in actual cultivating occupa- 
tion thereof; provided such person is a land- 
less tiller, and otherwise will be let out to a 
landless tiller, to the extent of the unit ad. 
missible.” 

This paragraph envisages two classes of 
occupiers; (1) allottee occupiers (2) tiller- 
occupiers. Allottee-occupiers have got a sub- 
stantive right in the sense that they cannot be 
evicted from the land unless they have violat- 
ed the conditions of the allotment. The tiller 
occupiers are mere licensees. They can hold 
the land until the license is revoked. 

4, On facts stated above the land in 
question was never allotted to the petitioners. 
Nor even was it held by them in cultivating 
possession when the respondent allottee for- 
feited the right to occupy the land so as to 
entitle them to continue in possession there- 
of. The word ‘continue’ appearing in the 
paragraph significantly denotes that a person 
should be in actual cultivating occupation of 
the land at the time the allottee forfeited 
his right to occupy the same. In this view 
the Custodian General and the authorities 
subordinate to him were justified in holding 
that the petitioners were illega] occupants 
of the land and liable to be evicted there- 
from. Taking a view favourable to the peti- 
tioners let me assume that this paragraph 
also envisages subsequent actua] cultivating 
possession as is the case of the petitioners. 
What follows is that they were holding the 
land as licensees. The license could be re- 
voked any time the Custodian General liked 
and they could be dispossessed as in law the 
Custodian General was entitled to do in the 
view expressed above on the scope and ef- 
fect of paragraph 5 (2). 

5. Viewed from any angle therefore 
this petition is not maintainable and is here- 
by dismissed in limine. 

Petition dismissed. 
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MUFTI, J. 

Smt. Shiv Kaur, Appellant v. Lala Nanak 
Chand and others, Respondents. 

Civil Revn. No. 118 of 1975, D/- 26-5- 
1976. 

(A) Civil P. C. (1908), Section 115 — 
“Case decided” — Meaning — Order refus- 
ing permission to produce evidence in sup- 
port of application for condonation of delay 
— Must þe regarded as “case decided”. 
1 J and KLR 26 (FB) held no longer good law 
in view of AIR 1964 SC 497. 
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If, by an interlocutory order, a subordi- 
nate court decides any question in contro- 
versy between the parties to a suit or proceed. 
ing and the decision is one having direct 
bearing on their rights and obligations in 
such suit or proceeding, expressly so stated 
or as a necessary consequence of the 
order, then, irrespective of the fact whether 
such question forms the subject matter of a 
separate issue or not, the order would be 
a ‘case decided’ even if it does not finally 
decide the suit or proceeding, 

(Para 5) 


Thus where the learned Additional Dist- 
rict Judge, by the impugned order, shut out 
the evidence which the appellant wanted to 
produce in support of his application under 
Section 5 of the Limitation Act for condona- 
tion of delay in filing the appeal, the order 
must be regarded -as-a “case decided”. The 
revision application against the impugned 
order, therefore, cannot be said to be incom- 
petent. 1 J and KLR.26 (FB) held no longer 
good law in view of AIR 1964 SC 497. 

(Para 6) 
_ (B) Civil P, C. (1908), Section 115 (a) 
— Wrong assumption of jurisdiction —- Re- 
fusal to produce evidence in support of ap- 
plication for condonation of delay — Matter 
purported to be decided with reference to 
available material on record — It is wrong 
assumption of jurisdiction, 1 J and KLR 26 
(FB) Followed. (Para 8) 
Cases Referred; Chronological Paras 
AIR 1964 SC 497 = (1964) 4 SCR 409 4,7 
I J and KLR 26 (FB) 5, 8 


M. A. Nehvi, for Appellant; A. N. 
Raina, for Respondents, 


ORDER:— Lala Nanak Chand and 
others (hereinafter called “the plaintiffs”). 
filed a suit for ejectment and recovery of ar- 
rears of rent against Smt, Shiv Kaur and 
others, (hereinafter called’ the defendants’), 
in the court of Sub Judge, Chief Judicial 
Magistrate, Srinagar. By his judgment dated 
24-12-1978, the learned Sub Judge decreed 
the suit. The defendants filed an appeal to 
the District Judge, which was transferred for 
disposal to the Additional District Judge, 
Srinagar. The appeal was filed beyond time. 
Along with the appeal the defendants filed 
an application for condonation of delay on 
the ground that they were kept in dark by 
their lawyer about the result of the suit. At 
the hearing of the application counsel for the 
defendant sought opportunity to produce 
evidence in support of the allegations made 
in the application. The learned Additional 
District Judge declined the request observ- 
ing: 
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“In this appeal which admittedly has 
been filed beyond the period- of limitation an 
application under Section 5 of the Limita- 
tion Act for condonation of delay has been 
presented alongwith the appeal. The learn- 
ed ccunsel for the appellant has today press- 
ed that I should record his evidence in sup- 
port of his application. But on going through 
the application itself’ I find that the grounds 
advanced for extension of time and condona- 
tion of delay are such which can be decided 
after taking into consideration the record it- 
self. I do not think there is any necessity 
to record any evidence. In the circumstances 
the appeal as well as the application “for con- 
donation of delay shall simultaneously be 
argued on -29-10-1975.” 

Aggrieved by this- order the defendants have 
- filed this revision in this court, 

2. Appearing for the respondents, 
Mr. A. N. Raina raised a preliminary objec- 
tion that the revision was incompetent be- 
cause, as he put it, the order is a mere inter- 
locutory order closing the evidence and does 
not amount to a “case which has been de- 
cided” within the meaning of Section 115 
Code of Civil Procedure. The determination 
of this question depends on the true inter- 
pretation of Section 115 of*the Code of Civil 
Procerure, which provides: 

“The High Court may call for the re- 
cord of any case which has been decided by 
any Court subordinate to the High Court and 
in which no appeal lies thereto, and if such 
subordinate Court appears, 

a. to have exercised a jurisdiction not vested 
in it‘ by law, or 

b. to have failed to exercise a juirisdiction so 
vested or. 

c. to have acted in the exercise. of its juris- 
diction illegally or with material irregularity, 
or 

d. to have caused failure of justice. 


The High Court may make such order 
in the case as it thinks fit.” 


3. This isas we have it in the Code 
of Civil Procedure prevailing’ in our State. 
It differs from Section 115 of the Code of 
Civil Procedure prevailing in the rest of 
India in one respect and, that is, it contains 
an additional clause (d) which does: not find 

- place in Section 115 sf the Code of: Civil 
Procedure prevailing clsewhere in India. In 
either case, however, the jurisdiction of the 
High Court arises only if there is a case de- 
cided by the subordinate court in which no 
appeal lies to the High Court: But whereas 

. the High Courts in India can exercise the 
jurisdiction if the impugned order involves 
a matter of jurisdiction, our High Court can 
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exercise it also if it raises g matter of ‘failure 
of justice, 

4. The expression ‘case’ is nowhere 
defined either in the Code of Civil Proce- 
dure prevailing in our State or in that pre- 
vailing in the rest of India. The generally 
accepted view always was that the expres- 
sion ‘case’ does not mean a suit only. It also 
includes a proceeding in a civil court in 
which the jurisdiction of the court is invok- 
ed for determination of some claim or right 
legally enforceable. But the opinion was by 
no means unanimous on the question whe- 
ther an order, which did not finally dispose 
of the suit or proceedings, amounted to “a 
case which has been decided”. One view ac- 
cepted by the majority of the High Courts 
was that the expression ‘case’ includes an 
interlocutory proceeding relating to the 
rights and obligations of the parties and the 
expression ‘record of the case’ includes so 
much of the proceeding as relates to order 
cisposing of the interlocutory proceeding. 
The other view was that the expression ‘case’ 
does not include any issue or a part of a 
suit or proceeding and therefore an order on 
an issue or a part of a suit or proceeding is 
nota ‘case decided’ and the High Court has 
no power to revise such an order, This diver- 
gence of opinion was eventually set at rest 
by the Supreme Court in S. S. Khanna v. F. 
J. Dillon (AIR 1964 SC 497). The Court exa- 
mined the history and nature of the jurisdic- 
tion conferred by Section 115 and, then, 
Shah J. speaking on behalf of -Sarkar J. and 
himself, observed: 


“The expression ‘case’ is a word of com- 
prehensive import; it includes civil proceed- 
ings other than suits, and is not restricted 
by anything contained in the section to the 
entirety of. the proceeding} in a civil court. 
To interpret the expression ‘case’ as an entire 
proceeding only and not a part of' a pro- 
ceeding would be to impose a restriction 
upon the exercise of powers of superinten- 
dence to which the jurisdiction to issue 
writs, and the supervisory jurisdiction are 
not subject, and may result in certain cases 
in denying relief to an aggrieved litigant 
where it is most- needed, and may result in 
the perpetration of gross injustice.” 
Hidayatullah J, in the concurrent judgment 
observed: 

ET and the word (case) does not: mean a 
concluded suit or proceeding but each decision 
which terminates a part of the controversy in- 
volving .a matter of' jurisdiction.” 

In this background the- Court held that the 
interlocutory order of the subordinate Judge, 
holding that the- suit filed by Dillon for the 
recovery of the amount advanced to Khanna 
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Was not maintainable, must be regarded as ‘case 
decided’ because it was manifestly a decision 
having direct bearing on the rights of Dillon 
to a decree for recovery of loan allegedly ad- 
vanced by him to Mr. Khanna, 


5. These observations clearly suggest 
that if, by an interlocutory order, a subordi- 
nate court decides any question in controversy 
between the parties to a suit or proceeding 
and the decision is one having direct bearing 
on their rights and obligations in such suit of 
proceeding, expressly so stated or as a neces- 
sary consequence of the order, then, irrespec- 
tive of the fact whether such question forms 
the subject-matter of a separate issue or not, 
the order would be a ‘case decided’ even if it 
does not finally decide the suit or proceeding. 
Accordingly the view expressed by a Full Bench 
of this court in Rasul Makru v. Des Raj (I 
J & KLR 26) that only such proceedings as are 
complete and independent in themselves al- 
though they may be a part of the suit would 
fall within the term ‘case’ as used in Sec- 
tion 115 of the Code of Civil Procedure must 
be treated to have been superseded by the 
judgment of the Supreme Court and, so, it 
can no Ionger be held to be a good law. 


6. The question in controversy between 
the parties in the present case was whether 
the appellant was entitled to produce evidence 
in support of the application under Section 5 
of the Limitation Act for condonation of delay 
in filing the appeal. By the impugned orden 
the learned Additional District Judge decided 
the question against the appellant and abso- 
lutely shut out the evidence that the appellant 
proposed to produce in support of the appli- 
cation. The decision has a direct bearing on 
the appellant’s claim for condonation of delay 
which might even fail when there is no evi: 
dence to support it. In this view, as a matter 
of direct and inevitable consequence, the order 
decides the claim of the appellant for condona- 
tion of delay under Section 5 of the Limita- 
tion Act. On the principle stated above, it 
must be regarded as a ‘case decided” within 
the meaning of Section 115 of the Code of 
Civil Procedure. The preliminary objection 
is, therefore, overruled. 

7. This takes me to the question whe- 
ther the impugned order involves matter of 
jurisdiction or even justice. In other words 
Whether the order satisfies the conditions of 
clause (a), (b), (©) or (d) of Section 115. 
Before dealing with this question let me make 
it clear that even if an order satisfies the con- 
ditions set out in clauses (a), (b), (c) or (d), the 
High Court is not obliged to exercise its juris: 
diction and interfere with the order because 
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the exercise of the jurisdiction is discretionary 
and the court may refuse to interfere in pro- 
per case even if these conditions are satisfied. 
As was observed by the Supreme Court in 
AIR. 1964 SC 497 (supra). 

“The interlocutory character of the order, 
the existence of another remedy to an aggriev- 
ed party by way of an appeal, from the ulti- 
mate order or decree in the proceeding or by 
a suit, and the general equities of the case 
being served by the order made are all matters 
to be taken into account in considering whe- 
ther the High Court, even in cases where the 
conditions which attract the. jurisdiction exist, 
should exercise its jurisdiction.” 

8. Reverting to the question stated 
above let me see if the impugned order satis- 
fies the conditions in clauses (a), (b), (c) or (d) 
of Section 115. The decision, in my opinion, 
affected directly the rights and obligations of 
the parties in the matter of the application for 
condonation of delay under Section 5 of the 
Limitation Act. The learned Additional Dis- 
trict Judge purported to decide the matter 
without a trial of the application on evidence. 
The learned counsel for the respondent urged 
that the questions involved in the application 
were pure questions of law. The learned Addi- 
tional District Judge does not-say so. On the 
other hand what he says is that the matter 
can be decided ‘after taking into considera- 
tion the record itself’, implying that the ap- 
plication raises question of fact and, in any 
case, mixed questions of fact and law which 
can be decided with reference to the available 
material on record. Thus, on his own show- 
ing, the learned Additional District Judge 
wanted to assume facts which he had no juris- 
diction to do. The exercise of his jurisdiction 
depended on the determination of the question 
of fact on evidence. In this view he has ex- 
ercised jurisdiction which was not vested in 
him by law and the case squarely falls under 
clause (a) and, in any case, under clause (d) 
which was interpreted by a Full Bench of this 
court in (I JKLR 26) (supra) to contemplate 
circumstances like the following :— 

“(1) Where the effect of the order was 
to cause a multiplicity of litigation or to pro- 
long the trial. 

(2) Where the is a patent irregularity in 
procedure. 

(3) Where the effect of the order is to 
cause unnecessary delay or expense. 

(4) Where the order passed is perverse 
or such that unless set aside irreparable harm 
is likely to be caused to one of the litigants. 

(5) Where the effect of the order is to 
make the trial take an illegal course. 
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(6) Where the order works manifest in- 
ustice.” 

9. The question then is whether this 
‘ourt should appropriately interfere in the 
xder. It is true that the appellant can re- 
igitate the matter after her appeal is ultimate- 
y thrown out by the Additional District Judge 
m the ground that it is barred by limitation. 
3ut it will unnecessarily prolong the litigation 
nasmuch as if the second appellate court finds 
hat the application for condonation should 
tave been decided on evidence, it will have to 
end the case back for trial in that matter. 
Chen again it is noticeable that the appellant 
as not abused the opportunity given to her 
o produce evidence when, perhaps, it could 
ve said that the order was equitable. The 
act of the matter is that the appellant was 
tiven absolutely no opportunity to produce the 
vidence. The learned Additional District 
udge has tried to stop it at the threshold. In 
his he has acted with undue haste without 
verbaps realising that the implications of his 
ction were very grave so far as the appellant 
vas concerned. The order is manifestly un- 
ust and illegal and must be set aside. 


10. In the result I allow this revision 
yetition; set aside the impugned order, and, 
end the case back to the Additional District 
ludge with the direction that he will afford 
Ypportunity to the parties to produce their 
əvidence with regard to the aforesaid applica- 
ion and then dispose of the matter in accord- 
ance with law. The parties are directed to 
ippear in the court of Additional District 
Judge on 7th June, 1976. 


Petition allowed. 
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MIAN JALAL-UD-DIN, J. 
Hakim Akbar Ali and others, Petitioners 
7. Haji Abdul Wahab and others, Respondents. 
Civil Revn. No. 93 of 1974, D/- 25-5-1976. 


Civil P. C. (1908), S. 148 read with Sec- 
ion 151 — Enlargement of time — Time given 
by Court for depositing costs expired — Even 
hen Court is not powerless to extend time for 
lepositing costs. AIR 1957 Madh Bha 13; 
AIR 1957 Andh Pra 780; AIR 1962 Cal 485 
md AIR 1970 J & K 33, held not good Jaw 


n view of AIR 1961 SC 882. (Para 8) 
Cases Referred : Chronological Paras 
AIR 1972 All 246 = 1972 All LI 169 

(FB) 7,8 
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Akbar Ali v, Abdul Wahab (M. Jalal-ud-Din J.) 


A. LR. 


AIR 1970 J & K 33 = 1969 Kash LJ 278 
4, 6 

AIR 1962 Cal 485 = 66 Cal WN 645 4 

AIR 1961 SC 882 = (1961) 3 SCR 763 8 


AIR 1957 Andh Pra 780 = 1956 Andh 
WR 177 4 
AIR 1957 Madh Bha 13 = 1956 Madh Bha LJ 
1238 4 


M. M. Shahdad, for Petitioners: S. L. 
Kanna, for Respondents. 


ORDER :— In Civil Revision No. 93 
of 1974 this court while allowing the revision 
petition directed the defendants petitioners to 
incorporate the plea of adverse possession in 
the written statement by way of amendment. 
Rupees 150/- were imposed as costs on the 
defendants petitioners. The following order 
was passed on June 11, 1975 :— 

“The costs will be paid to the counsel for 

the other side or will be deposited in the court 
within one month from today. If, however, 
no costs ate paid by that time the application 
for amendment will be deemed to have been 
dismissed.” 
Costs were, however, not paid within the sche- 
duled time. The defendants petitioners, how- 
ever, made an application on 26-7-1975 seek- 
ing extension in the payment of costs. In the 
said application, the petitioners have averred 
that order under revision was passed in pre- 
Sence of the counsel for the petitioners, but 
the counsel could not contact the petitioners 
for all this time and that no costs could be 
paid or deposited as the petitioner’s mother 
was on death bed. Because of these circum- 
stances costs could not be paid in time. It was 
prayed that the delay in payment of cosis be 
condoned and the time extended. The applica- 
tion is supported by an affidavit. Alongwith 
the application the petitioners have attached 
two medical certificates issued by Assistant 
Surgeon. In the one certificate it has been cer- 
tified that the mother of Akbar Ali was under 
the treatment of the doctor from 15th of June 
1975 to 27th of July, 1975. No written objec- 
tions have been filed by the plaintiffs respond- 
ents, 

2. Mr. S. L. Kanna appearing for the 
respondents however, submitted that the ap- 
plication could not be allowed, the delay could 
not be condoned and time could not be ex- 
tended as the court has passed a peremptory 
order which has become final. The court has, 
therefore become functus officio. 

3. Mr. M. M. Shahdad appearing for 
the petitioner, on the other hand, submitted 
that the court has got power under Ss. 148 
and 151 of the Code of Civil Procedure to 
condone the delay and extend the time even 
if the time already fixed has expired. 
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4. Elaborate arguments were addressed 
on the respective propositions of law. Mr. 
S. L. Kanna has relied upon AIR 1957 Madh 
Bha 13; AIR 1957 Andh Pra 780; AIR 1962 
Cal 485 and AIR 1970 J & K 33. 


5. The ratio of’ these authorities is that 
where the court passes a conditional order 
directing the petitioner to deposit the money 
or costs in the court within time and in default 
the application is to stand dismissed and the 
petitioner commits defaults in depositing the 
amount of money or the costs within the pre- 
scribed time, the court has no power thereafter 
to extend the time under Section 148. The 
period prescribed under the section can be 
extended only in cases where the court is seiz- 
ed of the case. Since the nature of the direc- 
tion shows that, time is the essence of the 
order, fhe court does not retain any jurisdic- 
tion in the matter after passing the order. 
Therefore the question of condoning the delay 
and extending the time even in exercise of its 
inherent power under S. 151 cannot arise. Once 
an order has become defunct no question of 
extending the time made under that order can 
arise. 

6. AIR 1970 J & K 33 was a case 
where in a suit for pre-emption the trial court 
had directed the plaintiff to deposit the amount 
. decreed within certain time and in default 
thereof the suit was to stand dismissed. The 
plaintiff filed an appeal. Alongwith the memo 
of appeal the appellant presented an applica- 
tion for extension of time for depositing money 
determined by the trial court, the court ex- 
pressed the view that the plain language of '‘Sec- 
tion 148, Civil P. C. did not authorise the court 
to extend the time as the court had become 
functus officio after the decree was passed by 
it which had no jurisdiction over the suit 
decreed. 


7. Contrary view has, however, been 
expressed in AIR 1972 All 246 (FB) in which 
their Lordships of the Allahabad High Court 
observed that even in cases where an order is 
made by the court for doing a thing within a 
particular time and the order further provides 
that the application, suit or appeal shall stand 
dismissed, if the thing is not done within the 
time fixed, the court has jurisdiction if suffi- 
cient cause is made out to extend time, even 
when the application for extension of time is 
made after the expiry of time fixed. ‘It is im- 
material whether the application is made be- 
fore or after the expiry of time granted which 
confers jurisdiction on the court. The court 
possesses. the jurisdiction under Section 148, 
as also under Section 151 of Civil P. C. 

8. It is true that there is conflict of 
opinion among the Indian High Courts on the 
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proposition of law whether Section 148/151, 
Civil P. C. confers jurisdiction on a court to 
extend time in cases such as before us. The 
controversy has, however, been set at rest by 
a decision of the Supreme Court reported in 
AIR 1961 SC 882. That was a case where the 
appeal of the plaintiff against the dismissal 
of his suit was allowed by the High Court of 
Patna on the condition that he paid court-fees 
on the amended relief of possession. The 
order provided that if the court-fee was not 
paid within the time given the appeal would 
stand dismissed, Whe amount of court-fee was 
not paid in time. An application was made 
to the High Court for extension in time. The 
application was dismissed on the ground that 
the appeal already stood dismissed as the 
amount was not paid within the time prescrib- 
ed. The plaintiff thereafter moved an applica- 
tion under Section 151 and then again a third 
application under the same section invoking 
the inherent powers of the Court. The said 
application set out the reasons which had 
prevented the plaintiff to pay the court-fees 
within the prescribed time. These applications 
were also rejected. The High Court ruled that 
time could not be extended either under Sec- 
tions 148, 149 or 151, Civil P. C. as these sec- 
tions applied only to cases which were not 
finally disposed of. In other words the High 
Court held that after passing the peremptory 
order the court had become functus officio as 
it was not seized of the matter. On appeal 
before the Supreme Court it was held that the 
High Court had power to extend time and 
should have done so. The High Court was not 
powerless to enlarge the time even though it 
had peremptorily fixed the period for pay- 
ment. Sections 148 and 149 allowed exten- 
sion of' time even though the original period 
fixed had expired. Commenting upon the pro- 
position the Supreme Court observed as 
under :-— 


“How undesirable it is to fix time per- 
emptorily for a future happening which leaves 
the court powerless to deal with events that 
might arise in between it is not necessary to 
decide in this appeal. These orders turn out 
often enough to be inexpedient. Such pro- 
cedural orders, though peremptory (conditional 
decrees apart) are, in essence, in terrorem, so 
that dilatory litigants might put themselves in 
order: and avoid delay. They do not, how- 
ever, completely estop a court from taking note 
of events and circumstances which happen 
within the time fixed.” 

XX XX XX XX 

“But we are of opinion that in this case 
the court could have exercised its power first on 
July 13, 1954, when the petition filed within 
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time was before it and again under the exer- 
cise of its inherent powers, when the two peti- 
tions under Section 151 of the Code of Civil 
Procedure were filed. If the High Court had 
felt disposed to take action on any of these 
occasions. Sections 148 and 149 would have 
clothed them with ample power to do justice 
to a litigant for whom it entertained consider- 
able sympathy, but to whose aid it erroneous- 
ly felt unable to come. 


In our opinion, the High Court was in 

error on both the occasions. Time should 
have been extended on July 13, 1954, if suffi- 
cient cause was made out' and again, when the 
petitions were made for the exercise of the 
inherent powers.” 
However, it is important to note that, even 
with respect to the applications under Sec- 
tion 151, Civil P. C. the Supreme Court ruled 
that the High Court was not powerless in the 
matter and it could have extended the time 
under Sections 148 and 149 of the Code of 
Civil Procedure although the original period 
fixed had expired. According to the view laid 
down the court has power under Sec, 148/151 
to extend the time for depositing the amount 
of costs awarded even after the time given has 
expired. The peremptory order would not have 
the effect of automatic dismissal of the ap- 
plication. The view laid down by the Supreme 
Court has been followed by a Full Bench of 
Allahabad High Court reported in ATR 1972 
All 246 (supra). Therefore in view of what 
has been stated above it is laid down that the 
court has got power to extend the time in the 
present case under S. 148/151, Civil P. C. 


9. Coming to the merits of the applica- 
tion the petitioners have averred that because 
of the circumstances mentioned therein they 
could not pay the costs in time. They have 
also filed an affidavit in support of’ their ap- 
plication. They have also filed two medical 
certificates to support their contention, There 
is no counter affidavit filed by the other side 
to rebut these averments made on oath. Nor 
any objections have been filed to the applica- 
tion much less any counter affidavit. The aver- 
ments, made by the petitioners: stand unrebut- 
ted on facts, It is, therefore, found that there 
is good and sufficient. cause to extend the time 
sought for. 


10. The result is that the application 
js allowed, the time is extended by 10 days 
from today. Intervening delay is hereby con- 
doned. Time would be deemed to have been 
extended retrospectively. If, however, no costs 
are paid within 10 days from today the ap- 
plication will be deemed to have been dis- 
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missed without referring it further to the 


Bench, 
Application allowed. 
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Badrinath Gupta, Petitioner v. Estates 
Officer (Controller of Aerodromes), Respond- 
ent, 

Civil Revn. Petn. No. 35 of 1976, Dj- 
19-10-1976.° 

(A) Public Premises (Eviction of Un- 
authorised Occupants) Act (1971), S. 9 — Ap- 
peal — District Judge — Whether acts as a 
Court or persona designata — Whether his 
order is revisable — (Civil P. C. (1808), S. 115). 


With a view to determine whether the ap- 
pointment of a person has been made as a 
persona designata or as-a particular member 
of a class, it is necessary to find out whethes 
the person appointed has been appointed by 
his name only or has he been appointed be- 
cause of his occupation, profession or the post 
held by him. It also depends.upon the nature 
of the duties and the manner in which the 
duties are performed by the authority con- 
cerned, (Para 7) 

The District Judge while hearing the ap- 
peal under Section 9 of the Act. does not act 
as a persona designata but acts as-a Civil Court 
subordinate to the High Court. The nature. 
of his duties enjoin upon him to act judicially 
and he- possesses all the trappings of a Court 
and his orders. are revisable under Section 115 
ofthe Civil P. C. AIR 1971 J & R 76, Foll.; 
AIR 1964 All 562 (FB), Rel. on; AIR 1960 Pat 
164; AIR 1966 Madh Pra 7, Not foll. 

(Para 7) 


Œ) Civil P. C. (1908), S. 115 J. & K.) 
— Revision — When lies — Case decided — 
Meaning of — Interlocutory order — When 
revisable. 

The revisional jurisdiction can be invokeđ 
only if the order under: revision amounts to 
‘a case decided’. The clauses. (a) to (d) of 
Section. 115, Civil P. C. set out the circum- 
stances in which the jurisdiction is to be ex- 
ercised by the High Court. The two parts of 
the section are not only separate and distinct 
but have entirely different ambit and role. The 
first part prescribes the basic conditions for 
invoking the revisional jurisdiction, while the 
second part: enumerates the circumstances in 


(Against Order of Addl. Dist. J. Jammu, 
Dj- 19-6-1976). 
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which that jurisdiction may be exercised. Al- 
though for invoking the revisional jurisdiction 
the condition prescribed in the first part of 
the section would suffice, yet for: exercising 
the jurisdiction, in addition to the satisfaction 
of the condition laid in part ‘first, the attrac- 
tion of any one or more of clauses (a) to (d) 
is -also required. (Para 13) 


The term ‘case decided’ is not confined to 
the decision of the case as a whole but would 
also include part of a case which decides a sub- 
stantial question in controversy between the 
parties. The touchstone, therefore, would be to 
find out if the order under revision has deter- 
mined some right or, claim between the parties 
which is legally enforceable. If it has, it would 
be a ‘case decided’ and jurisdiction under Sec- 
tion 115, Civil P, C. may be invoked but if’ it 
does not decide any such substantial right or 
question it will only remain an interim order 
and would not amount to a “case decided” i. e. 
no revision would lie against orders adjourn- 
ing the case; fixing some date or asking for 
better- particulars ete. AIR 1964 SC 497, Foll.; 
AIR 1954 Hyd 66 (FB), Ref: (Para 14) 


Order not disposing of -an applica- 
tion under S. 113, Civil P. C. but only deferr- 
ing the consideration of'the question involved 
in the application till the hearing of the. ap- 
peal was held not to amount to a case decided 
within Sec. 115, Civil P. C. Order held not 
revisable. AIR 1970 SC 406, Foll. (Para 15) 
Cases. Referred : Chronological Paras 
AIR 19713 & Ky 76 = 1971] & K LR 

157 (FB) 5,7 
AIR. 1970 SC 406 == (1970) 1 SCR 435 15 
AIR 1966 Madh Pra 7 = 1965 Jab LJ 364 4 
AIR 1964 SC 497 = 1964 SCD 435 13 
AIR: 1964 All 562. = 1964 All LJ 256 (FB) 5 
AIR 1960 Pat 164 4 
AIR 1954 Hyd 66 = ILR (1953) Hyd 762 

(FB) 13 
AIR 1943 Lah 65 = 45 Pun LR 85 (FB) 12 
AIR 1921 All 1 = 19 AIl LJ 558 (FB) 12, 13 


R. P. Sethi, for Petitioner; R. P. Bakshi, 
for Respondent. 

ORDER :— The circumstances unde 
which the. present revision petition has been 
filed in this court may be first noticed: 


2. The- petitioner against whom an 
order of eviction was passed by the respond- 
ent, Estates Officer, under Section 5 of thé 
Public Premises (Eviction of Unauthorised Oc- 
upants) Act of 1971 (Central Act) (herein- 
after called ‘the Act) filed an appeal under 
Section 9 of the Act before the learned Dis- 
trict Judge, Jammu, who transferred the same 
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for disposal to the learned Addl. District 
Judge Jammu. During the pendency of the 
appeal before:the learned Addl. District Judge, 
the petitioner filed an application under Sec- 
tion 113 of the Civil Procedure Code with a 
prayer that certain constitutional points which 
are involved in the appeal may be referred 
to the High Court for decision. It was pray- 
ed in the application, that the same- be decided 
first before hearing the main appeal. Tho 
learned Addl. District Judge rejected this 
prayer on 19th June, 1976 by observing that 
the constitutional points mentioned by the peti- 
tioner in his application have already been 
incorporated by him in his memo of appeal 
and therefore it was not desirable to hear the 
appeal in parts, Whe learned Judge observed 
that he would hear the appeal as a whole and 
not in parts, Although, it was not expressly 
mentioned in the order of 19th June, 1976 but 
the. order implied that the learned Judge had 
deferred the determination whether any re- 
ference was required to be made to the High 
Court under Section 113 of the Code: of Civil 
Procedure to the time when the appeal would 
be heard on merits. 


. 3. The learned counsel for the peti- 
tioner has challenged this interim order dated 
19th June, 1976 on the ground that the learned 
Addl. District Judge has failed to exercise the 
jurisdiction vested in him by law as he was 
obliged to first decide the. application filed by 
the petitioner under Section 113 of the Civil 
Procedure Code before-proceeding further with 
the matter. The-other. ground of attack men- 
tioned in the revision petition based on the 
Presidential order was not pressed during the 
arguments by the. learned counsel for the peti- 
tioner. 


4. Shri R. P. Bakshi, learned counsel, 
appearing for the respondent has taken two 
preliminary objections to the maintainability 
of the present revision petition. The first ob- 
jection is. that no revision under Section 115, 
Code of Civil Procedure can be filed against 
an order. passed by the appellate authority 
under the Act. According to the: learned 
counsel for the respondent, the appellate 
authority (District Judge/Addl. Dist. Judge) is 
only a persona designata and not a court sub- 
ordinate to the High Court, and therefore, no 
revision would lie under Section 115 Code of 
Civil Procedure. Reliance has been placed in 
support of this submission on AIR 1960 Pat 
164 and AIR 1966 Madh Pra 7. These two 
authorities undoubtedly support the case of 
the respondent that the District Judge while 
acting under certain ‘Acts’ acts only as a per- 
sona designata and not as a court subordinate 
to the High Court, 
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5, Shri Sethi, learned counsel for the 
petitioner, has in reply submitted that the Dis- 
trict Judge exercising powers under, Section 9 
of the Act does not act as a persona designata 
but as a subordinate court and as such a revi- 
sion petition against his ordér. under Sec. 115 
of the Code of Civil Procedure is competent. 
Reliance has been placed in this connection 
on a Full Bench authority of Allahabad High 
Court reported as AIR 1964 All 562 (FB) 
wherein it was held that a Munsiff exercising 
jurisdiction under: Section 7 (e) of the U. P. 
(Temporary) Control of Rent and Eviction 
Act, 1947 acts asa Court and not as a per- 
sona designata and his order is revisable by 
the High Court under. Section 115, Code of. 
Civil Procedure. Reliance has also been placed 
on a Full Bench authority of this Court re- 
ported as 1971 JKLR 157 = (AIR 19713 & K 
76). 

6. I have given my consideration to the 
respective arguments of the learned counsel 
for the parties on this question. 


7. A perusal of Section 9 of the Act 
shows that an appeal lies to the District Judge 
of the District concerned. This District Judge 
is not prescribed as an appellate authority by 
his name and no District Judge has been singl- 
ed out from the class of District Judges to 
whom the appeals may lie under Section 9 of 
the Act. The term ‘persona designata’ implies 
the appointment of a person or the selection 
of a person in his individual and personal 
capacity as opposed to his capacity as a mem- 
ber of a particular class. With a view to deter- 
mine whether the appointment of a person hag 
been made as a persona designata or as a 
particular member of a class, it is necessary 
to find out whether the person appointed has 
been appointed by his name only or has he 
been appointed because. of his occupation, pro- 
fession or the post held by him. In the Full 
Bench authority of our High Court, 1971 
JKLR 157 = (AIR 1971 J & K 76) (supra) 
it was held the question whether an authority 
has been appointed as a Persona designata or 
as a court depends also on the nature of the 
duties and the manner in which the duties are 
performed by the authority concerned. Their 
Lordships went on to hold: 
aieas if the appointment is by name in 
the individual capacity of the officer. he is per- 
sona designata; if the Presiding Officer of a 
Civil Court is selected as an authority and 
empowered to act judicially and possesses all 
the trappings of a court and has to abide by 
the rules of evidence, the appointment is as a 
court and not as a persona designata.” 

In view of this clear prouncement of the Full 
Bench of this court, there remains no manner 
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of doubt to hold that the District Judge while- 
hearing the appeal under Section 9 of the Act 
does not act as a persona designata but acts 
as a Civil Court subordinate to the High Court. 
The District Judge has been prescribed the 
appellate authority not in his personal or indi- 
vidual capacity but by virtue of the post that 
he is holding and no District Judge has either 
been designated as the appellate authority by 
name nor has any District Judge been singled 
out for functioning as the appellate authority. 
Moreover, the nature of his duties enjoin upon 
him to act judicially and he possesses all the 
trappings of a Court. In the face of the bind+ 
ing authority of this Court, the rulings cited 
by Shri Bakshi cannot come to his aid. I. 
would, therefore, hold that the District Judge 
while acting under. Section 9 of the Act, acts 
as a court subordinate to the: High Court and 
not as a persona designata. I, therefore, do 
not find any force in the objection raised by 
the learned counsel for the respondent that the 
District Judge hearing-the present appeal is 
only a persona designata and his order is not 
revisable under Section 115, Code of Civil Pro- 
cedure and overrule the said objection. 

8. The second preliminary objection 
raised by Shri R. P. Bakshi, learned counsel 
for the respondent is that the order of the 
learned Addl. District Judge is only an interim 
order and is not ‘a case decided’ within the 
meaning of Section 115, Code of Civil Pro- 
cedure and on that account the revision peti- 
tion is not competent or maintainable. This 
objection has been strongly controverted by 
the learned counsel for the petitioner who has 
vehemently argued that the. interim order re- 
fusing to make.a reference under Section 113, 
Civil P. C. amounts to ‘a case decided’ as the 
learned Addl. District Judge has failed to ex- 
ercise the jurisdiction vested in him by law. 

9. With a view to appreciate this con- 
troversy it is necessary to analyse Section 115 
of the Civil P. C. Section 115 reads as under: 


“The High Court may call for the record 


_of any case which has been decided by any 


Court subordinate to such High Court and in 
which no appeal lies thereto, and if such sub- 
ordinate court appears: 
(a) to have exercised a jurisdiction not vest- 
ed in it by law; or 
(b) to have failed to exercise. a jurisdiction 
so vested; or 
(c) to have acted in the exercise of its juris- 
diction illegally or with material oe 
larity; 
(d) to have caused failure of justice, 
the High Court may make such order in 
the case as it thinks: fit.” . : 
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According to Mr. Sethi, learned counsel for 
the petitioner the two parts of Section 115 are 
not distinct and the second part is only ex- 
planatory of the: first part. His: precise argu- 
ment is that if a given order shows that Cls. (a) 
to (d) of Section 115 of the Code are attracted, 
then it would be a ‘case decided’ irrespective 
of the fact that it may only be an interim 
order, which is capable of being revised by the 
High Court under Section 115. Shri Bakshi 
on the other hand submits that there must be 
‘a case which has been decided before the 
Court would enquire whether there: has been 
any violation of clauses (a) to (d) so as to ex- 
ercise its revisional jurisdiction. He submits 
that the two parts of Section 115, Civil P. © 
ate separate and distinct. 

10. From the phraseology of Sec. 115 
of the Civil P. C., it appears that the revisional 
jurisdiction of the High Court: under this sec- 
tion can be invoked in cases in which no ap- 
peal lies to the High Court provided the case 
has been decided by any Court subordinate to 
it and that subordinate- court appears to have 
exercised a jurisdiction not vested in it by law, 
or to have failed to exercise a jurisdiction so 
vested, or to have acted in the exercise of its 
jurisdiction illegally or with material irregu- 
farity, or where failure of’ justice has been oc- 
casioned. The High Court in my opinion, has 
no power to interfere in revision under this 
section except in the four classes of' cases men- 
tioned above, which form clauses (a) to (d) 
of the section. 

i, The first condition envisaged under 
Section 115, Civil P. C. is that there is a ‘case 
decided’ by the subordinate court in which no 
appeal lies. The question, therefore, that arises 
for determination is as to what is meant by 
the term ‘case decided.’ This term has not 
been defined in the Code of Civil Procedure 
and the word ‘case’ appears to be more com- 
prehensive: than the- word ‘suit’ and may there- 
fore, include decision on a part of the: suit as 
opposed to the decision of suit as a whole. 
There appears to be divergence- of opinion 
on the question whether an interlocutory order 
in a pending proceeding amounts to ‘a case 
decided’ within the meaning of- Section 115. 
Some of the High Courts have held that the 
word ‘case’ includes part of a case also imply- 
ing thereby that it-includes interlocutory orders 
passed in a suit and in case the conditions 
envisaged in the clauses (a) to (c) of Sec, 115, 
Civil P. C. (applicable to rest of the country) 
are satisfied, the High Court may exercise its 
revisional jurisdiction to revise that interlocu- 
tory order. 

12. A Bench of Seven Judges of the 
High Court of Lahore, in Bibi Gurdevi_ (re- 
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presented by Prithvi Raj Khosla) v. Chaudhri 
Mohammad Baksh, AIR 1943 Lah 65 (FB) 
held as under :— 

“The word ‘case’ in Section 115 is wide 
enough to include interlocutory orders passed 
in a suit. An order by the Court staying a 
suit before. it on receipt of a robkar from the 
Debt Conciliation Board under Section 25, 
Punjab Relief of Indebtedness Act, is a “case 
decided” within the meaning of Section 115 
and therefore is. revisable by the High Court 
rariss The word ‘case’ in Section 115 does not 
always mean the whole suit. It is of a very 
wide import, and means any state of facts 
juridically considered. This meaning is wide 
enough to include a decision on any substan- 
tial question in controversy between the par- 
ties affecting their rights, even though such 
order is passed in the course of the trial of 
the suit. An interlocutory order deciding a 
question of this kind, as distinguished from 
purely formal and incidental order, is a ‘case 
decided’ within the meaning of Section 115 but 
it will be open to revision only if the other 
conditions expressly Jaid down in Section 115 
are satisfied and the order has resulted or is 
likely to result in such gross injustice or irre- 
parable injury as cannot be remedied other- 
wise than by the exercise of the extraordinary ` 
jurisdiction of the High Court at that stage.” 
A Full Bench of the Allahabad High Court in 
Budhoo Lal v. Mewa Ram, AIR 1921 All 1 
(FB), however, held that the word ‘case’ in 
this section does not include an issue or part 
of a case and that it does not therefore in- 
clude an interlocutory order and that the High 
Court has no power to interfere in revision 
with interlocutory orders passed in the suits. 

13. A Full Bench of the Hyderabad 
High Court in ILR (1953) Hyd 762 = (AIR 
1954 Hyd 66) has held that only those orders 
in a pending action can be revised which are 
not: open to appeal either directly or indirectly 
and are made in a proceeding which can be 
regarded as independent and separate from 
the suit. Some High Courts in the country 
have adopted the view of Lahore High Court, 
while others have followed the view of Allaha- 
bad and Hyderabad High Courts. I would 
refrain from reproducing the various judgments 
as the term “case decided” came up for con- 
sideration before their Lordships of the 
Supreme Court in Major S. S. Khanna v. Brig. 
F. J. Dillon, AIR 1964 SC 497. Their Lord- 
ships after a review of various authorities held 
that the expression ‘case’ includes a part of 
a case and that there is no escape from the 
conclusion that revisional jurisdiction of the 
High Court may be exercised irrespective of 
the question whether an appeal lies from the 
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ultimate: decree or order passed in the case 
provided the conditions envisaged under Sec- 
tion 115, Civil P. C. are satisfied. In the case 
before their Lordships of the Supreme Court, 
one Brig. Dillon had filed a suit in the court 
of Subordinate Judge at Delhi forthe recovery 
of some amount from Major Khanna alleging 
that he had at the request of Major: Khanna 
advanced-a certain amount, as short term loan, 
which Major Khanna had promised to repay 
but had failed to repay. Major Khanna plead- 
ed that he had not borrowed any loan from 
Brig. Dillon and that the amount claimed in 
the action was advanced out of the joint funds, 
belonging to the partnership to which Brig. 
Dillon and Maj. Khanna werepartners. On the 
pleadings of the parties the trial Court framed 
a preliminary issue “whether this suit is not 
maintainable and the plaintiff is not entitled 
to institute this suit as alleged in Paras 15, 16, 
17 and 18 of the written statement?” After 
hearing the learned counsel for the parties, the 
trial court held that the suit being by a partner 
against another partner of a dissolved partner- 
ship firm (which was in the process of. winding 
up) was not maintainable. Aggrieved against 
the order of the trial court holding that the 
suit was not maintainable, the plaintiff filed a 
revision petition in the High Court of Punjab 
under Section 115, Civil P. C. The High Court 
accepted the revision petition and set aside 
the order of the trial court and directed that 
the suit be heard and disposed of according 
to law. With Special Leave- an appeal was 
taken to the Supreme Court by Major Khanna 
against the order the High Court primarily on 
the ground that the High Court could not 
have exercised its revisional jurisdiction under 
Section 115, Civil P. C. as there was no “case 
decided” and the impugned order was- only an 
interlocutory order. Their Lordships dismissed 
‘the appeal and while considering the jurisdic- 
tion to be exercised under Section 115, Civil 
P. C. observed +~ 


“The section consists of two parts, the 
first prescribes the conditions in which jurisdic- 
tion of the High Court arises i.e. there is a 
case decided by a subordinate court in which 
no appeal lies to the High Court, the second 
sets out the circumstances in which the- juris- 
diction may be exercised. But the power of 
the High Court is exercisable in respect of 
‘any case which has been decided’, The ex- 
pression ‘case’ is not defined in the Code, not 
in the General Clauses Act. It is undoubtedly 
not restricted to a litigation in the nature of 
a suit in a Civil Court. It includes. a proceed- 
ing in a Civil Court in which the jurisdiction 
of the court is invoked for the determination 
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of some- claim or right legally enforceable 


” 
Cevemncvence 


It was also observed by their Lordships : 

AER The expression ‘case’ is a word 
of comprehensive import, it includes civil pro- 
ceedings other than suits and is not restricted 
by anything contained in the section to the 
entirety of’ the proceeding in a civil court. To 
interpret the expression ‘case’ as an entire pro- 
ceeding only and not a part of a proceeding 
would be to impose-a restriction upon the ex- 
ercise of’powers of superintendence which the 
jurisdiction to issue writs and the supervisory 
jurisdiction are not subject, and may result in 
certain cases in denying relief to an aggrieved 
litigant where it is most needed, and may re- 
sult in the perpetration of gross injustice.” 
Their Lordships expressly overruled the judg- 
ment of the Allahabad High Court AIR 1921 
AU 1 (FB) (supra) and observed :— 


“It may be observed that the majority 
view of the High Court of Allahabad in 
Budhulaf v. Mewa Ram, founded upon the 
supposition that even though the word ‘case’ 
has a wide signification the jurisdiction of the 
High Court can only be invoked from an ordep 
in a suit, proceeded upon the fallacy that be- 
cause the expression ‘case’ includes a suit in 
defining the limits of the-jurisdiction conferred 
upon the High Court the expression ‘suit* 
should be substituted in the section when the 
order sought to be. revised is an order passed 
in a suit. The expression ‘case’ includes a suit 
but in ascertaining the limits of the jurisdic- 
tion of the High Court there would be no war- 
rant for equating it with a suit alone.” 

It was then observed : 


“That is- not to say that the High Court 
is obliged to exercise its jurisdiction when a 
case is decided by a subordinate.court and the 
conditions in clauses. (a), (b) or (c) are satisfied. 
Exercise. of the jurisdiction js: discretionary; 
the High Court is not bound to interfere mere- 
ly because the ‘conditions are satisfied. The in- 
terlocutory character of the order, the exis- 
tence of another remedy to an aggrieved party 
by way’ of an appeal from the ultimate order 
or decree-in the proceeding or by a suit, and 
the. general equities of the case being served 
by the order made are all matters to be taken 
into account in considering whether the High 
Court, even in cases where the conditions 
which attract the jurisdiction exist, should ex- 
ercise its jurisdiction.” 
From the observations of their Lordships of 
the Supreme Court, it is apparent that the term 
Scase decided’ is not confined to the decision 
of the case as a whole but would also include 
part of a case which decides a substantial 
question in controversy between the parties. 
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The touch-stone, therefore, would be to find 
out if the order under revision has determined 
some right or claim between the parties which 
is legally enforceable. If it has, it would be a 
‘case decided’ and jurisdiction under Sec. 115, 
Civil P. C. may be invoked but if it does not 
decide any such substantial right or question 
it will only remain an interim order and would 
not amount to a “case decided” i.e. no revi- 
sion would lie against orders adjourning the 
case; fixing some date or asking for better 
particulars etc. 

14. Iam unable to accept the argu- 
ment of Shri Sethi that if an order attracts 
clauses (a) to (d) of Section 115, Civil P. C. 
that order would amount to a case decided 
or that the two parts of section are not dis- 
tinct and separate. To so read Section 115, 
Civil P. C. would be doing violence to the 
language of the section. The revisional juris- 
diction can be invoked only if the order under 
revision amounts to ‘a case decided’, The 
clauses (a) to (d) of Section 115, Civil P. C. 
set out the circumstances in which the juris- 
diction is to be exercised by the High Court. 
The two parts of the section are thus not only 
separate and distinct but have entirely different 
ambit and role. The first part prescribes the 
basic conditions for invoking the revisional 
jurisdiction, while the second part enumerates 
the circumstances in which that jurisdiction 
may be exercised, existence and satisfaction of 
jurisdiction. Although for invoking the revi- 
sional jurisdiction the condition prescribed in 
the first part of the section would suffice, yet 
for exercising the jurisdiction, in addition to 
the satisfaction of the condition laid in part 
first, the attraction of any one or more of 
clauses (a) to (d) is also required, 

15. Coming now to the merits of the 
present case, the learned Addl. District Judge 
has not disposed of the application of the 
petitioner under Section 113, Civil P. C, and 
has not declined to exercise the jurisdiction. A 
careful perusal of the order shows that he has 
only deferred the consideration of the ques- 
tion involved in the application till the hear- 
ing of the appeal as a whole, wherein in the 
memo of appeal the grounds of attack as given 
in the application under Section 113, Civil P. C. 
have also been incorporated. In that view of 
the matter the learned Addl. District Judge 
has not. decided or determined any claim of 
right between the parties. He has merely ad- 
journed the decision on the application till 
after. the consideration of the arguments in 
the appeal and in that view of the matter, I 
do not see how the order can be termed as a 
‘case decided’ within the meaning of Sec. 115, 
Civil P. C. Whe learned Addl. District Judge 
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has not adjudicated upon any right or obliga- 
tions in controversy between the parties and 
refusing to hear piecemeal arguments in ap- 
peal cannot be termed as a ‘case decided’. Re- 
ference in this connection may be made with 
advantage to the judgment of their Lordships 
of the Supreme Court in Baldevdas Shivlal v. 
Filmistan Distributors (India) Pvt. Ltd., AIR 
1970 SC 406, wherein it was observed : 

idadeise to interpret the expression ‘case’ 
as an entire proceeding only and not a part 
of the proceeding imposes an unwarranted 
restriction on the exercise of powers of super- 
intendence and may result in certain cases in 
denying relief to the aggrieved litigant where 
it is most needed and may result in the per- 
petration of gross injustice. But every order 
of the court in the course of a suit does not 
amount to a case decided. A case may be 
said to be decided, if the court adjudicates 
for the purposes of the suit some right or 
obligation of the parties in controversy; every 
order in the suit cannot be regarded as a ‘case 
decided’ within the meaning of Section 115. 
By overruling an objection to a question put 
to a witness and allowing the question to be 
put, no case is decided.” (Emphasis supplied) 
In view of the above discussion, I find great 
deal of force in the second objection raised 
by Shri Bakshi learned counsel for the res- 
pondent that the interim order of the learned 
Addl. District Judge dated 19th June, 1976 re- 
fusing to hear piecemeal arguments and 
directing that the question involved in the ap- 
plication which are also the grounds in the 
memo of appeal, shall be heard at the time of 
hearing the appeal, does not amount to ‘a case 
decided’ and is not open to revision under 
Section 115; Civil P. C. The revision petition 
is accordingly dismissed but in the circum- 
stances of the case there will be no order as 
to costs, 


16. Parties through their learned coun- 
sel are directed to appear before the Addl. 
District Judge, Jammu, on October 30, 1976 
when a date for continuation of arguments 
would be fixed by the learned Judge. 














l 


17. I must, however, make it clear that 
it shall be open to the learned Addi. District 
Judge to make a reference to this court under 
Section 113, Civil P. C. if he so deems it neces- 
sary, and if the facts and law so warrant in 
his opinion, and the dismissal of this revision 
petition shall not come in his way. 

Revision dismissed. 
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Mst. Khatji, Appellant v. Abdul Razak 
Sufi, Respondent. 

Second Appeal No. 14 of 1974, D/- 15-10- 
1976.° 
Constitution of India, Art. 25 (2) — Sri 
Pratap Jammu and Kashmir Laws (Consolida- 
tion) Act (1977), S. 4 (1) (d) — Regulation of 
economic activity associated with religious 
practice — Custom of Pisar Parwarda (Adop- 
tion) prevalent amongst Kashmiri Muslims — 
Validity — (Mahomedan Law — Succession 
— Custom of Pisar Parwarda (Adoption) pre- 
valent amongst Kashmiri Muslims — Vali- 
dity). 

The right which is guaranteed to citizens 
by Art. 25 to practise and propagate their re- 
ligion is not an absolute right but subject to 
legislative enactment which comes within the 
scope of Art. 25 (2). Therefore, even if adop- 
tion is not ‘recognised by the- Muhammedan 
Law and even though the Mohamedan Law 
of inheritance may be considered as an inte- 
gral part of the religion of the Muslims, yet 
the legislature can modify the personal law 
for the purpose of “regulating or restricting 
any economic activity associated with religious 
practice”. Further, the rights conferred under 
Art. 25 are subject to the Directive Principles 
such as contained in Art. 44 which envisages 
the enactment of a uniform civil code. 

. (Para 18) 

The right of an adopted son (Pisar Parwarda) 
inheriting a share in the properties of his ad- 
optive father was recognised as valid custom. 
By virtue of the Sri Pratap Jammu and 
Kashmir Laws (Consolidation) Act, 1977 such 
custom having been stamped with the character 
of law, such a law would be within the com- 
petence of the legislature under Art. 25 (2), as 
such a law regulates the economic activity of 
the citizen which may be associated with his 
religious practice. Therefore the said Act is 
not violative of Art. 25 and the Courts are 
not precluded from recognising the custom of 
a Pisar Parwarda (Adoption) by vittue of Arti- 
cle 25. Case law discussed. (Para 19) 
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S. T. Hussain, for Appellant; M. L. Bhat, 
for Respondent. 


JUDGMENT :— Mst. Khatji filed a suit 
in the court of the Munsiff Duru for a declara- 
tion that Abdul Razak Sufi was not the ad- 
opted son (Pisar Parwarda) of Qadir Yatu, and 
for'a permanent injunction restraining the :said 
Abdul Razak Sufi from interfering with the 
possession of the suit properties of the plaintiff, 
The learned Munsiff decreed the suit in favoug 
of the plaintiff. Abdul Razak Sufi preferred an 
appeal against the judgment and decree of the 
learned Munsiff and the District Judge Anan- 
tnag reversed the judgment and decree of the 
learned Munsiff and allowed the appeal. Mst. 
Khatji has now preferred this second appeal 
against the judgment and decree of the learn- 
ed District Judge Anantnag. 


2. Mst. Khatji (hereinafter referred to 
as the plaintiff) claimed in the suit that she 
was the daughter of Qadir Yatu and that the 
said Qadir Yatu had performed her marriage 
with Samad Sufi, the second defendant in the 
suit and that after the marriage both 
she and her husband were living in ~ 
the house of Qadir Yatu and that the 
latter had made a declaration to the effect that 
she was his Khana Nashin daughter. It was 
also stated that Qadir had two other daughters, 
Fatima and Rahmati, and that after their mar- 
riage they were living with their respective hus- 
bands and that they were not declared by 
Qadir Yatu as: his Khana Nashin daughters. 
She therefore claimed that by virtue of her 
being the only Khana Nashin daughter of 
Qadir Yatu, she was entitled under the custom 
governing the parties to inherit all the pro- 
perties left by Qadir Yatu on his death. It 
was denied that Abdul Razak Sufi the first 
defendant had been adopted by Qadir Yatu 
as his Pisar Parwarda. The first defendant 
was, however, putting forward a false claim 
to a half share in the suit properties on the 
basis that he was the Pisar Parwarda of Qadir 
Yatu. The first defendant, it was alleged, had 
contrived to get false entries made in the re- 
venue records to the effect that he was the 
Pisar Parwarda of Qadir Yatu and on the 
strength of these entries in the revenue records 
he was trying to interfere with the possession 
of the snit properties. by the plaintiff. 
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3. Whe second defendant is the plain- 
tiff’s husband. He and defendants 3, 4 and 5 
Mst. Fata, Mst. Rahmati and the husband of 
Mst. Fata, namely, Ahsan Bhat, did not contest 
the suit and in the written statements. filed by 
them supported the plaintiff's case. The suit 
was however resisted by the first defendant. 
He denied that the plaintiff was the Khana 
Nashin daughter of Qadir Yatu. On the other 
hand it was claimed that the first defendant 
had been adopted by Qadir Yatu as his Pisar 
Parwarda and that as such he was the sole heis 
to all the properties left by Qadir Yatu to the 
exclusion of’ the: plaintiff and the other daugh- 
ters of Qadir, defendants 3 and 4, who had 
been married outside and were- living with their 
respective husbands, and that as such neither 
the plaintiff nor defendants 3 and 4 were en- 
titled to any share in the said properties. 

4. The trial court framed as many as 
11 issues but the material issues are as 
follows :—- 

(1) Whether defendant No. 1 under law or 
custom is the Pisar Parwarda of Quadip 
and hence his. sole heir? 

Whether by custom only Dukhtar 
Khana Nashin is entitled to inherit? 
Whether the plaintiff is Dukhtar Khana 
Nashin of Qadir and sole heir? 
Whether the document dated 8-6-2008 
‘ and registered on 10-6-2008 executed by 
i Qadir in favour of plaintiff is false and 
forged? 
Whether the will executed by Qadir in 
favour of' defendant No. 1 is effective 
t against the plaintif and other defend- 
ants? 

5. In support of her claim that she 
was recognised by Qadir Yatu as his Khana 
Nashin daughter, the plaintiff relied upon a 
registered document dated 8/10-6-2008 (Bika- 
rami) said to be executed by Qadir Yatu. This 
document was proved by the scribe as well as 
the attesting witnesses of the document, This 
document has been marked as Ex. PA.. It is 
not necessary to discuss the evidence in sup- 
port of this document. Both the trial court a8 
well as the first appellate court have accepted 
this evidence and have held that this document 
Was genuine ahd was in fact executed by Qadir 
Yatu. The concurrent findings of both the 
courts below are binding on this court in se- 
cond appeal. As a matter of fact the learned 
counsel for the respondent Abdul Razak Sufi 
has not challenged the findings of the two 
courts below on this point. By virtue of this 
document as well as the other evidence it is 
proved that the plaintiff is the Khana Nashin 
daughter of her father Qadir Yatu and as 


(2) 
6) 
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such she is entitled to inherit properties of her 
father to the exclusion of his other daughters 
who were not made Khana Nashin daughters. 
Defendants 3 and 4 who are the other daugh- 
ters. of Qadir Yatu have admitted the plaintiff’s 
claim. Therefore if defendant No. 1, Abdul 
Razak Sufi, is not the Pisar Parwarda of Qadir 
Yatu, then he is not- entitled to any share in 
the suit properties and the plaintiff would be 
entitled to the Ownership and possession of the 
suit properties as the sole heir of Qadir Yatu. 


6 The controversy at this stage is whe- 
ther the first defendant, Abdul Razak Sufi, is 
the Pisar Parwarda of Qadir Yatu and as such 
entitled to a share in the suit properties. Mr. 
S. T. Hussain learned counsel for the plaintiff 
appellant contests the claim of the first defend- 
ant on two grounds, namely: (1) that the 
latter has not been proved to be the- Pisar 
Parwarda of Qadir Yatu and (2) that even if 
he is proved to be so, his claim to the suit 
properties which is based only upon local cus- 
tom cannot be recognised by the court in view 
of the Mohammedan Law which governs all 
the: Muslims in India. - 


7. There is not much difficulty in deal- 
ing with the first ground urged by the learned 
counsel. Apart from the oral evidence adduc- 
ed by the first defendant, his claim to be the 
Pisar Parwarda of Qadir Yatu is supported 
by the will dated 16-7-1956 which is also a 
registered document. The origina] document 
was said to be in possession of the plaintiff 
and in spite of‘ notice being given to her to 
produce the original document, the plaintift 
did not produce it and therefore the execution 
of the: will was proved by secondary evidence, 
namely, a certified copy of the will. It was 
proved by Hasan Gani and Abdul Aziz who 
are both attestors to the will, Unfortunately 
the trial court did not mark this document as 
an exhibit, but the contents of this document 
have been spoken to by the two attesting wit- 
nesses mentioned above. This document must 
therefore be taken as having been duly proved. 
The genuineness of this document cannot be 
doubted in view of the fact that in this docu- 
ment not only has Qadir Yatu declared that 
he had adopted the first defendant as his Pisan 

_ Parwarda but has also declared that he had 
taken the plaintiff as his Khana Nashin daugh- 
ter. Whe genuineness of this document is fur- 
ther proved by the fact that after the death of 
Qadir Yatu entries were made in the revenue 
records showing both the plaintiff as well as 
the first defendant as the heirs of Qadir Yatu, 
each being entitled to a half share. These en- 
tries were made at a time when the first de- 
fendant was still a minor. It is obvious that 
these entries were made on the basis of the 
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will dated 16-7-1956 which should have been 
produced by the plaintiff herself before the re- 
venue authorities. The learned trial court did 
not take into account the evidence of D. WS. 
3 to 5 on the ground that these witnesses had 
been examined after the evidence of the first 
defendant had been closed. It is no doubt 
true that after the evidence of the first defend- 
dant was taken his evidence was closed on the 
ground that he had not produced the other 
evidence in spite of several opportunities being 
given to him. It is also true that the revision 
petition filed by the first defendant against the 
order of the learned trial court closing his evi- 
dence was also dismissed by this court. But 
in spite of this fact the trial court did permit 
the first defendant to adduce further evidence. 
Having permitted the first defendant to adduce 
the evidence of D. Ws. 3 to 6, the learned trial 
court was wrong in ignoring this evidence and 
also treating it as inadmissible. Jt would ap- 
pear that after the revision petition filed by 
the first defendant had been rejected by this 
court he had filed an application before the 
trial court for permission to adduce additional 
evidence. It is always open to the trial court 
to permit a party to adduce additional evidence 
even after closing his evidence if the court is 
satisfied that it is necessary in the interest of 
justice to permit a party to do so. Even 
though it has permitted the first defendant to 
adduce additional evidence the trial court was 
wrong in not considering: this evidence. The 
evidence therefore proves that Qadir Yatu 
executed the will dated 16-7-1956 and that 
under this will he had declared that he had 
adopted the first defendant as his Pisan 
Parwarda. Í 


8. The existence of a custom which 
governed the parties by which a person who 
had no natural son could adopt’ another boy 
as his Pisar Parwarda has not been denied by 
the plaintiff. As a matter of fact she herself 
has based her claim to the suit properties left 
by Qadir Yatu only on the basis of a custom 
under which a Khana Nashin daughter would 


inherit all the properties of her father to the 


exclusion of the other heirs. The plaintiff has 
denied the factum of the adoption of the first 
defendant as Pisar Parwarda by Qadir Yatu 
but has not denied the existence of such a cus- 
tom governing the parties. The first defendant 
also has not denied the existence of a custom 
by which person could make one: or more of 
his daughters at Khana Nashin daughters and 
by which such Khana Nashin daughters in- 
herit the properties of their father to the ex- 
clusion of the other heirs. The first defendant 
has only denied the factum that the plaintiff 
was made the Khana Nashin daughter of Qadip 
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Yatu. Therefore the existence of-a custom by 
which Qadir Yatu could adopt the first de- 
fendant as his Pisar Parwarda has been proved, 


9. This leads me to a consideration of 
the second ground on which the first defend- 
ant’s claim has been challenged, namely, that 
this custom is opposed to the Mohammedan 
Law and that therefore such a custom should 
not be recognized by the courts. It is no 
doubt true that adoption is not recognized by 
the Mohammedan Law and the adopted son 
or daughter does not under the Mohammedan 
Law of inheritance get any share in the pro- 
perty of the adoptive father and his property 
devolves on his legal heirs, i.e. the sharers 
the residuaries and the distant. kindred accord- 
ing to the rules governing intestate succession. 
The contention of the learned counsel is that’ 
the. custom of Pisar Parwarda is: not only not 
recognized by the Muhammedan Law but is 
opposed to the Muhammedan Law of Inheri- 
tance and hence such a custom should not be: 
given effect to by the Courts, -Fhis point un- 
doubtedly presents some difficulty and the argu- 
ments advanced by the learned counsel in sup- 
port of this point deserve serious consideration 
especially as there is no direct decision on this 
point and the question can be said to be res 
integra. 

19. In support of this contention the 
learned counsel has invoked Art. 25 of the 
Constitution of India which reads as follows: 

“Freedom of conscience and free profes- 

sion, practice and propagation of religion (1) 
Subject to public order, morality and health 
and to the other provisions of this part, all 
persons are equally entitled to freedom of con- 
science and the right freely to profess, prac- 
tise and propagate religion.” 
According to the learned counsel the funda- 
mental right enjoyed by-a Muslim was not res- 
tricted to the practice and propagation of his 
Teligion in the narrow sense namely, offering 
worship etc. but that it included other aspects 
of his religion, such as marriage, divorce, in- 
heritance etc. According to the learned coun- 
sel Islam governs every aspect of the life of a 
Muslim and does not make any distinction be- 
tween what may be called as purely religious 
activities and secular activities. He seeks sup- 
port for this proposition from certain observa- 
tions: of Mahmood, J. in a Full Bench deci- 
Sion of the Allahabad High Court in Govind 
Dayal v. Inayatullah, reported in (1885) ILR 
7 All 775. That was a case of pre-emption 
where the pre-emptor and the vendor were. 
Muslims and the vendees were Hindus. The 
following question was under consideration of 
the Full Bench :— 


‘< 
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“In a case of pre-emption, where the pre- 
emptor and vendor are Muhammedans and the 
vendee a non-Muhammedan is the Muhamme- 
dan Law of Pre-emption to be applied to the 
matter, in advertence to the terms of Sec. 24 
of Act VI of 1871? 

Act VI referred to is the Bengal Civil Courts 
Act (VI of 1871) and Section 24 of the said 
Act provides as follows :— 


“Where in any suit or proceeding it is 
necessary for any court under this Act to 
decide any question regarding succession, in- 
heritance, marriage or caste, or any religious 
usage or institution, the Muhammadan Law 
in cases where the parties are Muhommadans 
and the Hindu law in cases where the parties 
are Hindu, shall form the rule of decision, ex- 
cept in so far as such law has, by legislative 
enactment, been altered or abolished. In cases 
not provided for by the former part of this sec- 
tion, or by any other law for the time being 
in force, the Court shall act according to jus- 
tice, equity and good conscience.” , 


The Full Bench answered the question in the 
affirmative and it did so on the basis that pre- 
emption was a religious usage or institution 
within the meaning of Section 24 of Act VI 
of 1871. The observations of Mahmood, J. 
on which reliance is placed are as follows :— 


“Tt is to be remembered that Hindu .and 
Muhammadan Laws are so intimately connect- 
ed with religion that they can hardly be dis- 
severed from it. As long as the religions last 
the laws founded on them last.” 
and again: 

“I may observe that pre-emption is closely 
connected with the Muhammedan Law of 
inheritance, That law was founded by the 
prophet upon republican principles at a time 
when the modern democratic conception of 
equality and division of property was unknown 
even in the most advanced countries of Europe. 
It provides that upon the death of an owner 
his property is to be divided into numerous 
fractions, according to extremely rigid rules, 
so rigid as to practically exclude all power of 
testamentary disposition, and to prevent any 
diversion of the property made even with the 
consent of the heirs unless that consent is given 
after the owner’s death, when the reason is 
not that the testator had power to defeat the 
law of inheritance, but that the heirs, having 
become owners of the property, could deal 
with it 4s they liked, and could therefore ratify 
the act of their ancestry. No Muhammedan 
is allowed to make a will in favour of any of 
his heirs, and a. bequest to a stranger is allow- 
ed only to the extent of one-third of the pro- 
perty.” 
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11. Tt bas to be rememberd firstly that ' 
the above observations were made while con- 
sidering the question whether pre-emption was 
a religious usage or institution within the mean- 
ing of Section 24 of Act VI of 1871, and Sec- 
tion 24 itself provides that such religious usage 
or institution was subject to legislative enact- 
ment altering or abolishing such usage or in- 
stitution. In the case before the Allahabad 
High Court there was no legislative enactment ' 
altering or abolishing the religious usage of 
the institution of pre-emption amongst Mus- 
lims. Secondly the Mohammedan Law of Pre- 
emption is not applicable to Muslims of India 
as a whole. The law of pre-emption is not ap- 
plicable to the Muslims of South India, i. e. of 
Madras and Andhra Pradesh States. (Vide 
Mulla’s Muhammedan Law 16th edn. S. 277, 
page 225). Even in other parts of the country. 
the law of pre-emption is applied to Muslims 
as well as to non-Muslims only by virtue of 
Special enactments as well as of local custom 
(Vide Mulla’s Muhammedan Law 16th edn. 
Section 228, page 226). Therefore the observa- 
tions of Mahmood, J. (supra) cannot be under- 
stood as being of universal application but 
must be understood as being subject to legis- 
lative enactment or local custom. 


12. If, according to Mahmood, J. Pre- 
emption is closely connected with the law of 
inheritance, then what applies to pre-emption 
would also apply to inheritance. In other 
words the law of inheritance is also not of 
universal application but may be modified by 
legislative. enactments or by local custom. 


13. Further the Muhammedan Law of 
pre-emption was held by the Allahabad High 
Court to be applicable to Muslims only by 
virtue of a statute namely Section 24 of Act 
VI of 1871 and not because such law was ap- 
plicable to Muslims as a corollary to the prac- 
tice of their religion by the Muslims as con- 
tended by the learned counsel. The same is 
the position with regard to the other branches 
of the Muhammedan Law such as marriage, 
divorce, inheritance, gifts, etc. As observed by 
Mulla in the very first section of his classic 
book :— 

“f, Administration of Mahomedan Law. 
The Mahomedan Law is applied by Courts in 
India to Mahomedans not in all, but in some 
matters: only. The power of courts to apply 
Mahomedan Law to Mahomedans is derived 
from and regulated partly by Statutes of the 
Imperial Parliament read with Art. 225 of the 
Constitution of India but mostly by Indian 
legislation.” 

The position is again reiterated in Section 2 
which reads as follows :— 


. are those mentioned in Cis. () and (ii). 
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“As regards India, the rules of Mohame- 
dan Law fall under three divisions namely : 


G) those which have been expressly direct- 
ed by the legislature to be applied to Moham- 
medans such as rules of Succession and inheri- 
tance; 

(ii) those which are applied to Moham- 
medans as a matter of justice, equity and good 
conscience, such as the rules of the Mohome- 
dan Law of Pre-emption; 

(iii) those which are not applied at all, 
though the parties are Mahomedans, such as 
the Mahomedan Criminal Law and the 
Mohomedan Law of Evidence, 


The only parts of Mahomedan law that 
are applied by courts in India to Mohamedans 
Tn 
other respects, the Mohamedans in India are 
governed by the general law of India.” 

The rules of Muhammedan Law that have been 
expressly directed to be applied to Muslims 


‘are those rules which are enumerated in Sec- 


tion 2 of the Shariat Act (XXVI of 1937) 
which reads as follows :— 

“Notwithstanding any custom or usage to 
the contrary, in-all questions (save questions re- 
lating to agricultural land) regarding intestate 
succession, special property of females, includ- 
ing personal property inherited or obtained 
under contract or gift or any other provision 
of Personal Law, marriage, dissolution of mat 
riage, including talaq, illa, zihar, lian khula adn 
Mubara’ at, maintenance, dower, guardianship 
gifts, trust and trust properties, and wakfs 
(other than charities and charitable institutions 
and charitable and religious endowments) the 
rule of decision in cases where the parties are 
Muslims shall be the Muslim Personal Law 
(Shariat).” 

It is to be noted that the rules of Muhamme- 
dan Law enumerated in Section 2 of the 
Shariat Act (Supra) are not applicable to ‘ques- 
tions relating to agricltural lands’ and such 
questions have to be decided according to the 
custom or usage which may even be: contrary 
to the rules of Muhammedan Law. It has 
also to be noted that the Shariat Act would be 
applicable only as against custom or usage 
which is contrary to the provisions of the said 
Act, but that the Shariat Act does not purport 
to override other statutes which may be con- 
trary to the provisions of the Shariat Act. In 
other words, even after the passing of the 
Shariat Act, any legislative enactment which 
was in existence prior to the passing of the 
Shariat Act or which might come into exis- 
tence subsequent thereto would be applicable 
to Muslims even though such a legislative 
enactment may be contrary to the provisions 
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of the Shariat Act. For instance, as observed 
by the editor of the 16th edition at page 5 of 
the Mulla’ Mubammedan Law, namely, 
Hidayatullah, J. as he then was:— 


“On the other hand as the Act does not 
by implication repeal any Act not specified in 
Section 6, it will not affect the rule of succes- 
sion by primogeniture enacted for some taluk- 
dari and zemindari estates. Nor will the Act 
affect the custom of succession to the office of 
Mutawalli of a wakf or Sajjadanashin of a 
Khanka, for Charitable and religious institu- 
tions are excluded from its scope, now will it 
affect the operation of the provisions of S. 488 
of the Code of Criminal Procedure with regard 
to maintenance.” 


The Muhammedan Law is therefore made ap- 
plicable to Muslims in India only by virtue 
of a legislative enactment, namely the Shariat 
Act, 1937, and not as contended by the learn- 
ed counsel because the Muslims have a right 
to practise their religion. The Shariat Act, 
however, is not applicable to the State of 
Jammu and Kashmir and therefore the Mus- 
lims of this State cannot claim that the 
Muhammedan Law of inheritance should be 
applied to them by virtue of the Shariat Act. 
On the other hand the Muslims of this State 
can base their claim for the application of the 
Muhammedan Law of inheritance only by 
virtue of a legislative enactment, namely, the 
Sri Pratap Jammu and Kashmir Laws Con- 
solidation Act, 1977 (Act No. IV of 1977). 
The relevant portion of this Act is Sec. 4 (1) 
(d) which reads as follows :— 

“The laws administered and to be adminis- 
tered by the Civil and Criminal Courts of the 
State of Jammu and Kashmir are and shall be 
as follows: 

(d) in question regarding succession, in- 
heritance, special property of females, betro- 
thals marriage, divorce, dower, adoption, guar- 
dianship, minority, bastardy, family relations, 
wills, legacies, gifts, waqf, partitions, castes or 
any religious usage or institution, the rule of 
decision is and shall be :— 

the Muhammedan Law in cases where the 
parties are Mohammedans and the Hindu Law 
in cases where the parties are Hindus, except 
in so far as such law has been, by this or any 
other enactment, altered or abolished or has 
been modified by any custom applicable to the 
parties concerned which is not contrary to Jus- 
tice, equity and good conscience and has not 
been by this or any other enactment, altered or 
abolished, and has not been declared to be 
void by any competent authority.” 

Under this enactment therefore the Muham- 
medan Law is applicable to the Muslims of 
this State subject to the custom applicable to 
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the parties modifying the principles of Muham- 
medan Law. 


14. This would be the position before 
the Constitution of India came into force. The 
question for consideration is whether the posi- 
tion is different after the coming into force ot 
the Constitution. In other words the question 
is whether Art. 25 of the Constitution of India 
guarantees that in the matter of inheritance it 
is the Muhammedan law that should be appli- 
ed or whether it is such law as modified by 
any legislative enactment or by custom that 
can be applied. As already stated there is no 
direct decision on this point, but the learned 
counsel for the appellant has referred to a 
number of decisions which according to him 
lay down the principles in support of his con- 
tention. 


15. The first decision cited by him is 
Rati Lal v. State of Bombay, AIR 1954 SC 
388. This was a case in which by virtue of 
the Bombay Public Trusts Act (29 of 1950) 
the Manager of a Jain temple and the trustees 
of the Parsee Panchayat Funds and properties 
were required to get the trust properties re- 
gistered and also to pay contribution to the 
Commissioner appointed under the said Act. 
The validity of the Act was challenged on the 
ground that it violated Arts. 25 and 26 of the 
Constitution of India. In the course of the 
judgment, the Supreme Court made’ the follow- 
ing observations which are relied upon by the 
learned counsel for the appellant : 


“Thus subject to the restrictions which this 
Article imposes, every person has a funda- 
mental right under our Constitution not mere- 
ly to entartain such religious belief as may be 
approved of by his judgment or conscience but 
to exhibit his belief and ideas in such overt 
acts as are enjoined or sanctioned by his reli- 
gion and further to propagate his religious 
views for the edification of others. It is im- 
material also whether the propagation is made 
by a person in his individual capacity or on 
behalf of any church or institution. The free 
exercise of religion by which is meant the per- 
formance of outward acts in pursuance of reli- 
gious belief is, as stated above, subject to State 
regulation imposed to secure order, public 
health and morals of the people.” 

Then again: : 

“Religious practices or performances of 
acts in pursuance of religious belief are as 
much a part of religion as faith or belief in 
particular doctrines. Thus if the tenets of the 
Jain or the Parsi religion lay down that certain 
rites and ceremonies are to be performed at 
certain times and in a particular manner, it 
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partaking of commercial or economic charac- 
ter simply because’ they involve expenditure 
of money or employment of priests or the use 
of marketable commodities. No outside autho- 
rity has any right to say that these are not 
essential parts of religion and it is not open to 
the secular authority of the State to restrict 
or prohibit them in any manner they like 
under the guise of administering the trust 
estate.” 

It may, however, be noticed that the Supreme 
Court while explaining the scope of the rights 
enjoyed by citizens to practise and progagate 
their religion, however recognized the right of 
the State to place restrictions on the enjoyment 
of such rights as envisaged under Cl. (2) of 
Art. 25 of the Constitution. It may also be 
noticed that the Supreme Court did not strike 
down the entire Act which’ was impugned in 
this case namely, the Bombay Public Trusts 
Act, 1950, but only held certain provisions of 
the Act to be violative of Arts. 25 and 26. 


16. The next case cited is in re Kerala 
Education Bill, 1957, AIR 1958 SC 956. In 
this case a reference to the Supreme Court was 
made by the President of India for its opinion 
regarding the validity of the Kerala Education 
Bills, 1957. The question involved in this case 
was whether the Bill was violative of Art. 30 
(1) of the Constitution under which the mem- 
bers of the minority community were given 
the right to establish and administer educa- 
tional institutions of their choice. The Supreme 
Court only made a passing reference to Arti- 
cle 25 of the Constitution and observed that 
Art. 30 (1) belongs to the same category as 
Arts, 25, 26 and 29 and confers on minorities, 
religious or linguistic, the right to establish 
and maintain their own educational institutions 
without any interference or hindrance from 
the State. In other words, the minorities 
should have the right to live and should be 
allowed by.the State to live, their own cultural 
life as regards religion or language.” 


17. The next case cited was Saifuddin 
Saheb v. State of Bombay. AIR 1962 SC 853 
In this case the validity of the Bombay Pre- 
vention of Excommunication Act (42 of 1949) 
was challenged on the ground that the provi- 
sions of the said Act infringed Arts. 25 and 26 
of the Constitution. The head of the Dawoodi 
Bohra Community had, in exercise of his reli- 
gious rights as Dai-ul-Mutlag, excommunicated 
certain persons from the community and the 
Bombay legislature had passed the said Act for 
the purpose of declaring that such excommuni- 
cation was illegal. The validity of the Act 
was upheld by the Bombay High Court, but 
the Supreme Court struck down the Act as 


50 J&K. [Prs. 17-19] 


tion. The following observations in the majo- 
rity judgment in that case are relevant :— 
“The contents of Arts. 25 and 26 of the 
Constitution came up for consideration before 
this court in 1954 SCR 1005 = (AIR 1954 SC 
282). Ramanuj Das v. State of Orissa, 1954 
SCR 1046 = (AIR 1954 SC 400); 1958 SCR 
895 = (AIR 1958 SC 255); Civil Appeal No. 
272 of 1960 dated 17-3-1961 = (AIR 1961 SC 
1402) and several other decisions and the main 
principles underlying these provisions have by 
these decisions been placed beyond contro- 
versy. The first is that the protection of these 
articles is not limited to matters of doctrine 
or belief, they extend also to acts done in put- 
suance of religion and therefore contain 4 
guarantee for rituals and observances, cere- 
monies and modes of worship which are inte- 
gral parts of religion. The second is that what 
constitutes an essential part of a religion or 
religious practice has to be decided by the 
courts with reference to the doctrine of a parti- 
cular religion and include practices which are 
regarded by the community as a part of its 


religion.” 
Here again the Supreme Court while 
upholding the right of the head of the 


Dawoodi Bohra Community to excommuni- 
cate the members of the community held that 
this right was not absolute and that it was 
subject to exceptions mentioned in Art. 25 (2). 
It was held that the Bombay Act did not come 
. within the scope of such exceptions. 


The last case cited is E. R. J. Swami v. 
State of T. N., AIR 1972 SC 1586. In this 
case certain provisions of the Tamil Nadu 
‘Hindu Religious and Charitable Endowments 
Act (22 of 1959) were challenged on the 
ground that they violated Arts. 25 and 26 of 
the Constitution. Under the provisions of the 
said Act the Archaka of the temple was ap- 
pointed by the Government which was chal- 
lenged by the hereditary Archakas of the tem- 
ple on the ground that it infringed the right 
of the temple under Arts. 25 and 26 of the 
Constitution. The Supreme Court upheld the 
validity of the impugned provisions of the 
Tamil Nadu Act, but while doing so certain 
observations were made which are sought to be 
relied upon by the learned counsel. After re- 
ferring to its earlier decisions on the point the 
‘Supreme Court explained the principles under- 
lying Arts, 25 and 26 of the Constitution in the 
following words: 

“The first is that the protection of these 
articles is not limited to matters of doctrine 
or belief, they extend also to acts done in pur- 
suance of religion and therefore contain a 
guarantee for rituals and observances, cere- 
manian and modes of worshin which are inte- 
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gral parts of religion. The.second is that what 
constitutes an essential part of a religion or re- 
ligious practice has to be decided by the courts 
with reference to the doctrines of a particular 
religion and include practices which are regard- 
ed by the community as a part of its religion.” 


18. What emerges from the principles 
enunciated by the several decisions cited above 
is that the right which is guaranteed to citizens 
by Art. 25 of the Constitution to practise and 
propagate their religion is not an absolute right 
in the sense that this right cannot be modified 
by legislative enactment but that these rights 
are subject to legislative enactment which come 
within the scope of Art. 25 (2) of the Constitu- 
tion. Therefore even if adoption ts not re- 
cognized by the Muhammedan Law and even 
though the Mohammedan Law of inheritance 
may be considered as an integral part of the 
religion of the Muslims, yet the legislature will 
be competent to modify such law. As already 
noticed the Shariat Act itself by which the 
Muhammedan Law of inheritance is made ap- 
plicable to Muslims, excludes from its opera- 
tion questions relating to agricultural lands. 
Then in spite of Art. 25 of the Constitution 
of India, it would be open to the legislature 
to modify the personal law to the extent that 
such law is repugnant to public order, mora- 
lity and health. Further under Art. 25 (2) it 
would be open to the legislature to modify the 
personal law for the purpose of ‘regulating or 
restricting any economic, financial, political or 
other secular activity which may be associated 
with religious practice’ or for the purpose of 
‘providing for social welfare and referm.’ For 
instance, in my view, there would be no Iegal 
impediment for a legislature to pass an enact- 
ment giving equal rights to women in the 
matter of inheritance or divorce. Such a 
legislation would come within the scope of 
Art. 25 (2) (b) of the Constitution. Further 
the rights conferred under Art. 25 are subject 
to the Directive Principles contained in Part IV 
of the Constitution of India such as Art. 44 
which envisages the enactment by the legis- 
lature of a uniform civil code which would be 
applicable to all the citizens of India and which 
would necessarily modify the personal Ilaw of 
the citizens. 


19. In the State of Jammu & Kashmir, 
the existence of local custom modifying the 
Muhammedan Law of adoption and inheri- 
tance has been recognized. In Mohd. Akbat 
v. Mohd. Akhnoon, 1971 J & K LR 537 = 
(AIR 1972 J & K 105) (FB) a Full Bench of this 
court has recognized the existence of several 
customs amongst Kashmir Muslims such as the 
right of a Muslim widow to inherit the estate 
of her deceased husband during her lifetime 
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or till her remarriage to the exclusion of all 
other heirs: The right of a Khana Nashin 
daughter to inherit the properties of her deceas- 
ed father to the exclusion of other daughters 
who are not Khana Nashin and the right of 
an adopted son (Pisar Parwarda) also inherit- 
ing a share in the properties of his adoptive 
father were also recognized as valid customs. 
These customs have been justified by the Full 
Bench of this court on the ground that such 
customs avoid fragmentation of agricultural 
lands and for maintaining the agricultural eco- 
nomy of the State. By virtue of Sri Pratap 
Jammu and Kashmir Laws Consolidation Act. 
{1977 such customs have been stamped with the 
Icharacter of law and such a law would be with- 
in the competence of the legislature under Arti- 
cle 25 (2) of the Constitution, as such a law 
regulates the economic activity of the citizen 
which may be associated with his religious 
practice. Therefore the said Act is pot viola- 
tive of Art. 25 of the Constitution and the 
courts are not precluded from recognizing the 
custom of a Pisar Parwarda by virtue of that 


28. By reason of being the Pisar Par- 
warda of Qadir Yatu, the respondent is entitl- 
ed to a share in the properties along with the 
appellant who is the Khana Nashin daughter 
of Qadir Yatu. The learned first appellate 
Court has held that the respondent is entitled 
to a half share in the properties of Qadir Yatu. 
The share has been determined on the basis 
that Mst. Khatji was the only Khana Nashin 
daughter of Qadir Yatu. But according to the 
document on which the respondent bases his 
claim as the Pisar Parwarda of Qadir Yatu, 
the latter had recognized two of his daughters 
as Khana Nashin daughters, namely, the ap- 
pellant and Mst. Fata. Therefore the respond- 
ent is not entitled to a half share in the suit 
properties but only to a 1/3rd share and the 
appellant and Mst. Fata are each entitled to a 
1/3rd share. But since Mst. Fata did not claim 
any share in the suit properties, her share will 
also be taken by the appellant. 


21. The judgment and decree of the 
first appellate court is modified to this extent, 
but subject to this modification this second ap- 


< peal is dismissed. There shall be no order as 


to costs, 


Appeal partly allowed. 
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M. R. A. ANSARI, C. J. AND 
MIAN JALAL-UD-DIN, J. 


Mala Hamza and others, Appellants: v. 
Mohd. Maqbool and others, Opposite Party. 

Letters Patent Appeal No. 7 of 1975, D/- 
12-7-1976. 

(A) J. and K. Big Landed Estates Aboli- 
tion Act (17 of 2007 Svt.), S. 4 — Death of 
landiord in 1944 — No mutation in favour of 
heirs — Act coming into force — Tenants if 
can claim proprietary rights in land. 

Where the landlord died in 1944 (2001) and 
mutation was not attested by the Tahsildar in 
favour of the heirs of the deceased when the 
Act came into force and the tenants claimed 
proprietary rights under the Act it was held 
that when succession opened in 2001 the land- 
lord’s heirs became owners of the land in ac- 
cordance with their respective shares and the 
tenants in 2001 had no right to claim proprie- 
tary rights and they could not do so after the 
Act because all the heirs had vested rights in 
the land to the extent of their respective shares 
which in no case exceeded the ceiling area and 
the tenants could not dispute the right of the 
heirs to claim inheritance as the tenants had 
no proprietary rights in the land and thus had 
no locus standi to do that especially when the 
succession had opened much before the Act 
came into force. (Paras 2, 7) 

(B) J. and K. Consolidation of Holdings 
Act (5 of 1962), Ss. 3, 5 and 8 — J. and K. 
Big Landed Estates Abolition Act (2007), Ss. 30 
(6) and 35 — J. and K. Agrarian Reforms Act 
(26 of 1972), S. 51, Proviso — Tenant claim- 
ing proprietary rights in land under Abolition 


Act — Consolidation Scheme in operation in 
area where land situated — Tenant’s claim re- 
jected by Commissioner — Revision before 


Government — Maintainability — Remedy of 
tenant — Applicability of Consolidation Act 
and Reforms Act. 

Where the claim of the tenants to pro- 
prietary rights under the Abolition Act in land 
situated in the area where the scheme of con- 
solidation was in operation was rejected by 
the Commissioner and in revision under Sec- 
tion 30 (6) read with Sec. 85 of the Abolition 
Act the Government allowed the revision and 
remanded the case to the Commissioner for 
fresh enquiry it was held that: 

(1) The Government hearing the revision 
was an authority within Section 5, Consolida- 
tion Act but since the consolidation scheme 


“(Against Judgment of Mufti, J. in W. P. 
No. 50 of 1972, D/- 30-4-1975). 
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was in operation in the area where the disput- 
ed land was situated, the hearing of the case 
under the Abolition Act was barred by Sec- 
tions 3,5 and 8 of the Consolidation Act and 
therefore the Government was not competent 
to hear and dispose of the revision and remand 
the matter to the Commissioner whose jurisdic- 
tion also ceased; 


(2) the remedy of the tenants was to file 
objections before the appropriate consolida- 
tion authority under Section 8 of the Con- 
solidation Act; and 

(3) the Reforms Act 1972 had no appli- 
cation to the case in view of Section 51 Pro- 
viso of that Act. (Paras 2, 8, 9, 11) 

(C) J. and K. Big Landed Estates Aboli- 
tion Act (17 of 2007 Svt.), Ss. 30 (6) and 35 
— Tenant’s claim to proprietary rights under 
Act rejected — Revision before Government 
dismissed in default — Application for res- 
toration rejected — Second revision petition on 
same grounds — Not maintainable. 


Where the tenant’s claim to proprietary 
rights under the Act was rejected by the Com- 
missioner and the revision filed by the tenant 
under Section 30 (6) read with Section 35 be- 
fore the Government was dismissed in default 
and the application for restoration of the revi- 
sion was also rejected it was held that the 
Government was not competent to entertain a 
second revision petition on the same grounds. 

. (Paras 2, 10) 

Sudershan Kaul, for Appellants; H. S. 

Oberoi, for Opposite Party No. 6. i 


JALAL-UD-DIN, J.:— This is a letters 
patent appeal against the judgment of a Single 
Judge. of this Court allowing the writ peti- 
tion No. 50 of 1972. 

2. Briefly speaking the facts that gave 
rise to the litigation between the parties are 
that one Samad Ganai died in the year 2001 
Bikrimi (corresponding to the year 1944) leav- 
ing behind considerable landed property situate 
in village Krankashiwan, Tehsil Sopore. Samad 
Ganai left behind his widow, son and three 
daughters as his legal heirs, Although the 
succession opened on the death of Samad 
Ganai the deceased in the year 2001 Bk. yet 
the mutation was not attested by the Special 
Tehsildar as late as in the month of Bhadoon 
2007 whereafter the Big Landed Estates 
Abolition Act of 2007 (hereinafter call- 
ed the ‘Abolition Act’) came into force. 
According to ‘the said Act ownership 
rights were conferred on tenants who 
were in cultivating possession of the lands 
owned by a landlord in excess of 182 kanals 
ithe ceiling area fixed under the Abolition Act. 
The appellants herein described themselves as 
the tenants in accunation of a portion of the 
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land and therefore by virtue of the Abolition 
Act claimed proprietary rights in respect of 
the land in excess of the ceiling area held by 
the landlords. They therefore challenged th 
correctness and propriety of the-order of muta- 
tion in favour of the respondents Jandlords 
herein. Proceedings by way of appeals, and 
revisions were taken which finally concluded 
in favour of the respondents landlords by the 
Financial Commissioner vide his order dated 
31-8-1961 upholding the order of the muta- 
tion of Special Tehsildar. The matter was, 
however, taken in revision before the Govern- 
ment which was dismissed in default on 2-11- 
1970. Application for restoration of the revi- 
sion petition was also rejected. Thereafter the 
appellants filed a second revision petition be- 
fore the Government which was heard and 
decided by the Revenue Minister who by that 
time was authorised by the Government to 
hear and dispose of the revision petitions under 
the Abolition Act. He allowed the revision 
petition, overset the order of the Financial 
Commissioner and remanded the case to the 
latter for holding fresh enquiry. The res- 
pondents herein thereafter moved the High 
Court by means of a writ petition challenging 
the validity of the order of the Revenue Minis- 
ter. The petition was heard by Mufti Baha- 
ud-Din, J. who found that the Revenue Minis- 
ter was not competent to entertain, hear and 
dispose of the revision petition because of the 
operation of the Consolidation of Holdings Act 
of 1962 which excluded the jurisdiction of the 
civil and the revenue courts and also of the 
authorities to hear such revision petitions. 
Repelling the objection of the appellants that 
the respondents herein were estopped from 
challenging the order on the ground of excess 
of jurisdiction as they had not raised this 
plea before the Revenue Minister in the 
course of revision, the learned Judge ob- 
served that acquiescence or even consent 
by parties would not confer jurisdiction 
on a court or an authority to hear and 
determine a matter where such court or 
authority lacks inherent jurisdiction to 
hear and determine the same. He there- 
fore allowed the writ petition and quashed 
the impugned order. Aygrieved by this 
the appellants ‘have come up in Letters 
Patent Appeal. 

3. Nobody has appeared on behalf of 
the contesting respondents in the case. 
Mr. Hardev Singh Oberoi appearing on 
behalf of the Revenue Minister has sup- 
ported the appellants and has assailed the 
judgment of the learned single Judge on 
the lines indicated below: 

4. It has been argued that the opera- 
tion of the Consolidation of Holdings Act 
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would not affect the jurisdiction of the 
Revenue Minister to hear and dispose of 
the revision petition as the Revenue 
Minister was exercising that power under 
S. 30 (6) read with S. 35 of the Abolition 
Act which power had been delegated to 
him by the Government. Therefore the 
impugned order would be deemed to have 
been passed by the Government. As the 
Government is neither a revenue court 
nor an authority contemplated by the 
Consolidation of Holdings Act, therefore 
the learned single Judge was not right 
in holding that the Revenue Minister had 
no jurisdiction to decide the revision peti- 
tion in view of the operation of the Con- 
solidation of Holdings Act of 1962. 


5. Another argument advanced is that 
the Consolidation of Holdings Act of 1962 
can have no application to the instant 
case which was one under the Abolition 
Act inasmuch as the scheme of the Con- 
solidation Act is only to consolidate hold- 
ings and prepare and correct the record. 
In the present case the question of cor- 
rection of record was not involved. The 
relevant question to be determined be- 
tween the parties was whether the tenants 
could claim proprietary rights under the 
scheme of the Abolition Act. This was a 
matter that exclusively fell within the 
purview of the Abolition Act and not 
under the Consolidation of Holdings Act 
of 1962. 


6. The third argument is that as the 
Agrarian Reforms Act of 1972 (herein- 
after to be. referred as ‘New Act’) has 
come into force, therefore by virtue of 
the New Act the Consolidation of Hold- 
ings Act as also the Abolition Act have 
ceased to operate. All proceedings pend- 
ing under the two Acts are to abate under 
the New Act. The instant case shall have 
to be dealt with and disposed of under 
the New Act. 


7. In my opinion the appellants have 
all along pursued a game of fruitless 
litigation. Their case is barred on two 
fold grounds. Firstly, it is doubtful whe- 
ther they can claim conferment of pro- 
prietary rights in respect of the land when 
- lsuecession opened in the year 2001 on 
the death of Samad Ganai and the res- 
pondents became owners of the land ac- 
cording to their respective shares. It was 
six years thereafter that the Abolition Act 
came into force. To be more precise the 
respondents had already become the 
owners of the respective lands that had 
fallen to their share in 2001 (Bikrim!) and 
this did. not exceed the ceiling area in 
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their case as prescribed under the Aboli- 
tion Act. Six years, thereafter, when the 
Abolition Act came into force which con- 
ferred proprietary rights on the tenants 
im respect of the land in excess of the 
ceiling areas held by a landlord the ap- 
pellants could not claim the benefit of this 
beneficial piece of legislation. In 2001 
(Bikrimi) they had no right to claim pro- 
prietary rights. In 2007 they could not 
do so because all the heirs of Samad 
Ganai had vested right in the land left 
by him to the extent of: their respective 
shares which in no case exceeded the 
ceiling area. The tenants could not dis- 
pute the right of legal heirs of Samad 
Ganai to claim inheritance of the deceased 
as they had no proprietary rights in the 
land and thus had no locus standi to do 
that especially when succession had open- 
ed much before the Abolition Act came 
on the Statute Book of the State. 


8. Secondly, the hearing of the instant 
case under the Abolition Act is barred 
in consequence of the operation of the 
Consolidation of Holdings Act of 1962. 
For a proper appreciation of legal posi- 
tion it is important to examine the object 
and the scheme of the Consolidation of 
Holdings Act of 1962. After a declaration 
under S, 4 is made the consequences that 
follow under S. 5 by such declaration are 
that the District or part thereof as the 
case may be is to be deemed to be under 
Consolidation operations. The duty of 
maintaining the record of rights and pre- 
paring the Estates maps, Khasra Girda- 
wari, the Jamabandi and other annual re- 
cords of each estate is to be performed 
by the Settlement Officer Consolidation. 
All proceedings for correction of records 
and all suits for declaration of rights and 
interests over land, both proprietary and 
tenancy or for possession of land or for 
partition or pending before any autho- 
rity or court, whether of first instance. 
appeal, reference or revision are to be 
stayed. The right to raise objections and 
disputes by persons interested in the pro- 
ceedings before the Consolidation autho- 
Yities is recognized. Consolidation au- 
thorities alone are given jurisdiction to 
decide the disputes in all proceedings and 
suits. The findings arrived at by the 
Consolidation authorities in proceedings 
in respect of such right or interest in the 
land are to be accepted by the authority 
or court before whom the suit or proceed- 
ing is pending under S. 8 when the state- 
ment showing the mistakes discovered 
and disputes raised during the course of 
consolidation. is made the Assistant Set- 
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tlement Officer is to send notices together 
with relevant extracts from the current 
Jamabandi showing the mistakes dis- 


covered and disputes raised to tenure-- 


holders. ‘Tenure-holder’ under the Act*is 
the “Land owner” as also an occupancy 
tenant, a protected tenant a non-oc- 
cCupancy tenant and an allottee of the 
land under the State. These notices are 
to be sent besides the tenure-holder con- 
cerned to all other persons interested 
calling upon them to file objections dis- 
puting the correctness or nature of the en- 
tries in the extract and pointing out any 
omissions therefrom. The appropriate 
consolidation authority has thereupon to 
idecide all the disputes and while so act- 
ing he is to be deemed a court of compe- 
tent jurisdiction. Any person feeling 
aggrieved by the order made by the au- 
thority concerned has been given right of 
appeal before the Settlement Officer 
Consolidation and his decision is to be 
final and is not to be called in question in 
any court of law. 

9. Section 3 of the Consolidation of 
Holdings Act overrides the other laws in 
force. This section expressly provides 
that the provisions of this Act and the 
rules made thereunder shall have effect 
notwithstanding anything inconsistent 
therewith contained in any other law for 
the time being in force or in any instru- 
ent having effect by virtue of any such 
law. It is, therefore,- clear that the ope- 
ration of the Abolition Act is excluded by 
the Consolidation of Holdings Act. This 
Consolidation Act gives right to all 
enure-holders interested, be they land- 
lords tenants af any description, to raise 
disputes before the Consolidating Autho- 
rity and have them adjudicated upon. 
The matter in dispute between the par- 
ties in the instant case is also one that is 
to be decided by the appropriate consoli- 
dation authority. He has been given ex- 
clusive jurisdiction to decide these dis- 
putes. Legislature in its wisdom has 
thought fit to refer all suits, mutations 
and proceedings pending in revenue and 
civil courts to Consolidation Officers. In 
that view of the matter the authority de- 
ciding objections and disputes between 
the parties shall be deemed to have been 
vested with exclusive jurisdiction and by 
virtue of S 5 all appeals, references and 
revisions pending before any court or au- 
thority have to remain stayed as the ques- 
tions and disputes involved therein are to 
be decided under the Consolidation of 
Holdings Act. The authority used in S. 5 
means authority established by law which 
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includes the Government. The argument 
that the Revenue Minister exercising his 
powers under S. 30 (6) read with S. 35 of 
the Abolition Act is not to be deemed to 
be an authority within the meaning of 
S. 5 is not therefore well founded. The 
Revenue Minister who decided the revi- 
sion petition at a time when consolidation 
scheme was admittedly in operation in 
the area where the land in dispute is 
situate could not hear and dispose of the 
revision petition. For the matter of that 
even the Financial Commissioner or the 
Deputy Commissioners to whom the case 
was remanded for fresh enquiry also] . 
ceased to have any jurisdiction in the 
matter, 


10. Again, it is also a matter worthy 
of consideration that the Revenue Minis- 
ter having once declined to exercise 
jurisdiction by rejecting the application 
for restoration of the revision petition 
could he again entertain a second revi- 
sion petition on the same grounds. When 
once he dismissed the revision petition in 
default and also refused to restore the 
revision petition. It would by implication 
follow that he originally refused to exer- 
cise his revisional jurisdiction, Then how 
could he again entertain a second revision 
petition and allow it and remand the case 
for fresh enquiry. Although this point 
was not specifically taken by the peti- 
tioners in the court below yet the fallibi- 
lity of the order looks apparent. 


11. Lastly, the contention urged that 
according to the New Act, the Consolida- 
tion of Holdings Act as well as the Aboli- 
tion Act have ceased to exist therefore 
the present case will be governed by the 
New Act is devoid of merit inasmuch as 
proviso to S. 51 of the New Act says that 
the Act will not affect any proceedings 
taken under the Consolidation of Hold- 
ings Act or the continuation thereof under 
the said Act. Also the New Act will not 
affect the prior operation of the provisions 
of the Abolition Act and Consolidation of 
Holdings Act or anything done or action 
or proceedings taken under these Acts, 
Sub-section (a) (i) to S. 52 of the New Act 
does not affect any proceeding taken 
under S. 12 of the Abolition Act. All this 
shows that proceedings pending will not 
abate. They survive. The present pro- 
ceedings cannot therefore be determined 
under the New Act. 


12. For the foregoing reasons the 
judgment of the learned single Judge 
does not call for any interference, The 
same ig hereby affirmed, 
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13. The result is that the appeal stands 
dismissed with costs. 
ANSARI, C. J.:— I agree. 
Appeal dismissed. 
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M/s. Kohli Brothers, Plaintiff v, State 
of Jammu & Kashmir, Respondent. 

Civil Suit No. 1 of 1972, D/- 15-4-1976. 

(A) Constitution of Jammu & Kashmir, 
S. 122 — Contravention does not bring 
about a binding contract. 

Where the Conservator of Forests call- 
ed. for tenders for purchase of timber, the 
tender notices failing to state that the 
tenders were issued by or on behalf of 
the Sadar-i-Riyasat and one of the condi- 
tions of the notice prescribed that accept- 
ance of the tender should be followed by 
a regular contract entered into, held, that 
the Conservator of forests not being a 
person competent to enter into a contract 
on behalf of the State in terms of S 122 
of the State Constitution, mere accept- 
ance of the tender by him did not bring 
about a concluded and binding contract. 
C. S. No. 21 of 1968, D/- 21-9-1970 
(J. & K.) and 1969 Kash LJ 228, Foll; AIR 
1972 SC 915, Dist. (Paras 8 to 10) 

(B) Jammu & Kashmir Limitation Act 
(9 of 1995 Smt.), Arts. 119, 68 and 145 — 
Earnest money deposited under an illegal 
and unenforceable contract — Suit to re- 
cover — Time begins to run from know- 
ledge of the illegality and not from date 
of confiscation of earnest money — Arti- 
cle applicable is 119 and not Art. 68 or 
145, (Indian Lim, Act (1963), Art. 120). 

(Paras 13-14) 
Cases Referred: Chronological Paras 
AIR 1972 SC 915: (1972) 3 SCR 437 9 
(1970) Civil Suit No. 21 of 1968, D/- 21-9- 

1970 (J&K) 8 
(1969) Kash LJ 228 8 

R. N. Bhalgotra, for Plaintiff; R. P. 
Bakshi, for Respondent. 

ORDER :— This plaintiffs case is 
that in response to the notification issued 
by the Conservator of Forests inviting 
tenders for the purchase of timber in 
different coupes as mentioned, in Para. 1 
of the plaint for the year 1965, the plain- 
tiff submitted two ténders which were 
accepted. The plaintiff, however, rea- 
lised that the tender notice of the conser- 
vator of Forests in respect of one lease 
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e.g. compartment Nos. i and 2 Billawar 
for Rs. 16,51,000 was issued by arn in- 
competent authority who had not been 
authorised to do so. Realising this il- 
legality the plaintiff requested. the Gov- 
ernment that he would not be in a posi- 
tion to work out the forest lease and thus 
no contract could be concluded. The 
plaintiff further informed the defendant 
that since he was not in a position to 
work out the two leases simultaneously, 
working of one forest lease be deferred to 
some other date. The Government did 
not consider the prayer of the plaintiff 
and being conscious of the fact that the 
tender was illegal and acceptance thereof 
was not enforcible, illegally ordered on 
1-2-1966 the confiscation of the earnest 
money of Rs. 25,000/- deposited by the 
plaintiff along with the tender of lease and 
also deregistered the firm of the plaintiff 
for a period of 5 years. The earnest 
money was actually confiscated on 4-2- 
1966 when the amount was adjusted to- 
wards the State Exchequer, ‘The plaintiff 
has averred that both the orders of for- 
feiture of the earnest money as well as 
that of the deregistration of the plaintiff's 
firm were unauthorised and illegal as 
there was no existing contract between 
the parties as envisaged by S. 122 of the 
Jammu and Kashmir Constitution, The 
order of forfeiture being illegal the plain- 
tiff served a registered notice on 21-8- 
1972 to the Chief Secretary to the Gov- 
ernment but the latter did not send any 
reply thereto, not did it pay the amount 
claimed by the plaintiff. The plaintiff 
has, therefore, claimed a decree for the 
payment of Rs. 25,000/- with interest and 
also with costs of the suit. He has fur- 
ther stated that the cause of action ac- 
crued to him on 4-2-1966 when the 
amount was wrongly and illegally con- 
fiscated. 


2. In his written statement the defen- 
dant has pleaded that the suit is time 
barred and therefore is liable to be dis- 
missed. On facts it is admitted that the 
tender notices were issued by the Conser- 
vator of Forests in respect of the afore- 
said compartments but it is denied that 
the Conservator of Forests was not 
competent to issue the tender notices, The 
tender notices were not ilegal. The 
question of detecting and of realising any 
illegality in the tender notice by the 
plaintiff did not arise. The plaintiff had 
deposited the earnest money and was 
bound to perform the lease. He wilfully 
refused to perform his part of the con- 
tract.. The lease could not, therefore, be 
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deferred under rules. The amount of 
Rs. 25,000/- has been validly and legally 
confiscated, The defendant suffered huge 
loss on account of non-performance of 
lease by the plaintiff. For non-perform- 
ance of the contract the defendant is en- 
titled to recover the additional amount 
from the plaintiff for which a separate 
suit will be filed. As between the par- 
ties by the acceptance of tender a legal 
and valid agreement had come into exist- 
ence, 
titled to any decree. 


3. Along with the written statement the 
defendant has filed a number of docu- 
ments namely copy of letter No, 5451- 
92/C VII-67 dated 18-3-1966. 

(2) copy of letter No. 2575-70 dated 
14-9-1968. 

(8) copy of Government Order No. FST/ 
21/65 of 1965 dated 12-3-1965. 


(4) copy of the Government Order No. 
FST/31/65 of 1965 dated 14-4-1965. 

4. On November 2, 1972 the following 
issues were raised in the case and the 
plaintiff was asked to lead his evidence :— 

1. Is the suit of the plaintiff barred by 
limitation? O. P. D, 

2. Was the tender notice issued by the 

Conservator of Forests illegal as the same 
was beyond his competence? If so, what 
is its effect on the earnest money deposit- 
ed by the plaintiff. O. P. P. 
- 3. Was there any valid contract between 
the parties as envisaged under S. 122 of 
the Constitution of Jammu and Kashmir 
State? O. P. D. 


4. Was the amount of earnest money 
not liable to confiscation when the plain- 
tiff did not execute the agreement or re- 
mitted security for the same? O. P. P. 

5. Was any valid notice issued under 
S. 80, C. P. C.? O. P. P. 

6. To what relief is the plaintiff en- 
titled? O. P. P. 

5. On behalf of the plaintiff Ram Nath 
Kohli one of the partners of the plaintiff 
firm was examined as witness. No other 
witness was examined by the plaintiff 
firm in the case. The defendant also did 
not produce any evidence in rebuttal. 

6. The case was once argued before 
Shri D. D. Thakur J. (as he then was) 
who was of the opinion that a substantial 
question of law relating to limitation was 
involved in the case, he, therefore refer- 
red the point of limitation to a larger 
Bench. The D. B. constituted for this 
purpose after hearing the counsel for the 
parties found that the point of limitation 
- raised before it was of very great import- 
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ance, it, therefore, referred the following 
question for decision to the Full Bench :— 

“Whether in the facts and circumstances 

of the present case, the plaintiff’s suit is 
governed by Art. 145 of the State Lim. 
Act?” 
The Full Bench which heard the refer- 
ence decided by majority judgment that 
neither Art. 68 nor Art. 145 of the Lim. 
Act applied to the case. _ Article 119 of 
the State Lim. Act (which corresponds to 
Art. 120 of the Indian Lim. Act) is the 
only Article within the purview of which 
the present suit falls. After answering 
the reference the Full Bench returned 
the case to this court for disposing of the 
question of limitation in the light of the 
view expressed by the majority judg- 
ment, 

7. Before I dwell upon the question of 
limitation which is the subject-matter of 
issue No. 1 I propose to dilate upon issues 
Nos, 2 and 3 as the finding thereon will 
affect decision of issue No. 1. 


8. The plaintiff's case is that the ten- 
der notice issued by the Conservator of 
Forests was illegal in as much as it was 
beyond his competence and even though 
the tender of the plaintiff was accepted 
that would not constitute a valid and 
binding contract between the parties as 
envisaged by S. 122 of the Jammu and 
Kashmir Constitution. The argument is 
founded upon the authority of this court 
in case Woodland Co. v. State of Jammu 
and Kashmir, Civil Suit No. 21 of 1968 
decided on 21-9-1970 (J.&K.) and 1969 
Kash LJ 228 and also on the form of ten- 
der notice vide form FC~-31-A at p. 167 
of the Jammu and Kashmir Financial 
Code Vol. II Edition 1964. In the said 
form it is provided that the tender must 
be for and on behalf of the Sadar-i-Riya-~ 
sat (now Governor). It is submitted that 
the tender notice is not in accordance with 
the requirement of the form FC-31-A as 
it does not bear the words ‘for and on be- 
half of the Sadar-i-Riyasat’. This shows 
that the tender notice was not issued by 
or on behalf of the Governor.. Also the 
mere tender by the plaintiff and its ac- 
ceptance would not constitute a valid 
contract. 

9. It is true that the tender notice wag 
issued by the Conservator of Forests who 
admittedly was not the person designated 
to act on behalf of the Sadar-i-Riyasat 
(now the Governor). The defendant 
could have argued on the authority of the 
Supreme Court decision reported in AIR 
1972 SC 915 that notwithstanding the fact 
that the tender notice was issued by an 
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incompetent authority nevertheless as the 
tender was accepted by the Government, 
therefore the acceptance of the tender 
would spell out a binding contract be- 
tween the parties. According to the view 
enunciated in AIR 1972 SC 915 (Supra) 
contract by tender and acceptance can 
also come into existence when the accept- 
ance is by a person duly authorised in this 
behalf by the President of India although 
the contract may not be ‘express’ and 
‘executed’ by a deed or by a formal 
written contract. But this argument is 
not available to the defendant because 
the acceptance of tender is subject to the 
terms and conditions as laid down in the 
relevant tender notice. The lease was 
sanctioned subject to these conditions 
and terms of the tender notice. 


10. Now a perusal of the relevant ten- 
der notice would show that one of the 
conditions of the acceptance of the tender 
was that the successful tenderer (the 
plaintiff) had to execute a formal deed of 
contract. It, therefore, follows that the 
acceptance of the tender by itself would 
not constitute a concluded contract be- 
tween the parties as there was no formal 
agreement executed afterwards as re- 
quired by the relevant clause of the ten- 
der notice. Therefore it would not bring 
into existence any valid concluded, and 
binding contract between the parties. It 
is however, noteworthy to observe that 
even the defendant’s learned counsel did 
not join issue with the plaintiff on this 
question. Even the judgment of the Full 
Bench has proceeded on the assumption 
that no valid contract as envisaged by 
S. 122 of the State Constitution had come 
into existence. It is pertinent to refer to 
the observations made in the majority 
judgment of the Full Bench :— 


“It is not disputed that the amount was 
deposited by the plaintiff pursuant to the 
tender notice issued by the Conservator 
of Forests, This is also not disputed that 
Conservator of Forests was not a person 
authorised by the Governor under 5. 122 of 
the State Constitution to enter into a con- 
tract on behalf of the State x x x x. Itis ad- 
mitted that no agreement as envisaged by 
Cl. 16 of the tender notice was entered 
into between the parties. It is in this 
factual background that we have to de- 
cide (the question of limitation in the 
case) x x x, Itisnecessary to examine the 
importance and effect of tender notice as 
a step towards the conclusion of a valid 
contract. The Conservator of Forests not 
being the person authorised under S. 122 
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of the Constitution of Jammu and Kash- 
mir there being no formal contract con- 
cluded between the parties, admittedly no 
contract valid in law enforceable by either 
party against other can be said to have 
come into being for the simple reason 
that the requirements of S. 122 of the 
State Constitution did not stand satisfied.” 


11. The Full Bench having thus pro- 
nounced upon the validity of the contract 
there is little room for me to expatiate 
any more on the subject. 


12. The result of the above discussion 
is that part one of issue No. 2 is decid- 
ed in favour of the plaintiff and issue 
No. 3 is decided against the defendant. 


13-14. As regards the second part of issue 
No. 2 i.e. as to what is its effect on the 
earnest money deposited by the plaintiff 
and also whether the suit of the plaintiff 
is barred by limitation the subject-matter 
of issue No. 1, will be considered as fol- 
lows :— 

In order to consider the question of 
limitation it is most pertinent to refer 
to the plaint as also the statement of the 
plaintiff. In his plaint vide paras. 3 and 
4 the plaintiff definitely averred that the 
tender notice issued by the Conservator 
of Forests was illegal as the same had not 
been issued by a competent authority. 
Also that the plaintiff realised the illega- 
lity of this act of the Conservator of 
Forests and therefore requested the Gov- 
ernment that he would not be in a posi- 
tion to work out the lease in question and 
therefore no agreement deed was execut- 
ed. In his statement Shri Ram Nath 
Kohli stated that it wag in the year 1965 
that he came to know that the tender 
issued by the Conservator of Forests was 
invalid. It was in the year 1965 that the 
leases were sanctioned by the Govern- 
ment and it was in the year 1965 that the 
Forest Department asked the plaintiff to 
deposit the security amount and execute 
the agreement. So according to these 
very admissions of the plaintiff it is found 
that the cause of action for the refund 
of the earnest money accrued to the 
plaintiff in the year 1965 when he dis- 
covered that the tender notice was invalid 
and so the acceptance of the tender. 
Under the terms of the tender notice the 
plaintiff had to execute the agreement 
within 15 days from 12-3-1965 when the 
lease was sanctioned in his favour, He 
did not execute the necessary agree- 
ment and did not also deposit the secu- 


rity money because he had found that the 


lease could not be worked out because of 
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the invalidity of the whole bargain. In such 
a situation time for claiming the refund 
of the earnest money deposited would run 
immediately from the date the plaintiff 
discovered the voidness of the contract 
i.e. from 12-3-1965 or even if we allow 
15 days time thereafter for executing the 
agreement then from 27th of March 1965. 
Time would not run from the date when 
the amount was confiscated by the Forest 
Department on 1-2-1966. In the case of a 
void contract the plaintiff need not have 
waited for the order of the confiscation 
of the amount but he should have claim- 
ed the refund immediately he discovered 
the agreement void. Under Art. 119 of 
the Jammu and Kashmir Limitation Act 
six years period is provided and the time 
is to run from the date when the cause 
of action accrues to the plaintiff. In the 
instant case I find that the cause of action 
accrued to the plaintiff in March 1965. He 
should have brought the suit within six 
years from March 1965 that is upto March 
1971 or at the most June 1971 after allow- 
ing two months time of notice under S. 80 
of the C. P. C. The suit on the other hand 
was instituted on Ist of April 1972 which 
in my opinion is beyond time. 

15. The result is that the suit of the 
plaintiff is found to be barred by limita- 
tion. The issue is, therefore, decided 
against the plaintiff. 

16. For the foregoing reasons the suit 
of the plaintiff is liable to be dismissed 
and the same is hereby dismissed with 
costs, 





Suit dismissed. 
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Krishen Lal, Appellant v. Baboo Raj 
and others, Respondents. 

Second Appeal No. 55 of 1976, D/- 20-1- 
1977. 

Constitution of India, Arts. 19 and 359 
— Infringement of right by private in- 
dividual — Suit for possession based on 
right of pre-emption — Right challenged 
by Vendors and Vendees — Art. 19 is not 
attracted — Presidential Ordinance No. 
GSR 16 (E) dated 8-1-1976 does not, there- 
fore, affect the suit. 


What has been taken away by the 
Ordinance No. GSR 16 (E) is the right of 
a citizen to move a court for enforcing 
any fundamental right guaranteed to him 
r Pp DE rn NTRS 
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under Art. 19 either by way of a fresh 
proceedings or pending proceedings. It is 
therefore manifest that before the en- 
forcement of a fundamental right is hit 
by the mischief of the Presidential Order, 
the same must fall within the four corners 
of Art. 19. (Para 3) 

A combined reading of all the Sub- 
Articles of Art. 19 would reveal that it 
does not contemplate violation of or chal- 
lenge to a fundamental right by anyone 
except the State. It would be manifest 
that any violation of or challenge to, 
fundamental right as defined in Art. 19 
by an individual would be outside the 
scope of the said Article. AIR 1952 SC 59, 
Rel, on. (Para 5) 

Where in a suit for possession based on 
the plaintiff's right to pre-empt, the chal- 
lenge to the right is not by the State but 
is by the vendors and the vendees, the 
filing of the suit by the plaintiff does not 
tantamount to the enforcement of funda- 
mental right within the meaning of Arti- 
cle 19 (1) and consequently the Presiden- 
tial Order can have no application to the 
case. AIR 1976 SC 1207 and AIR 1976 


J & K 51 (FB), Dist. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1976 SC 1207: 1976 Cri LJ 945 9 
AIR 1976 J & K 51 (FB) 9 
AIR 1956 Cal 437 7 
AIR 1952 SC 59 16 


R. P. Bakshi, for Appellant; R. P. Sethi, 
for Respondents. 


JUDGMENT :— The appellant brought 
a suit for possession of agricultural land 
against its vendor and vendee on the basis 
of right of prior purchase. Both the ven~ 
dor and the vendee died during the 
pendency of the proceedings in the two 
courts below and their legal representa~ 
tives were brought on record. Respon- 
dents 1 to 7 in this appeal are the legal 
representatives of the vendee and respon- 
dents 8 to 14 are the legal representatives 
of the vendor. The suit was decreed by 
the trial court but dismissed by the lower 
appellate court, hence the second appeal. 

2. A preliminary objection has been 
taken by Mr. Sethi, the learned counsel 
for respondents 1 to 7 that the appeal is 
liable to be dismissed in view of Ordin- 
ance No. GSR16(E) dated 8th Jan. 1976 
issued by the President of India in exer- 
cise of powers vested in him under Arti- 
cle 359 of the Constitution of India (here~ 
inafter referred to as ‘the Constitution’) 
suspending fundamental rights guaranteed 
to citizens of India under Art. 19 of the 
Constitution, or in any case the suit is 
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liable to We over till the said order re- 
mains in force. To be more precise the 
objection raised by the learned counsel is 
that right to purchase property by pre- 
empting a sale being a fundamental right 
to acquire or hold property within the 
meaning of Cl. (f) of Art. 19 (1) of the 
Constitution, a pre-emptor is debarred 
from moving a court for enforcing his said 
right by filing a suit for pre-emption till 
the aforesaid Presidential Order suspend- 
ing such a right continues to remain in 
force. In order to appreciate the conten- 
tion raised by the learned counsel it 
would be useful to reproduce in extenso 
the said Presidential Order, which reads 
thus :— 

“GSR 16 (E): In exercise of the powers 
conferred by Cl. (1) of Art. 359 of the 
Constitution, the President hereby de- 
clares that the Right of any person to 
move any Court for the enforcement of 
the Right conferred by Art. 19 of the 
Constitution and all proceedings pending 
in any Court for the enforcement of the 
above-mentioned rights shall remain sus- 
pended for the period during which the 
proclamation of Emergency made under 
Cl. (1) of Art. 352 of the Constitution on 
the 3rd December, 1971 and on 25th June, 
1975 are both in force. 

This order extends to the whole of the 
Territory of India.” 


3. A plain reading of the Order would 
show that what has been taken away by its 
command is the right of a citizen to move 
a court for enforcing any fundamental 
right guaranteed to him under Art. 19 of 
the Constitution either by way of a fresh 
proceedings or pending proceedings. It is 
therefore manifest that before the enforce- 
ment of a fundamental right is hit by the 
mischief of the Presidential Order, the 
same must fall within the four corners of 
Art. 19 of the Constitution. In other 
words Art. 19 of the Constitution being 
sine qua non for the application of the 
said Presidential order, its application 
would be foreign to a case which is not a 
case of enforcement of a fundamental 
right within the meaning of Art. 19 of 
the Constitution. The most crucial ques- 
tion which therefore, needs to be answer- 
ed is whether the appellant is seeking en- 
forcement of the fundamental right of ac- 
quiring or holding property within the 
meaning of Cl. (f) of Art. 19 (1) of the 
Constitution by filing the present suit for 
possession of land under the provisions of 
the Right of Prior Purchase Act. 

4. Enforcement of fundamental right 
through the instrumentality of a court 
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pre-supposes its violation or challenge to 
it by a third party as an occasion to ‘en- 
force’ the same would not arise unless 
there is obstruction to its normal exercise 
by a citizen. Such a violation or chal- 
lenge may be either by the State or even 
by an individual. Again the State may 
violate a fundamental right or throw a 
challenge to it either by a legislative en- 
actment or even by an executive fiat. The 
next question which, therefore, falls for 
consideration is whether the provisions of 
Art. 19 of the Constitution are attracted 
to such challenges or violations or to be 
more specific whether the provisions of 
Art. 19 of the Constitution are attracted 
only to a case where the fundamental 
right ‘has been violated or challenged by 
State or even to a case where it has been 
violated or challenged by a private in- 
dividual. This would ex-necessitate re- 
quire a critical study of Art. 19 of the 
Constitution. 

5. Article 19 of the Constitution consists 
of six sub-articles, out of which sub- 
art. (1) declares the different types of 
fundamental rights which a citizen shall 
have, whereas the remaining sub-articles 
fetter the right of the State to take away 
or abridge these rights except under cer- 
tain conditions and at the same time save 
the existing laws taking away or abridg- 
ing these rights under the said conditions. 
Again ‘State’ is defined under Art. 12 of 
the Constitution, which includes the Gov- 
ernment, and Parliament of India the 
Government or legislature of each of the 
State and all local and other authorities 
within the territories of India or under 
the control of the Government of India. 
A combined reading of all the sub-articles 
of Art. 19 of the Constitution would re- 
veal that it does not contemplate violation 
of or challenge to a fundamental right by 
any one except the State. It would be 
manifest that any violation of or chal- 
lenge to, fundamental right as defined in 
Art. 19 of the Constitution by an in- 
dividual would be outside the scope of 
the said Article. Obviously therefore, 
Art. 19 of the Constitution shall have no 
application to a case where any funda- 
mental right mentioned therein is being 
exercised either without any intervention 
of court or through the intervention of 
court when the same has been violated or 
challenged by an individual. I am forti- 
fied in taking this view by a judgment 
of the Supreme Court in P. D. Shamdasani 
v. Central Bank of India Ltd., AIR 1952 
SC 59. In the case before the Supreme 
Court the petitioner had challenged the 
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transfer of his shares by the Central Bank 
of India in favour of a third party pur- 
porting to exercise its right of lien for re- 
covery of a debt due to it from the peti- 
tioner. The challenge was based on the 
ground that the act of transfer of the 
shares was violative of the Art. 19 (1) (Ð 
and Art. 31 (1) of the Constitution of 
India. Evidently therefore the alleged 
violation of Art. 19 (1) (£) of the Constitu- 
tion was not made by the State but by 
the Bank, which was no better than an 
individual. Repelling the contention of 
the petitioner Chief Justice Patanjali 
Sastri. who delivered the judgment on be- 
half of the Court held as follows:— 


“We are of opinion that the petitioner 
has misconceived his remedy and the peti- 
tion must fail on a preliminary ground. 
Neither Art. 19 (1) (f) nor Art. 31 (1) on 
its true construction was intended to pre- 
vent wrongful individual acts or to pro- 
vide protection against merely private 
conduct. Article 19 deals with the “right 
to freedom” and by Cl. (1) assures to the 
citizen certain fundamental freedoms in- 
cluding the freedom “to acquire, hold and 
dispose of property” subject to the power 
of the State to impoSe restrictions on the 
exercise of such rights to the extent and 
on the grounds mentioned in Cls. (2) to 
(6). The language and structure of Art. 19 
and its setting in Part IT] of the Constitu- 
tion clearly show that the article was in- 
tended to protect those freedoms against 
State action other than in the legitimate 


exercise of its power to regulate private 


rights in the public interest. Violation of 
rights of property by individuals is not 
within the purview of the article.” 

7. To the same effect are the observa- 
tions of Sinha J. in Dhirendra Kumar v. 
State of West Bengal, AIR 1956 Cal 437 
where his ee observed as under :—~ 

: . The question is whether in 
this ¢ case a 2 fundamental right is at all in- 
volved. It is obvious that the fundamental 
right of holding property is to guarantee 
such a right to the citizen against the 
State. As between individual citizens, 
any invasion of such a right can be set 
right by the ordinary law. Article 19 
grants rights to the citizen and not to the 

tate. But this does not preclude the 

State from holding property, when the 

State holds property, it exercises all 

rights relating thereto, as are given by 

law. In such a case, the provisions of 

Art, 31 do not come to be considered 
243 jad 

8. “tt would therefore follow that the 
Presidential Order shall not be attracted 
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to a case where a citizen seeks to exer- 
cise a right as mentioned in Art. 19 (1) of 
the Constitution without the intervention 
of court or seeks to enforce the same 
through the agency of a court when the 
right has been violated or challenged by 
an individual, nor shall the said order 
have any application to a case where the 
State takes any action in the legitimate 
exercise of its powers to regulate private 
rights in the public interest. In my 
opinion thig is the only interpretation 
which can be reasonably placed upon the 
aforesaid Presidential Order. This order 
as well as similar other Presidential 
Orders have been issued in the wake of 
declaration of emergency. The emer- 
gency has been declared after the Presi- 
dent was satisfied that the security of 
India stood threatened due to internal 
disturbance. The object of declaring the 
emergency was to arm the Government 
with adequate powers even at the cost of 
depriving the citizens of their funda- 
mental rights, so that the Government or 
the Executive was able to deal effective- 
ly with the extraordinary conditions 
threatening the security of India and put 
down the lawlessness in the country. 
The Presidential Order should therefore, 
be interpreted in a manner whereby the 
object of emergency is advanced. Any 
interpretation which frustrates the said 
object should as far as may be possible 
avoided. The interpretation which the 
learned counsel for the respondent wants 
me to place: upon the Presidential Order 
would instead of advancing it defeat the 
very object for which the emergency was 
declared, Take for instance the case of a 
trespasser, who after the promulgation 
of the aforesaid Presidential Order takes 
possession of land belonging to a law 
abiding citizen by sheer use of force, 
thereby depriving the latter of his funda- 
mental right to hold the property within 
the meaning of Cl. (f) of Art, 19 (1) of 
the Constitution. Now if that law abid- 
ing citizen approaches a Magistrate with 
an application under S. 145 of the Cr. P. C., 
for vindicating his above said right, he 
would be faced with the argument that 
his right to move the court has been taken 
away under the Presidential Order. Again 
take the case of a dacoit who kidnaps a 
law abiding citizen and keeps him in il- 
legal confinement for the purpose of ex- 
torting ransom from him. An attempt is 
made by the said citizen to restore his 
fundamental right of personal liberty 
guaranteed to him under Art. 21 of the 


Constitution by approaching a court under 
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S. 100 of the Cr. P, C. Such a citizen 
shall also have to countenance the argu- 
ment that he cannot be released from 
confinement as his fundamental right to 
liberty or freedom has been taken away 
under a similar Presidential Order issued 
under Art. 359 of the Constitution by the 
President of India on June 27, 1975. Such 
instances can be multiplied in order to 
illustrate the absurd and undesirable re- 
sults which would flow from the interpre- 
tation as suggested by the learned coun- 
sel for the respondents. It is, therefore, 
amply clear that it would be wrong to 
interpret the Presidential Order in the 
way suggested by Mr. Sethi, the learned 
counsel for the respondents. 


9. There being no violation of the ap- 
pellant’s right to pre-empt the sale by the 
State, but such violation, if any, being by~ 
either the vendor or the vendee, the filing 
of the present suit by the appellant does 
not tantamount to the enforcement of 
fundamental right within the meaning of 
Art. 19 (1) of the Constitution and conse- 
quently the Presidential Order can have 
no application to the present case. Mr. 
Sethi has placed reliance upon a recent 
judgment given by the Supreme Court in 
A. D. M. Jabalpur v. S. Shukla, ATR 1976 
SC 1207 and to a Full Bench decision of 
this court in Vijay Kumar v. B. K. Thap- 
par, AIR 1976 J & K 51 in support of his 
argument. These authorities are clearly 
distinguishable on the simple ground that 
in both these cases fundamental: right was 
alleged to have been invaded by the State 
by enacting laws; Maintenance of Internal 
Security Act is one case and J. & K. 
Houses and Shops Rent Control Act, in 
the other case, At this stage I may ob- 
serve that I should not be understood to 
mean herein that right to pre-empt a sale 
is a right in the property sold or consti- 
tutes property within the meaning of 
Cl. (£) of Art. 19 (1) of the Constitution 
as far the purpose of deciding the pre- 
liminary objection I have assumed it to 
be a right in the property. 


10. The preliminary objection raised 
by Mr. Sethi is therefore, overruled. The 
appeal shall now come up for arguments 
on merits on March 17, 1977. 


Order accordingly. 
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Dr. A. S. ANAND AND 
I. K. KOTWAL, JJ. 
Dewan Chand Barbar, Appellant v. 
M/s. Jay Pee Finance Corp., Respondent. 
Letters Patent Appeal No. 3 of 1975, 
D/- 24-12-1976.* 


(A) Evidence Act (1872), S. 58 — Proof 
—- Insufficiently stamped document — 
Document not admitted in evidence — 
Execution admitted in pleadings — No 
relief can be granted on basis of admis- 
sion in view of bar of S. 35, Stamp Act. 
(Stamp Act (1899), S. 35). 


The object of 5. 58 is only to use the 
admission pertaining to the execution of 
a document as an alternative to its formal 
proof and not to use such an admission 
as a lever to circumvent other provisions 
of law restricting or prohibiting the use 
of such document. One of such provisions 
of law is contained in S. 35 of the Stamp 
Act which ordains that an unstamped or 
insufficiently stamped document shall 
neither be used in evidence nor shall the 
same be acted upon. It is, therefore, 
manifest that before a party can ask the 
court to give it relief on the basis of a 
document, it shall have to cross the hurdle 
of S. 35 of the Stamp Act to enable the 
Court not only to receive such a docu- 
ment in evidence but also to enable it to 
act upon it. (Para 6) 


Where the document has not been ad- 
mitted in evidence nor exhibited ag such 
by the court and it is insufficiently stamp- 
ed, no relief can be given on its basis (in 
view of the bar contained in S. 35 of the 
Stamp Act) merely on the ground that 
the execution of the document has been 
admitted by the party against whom the 
relief is sought. ATR 1968 Mad 294, Rel. 
on; AIR 1961 SC 1655, Distinguished. 

(Paras 9. 10) 


(B) Negotiable Instruments Act (1881), 
S. 4 — Pro-note — Absence of time gap 
between advancing a loan and execution 
of pronote — Does not by itself indicate 
whether pronote was or was not a col- 
lateral security. AIR 1938 Mad 785 (FB), 
Rel. on. (Para 12) 

(C) Civil P. C. (1908), S. 24 — Transfer 
of pending suits — “Pending” — Mean- 


‘ing. 





*(Against judgment of Jaswant Singh J. 
reported in 1975 Kash LJ 339). 
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The jurisdiction of a court to try a suit 
depends upon the allegations made in the 
plaint and not on the defence set up in 
the written statement. A suit will be 
deemed to have been validly filed in a 
court if the averments made in the plaint 
gave jurisdiction to the court to try the 
same. If later on it was found that the 
averments made in the plaint were not 
correct, it cannot be said that the suit was 
not legally pending in the court. The re- 
sult might be different where the aver- 
ments in the plaint ex facie showed that 
the court did not have jurisdiction to try 
the suit. AIR 1960 Pat 244 (FB), Rel. on. 


(Para 13) 
Cases Referred: Chronological Paras 
AIR 1974 SC 471 9 
AIR 1969 Bom 255 9 
ATR 1968 Mad 294 7 
AIR 1967 Cal 191 9 
AIR 1966 J & K 127: 1966 Kash LJ 149 11 
AIR 1961 SC 1655 8 
AIR 1960 Pat 244(FB) 14 
AIR 1947 Mad 422 4,7 
AIR 1946 Mad 457 7 
AIR 1938 Mad 785 (FB) 12 
ATR 1933 Mad 117 7 
AIR 1932 Mad 693 -4,7 
(1894) ILR 18 Bom 369 7 


Brij Mohan Bhardwaj, for Appellant; 
Vinod Kumar Gupta, for Respondent, 
KOTWAL, J.:— This appeal under 
the Letters Patent is directed against the 
judgment of a learned Single Judge of 
this Court* (Hon’ble Chief Justice Jaswant 
Singh as his Lordship then was) and 
arises in the circumstances which present- 
ly follow: 


The plaintiff, who is the respondent in 
this appeal, has brought a suit under 
O. XXXVII of the Civil P. C. for the re- 
covery of Rs. 7,630/~ against the defen- 
dant, who is the appellant before us. An 
objection was taken by the defendant-ap- 
pellant that the suit pronote being in- 
sufficiently stamped S. 35 of the Stamp 
Act was a clear bar to its admissibility in 
evidence, and no relief could be given to 
the plaintiff-respondent on the basis of 
this pronote, An additional issue was 
raised by the learned single Judge in the 
following terms :— 

“Whether the suit pronote is insuffi- 
ciently stamped and as such is inadmis- 
sible in evidence ?” 

2. After hearing the arguments of the 
learned counsel for the parties, the learn- 
ed single Judge came to the conclusion 
that the suit pronote being insufficiently 


* Reported in 1975 Kash LJ 339. 
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stamped was inadmissible in evidence, but 
keeping in view the averments made by 
the plaintiff in Paras. 2 and 3 of the plaint, 
the learned single Judge held that the 
plaintiff-respondent was entitled to get 


‘relief on the basis of the original debt. 


Operative part of the judgment appealed 
against reads thus :-— 


“The issue is disposed of accordingly, 
and it is held that the plaintiff is entitled 
to sue on the original debt and adduce 
other evidence in support thereof.” 


Mr. Bhardawaj, the learned counsel for 
the appellant has assailed the judgment 
under appeal on two grounds. His first 
contention is that once the learned single 
Judge held that no relief could be given 
to the respondent on the basis of the suit 
pronote, the provisions of O. XXXVII of 
the Civil P. C. ceased to apply to the suit 
and the suit amount being only Rupees 
7,630.00, the High Court could not try the 
suit on its original side. The other con- 
tention raised by the learned counsel is 
that the suit is based purely upon a pro- 
note which was not and could not be a 
collateral security, and the plaint also 
does not contain any averment entitling 
the respondent to get relief on the basis 
of the original consideration in the alter- 
native, The learned single Judge, accord- 
ing to Mr. Bhardwaj has erred in making 
out a case for original consideration in 
favour of the respondent, 


3. Mr. Gupta, the learned counsel for 
the respondent has on the other hand 
argued that the execution of the pronote 
having been admitted by the appellant 
both in his written statement as well as 
in the endorsement made on the pronote 
itself, the bar created by S. 35 of the 
Stamp Act cease to apply and the respon- 
dent is entitled to relief on the basis of 
the suit pronote. Reiterating what he 
had argued before the learned single 
Judge, Mr. Gupta has contended that the 
pronote was nothing but a collateral se- 
curity for the repayment of the debt in- 
curred by the appellant under the Hire 
Purchase Agreement. Lastly the learned 
counsel urged that in case this court 
comes to the conclusion that the suit pro- 
note is inadmissible in evidence, the suit 
should be transferred under the provisions 
of S. 24 of the Civil P. C. to any subordi« 
nate court competent to try the same. 

4, The first contention which falls for 
our consideration in this appeal is as to 
whether the respondent is entitled to any 
relief on the basis of the suit pronote. It 
is not disputed that the pronote is insuffi< 
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ciently stamped. It is also not disputed 
that the pronote cannot be admitted in 
evidence even on payment of penalty. 
That the appellant had admitted the ex- 
ecution of the pronote both in his written 
statement as well as in the endorsement 
made by his counsel on the back of the 
pronote is also incontrovertible. Ne 
difficulty, therefore, would have arisen in 
adjudging the suit pronote inadmissible in 
evidence within the meaning of S. 35 of 
the Stamp Act in the absence of the afore- 
said admissions made by the appellant. 
Mr. Gupta has argued that the moment 
the appellant admitted the execution of 
the pronote, the question of its admissibi- 
lity lost all importance and the respon- 
dent could not be troubled any more by 
the mischief of S. 35 of the Stamp Act. 
To substantiate his argument Mr. Gupta 
has placed reliance on a Single Bench 
decision of the Madras High Court in 
Ponnusami Chettiar v. Kailasam Chettiar, 
AIR 1947 Mad 422, wherein Rajaman- 
nar, J. while relying upon an early Single 
Bench Judgment of the same Court in 
Alimana Sahiba v. Subbarayudu, AIR 
1932 Mad 693 held that when the fact of 
execution of a document is admitted, S. 58 
of the Evidence Act shall have full play, 
overriding any provision to the contrary 
in any other law including the Stamp Act. 
These authorities no doubt support the 
contention raised by Mr. Gupta, the 
learned counsel for the respondent; but 
with due respect to the learned Judges 
we are unable to agree with the principle 
laid down in these authorities, 


5. Section 35 of the Stamp Act to the 
extent it is relevant for the purpose of 
deciding this appeal is reproduced as 
below :— 


“No instrument chargeable with duty 

shall be admitted in evidence for any 
purpose by any person having by law or 
consent of parties authority to receive 
evidence, or shall be acted upon, regis- 
tered or authenticated by any such per- 
son or by any public officer, unless such 
instrument is duly stamped.” 
A plain reading of this Section would 
show that it creates a three-fold bar in 
respect of unstamped and insufficiently 
stamped document; (1) that it shall not be 
received in evidence; (2) that it shall not 
be acted upon; and (3) that it shall not 
be registered or authenticated. 


6. Section 58 of the Evidence Act lays 
down the rule of dispensing with the 
formal proof of a document by examining 
its scribe or other marginal wiinesses or 
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by any other mode of proving a document,, 
when the execution of the document has 
been admitted by the party against whom 
it is sought to be used. The object of 
the Section is only to use the admission 
pertaining to the execution of a document 
as an alternative to its formal proof and 
not to use such an admission as a lever 
to circumvent other provisions of law 
restricting or prohibiting the use of such 
document. One of such provisions of law 
is contained in S. 35 of the Stamp Act 
which ordains that an unstamped or in- 
sufficiently stamped document shall nei- 
ther be used in evidence nor shall the 
same be acted upon. It is, therefore, 
manifest that before a party can ask the 
court to give it relief on the basis of a 
document, it shall have to cross the hurdle 
of S. 35 of the Stamp Act to enable the 
Court not only to receive such a docu- 
ment in evidence but also to enable it to 
act upon it. 

7. The correctness of the aforesaid 
judgments viz.: AIR 1947 Mad 422 and 
AIR 1932 Mad 693 (supra) came to be 
considered by a Division Bench of the 
same High Court in Yasodammal v. Janaki 
Ammal, AIR 1968 Mad 294 wherein their 
Lordships held that the aforesaid cases 
were not correctly decided and relying 
upon the judgment of the Bombay High 
Court in Chenbasappa v. Lakshman Ram- 
chandra, (1894) ILR 18 Bom 369, and a 
few other judgments of the Madras High 
Court observed as follows :— 

“Tt is necessary to refer to the decision 
in Ponnusami Chettiar v. Kailasam 
Chettiar where Rajamannar J. (as he 
then was) has followed the earlier deci- 
sion AIR 1932 Mad 693 and passed a de- 
cree in favour of the plaintiff based upon 
the admission of the execution of the un- 
stamped promissory note contained in the 
written statement of the defendant. The 
attention of the learned Judge does not 
appear to have been drawn to the several 
decisions referred to earlier and in parti- 
cular to the observations of the Privy 
Council about the significant language of 
S. 35 of the Stamp Act. The attention of 
the learned Judge was also not drawn to 
the fact that in the later decision in 
Achutaramana v. Jagannadham, AIR 1933 
Mad 117 the earlier decision in AIR 1932 
Mad 693 was not followed. ‘With great 
respect to the learned Judges, the view 
taken in AIR 1982 Mad 693 and AIR 1947 
Mad 422 is not correct and is opposed to 
the plain language of S. 35 of the Stamp 
Act (vide also Mullahs criticism in 
Mullah’s Stamp Act at p, 126),” 
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At another place in the same judgment, 
their Lordships observed as under :— 


“A perusal of the judgment shows that 

where a party is placed in such a predica- 
ment of not being able to validate a docu- 
ment by payment of penalty, he could 
nevertheless be awarded relief if the un- 
stamped document was in the possession 
of the other side. With respect we are 
unable to agree with this view, in the 
first place, as observed earlier, S. 35 of 
the Indian Stamp Act operates as a clear 
bar and even the. admission of the defen- 
dant cannot be relied upon by the plaintiff 
to award any relief to him. The atten- 
tion of the learned Judge does not appear 
to have been drawn to an earlier decision 
in Subbiah Pillai v. Muthathal Achi, AIR 
1946 Mad 457 in which it was held that 
even if the contesting party was in wrong- 
ful possession of an unstamped document, 
relief could not be given to the other side. 
Chandrasekhar Aiyar J. who delivered 
the judgment took the view that the 
prohibition contained in S. 35 of the Stamp 
Act was absolute i.e. the document could 
not be acted upon for any purpose what- 
ever and the fact that the document was 
being wrongfully retained by the other 
side would not make any difference. The 
learned Judge observed that once it was 
conceded that the document in question 
was unstamped, the suppression by the 
defendant of the document would not 
‘render the position for the plaintiff any 
the better as the prohibition in S. 35 
would be attracted and would come into 
play.” 
We are in respectful agreement with the 
view taken by the Madras High Court in 
Yasodammal v. Janaki Ammal, AIR 1968 
Mad 294 (Supra). 

8. Mr. Gupta then drew our attention 
to a Supreme Court judgment in Javer 
Chand v. Pukhraj Surma, AIR 1961 SC 
1655 and laying main stress upon the 
parenthesis in Para. 5 of the judgment 
tried to emphasise that admission in re- 
gard to the execution of a document 
enough to’ overlook the requirements of 
S. 35 of the Stamp Act. We are afraid 
we cannot agree with Mr. Gupta. The 
principle laid down in this authority is 
based upon facts which are slightly diffe- 
rent from the facts of the instant case. In 
the case before the Supreme. Court not 
only execution of the document was ad- 
mitted by the defendant but the docu- 
ment was also allowed to be “admitted in 
evidence” and exhibited as such by the 
defendant without any objection and 
thereafter permitted to be used “in exa- 


on 
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mination and cross-examination” of the 
witness in the trial court. Under these 
circumstances it was held that once provi- 
sions of S. 36 of the Stamp Act were at- 
tracted to a case, the bar created by S. 35 
of the Stamp Act could no more be pres- 
sed into service by the defendant either 


-in the trial court or in the appellate court 


or in the revisional court and the docu- 
ment would be not only admissible in 
evidence but relief could also be given 
to the plaintiff on the basis of the docu- 
ment on its proof. Some of the observa- 
tions made by their Lordships of the Su- 
preme Court may be reproduced as 
under :— 

os . Where a question as to the 
admissibility of a document is raised on 
on the ground that it has not been stamp- 
ed, or has not been properly stamped, it 
has to be decided then and there when 
the document is tendered in evidence. 
Once the Court rightly or wrongly, de- 
cides to admit the document in evidence, 
so far as the parties are concerned, the 
matter is closed. Section 35 is in the 
nature of a penal provision and has far 
reaching effects. Parties to a litigation, 
where such a controversy is raised, have 
to be circumspect and the party challeng- 
ing the admissibility of the document has 
to be alert to see that the document is 
not admitted in evidence by the court. 
The Court has to judicially determine the 
matter as soon as the document is tender- 
ed in evidence and before it is marked as 
an exhibit in the case. The record in this 
case discloses the fact that the hundis 
were marked as Exs, P-1 and P-2 and 
before the endorsement admitted in evi- 
dence under the signature of the court. 
It is not therefore, one of these cases 
where a document has been inadvertent- 
ly admitted, without the court applying 
its mind to the question of its admissibi- 
lity. Once a document has been marked 
as an exhibit in the case and the trial has 
proceeded all along on the footing that 
the document was an exhibit in the case 
and has been used by the parties in exa- 
mination and cross-examination of their 
witnesses. S. 36 of the Stamp Act comes 
into operation. Once .a document has 
been admitted in evidence, as aforesaid, 
it is not open either to the trial court it- 
self or to a court of appeal or revision to 
go behind that order. Such an order is 
not one of those judicial orders which 
are liable to be reviewed or revised by 
the same court or a court of superior 
jurisdiction,” 


` 
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In the present case the pronote was yet 
to be admitted in evidence and the ap- 
pellant had. taken care not to allow it to 
be admitted in evidence and exhibited as 
such by the court. The Supreme Court 
judgment, therefore, cannot come to the 
rescue of the respondent. The observa- 
tion of their Lordships of the Supreme 
Court in para. 5 of the judgment; “in our 
Opinion, the High Court has erred in law 
in refusing to act upon those two Hundies 
which had been properly proved — if they 
required any proof, their execution hav- 
ing been admitted by the defendant him- 
self’, would only mean that once the ex- 
ecution of the Hundies was admitted by 
the defendant, the plaintiff was not re- 
quired to adduce any evidence in proof 
thereof; but nothing beyond that. The 
Supreme Court authority, therefore, also 
does not help the respondent. 


9. The learned counsel for the respon- 
dent has also placed reliance upon three 
more authorities viz: AIR 1967 Cal 191, 
AIR 1974 SC 471 and AIR 1969 Bom 255. 
These authorities are also of no help to 
the respondent for the simple reason that 
no objection in regard to the inadmissibi- 
lity of any document for want of due 
stamp was either taken or could be taken 
in these cases. The law on the subject 
may therefore, be summed up as follows: 


(i) A court is not competent to admit a 
document in evidence and give relief on 


its basis merely on the ground that the. 


execution of the document has been ad- 
mitted by the party against whom the 
relief is sought when the document is not 
duly stamped within the meaning of S. 35 
of the Stamp Act. 


(ii) If a document not duly stamped as 
such is tendered in evidence, the party 
against whom the document is sought to 
be used should object to its admissibility 
before the document is admitted in evi- 
dence by the court, and where such ob- 
jection has been taken, the court must 
decide the objection in a judicial manner 
before it admits the document in evidence. 


(iii) If a party against whom a docu- 
ment not duly stamped within the mean- 
ing of S. 35 of the Stamp Act is tendered 
in evidence, permits the document to be 
admitted in evidence, or exhibited as such 
by the court without any objection, it 
cannot object to its admissibility at a later 
stage in the trial court nor even in the 
appellate or revisional court, and relief 
can be given by the court on the basis of 
uch a document. : k 

Inne T ow in 


v m on 
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10. The suit pronote has not been 
admitted in evidence by the learned} 
single Judge as such no relief can be: 
given to the respondent on its basis, 
in view of the clear bar contained in: 
S. 35 of the Stamp Act. The conten- 
tion raised by Mr, Gupta, therefore, 
fails. 


11. This brings us to the argu- 
ment made by Mr, Bhardawaj, the 
learned counsel for the appellant 
that the learned single Judge had no 
material before him to make out a 
case of relief on the basis of original 
consideration in favour of the res- 
pondent. We are not impressed by 
this argument, however attractive it 
may be. Admittedly the loan 
whatever its amount which may be 
ultimately found by the court — was 
advanced in pursuance to the Hire 
Purchase Agreement between the par- 
ties, It cannot be gainsaid that even 
if the pronote is excluded the res- 
pondent would be entitled to a de- 
cree on the basis of the Hire Pur- 
chase Agreement on proof of its 
terms, The pronote cannot be consi- 
dered as the only document evidenc- 
ing the loan much less when admitted- 
ly it does not embody all the terms 
of the contract which are to be found 
in the Hire Purchase Agreement 
alone, It is no doubt true that the 
respondent has not in so many words 
stated that the pronote was got ex- 
ecuted by way of a collateral secu- 
rity, yet from a combined reading of 
paras, 2 and 3 of the plaint and the 
corresponding paras in reply thereto 
of the written statement, it clearly 
transpires that the pronote was no- 
thing but a collateral security for 
the payment of debt advanced under 
the Hire Purchase Agreement. The 
learned counsel for the appellant has 
also argued that as the pronote was 
executed immediately after the loan 
was advanced, so it was enough to 
show that the pronote could not have 
been executed by way of collateral 
security. To support his argument, 
the learned counsel has referred to a 
Division Bench decision of this Court 
in Ghulam Mohd. Labroo v, Habib 
Ullah, 1966 Kash LJ 149: (AIR 1966 
J & K 127) wherein Chief Justice 
S. M. F Ali (as His Lordship then 
was) laid down three tests for deter- 
mining whether or not a promissory 
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note could be said to have been exe- 
cuted by way of a collateral secu- 


rity. The three tests which His 
Lordship laid down are reproduced 
below:— 


(i) Cases where the plaintiff sues 
merely on the basis of a pronote 
pure and simple without alleging an 
independent transaction. In such 
cases, where the pronote is found to 
be inadmissible in evidence there 
can be no difficulty in holding that 
the suit will have to be dismissed 
and the transaction of loan cannot 
be proved. i 


(ii) There may be cases where there 
is an independent transaction of loan 
and after a sufficient interval of the 
said transaction a pronote is execut- 
ed either to guarantee the transaction 
entered into between the parties be- 
fore or to evidence the transaction. 
In such cases the preponderance of 
authorities are that where the origi- 
nal transaction is independent of and 
_ separable from the pronote the plain- 
tiff can certainly be allowed to prove 
the transaction and succeed on proof 
of the same. 


(iii) Then there may be cases where 
a transaction has been entered into 
between the parties and a  pronote 
has been executed simultaneously. 
These are the cases which present 
serious difficulty and various High 
Courts in India have expressed diver- 
gent views as to whether or not in 
such cases the plaintiff can be al- 
lowed to fall back upon the basis of 
the original transaction, if the pro- 
note is found to be inadmissible.” 


12. The learned counsel has argu- 
ed that his case squarely falls under 
the third test laid down in the said 
authority. We have gone through 
this judgment and we do not find 
that it supports the contention of 
the learned counsel for the appel- 
lant, That there is no time gap be- 
tween advancing a loan and execu- 
tion of the pronote, may be one of 
the tests for holding that the pronote 
is not a collateral security but sure- 
Ty it cannot be the only test. We 
are in respectful agreement with the 
view taken by the Full Bench in 
Perumal. Chettiar v, Kamakshi Ammal 
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AIR 1938 Mad 785 where their 
Lordships observed as follows: 


“The fact that the execution of 

the promissory note is contempora- 
neous with the borrowing cannot ex- 
clude the possibility of the instru- 
ment having been given as collateral 
security or by way of conditional 
payment. Whether a suit lies on the 
debt apart from the instrument there- 
fore depends on the circumstances 
under which the instrument was exe- 
cuted.” 
Every case has to be decided on its 
own peculiar facts and as already 
observed the facts of this case show 
that the suit pronote was a collate- 
ral security for payment of loan ad- 
vanced under the Hire Purchase 
Agreement. The contention raised 
by Mr. Bhardawaj is therefore, over- 
ruled. 


13. The only question which now 
remains to be decided is whether the 
learned single Judge was rightin con- 
tinuing with the trial of the suit 
which was no more a suit to which 
the provisions of O. XXXVII of the 
Civil P. C. were applicable, There is 
no dispute between the parties so 
far as the question of the jurisdiction 
of the High Court to continue the 
trial of the suit is concerned, and 
Mr. Gupta, the learned counsel for 
the respondent has conceded before 
us that in the circumstances as 
found by us the suit would be triable 
by a lower court which may be 
otherwise competent to try it but 
not by the High Court, In these cir- 
cumstances, therefore we are not 
called upon to give any finding on 
the right of the High Court to try 
the suit. Suffice it to say that as no 
constitutional point is involved in 
the suit nor do the parties agree that 
the suit should be tried by the High 
Court itself for the ends of justice, 
we are of the opinion that the suit 
should be tried by some lower court. 
Mr, Gupta’s prayer however is that 
the suit may be transferred by us to 
some lower court in exercise of the 
power vested in us under S. 24 of 
the Civil P. C. Mr. Bhardawaj, the 
learned counsel for the appellant, 
has questioned our right to take ac- 
tion under Section 24 of the Civil 
P. C, on the ground that we were 
competent to transfer the suit only 
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if it was legally pending before the 
learned single Judge. Since the suit 
was not based on a negotiable instru- 
ment nor its value exceeded Rupees 
20,000/- it cannot according to the 
learned counsel, be deemed to be 
“pending” before the learned single 
Judge of this court within the mean- 
ing of S. 24 of the Civil P. C. His 
difficult for us to swallow this argu- 
ment. The jurisdiction of a court to 
try a suit depends upon the allega- 
tions made in the plaint and not on 
the defence set up in the written 
statement, A suit will be deemed to 
have been validly filed in a court if 
the averments made in the plaint 
gave jurisdiction to the court to try 
the same. If later on it was found 
that the averments made in the 
plaint were not correct, it cannot be 
said that the suit was not legally 
pending in the court. The result 
might be different where the aver- 
ments in the plaint ex facie showed 
that the court did not have jurisdic- 
tion te try the suit. As the averments 
in the plaint in the present case 
clearly brought the suit within the 
ambit of O, XXXVII of the Civil 
P. C. the suit must be deemed to 
have been legally pending before the 
learned single Judge, 

14. In taking this view we are 
fortified by a Full Bench judgment 
of the Patna High Court in Shyam 
Nandan Sahay v. Dhanpati Kuer, 
AIR 1960 Pat 244 wherein their 
Lordships held as under:-—— 


“Where, however, there is no total 
lack of jurisdiction, but, on the con- 
trary, the averments in the plaint, if 
not challenged manifestly bring the 
ease within the jurisdiction of the 
court in which it is filed, its proceed~ 
ings are perfectly within jurisdiction, 
and want of jurisdiction in such 
case, can rightly be waived. In other 
words this kind of defect in jurisdic- 
tion is not fundamental in character 
and does not amount to anything 
more than a mere irregularity in the 
exercise of jurisdiction, 

The lack of pecuniary jurisdiction 
comes under the latter of the above 
two kinds of defects, and therefore, 
is not fundamental in character, It 
can be waived by any of the parties, 
and, if not challenged at the proper 
time, it cannot be questioned subse- 
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quently. This is apparent from Sec- 
tion 11 of the Suits Valuation Act, 
which clearly shows that there is no 
apparent defect in the frame of a 
suit due to low valuation and it does 
not take away the inherent jurisdic- 
tion of the court to entertain it. 

Where, therefore, on the valuation 

given in the plaint a particular court 
has jurisdiction to entertain the suit, 
a transfer of the same to another 
court under the provisions of Section 
24 of the Code of Civil Procedure is 
competent even though subsequently 
it is found that its real valuation was 
beyond the pecuniary jurisdiction of 
that court.” 
We, therefore, confirm the finding 
of the learned single Judge on the 
issue of admissibility of the pronote 
and hold that the respondent is not 
entitled to any relief on the basis of 
the suit pronote, We also confirm 
the finding of the learned single 
Judge that the respondent has plead- 
ed an alternative case for relief on 
the basis of original debt but we 
transfer the case from the file of 
the learned single Judge of this 
Court to the file of the Sub Judge 
(Chief Judicial Magistrate) Jammu 
for its trial. To this extent the ap- 
peal is allowed, but in the  circum- 
stances of the case without any order 
as to costs. 

15. Parties are directed to appear 
before the Sub Judge (C. J, M.) 
Jammu, on January 4, 1977. 

A, S. ANAND, J.:— I agree, 

Appeal partly allowed. 


AIR 1977 JAMMU & KASHMIR 67 
MIAN JALAL-UD-DIN, J. 

Amma Dar, Petitioner v. Aziz Dar, 
Respondent. 

Civil Revision No, 61 of 1976, D/- 
6-6-1977* 

Civil P, C. (1908), Ss. 115, 151 and 
152 — Rectification of error under 
Sections 151 and 152 — Revision is 
maintainable, 

A revision is dniae. against an 
order made under Sec. 152, C, P, C. 


*(Against Order of Munsiff, Tral, D/- 
17-6-1976). 
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which seeks to bring the decree in 
conformity with the judgment. Con- 
flict in judicial decisions indicated. 
(Para 5) 
In the instant case, the lower court 
rectified a mistake which had crept in 
the plaint, the compromise deed, and 
the decree, The Court exercised 
this power not only under Section 152 
C. P.C. but also under Section 151 of 
the Code under its inherent powers. 
In such circumstances, it is the revi- 
sion alone that is competent. The 
amended decree and judgment was 
not assailed but the order itself pass- 
ed under Section 152/151, C. P. C. 
(Para 6) 
The object of Section 152 of the 
Code is to further the ends of jus- 
tice where it might otherwise get 
defeated on account of any inadver- 
tent error or omission in the judg- 
ment, decree, or order, This section 
does not limit the origin of such er- 
rors or omissions in any manner nor 
also is there any reason to restrict 
its scope. The section is applicable 
to the errors and omissions made in 
the pleadings of the parties which 
are copied in the judgment and de- 
cree or the order. (Para 8) 
Cases Referred: Chronological Paras 


1974 J & K LR 359 

AIR 1960 J & K 37 

AIR 1957 All 133 

AIR 1954 Pat 108 

AIR 1950 Mad 578 

AIR 1950 Mad 15 

(1885) ILR 7 All 276 
(1885) ILR 7 All 876 (FB) 

K. N. Raina, for Petitioner; 
Trisal, for Respondent. 

ORDER:— The Civil 
directed against the order of the 
learned Munsiff, Tral, dated 17-6- 
1976, allowing the application of the 
respondent, herein, under Sections 
152/151 of the Code of the Civil Pro- 
cedure. 

2. It appears that in a suit for de- 
claration brought by the plaintiff- 
respondent against the appellant in 
respect of the suit land, the parties 
entered into compromise. A decree 
was passed on the basis of compro- 
mise. When the judgment and the de- 
cree were prepared a mistake was 
noticed therein by the respondent as 
regards a portion of land wrongly 
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‘shown in Survey No. 70. 
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i Both in 
the plaint and in the compromise 
there was mis-description of Khewat 
No. 70 as survey No. 70 whereas in 
fact the actual survey No, was 465 
in Khewat No. 70. The plaintiff de- 
cree holder thereupon sought correc- 
tion of this mistake both in the judg- 
ment and the decree. This applica- 
tion was resisted by the appellant 
on several grounds, inter alia that 
the application under Sections 152/ 
151, C. P. C. did not- lie in as much as 
the respondent did not seek the cor- 
rection of any clerical mistake but 
wanted amendment of a decree in 
respect of a portion of the land pur- 
ported to have been recorded in Sur- 
very No, 70 that did not figure at 
all in the suit. The learned Munsiff 
on consideration of the matter al- 
lowed the application and ordered 
the rectification of the mistake. Ag- 
grieved by this order, the. defendant 
has come up in revision before this 
court. 

3. A preliminary objection has 
been raised by Mr. Trisal, appearing 
for the respondent that the revision 
is not competent. The argument is 
that the order rectifying the mistake 
has merged in the amended decree 
and, therefore, the remedy available 
to the petitioner is to file an appeal 
against the amended decree and not 
come in revision before this court. In 
support of this view reliance has been 
placed on ATR 1950 Mad 15 and 578. 


4, This preliminary objection was 
met by Mr. N. Raina learned 
counsel for the petitioner by submit- 
ting that the order passed by the 
learned Munsiff being an order 
under Sections 152/151, C. P, C. it is 
not appealable, He has not come in 
revision against the amended decree 
but against the order allowing the 
application under Sections 152/151, 
C, P. C. which order is revisable 
and not appealable. 

- 5. The proposition debated before 
me, it seems, has been the subject- 
matter of some of the decisions of 
the Indian High Courts. The Madras 
High Court in AIR 1950 Mad 15 and 
also at p. 578, has, no doubt, taken 
the view that when an application 
under S, 152, Œ. P.C. is allowed and 
the amended decree is drawn up, 
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then an appeal should be filed 
against the amended decree and the 
revision is not competent. In the 
words of Vishwanatha Sastri J. an 
order amending a decree so as to 
bring it into conformity with the 
judgment is not revisable under Sec- 
tion 115 of the Code as an alterna- 
tive remedy in the form of an appeal 
against the amended decree is avail- 
able. Again Horwill J. in AIR 1950 
Mad 15, observed that where the 
judgment is amended to bring it 
into conformity with its earlier por- 
tion and decree is also amended and 
brought into conformity with the 
amended judgment, no revision lies 
against the amending order as an al- 
ternative remedy of appeal against 
the amended decree is available. The 
revision petition also cannot be con- 
verted into an appeal and that the 
remedy of the aggrieved party is by 
way of filing a revision petition and 
not an appeal. As against this the 
Allahabad High Court in Rugh Nath 
Dass v. Raj Kumar, ILR (1885) 7 All 
276, has opined that the revision is 
competent, In that case Mohmood 
J. held that the amending order 
would not amount to decree. He ex- 


pressed the opinion that a revision 
petition was competent, The mat- 
ter again came up for consideration 


before a Full Bench of the same High 
Court in ILR (1885) 7 All 876, in 
which the view of Mohamood J. was 
accepted. The same view has, bow- 
ever, been held by the High Courts 
of Calcutta, Allahabad and Bombay, 
‘that revision does lie, The balance 
iof authorities is, therefore in favour 
lof the proposition that a revision is 
‘competent against an order made 
lunder Section 152, C€. P. C. which 
'seeks to bring the decree in confor- 
Imity with the judgment. 

6. In the instant case, what the 
court below has done is that it has 
rectified the mistake which had crept 
in the plaint, the compromise deed, 
and the decree. This power the 
court has exercised not only under 
Section 152, C, P. C. but also under 
Section 151 of the Code under its 
inherent powers. In such circumstan- 
ces, it is the revision alone that is 
competent, The petitioner is not as- 
sailing the amended decree and judg- 
ment but the order itself passed 
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under Sections 152/151, C. P. C. This 


should make the position clear. The 
preliminary objection is, therefore, 
without merit and is hereby over- 


ruled. 


7. The second question posed is 
whether the court below was compe- 
tent to rectify the mistake in the 
judgment and the decree which had 
not crept in because of the mistake 
in the compromise deed but because 
of the mistake in the plaint itself. 
The view enunciated by the learned 
counsel for the petitioner is that the 
court could not travel beyond the 
judgment and decree and even be- 
yond the compromise deed and could 
not rectify the mistake in the plaint 
in so far as the misdescription of the 
survey number was concerned. 

8. In my opinion, this argument 
though attractive is not convincing. 
The court has inherent power to 
correct . clerical mistake, even in 
pleadings for the purpose of promot- 


ing ends of justice, the court has 
done in exercise of its inherent 
powers. Fortunately the point is no 


longer res: integra. This question 
came up for consideration before the 
Patna and Allahabad High Courts and 
also before this court in AIR 1960 
J&K 37 and 1974 J&K LR 359. 
The ratio of the authorities is that 
the object of Section 152 of the Code 
is to further the ends of justice where 
it might otherwise get defeated on 
account of any inadvertent error or 
omission in the judgment, decree, or 


order. This section does not limit 
the origin of such errors or omis- 
sions in any manner nor also is 


there any reason to restrict its scope, 
The Section is applicable to the er- 
rors and omissions made in the plead- 
ings of the parties which are copied 
in. the judgment and decree or the 
order. 1974 J & K LR 359 (supra) 
was a case where the plaintiff had 
inadvertently mentioned a wrong sur- 
vey number in the plaint. The error 
in the plaint was carried over in the 
decree which was ultimately passed 


in the suit. This mistake was not 
detected by the parties or by the 
court till the decree was put- into 


execution, - During the course of the 
execution proceedings, this mistake 
was noticed. Thereupon the decree- 
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holder sought the correction of the 
survey number by filing an applica- 
tion under Sec, 152, C, P. C. which 
was. allowed by the trial Court. A 
revision petition was filed in the 
High Court against the order of the 
trial Judge, which was dismissed by 
this court for reasons mentioned 
above. The same view has also 
been expressed in AIR 1957 All 133 
and AIR 1954 Pat 108. 


9. Having noticed that the court 
below was competent to rectify the 
mistake although it had crept in in 
the pleadings of the parties, the next 
question that falls for consideration 
is whether there was a case made 
out by the plaintiff-respondent in 
filing the application under Section 
152, C. P, C. For this it is pertinent 
to refer to the plaint as also the 
compromise deed. The suit of the 
plaintiff-respondent covers three dis- 
tinct pieces of land viz: 

_ (a) 1/2 of 9 Marlas recorded in 
Survey No, 217. 

(b) 1/4th of the land recorded in 
Survey No. 468. 

(c) 1/4th of 1 kanal and 9 marlas 

recorded (inadvertently) in Survey 
No. 70. 
A compromise was later on drawn up 
which also makes a mention of these 
very survey numbers and the lands 
shown therein. A decree was drawn 
up in accordance with the terms of 
the compromise deed, Now so far as 
the first two pieces of lands are 
concerned, i.e, land recorded in Sur- 
vey Nos, 217 and 468, there is no 
dispute with regard to their correct 
numbers. Both the compromise and 
the judgment as also the decree 
drawn up show the correct position 
with regard to the aforesaid Survey 
numbers, The only dispute is with re- 
gard to am area of 1/4th of 1 Kanal 
and 9 Marlas shown to have been 
recorded inadvertently in Survey No. 
70. 

19. Learned counsel for the res- 
pondent has submitted that the 
scribe who drafted the plaint and 
also the compromise deed made a mis- 
take in recording survey number as 
70 whereas it is khewat No. 70. The 
survey No. of 1 Kanal and 9 marlas 
is 564 as recorded in Khewat No. 70. 
So it was here where the mistake 
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had crept in. The respondent, there- 
fore, sought the correction of the 
survey number. This is all what he 
wanted the court to do, The conten- 
tion ‘of the appellant is that this is 
not possible because no correction 
could be made without inquiry. More 
over, the property is joint and 
is not delineated, therefore, no cor- 
rection can be ordered, He has fur- 
ther contended that Survey No, 465 
has got an area of 2 Kanals and 1 
Marlas i.e, 1 Kanal and 9 Marlas as 
Banjari-Qadeem and 12 Marlas Gair 
Mumkin Makan. It is submitted that 
in this survey number stands the 
house of the appellant on 12 Marlas of 
land and if the mistake is corrected, 
then it would jeopardise the inte- 
rests of the appellant as he may be 
asked even to vacate the house, But 
these contentions, in my opinion, have 
got no force because the suit of the 
appellant respondent is only with 
regard ‘to 1/4th of 1 kanal and 9 mar- 
las and is not with regard to 12 
marlas of land on which is situate 
the house of the appellant. Therefore, 
the respondent should feel no appre- 
hension on that score. Even if the 
land measuring 1 kanal and 9 marlas 
is held jointly by the several co- 
owners that would also make no 
difference because the decree-holder 
can seek partition of the land and 
oe get 1/4th of 1 kanal and 9 mar- 


11. Again, I am not convinced 
that the compromise or the decree 
that has followed the compromise is 
hit by the provisions of the Agrarian 
Reforms Act, At any rate, this ques- 
tion does not arise in these proceed- 
ings before me. 

12. For these reasons, I would, 
therefore, dismiss this petition with 
the observations that the rights of 
the petitioner in 12 Marlas of land 
recorded in Survey No. 465 will re- 
main intact, unafffected by the im- 
pugned order. 

13. The correction made is with- 
out jeopardising his interests. In the 
circumstances of the case, there will 
be no order as to costs. 

Petition dismissed. 


Ce a l 
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Sita Kour and another, Petitioners 
v. Aman Ullah, Respondent, 

Civil Revision No. 5 of 1975, 
13-5-1977* : 

Civil P, C. (1908), S. 115, ©O. 23, 
R. 3, O, 43 R. 1 (m) (prior to amend- 
ment in 1976) — “And in which no 
appeal lies thereto” — Order record- 
ing compromise under O, 23, R. 3 — 
Revision against — Maintainability 
=— Scope of S. 115, 

An order under R, 3 of O. 23 re- 
cording or refusing to record an 
agreement, a compromise or satisfac- 
tion is appealable under O., 48 R. 1 
(m) irrespective of the consideration 
whether the decree that followed it 
was a consent decree or not. The 
restriction that consent of the par- 
ties takes away the right of appeal 
does not attach to the order. Such 
an order is appealable and revision 
against the same is not, therefore, 
competent. AIR 1954 J & K 54, Fol- 
lowed, (Para 4) 

It is only the party aggrieved that 
ean file an appeal or revision, The 
decree or order being in favour of 
the plaintiff he has no cause to 
come in revision, It is of course, a 
different matter that the decree has 
proceeded upon the compromise 
- which is not based on lawful agree- 
ment because the instrument of sale 
offends some law for the time be- 
ing in force. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1954 J & K 54 2,4 

Z. A. Shah, for Petitioners; S. T. 
Hussain, for Respondent. 

ORDER:— This is a revision peti- 


D/- 


tion against the order of the Munsif 
Karnah dated 28-2-1975 recording 
compromise on the basis of which 


the court proceeded to pass the de- 
cree in favour of the plaintiff-peti- 
tioners. 

2. A preliminary objection has 
been raised by the learned . counsel 
appearing for the respondent that 
the order is appealable under O. 43, 
Rule 1 (m), therefore the revision is 





*(Against Order of the Munsiff, Kar- 
nah, D/- 28-2-1975). 
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incompetent. It is argued that the 
order recording compromise is ap- 
pealable notwithstanding the fact 


that the Court has passed decree 
consequent upon it. Reliance is plac- 
ed on AIR 1954 J & K 54, 


3. This objection is met by the 
learned counsel for the petitioner by 
enunciating the view that no appeal 
lies against the consent decree. In 
the present case as the decree has 
followed the order recording compro- 
mise therefore it being a consent de- 
cree is not appealable in terms of 
S. 96 of C. P. C. 


4. I am, however, 
cede to this argument, The peti- 
tioner has in unequivocal] terms 
claimed the setting aside of the order 
of the trial Court recording the com- 
promise. This is evident from the 
prayer column of the revision peti- 
tion. In other words the revision is 
not against the consent decree but 
against the order of recording com- 
promise consequent upon which the 
decree has been drawn, It is there- 
fore clear that the order ‘sought to 
be revised falls within the purview of 
O. 43, R. 1 (m). A Division Bench of 
this court in a case reported in AIR 
1954 J & K 54 has had occasion to 
consider this question, It ruled that 
an order under R. 3 of O. 23 record- 
ing or refusing to record an agree- 
ment, a compromise or satisfaction is 
appealable under O, 43, R, 1 (m) ir- 
respective of the consideration whe- 
ther the decree that followed it was 
a consent decree or not. The restric- 
tion that consent of the parties 
takes away the right of appeal does 
not attach to the order, I, therefore, 
hold that the order is appealable and 
the revision is not, therefore, compe- 
tent. 

5. On merits as well I find that 
there is no force in the revision in- 
as much as the decree is in favour of 
the plaintiff petitioner. It is only 
the party aggrieved that can file an 
appeal or revision, The decree or 
order being in favour of the peti- 
tioner he has no cause to come inre- 
vision, It is, of course, a different 
matter that the decree has proceed- 
ed upon the compromise which ac- 
cording to the learned counsel is not 
based on lawful agreement because 
the instrument of sale offends some 


unable to ac- 
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law for the time being in force. In 
my opinion as the decree is in favour 
of the plaintiffs they cannot chal- 
lenge or callin question the decree 
or the validity of compromise upon 
which the decree has proceeded. Nor 
ean the petitioners be heard to say 
that their attorney who was also a 
party to the suit has played fraud 
against them. If the petitioners feel 
that the compromise offends any pro- 
vision of law or that their. attorney 
has played fraud against them, they 
may choose some other remedy avail- 


able to them under the law. In this 
revision petition which is otherwise 
incompetent such questions cannot 


be decided. 


6. Learned counsel for ‘the peti- 
tioner has, however, sought to invoke 
the supervisory jurisdiction vested in 
this court under Art. 227 of the Con- 
stitution of India corresponding to 
Section 104 of the State Constitution. 
But that power is only a supervisory 
power, 
the petitioner to this effect. This re- 
quest cannot, therefore, be acceded 
to. Moreover it is doubtful if the 
exercise of supervisory power can 
resolve the controversy raised by the 
petitioners. 

7. For the foregoing reasons I dis- 
miss the revision petition, however 
leaving the parties to bear their own 
costs. 

Petition dismissed. 
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Qazi Abdul Salam, Petitioner v. 
Collector Land Acquisition, Srinagar, 
Respondent. 

Civil 1st Appeal No, 27 of 1975, D/- 
3-5-1977. 

Land Acquisition Act (1894), S. 23 
—- Market value — General princi- 
ples — Compensation — Determina- 
tion. 

Under Section 23, the market va- 
lue at the time of the issue of noti- 
fication under S, 6 is to be taken 
into consideration for fixing the 
amount of compensation, When cer- 
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tain sales pertain to a period far re- 
mote from the date of notification 
under S, 6, they are to be excluded 
from consideration for fixing the ap- 
proximate or the likely value of the 
land in dispute, For arriving at a 
just and reasonable market value 
only such of the sales may fruitful- 
ly be considered as have taken place 


v. Collector Land Acquisition 


before the relevant date of the de- 
claration under S. 6. Such of the. 
sale deeds may provide a basis for 


ascertaining the approximate market 
value of the land in dispute at the 
time of its ‘acquisition when these 
sale deeds pertain to a time only 3/4 


years before the date of notification 
under S. 6 and were thus approxi- 
mate in time and place, (Para 3) 


The compensation must be ` deter- 
mined by reference to the price 
which a willing vendor might rea- 
sonably expect to obtain from a will- 
ing vendee, The land is not to be 
valued merely by reference to the 
use to which it is being put at the 
time of acquisition but also by re- 
ference to the uses to which it may 
reasonably be put to in the near 
future. The possibility of its use 
for building purposes is also to be 
taken into consideration as that would 
very likely enhance its value, 

: (Para 7) 


S. K. Chackoo, for Petitioner; Z. A. 
Shah, for Respondent. -> 


G. M. MIR, J.u-— An extent of 
land measuring 16 kanals and 6 mar- 
las included in Survey Nos. 389, 390 
and 391 belonging to the appellant 
was acquired. vide preliminary noti- 
fication issued under Section 4 on 
14-1-1965 and after making declara- 


tion under Section 6 of the Land 
Acquisition Act on 13-3-1965. The 
extent of land is situated in Zooni- 


mar, Tehsil Khas, The Collector gave 
an award and an amount of Rupees 
29,225.24 was fixed as compensation 
in favour of the appellant which in- 
cluded the jabrana at the rate of 
15%. 

2. The award not being acceptable 
to the appellant, the matter was 
taken to the Additional District 
Judge in reference under S. 18 of the 
Land Acquisition Act. The learned 
Additional District Judge enhanced 
the amount of compensation to 
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Rs. 46,825/- including jabrana, He 
arrived at this amount of compensa- 
tion by calculating the price of the 
land at the rate of Rs, 2500/- per 
kanal, The appellant not being satis- 
fied with this increase in compensa- 
tion has come up in appeal before 
this court alleging that the amount 
awarded as compensation was ridicul- 
ously small. His contention was that 
the compensation should be calculat- 
ed at the rate of Rs, 6,000/- per 
kanal. 


3. We have been taken 
the evidence produced 
court by both sides. We have exa- 
mined various instruments of sale 
which have been produced by or at 
the instance of the appellant, The 
documentary evidence produced by 
the appellant in the trial court con- 
sists of copies of sale deeds executed 
by Abdul Rehman resident of Wa- 
zapora, Ahmad Dar resident of Zooni- 
mar, Moh’d Dar resident of Shri 
Bhat, Mst. Sarwa Banu resident of 
Reitengh, Srinagar and Hassan 
Akhoon R/o Nabdipora, On a serutiny 
of these instruments it is found that 
while the documents executed by 
Abdul Rehman, Ahmad Dar and Mst. 
Sarwa Banu pertain to the sales that 
had taken place after the date of 
notification issued in the instant case 
under S. 6 of the Land Acquisition 
Act, the documents concerning the 
sales effected by Moh’d Dar and 
Hasan Akhoon pertained to a period 
within three years before acquisition 
of land under reference, The sale 
deed of Abdul Rehman according to 
which 1 kanal and 10 marlas of 
land situated in Zoonimar, has been 
sold for Rs. 7,500/-, has been exe- 
cuted on 27-10-1966, i e, more than 
a year after the issue of declaration 
under Section 6 was made with re- 
gard to land in question, 


The sale deed of Ahmad Dar has 
been executed on 21-10-1967, about 
two years after the relevant date. 
Similarly the sale deed executed by 
Sarwa Banu is dated 3-5-1966. This 
transaction has also taken place 
after the notification under Section 6 
issued in the instant case. Apparent- 
ly all these sale deeds may not pro- 
vide a just basis for ascertaining the 
real Or approximately real market 


through 
in the trial 
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value of the land acquired in this 
case as these sales pertain to a period 
far remote from the date of the noti- 
fication under Section 6 in this case, 
as under 5. 23 of the Land Acquisi- 
tion Act the market value at the 
time of the issue of such notification 
was to be taken into consideration 
for fixing the amount of compensa- 
tion, These documents, therefore are 
to be excluded from consideration for 
fixing the approximate or the likely 
value ofthelandin dispute, For arriv- 
ing ata just and reasonable market va- 
lue only such of the sales may fruit- 
fully be considered as have taken 
place before the relevant date ie. 
13-3-1965, the date of the declaration 
ee S. 6 of the Land Acquisition 
ct. ; 

There are two such documents 
available on the file of this case: one 
was that of Moh'd Dar which has 
been executed on 21-11-1963. Accord- 
ing to this sale deed an extent of 3 
kanals 7 marlas of land situated in 
Zoonimar has been sold for Rupees 
14,000/-- By virtue of another docu- 
ment, Hassan Akhoon has sold a 
piece of land measuring 16'/ marlas 
situated in Zoonimar for Rs, 3,000/- 
and the sale deed has been executed 
on 3-5-1962. These two sale deeds 
may provide a basis for ascertaining 
the approximate market value of the 
land in dispute at the time of its ac- 
quisition as both these sale deeds 
pertain to a time only 3/4 years be- 
fore the date of notification under 


Section 6 in the instant case and 
were thus approximate in time and 
place. In addition to this documen- 


tary evidence the appellant has also 
led oral evidence in the trial court 
which -consists of among others, a 
clerk from the Deputy Commissioner’s 
office, an estate broker and a lessee 
of the orchard, The gist of their 
evidence was that the land in ques- 
tion was situated on general road, 
was an orchard and was fenced by 
a barbed wire. It has also been. 
brought on record that the annual 
income derived by the appellant from 
the orchard was Rs. 1250/-. 
According to the broker witness the 
price oftheland per kanal in that area 
in 1965 was not less than Rs. 10,000/-. 
He has however failed to give any 
specific instance wherein the sale had 
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taken place at a price of Rs. 10,000/- 
per kanal. The clerk witness of the 
appellant has testified that in 1962 
some pieces of land were acquired 
in Zoonimar (Nowshera) at the rate 
of paisa 75 per sq. ft, but according 
to him these small pieces of land 
were acquired for purposes of the 
widening of the road. Naturally all 
these small pieces of land consisted 
of frontal portions of different estates 
situated on main roads and as such 
no parallel can be wsefully drawn 
with the acquisition at hand. No 
documentary evidence has been led 
to establish the annual income de- 
rived from the orchard and as such 
the testimony of the lessee could not 
be relied upon in this regard, 


4. The contention that while ar- 
riving at the amount of compensation 
the trial Court failed to take into 
consideration the award and judg- 
ment of the District Judge Srinagar 
given in Reference Nos, 10, 11 and 13 
pertaining to an extent of land ac- 
quired vide the same notification 
under which the land in dispute was 
acquired, must fail as on perusal of 
the said judgment it was obvious 
that the District Judge’s award and 
judgment was mainly based on ins- 
truments of sale relating to periods 
after the acquisition which method of 
calculating market value we feel is 
not safe and may not be justified. 


5. The girdawar witness who has 
been produced by the respondent in 
the trial Court has admitted that the 
land in question consisted of an or- 
chard and that it had a number of 
fruit bearing trees in it, The Collec- 
tor while giving the award has made 
a distinction between the various 
kinds of land acquired. According to 
the award of the Collector the land 
in question consisted of Khushki, 
Banjar and Orchard. It was, there- 
fore, that while fixing the compensa- 
tion he adopted different yardstick of 
valuation for different types of land. 
Whether or not such a distinction 
was possible to be made in law in 
view of the prospective use of the 
land in dispute, it was obvious that 
in making such a distinction the Col- 
lector has not been fair to the appel- 
lant as according to the Girdawar 
who has been produced by the res- 
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pondents in the trial Court, the 
whole extent of land acquired con- 
sisted of an orchard and a large 
number of fruit bearing trees existed 
on the land, it appears that the dis- 
tinction made by. the Collector was 
not based on actual situation prevail- 
ing on the spot, It was in the evi- 
dence that a large number of fruit 
giving trees had been grown on the 
land in question and that it was 
fenced on ali sides by barbed wire 
and for all practical purposes was an 
orchard, To us it therefore appears 
that the distinction made by the Col- 
lector was unjustified, The valuation 
of the land per kana] in this case 
nae is to be made on a uniform 
asis. 


6. As has been stated above oniy 
two documents of sale produced in 
this matter may fruitfully be taken 
into consideration in arriving at an 
appropriate market value of theland 
in question on the relevant date. Ac- 
cording to one document, that of 
Moh'd Dar, the price fetched by him 
per kanal comes to about Rs, 4,000/- 
and vide the other document execut- 
ed by Hassan Akhoon the price per 
kanal also. comes to about Rs. 4,060/- 
though in the matter of time the ins- 
trument executed by Hassan Akhoon 
was not as proximate to the acquisi- 
tion in question as that of Moh’d Dar. 
Though it was established that the 
land in question consisted of an or- 
chard and was situated on the road- 
side and fenced on all sides, it was 
also a fact that the price obtained 
per kanal by Moh’d Dar or Hassan 
Akhoon could not form a sure basis 
for determining the compensation to 
be awarded in the instant case as the 
extents of land acquired in these 
cases were far smaller than the land 
acquired herein. Small extents of 
land usually fetch higher prices than 
bigger ones, In the instant case an 
extent of more than 16 kanals of 
land has been acquired and in all 
probability if the whole extent of 
land had been put to sale it would 
not have fetched the same price per 
kanal as obtained by Moh’d Dar and 
Hassan Akhoon, 

7. The question for determination 
therefore was as to what could have 
been the market value of the land 
in question at the time the declara- 
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tion under S, 6 was made, The com- 
pensation must be determined by re- 
ference to the price which a willing 
vendor might reasonally expect to ob- 
tain from a willing vendee. The land 
is not to be valued merely by refer- 
ence to the use to which it is being 
put to at the time of acquisition but 
also by reference to the uses to 
which it may reasonably be put to 
in the near future. It is plain that 
the possibility of its use for building 


purposes is also to be taken into 
consideration as that would very 
likely enhance its value, We have 


seen that just one or two years be- 
fore the acquisition of the land in 
question, the land in the vicinity had 
fetched about Rs, 4,000/- per kanal. 
This may provide some guide for fix- 
ing the appropriate price per kanal 
for the acquired land. While fixing 
the amount of compensation for the 
land acquired herein with reference 
to the price per kanal fetched by 
Moh’d Dar and Hassan Akhoon, the 
possibility of prices having been 
shown as inflated in later cases can- 
not be altogether overlooked as also 
the probability that the extent of 
land in the present case being quite 
a big one it might not have fetched 
the same amount as that fetched by 
Moh’d Dar who had a smaller plot 
in comparison to the one we are deal- 
ing with, cannot be ignored. 


8. In our opinion, therefore, on 
consideration of all the relevant 
matters, an amount of Rs. 3,000/- per 
kanal may be a fair, just, reasonable 
and proximate market value of the 
similarly situated estates that might 
have been prevailing in the year 
1965 in the area where the land ac- 
quired is situated, We are of the view 
that in the instant case also compen- 
sation at the rate of Rs, 3,000/- be 
allowed to the appellant. The total 
compensation for land alone there- 
fore comes to Rs, 48,900/- to which 
the appellant is hereby held entitled 
to. The usual jabrana at the rate of 
15% is also allowed and the appellant 
will be entitled to receive interest at 
the rate of 4% from the date of noti- 
fication under S. 6 upto the date of 
the actual payment of the amount to 
which he is hereby held entitled to. 
Tt also appears that there have been 
some structures on this piece of land 


Behari Lal-v. Prakash Chand 
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for which compensation had not been 
assessed till the date of the filing of 
this appeal, If it is so, the appellant 
will be entitled to usual compensation 
for those structures also, 

§. The appeal is therefore allowed 
to the extent indicated above but 
under the circumstances without any 
order as to costs. : 

10. MIAN JALAL-UD-DIN, I:— I 
have had the advantage of going 
through the well reasoned judgment 
prepared by my learned Brother 
Shri G, M. Mir J. I agree with him 
that the appeal be allowed to the 
extent indicated in the Judgment, 

Appeal partiy allowed. 
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Behari Lal, Petitioner v, Prakash 
Chand, Respondent. 

Civil Revn. No, 59 of 1976, 
13-5-1977.* 

Arbitration Act (1940), S, 34 — Ap- 
plication under — Contents of — 
Scope of section. 


Before the request of the defen- 
dant to stay proceedings under Sec- 
tion 34 of the Arbitration Act can be 
acceded to it is important for him to 
show that he is willing to do all 
things necessary to the proper con- 
duct of the arbitration and that he is 
prepared to abide by the decision of 
the arbitrator, In absence of any 
such indications in the application, 
the requirements of the section are 
not satisfied. Further, it is essential 
that the defendant should not have 
taken any steps in the proceedings. 
Where a defendant makes an applica- 
tion whatsoever in the court or prays 
for time to file the written state- 
ment that will constitute a step in 
the proceedings, (Para 5) 

M. L., Qureshi, for Petitioner; P. L. 
Kaul, for Respondent. 

ORDER:— This revision petition is 
directed against the order of the Ist 
Additional Munsiff Srinagar dismiss- 
ing the application of the petitioner 
under S, 34 of the Arbitration Act. 


*(Against order of ist Addl. Munsiff, 
Srinagar, D/- 6-7-1976). 
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2. Briefly speaking the facts of 
the case are that in a suit for rendi- 
tion of accounts and dissolution of 
partnership brought by Parkash 
Chand the plaintiff-respondent against 
Behari Lal the defendant-petitioner 
the court initially passed certain 
orders on the applications filed by 
the plaintiff along with the suit. No- 
tices were issued to the defendant to 
appear and file objections to these 
orders and also written statement in 
the case, The defendant appeared. 
He made a number of applications to 
' the court for recalling these orders. 
He even sought time to file written 
statement as is evident from the two 


interlocutory orders of the court 
dated 25-5-76 and 9-6-76, Time was 
granted by the court for this pur- 


pose, However, on a subsequent date 
the defendant made an application 
under S, 34 of the Arbitration Act 
asking the court to stay the proceed- 
ings in view of the Arbitration clause 
in the partnership deed. This applica- 
tion was resisted by the plaintiff on 
the ground that it was not maintain- 
able and could not be filed at this 
stage of the suit. 


3. Elaborate arguments were ad- 
dressed by the learned counsel. for 
the parties before the learned court 
below. The learned Judge agreed 
with the plaintiff that the application 
was not maintainable and was mis- 
conceived, It was accordingly dis- 
missed, Agegrieved by this order the 
defendant has come up in revision 
before this court, 


4. The important point that falls 
for determination in this revision 
petition is as to whether Section 34 is 
attracted to the case, Sec, 34 of the 
Arbitration Act provides; “Where any 
party to an arbitration agreement or 
any person claiming under him com- 
mences any legal proceedings, against 
any other party to the agreement or 
any person claiming under him in 
respect of any matter agreed to be re- 
ferred, any party to such legal pro- 
ceedings may, at any time before fil- 
ing a written statement or taking any 


other steps in the proceedings, apply 
to the judicial authority before 
which the proceedings are pending 


to stay the proceedings; and if satis- 
fied that there is no sufficient reason 


why the matter should not be refer- 
red in accordance with the arbitration 
agreement and that the applicant was, 
at the time when the proceedings 
were commenced, and still remains, 
ready and willing to do all things 
necessary to the proper conduct of 
the arbitration, such authority may 
make an order staying the proceed- 
ings. 


5. It is clear that. before the re- 
quest of the defendant to stay pro- 
ceedings could be acceded to it was 
important for him to show that he 
was willing to do all things necessary 
to the proper conduct of the arbitration 
and that he was prepared to abide by 
the decision of the arbitrator. This is 
not at all indicated in the applica- 
tion filed by the defendant. The appli- 
cation isincomplete and does not meet 
the requirements of the section. 
Again, what is important is that the 
defendant should not have taken any 
steps in the proceedings. As is clear 
from the various interlocutory orders 
of the court below the defendant 
sought several adjournments for fil- 
ing objections to the applications “Al- 
ed by the plaintiff and the orders 
passed by the court. He further 
sought two opportunities to file the 
written statement. It cannot, there- 
fore, be said that the defendant did 
not take any steps in the proceed- 
ings. I need not quote several autho- 
rities of the Indian High Courts as 
well of this court where the proposi- 
tion of law has been broadly stated 
that even a request by the defendant 
for grant of adjournment for filing 
the written statement amounts to 
taking steps in proceedings after ap- 
pearance, Therefore where a party 
such as in the present case makes an 
application whatsoever in the court 
or prays for time in filing the writ- 
ten statement that would constitute a 
step in the proceedings, 


6. For these reasons the provi- 
sions of Sec, 34 would not apply. The 
court below was, therefore, right in 
dismissing the application of the de- 
fendant, I affirm that order and dis- 
miss the revision petition which other- 
wise is also. not competent as the 
order impugned is appealable. I how- 
ever, leave the parties to bear their 
own costs, The parties are directed 
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to appear in the court below on. 31st 
of May, 1977 for further proceed- 
ings, 

Petition dismissed. 
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MIAN JALAL-UD-DIN AND 
G. M. MIR, JJ. 
_ Post Master General, Petitioner v. 
Shri Fateh Din, Respondent, 
Letters Patent Appeal No, 12 of 
1974, D/- 27-4-1977, l 


Letters Patent (J and K), Cl. 12 — 
Appeal under — Filing of certified 
copy of judgment appealed from 
along with memo of appeal — Neces- 
sity — Delay of two days — Condo- 
nation, 

An appeal filed under Cl. 12 prior 
to the High Court Rules 1975 is not 
required to be accompanied by copy 
of the judgment. It has been left at 
the option of the appellant to file or 
not to file copy of judgment along 
with the memo of appeal, However 
under the High Court Rules of 1975 
it is a mandatory requirement. The 
time spent by the appellant in ob- 
taining the copy of the judgment 
cannot therefore, be excluded in an 
appeal filed prior to 1975 Rules, 

(Para 4) 

A Government department cannot 
be treated differently from an ordi- 
nary litigant. It is doubtful if the 
extension in time can be sought on 
the ground that the appeal was re- 

` ferred to the Ministry of Law for 
the purpose of vetting it,.The appel- 
lant should be vigilant to pur- 
sue the matter of referring the 
appeal to the Ministry concern- 
ed well in time and should not 
take the risk of despatching the memo 
of appeal at a very late stage when 
time was about to run out. Just as a 
private litigant cannot be allowed to 
say that he spent some time in con- 
sultation with his lawyer and there- 
fore could not file the appeal in 
time and delay cannot be -:condoned 
on that ground, in the same way the 
department cannot be heard to say 
that because of the fact that legal 
advice was not tendered in time 
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therefore the memo of appeal could 
not be filed in time. A heavy burden 
is cast upon the appellant who seeks 
extension in time under S, 5 to ex 
plain the delay of each day. In the 
circumstances the delay of 2 days 
could not be condoned, (Para 6) 


N. K. Ganjoo, for Petitioner; K. N. 
Raina, for Respondent, 

MIAN JALAL-UD-DIN, J.:— Shri 
Fateh Din filed a writ petition 
against the Director Posts and Tele- 
graphs J & K Circle, Srinagar for 
issuing an appropriate writ quashing 
the respondent’s order contained in 
his letter No, STD/2-26 dated Janu- 
ary 18, 1974 addressed to the peti- 
tioner, The petition was heard by a 
learned single Judge of this court 
Mr. Justice Jaswant Singh, (as his 
Lordship then was). His Lordship 
held that the petitioner’s date of birth 
was December 24, 1916 and therefore 
under rules the petitioner was to be 
retained in service till he attained 
the age of 60 years subject, of course 
to the right of appropriate authority 
to retire him by giving him three 
months’ notice as contemplated under 
Cl. (j) of F.R. 56. The writ petition 
was consequently allowed and the 
impugned order was set aside. This 
judgment was delivered on October 
30, 1974. Aggrieved by this judgment 
and order of the learned single 
Judge, the appellant has come up in 
appeal before this court, The memo 
of appeal was presented on Decem- 
ber 31, 1974. 

2. Learned counsel appearing for 
the respondent has taken a prelimi- 
nary objection that the appeal is bar- 
red by limitation, His contention is 
that the appeal should have been fil- 
ed within sixty days from the date of 
order but the same was- filed after 
62 days. Realising this mistake the 
appellant filed an application under 
Section 5 of the Limitation Act for 
eondonation of delay, In the said ap- 
plication the appellant averred that 
he bona fide believed that the time 
prescribed for appeals under the L. 
P. Rules is 60 days excluding the 
time taken for obtaining a certified 
copy of the order appealed against. 
Under the then Rules which apply to 
the present appeal the memo of ap- 
peal was not required to be accom- 
panied by a copy of the judgment or 
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order, This Rule is therefore capable 
of interpretation that the time taken 
to obtain a certified copy of the 
order appealed against may not be 
excluded in computing the period of 
limitation in the appeal, The appel- 
lant has further averred that if this 
view is laid down that time spent in 
obtaining a certified copy of the 
order impugned cannot be excluded 
in computing the period of limitation 
then the delay of two days which 
has occurred may be condoned on 
the grounds: 


(i) that the appellant bona fide be- 
lieved that the time taken in obtain- 
ing a certified copy of the order 
would be excluded in computing the 
period of limitation; 


(ii) that the memo of appeal pre- 
pared by the advocate for the appel- 
lant was sent to the Law Ministry 
Govt, of India for serutiny and ap- 
proval, There was a delay in re- 
ceiving the memo of appeal which 
resulted in the delay of two days in 
filing the appeal; and 

(iii) that the delay in filing the ap- 
peal has been due to a bona fide mis- 
take and circumstances beyond the 
control of the appellant. 

3. In support of this application 
Sh. M, S. Raghavan Postmaster Gene- 
ral Jammu and Kashmir Circle has 
sworn an affidavit affirming therein 
the contents of the application. In 
his objections the respondent has 
stated that the relevant Rules applic- 
able under the Letters Patent clear- 
ly laid down that no certified copy of 
the order need be filed along with 
appeal, Therefore the question _of 
excluding the time spent in obtaining 
copy does not arise. The provisions 
of Limitation Act do not apply to 
appeals filed under the Letters Pat- 
tent. Therefore the time taken by 
the appellant in obtaining the copy 
of the judgment cannot be excluded. 
The appellant’s ignorance of law or 
misconception of legal position can- 
not furnish a ground for extending 
the time. The grounds urged for con- 
doning the delay are not valid and 
sufficient. The appellant has not 
proved that the delay had been occa- 
sioned because of the time taken by 
the appellant for referring the memo 
of appeal to the Ministry of Law, In 
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fact this also cannot furnish any 
ground for condoning the delay, The 
appellant has been negligent in filing 
the appeal in time, Objections are 
supported by the personal affidavit of 
the respondent, 

4. We have heard the learned 
counsel for the parties on the point 
of limitation, The present Letters 
Patent Appeal is covered by Rule 
issued under the Command Order of 
his Highness No, 7H of 1947 accord- 
ing to which the memo of appeal is 
not required to be accompanied by 
copy of the judgment. It has been 
left at the option of the appellant to 
file or not to file copy of judgment 


‘along with the memo of appeal. How- 


ever under the High Court Rules of 
1975 it is a mandatory requirement. 
Rule 48 provides that the memo of 
appeal under Cl. 12 of the Letters 
Patent shall amongst other things be 
accompanied by a certified copy of 
the judgment appealed from, But 
these Rules are not applicable to the 
present ease inasmuch as the appeal 
was filed before these Rules came 
into force. The present appeal is un- 
doubtedly covered by the old rule 
that was in force before the rules of 
1975 came into operation, It having 
been noticed that the old Rules do 
not prescribe the filing of the judg- 
ment along with the memo of ap- 
peal, time spent by the appellant in 
obtaining the copy of the judgment 
cannot therefore be excluded. It is 
only in those cases where the filing 
of the copy of the judgment along 
with the memo of ‘appeal is a legal 
requirement, and cannot be dispensed 
with, that the time spent by the liti- 
gant in obtaining the copy of the 
judgment can be excluded, The ap- 
pellant has himself admitted this le- 
gal position in para, 3 of his applica- 
tion wherein he has admitted that 
the Rule then in force “is capable of 
interpretation that the time taken to 
obtain a certified copy of the order 
appealed against may not be exclud- 
ed in computing the period of limi- 
tation in appeals.” For the foregoing 
reasons the time spent by the appel- 
lant in obtaining the copy of judg- 
ment cannot be excluded. 

5. It now however remains to be 
seen whether the delay of two days 
that has occasioned can be condoned 
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on the ground urged by the appel- 
lant in the application, According to 
the learned counsel the memo of ap- 
peal was sent to the Ministry of Law 
for approval. Neither the applica- 
tion nor the affidavit filed in sup- 
port of the application discloses as to 
when the memo of appeal was sent 
to the Ministry of Law and when it 
was received back from there by the 
appellant. The Court has not been 
taken into confidence in this mat- 
ter, It has not been established that 
the memo of appeal was returned by 
the Ministry of Law and was received 
by the appellant on 31-12-1974, the day 
when the appeal was presented, If 
it were sothen the question of condo- 
nation could be considered, The 
learned counsel for the appellant 
could not satisfy us with regard to 
this proposition of fact. No record 
has been made available to establish 
this, A heavy burden is cast upon 
an appellant who seeks extension in 
time under Section 5 to explain the 
delay of each day. This has been re- 
peatedly observed by this court in a 
number of eases, The ground there- 
fore having not been established, the 
delay cannot therefore be condoned 
on this score. 

6. There is yet another aspect of 
the question, A Govt. department 
cannot be treated differently from an 
ordinary litigant. It is doubtful if 
the extension in time can be sought 
on the ground that the appeal was 
referred to the Ministry of Law for 
the purpose of vetting it, The appel- 
lant should have been vigilant to 
pursue the matter of referring the 
appeal to the Ministry concerned well 
in time and should not have taken 
the risk of despatching the memo of 
appeal at a very late stage when 
time was about to run out. Just as 
a private litigant cannot be allowed 
to say that he spent some time in 
consultation with his lawyer and 
therefore could not file the appeal in 
time and delay cannot be condoned on 
that ground,in the same way the de- 
partment cannot be heard to say that 
because of the fact that legal advice 
was not tendered in time therefore 
the memo of appeal could not be fil- 
ed in time. 

7. For the foregoing 
are loath to allow this 


reasons we 
application 
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and grant extension in time. The ap- 
peal is held barred by time which 
is hereby dismissed but leaving the 
parties to bear their own costs, 


G. M. MIR, J.:— I agree, 
Appeal dismissed. 
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Usta Ahmedoo, Appellant v, Abdul 
Rehman Darzi and another, Respon- 
dents. 


Civil Second Appeal No, 33 of 1975, 
D/- 21-4-1977. 

T. P. Act (1882), S. 116 — Tenant 
holding over Landlord claiming 
increase in rent as per agreement — 
Tenant acquiring status of tenant 
holding over and also statutory ten- 
ant — Landlord cannot claim en- 
hanced rate of rent. 


The landlord had given a shop on 
lease to a tenant at the rate of 
Rs. 50/- per annum under agreement 
for one year, It was stipulated in 
the agreement that in case the ten- 
ant continued to occupy the shop 
after the expiry of the period of 
lease, he would be liable to pay rent 
at rate of Rs. 75/- per annum. After 
expiry of the lease, the tenant con- 
tinued to be in possession of the shop 
and continued to pay Rs, 50/- per 
annum and the landlord accepted the 
rent, After few years, the landlord 
filed a suit against tenant claiming 
the rent at the enhanced rate of 
Rs, 75/- per annum as per the stipu- 
lation in thé said agreement, 


Held that, as the landlord accepted 
the rent of Rs, 50/- per annum even 
after the expiry of the said lease and 
assented to his continuing in posses- 
sion of the said shop, the tenant had 
acquired the status of tenant holding 
over by virtue of S. 116 of the T. P. 
Act. He also became a statutory 
tenant after the expiry of the said 
lease. Therefore the relationship of the 
parties based on the original terms of 
the contract had ceased to exist, The 
tenant became a statutory tenant and 
also a tenant holding over, Therefore 
the landlord could not claim the en- 
hanced rate of rent at Rs, 75/- per 
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annum when he himself allowed the 
tenant to pay a rent of Rs. 50/- and 
accepted the same for number of 
years, AIR 1973 Delhi 122 and F. A. 
Nos. 21 to 24 of 1969, D/- 20-7-1971 
(J & K), Distinguished. (Para 4) 
Cases Referred: Chronological res 
AIR 1973 Delhi 122 
1971 Lab IC (N) 11:1969 Ren “oR 
861 (SC) 3 
(1971) First Appeal Nos. 21 to 24 of 
1969, D/- 20-7-1971 (J & K) 3 


S. T. Hussain, for Petitioner; Nanak 
Chand, for Respondents. 


JUDGMENT:— This is the plaintifi’s 
civil second appeal and arises out of 
a suit for the recovery of rent in res- 
pect of the premises held by the de- 
fendants-respondents. 


2. The plaintiff instituted the suit 
for the recovery of Rs. 218.75 in the 
court of Second Additional Munsif, 
Srinagar with the averment that the 
defendant-respondent had taken on 
lease the shop at the rate of Rupees 
50/- per annum from the father of 
the plaintiff and the defendants 2 to 
4 in the year 1956 for a period of 
one year under rent note dated 5-2- 
1956, There was a stipulation in the 
rent note that in case the defendant 
continued to occupy the shop after 
the expiry of the period of lease, 
then he would be liable to pay rent 
at the rate of Rs, 75/- per annum. A 
suit for the recovery of rent upto 
May, 1965 was already instituted 
against the defendants which culmi- 
nated in the passing of the decree 
against the defendants, The present 
suit was instituted on 8-5-1968, In 
the present suit the plaintiff claimed 
rent from May 1965 to 31st May, 
1968 at the rate of Rs. 75/- per 
annum, The trial Court decreed the 
suit of the plaintiff, It enforced the 
clause in the agreement according to 
which the plaintiff was entitled to 
charge Rs, 75/- per annum. The trial 
Court decreed the suit of the plain- 
tiff, It enforced the clause in the 
agreement according to which the 
plaintiff was entitled to charge 
Rs, 75/- per annum ins.ead of Rupees 
50/-. On appeal the learned District 
Judge overset the finding of the 
trial Court. The learned appellate 
Court did not agree with the trial 
Court that the plaintiff could claim 
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rent at the rate of Rs. 75/- per 
annum, The court allowed the claim 
of the plaintiff only at the rate of 
Rs, 50/- per annum, 


3. The short point taken by the 
appellant in this appeal is that the 
lower appellate Court has wrongly 
decided the question of the rate of 
rent. Learned counsel appearing for 
the appellant has submitted that the 
plaintiff was within his rights to 
charge rent at the rate of Rs. 75/- 
per annum as it was a condition 
agreed to by the parties in the agree- 
ment, The prayer for enforcement of 
this clause could not be rejected 
merely on the ground that it was a 
penal clause. The learned counsel has 
also assailed the judgment of the 
lower appellate court on the ground 
that it had taken into consideration 
some extraneous circumstance, which 
was not relevant for the decision of 
the case, In support of his conten- 
tion the learned counsel has among 
others relied upon AIR 1973 Delhi 
122; (1971 Lab IC (N) 11) (SC) and 
also on an unreported judgment of a 
DB of this court given in First ap- 
peals Nos. 21 to 24 of 1969:Ch, Qa- 
dir Shora v. Padma Devi dated 20-7- 
1971 (J & K). 

4. I have given by thoughtful con- 
sideration to the question posed be- 
fore me, It is true that there is a 
stipulation in the lease agreement to 
the effect that in case the defendant 
continues to occupy the premises 
after the expiry of the period of 
lease, then the plaintiff would be en- 
titled to claim rent at the rate 
of Rs. 75/- per annum. The rent 
note was executed on 5-2-1956 and 
was for the period of one year. After 
the expiry of one year the defen- 
dant-tenant continued to pay the 
rent at the original rate of Rs. 50/-. 
The landlord assented to his continu- 
ing in possession and accepted this 
rate of rent. By virtue of the opera- 
tion of S. 116 of T, P. Act the defen- 
dant acquired the status of a tenant 
holding over, He also became a sta- 
tutory tenant after the expiry of the 
lease. That the defendant paid the 
rent at the rate of Rs. 50 per annum 
and the landlord accepted the same 
this process continued upto the year 
1965. It is not therefore clear as to 
how after 1965 the plaintiff can be 
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allowed to enforce the penal clause 
of the lease agreement, In fact the 
relationship of the parties based on 
the original terms of the contract 
had ceased to exist, The tenant be- 
came a statutory tenant and also a 
tenant holding-over, It is significant 
to note that even in the first suit in- 
stituted by the plaintiff for the reco- 
very of rent he did not charge more 
than Rs. 50/- per annum, The pro- 
ceedings of the first suit concluded 
with the final disposal of the appeal 
in the High Court. Even in the High 
Court the plaintiff was awarded rent 
at the rate of Rs. 50/- per annum. 
Keeping all these facts and circum- 
stances into consideration I am of 
the view that the plaintiff cannot now 
be allowed to charge rent at the en- 
hanced rate of Rs. 75/- when he him- 
self allowed the defendant-tenant to 
pay rent at the rate of Rs. 50/- ac- 
cepted the same for a number of 
years after the expiry of the lease. 
Tt will be deemed that after the ex- 
piry of the lease of one year he had 
decided not to enforce the penal 
clause against the ‘tenant and had 
waived the same, 


5. The authorities relied upon by 
the appellant are not applicable to 
the facts of the present case. AIR 
1973 Delhi 122 (supra) was a case 
where the landlord has. charged rent 
at a particular rate. The question 
debated before the Delhi High Court 
was whether the landlord could claim 
rent in excess of standard rent fixed 
under Rent Control Act. Their Lord- 
ships held that the prohibitions of 
Ss, 4 and 5 operated only after the 
standard rent of premises was deter- 
mined and not till then. So long as 
the standard rent was not deter- 
mined by the Rent Controller, the 
tenant must pay contractual rent, But 
after the standard rent is determined, 
the landlord became disentitled to 
recover any amount in excess of 
standard rent from the date on which 
the determination operates. That 
however is not the case before us. 
Here is not a case where fair rent has 
been fixed by the “Rent Controller 
and the landlord is demanding rent 
in exeess thereof. Similarly the un- 
reported judgment of this court has 
got no bearing on the facts of the 
present case. Moreover that was a 
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case which was not finally concluded 
but was remitted to the court below 
for giving decision on certain ques- 


tions which were referred to it, This 


is not a concluded judgment and 
does not lay down the view that a 
tenant is entitled to claim enhanced 
rate of rent after the expiry of the 
period of lease. 

6. For the foregoing reasons I am 
doath to agree with the appellant 
that he is entitled to claim enhanced ` 
rate of rent in the present case. The. 
learned appellate’ court has correctly 
decided the appeal, 

7. The result is that there is no 
force in this appeal which is hereby 
dismissed. 

Appeal dismissed. 
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M. R. A. ANSARI, C. J., DR. A. S. 

ANAND AND I. K. KOTWAL, JJ. 

Mahabir Singh, Petitioner v. State and 
others, Respondents. 

i Criminal Revn. No. 47 of 1975, D/- 7-4- 
977. 

Army Act (1950) (as amended by Act 
13 of 1975), Ss. 70, 69, 3 (viii) and 125 — 
Air Force and Army Laws (Amendment) 
Act (13 of 1975), S. 3 — Amendments, 
effect of —- Amendments are retrospective 
in operation — Accused, a Major in Army, 
committed to Sessions Court under Sec- 
tion 364, R. P. C., prior to amendment — 
Trial not yet started —- Accused is liable 
to be tried by court-martial] — Com- 
manding Officer may still exercise the 
option under S. 125. 1971 Cri LJ 470 
(J. .& K.) (FB), No longer good law in 
view of subsequent amendments. 

By virtue of the amendment Act the 
words “other than the State of Jammu - 
and Kashmir” occurring in S. 3 (viii) and 
the Explanation to S. 70 were omitted. 
The effect of the amendments made by 
the Amendment Act was that the Army 
Act as it stood before the amendment was 
made applicable to the State of Jammu 
and Kashmir also in the same manner as 
it was applicable to the rest of the 
country, By virtue of this Act the State 
of Jammu and Kashmir has been brought 
on par with the rest of India. Now 
plenary jurisdiction has been conferred 
on a court-martial to try a person subject 
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to the Army Act who has committed a 
civil offence in the State of Jammu and 
Kashmir, if the conditions mentioned in 
S. 69 of the Act are satisfied. 1976 J & K 
LR 153, Approved; 1971 Cri LJ 470 
(J & K) (FB), No longer good law in view 
of the amendments. (Paras 4, 5) 

The Army Act as amended by the Am- 
endment Act is applicable to cases which 
have been instituted prior to the passing 
of the amendment Act. The Amendm nt 
Act has affected the forum which belongs 
to the realm of procedure and is not a 
matter of substantive right of a party or 
a litigant. It has made it possible for a 
court-martial to try a person subject to 
the Act who has been guilty of a civil 
offence, provided other conditions men- 
tioned in S. 69 of the Army Act are satis- 
fied. 1976 J & K LR 153, Approved. 

(Paras 9, 10) 

The offence under S. 364, R. P. C. is a 
civil offence which though ordinarily 
triable by a Criminal Court becomes 
triable. by court-martial by reason of the 
provisions of S. 69 of the Army Act and 
both the Criminal Court as well as the 
court-martial have concurrent jurisdiction 
to try the petitioner. In such a case the 
provisions of Ss. 125 and 126 of the Army 
Act and S. 549 of the Criminal P. C. come 
into operation. (Para 11) 

Where the accused, a Major in Army, 
was committed to the Sessions Court, 
prior to the amendment, to take his trial 
for an offence under S. 364, R. P. C., but 
the trial has not yet started: even the 
charge has not been framed against him 
by the Sessions Judge, 

Held that in the peculiar circumstances 
of the case the Commanding Officer may 
still exercise the option under S. 125 of 
the Army Act and if he does not do so 
within a reasonable time it may be pre~ 
sumed that he does not want to exercise 
the option, in which case the Criminal 
Court may proceed with the trial. 

(Para 12) 
Cases Referred: Chronological Paras 
1976 J & K LR 153 5, 10 
1971 Cri LJ 470: AIR 1971 J & K 54 4 (FB) 
1961 (2) Cri LJ 828: AIR 1961 SC E 8 

S. L. Koul, for Petitioner; Advocate 
General, for the State. 

ANSARI, C. J. :— Major Mahabir Singh, 
the petitioner herein, who was serving in 
the army, is an accused in a case under 
S. 364, R. P. C. He has been committed 
to take his trial in the Court of Session 
at Srinagar. He was committed on 5-11- 
1974 and the trial has not- yet started; 
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even the charge has not been framed 
against him by the Sessions Judge. At 
this stage, he filed an application before 
the Sessions Judge challenging his juris- 
diction to try him. According to the peti- 
tioner he was governed by the Army Act, 
1950 (hereinafter referred to as the Army 
Act) as amended by the Air Force and 
Army Laws (Amendment) Act, 1975 (here- 
inafter referred to as the amendment 
Act) and by virtue of the provisions of 
the Army Act he was liable to be tried 
only by a court-martial. The learned 
Sessions Judge rejected this application 
holding that as the petitioner was accused 
of an offence under the R. P. C. and not 
under the I. P. C., the Army Act even as 
amended did not apply to the petitioner’s 
case and that the petitioner was triable 
only by the ordinary criminal courts. In 
so' holding the learned Sessions Judge 
purported to follow the rule laid down 
by a Full Bench of this Court in State 
v. Ram Lakhan, AIR 1971 J & K 54: (1971 
Cri LJ 470) (FB). 
under the Army Act before it was amend- 
ed in 1975. The effect of the amendment 
to the Army Act on the rule laid down 
by the Full Bench is a question that arises 
for consideration. The further ‘question 
arises whether the amendment made to 
the Army Act was retrospective in opera- 
tion. The revision petition was heard in 
the first instance by one of us namely 
myself sitting singly and as it was felt 
that the questions which arise for con- 
sideration were of sufficient importance 
to be considered by a larger Bench, this 
revision petition has been placed before 
this Full Bench. 


2 The position before the amendment 
of the Army Act may be firstly stated. 
The relevant provisions of the Army Act 
are as follows :— 


Under S. 3 (ii) ‘civil offence’ means an 
offence which is triable by a criminal 
court, 

“Criminal Court’ is defined in S. 3 (viii) 
as follows :— 

“Criminal Court means a court of ordi- 

nary criminal justice in any part of India, 
other than the State of Jammu & Kash- 
mir.” 
Under Cl. (xvii) of the same section 
‘offence’ means any act or omission 
punishable under this Act and includes a 
civil offence as hereinbefore defined, 
Cl. (xxv) reads: 

“All words and expressions used but 
not defined in this Act and defined in the 
L P. C. shall be deemed to have the 
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meanings assigned to them in that Code.” 
Section 69 reads as follows :— 

“Subject to the provisions of S. 70, any 
person subject to this Act who at any 
place in or beyond India commits any 
civil offence shall be deemed to be guilty 
of an offence against this Act, and if 
charged therewith under this section, shall 
be liable to be tried by a court-martial 
and, on conviction, be punishable as fol- 
lows, that is to say 

(a) if the offence is one which would 
be punishable under any-law in force in 
India with death or with transportation, 
he shall be liable to suffer any punish- 
ment, other than whipping, assigned for 
the offence, by the aforesaid law and such 
less punishment as is in this Act men- 
tioned, and 

(b) in any other case he shall be liable 
to suffer any punishment, other than 
whipping, assigned for the offence by the 
law in force in India, or imprisonment for 
a term which may extend to seven years, 
or such less punishment as is in this Act 
mentioned.” 


Finally Section 70 lays down :—~ 


“A person subject to this Act who com- 
mits an offence of murder against a per- 
son not subject to military, naval or air 
force law, or of culpable homicide not 
amounting to murder against such a per- 
Son or of rape in relation to such a per- 
son, shall not be deemed to be guilty of 
an offence against this Act and shall not 
be tried by a court-martial, unless he 
commits any of the said offences- 

(a) while on active service, or 

(b) of any place outside India, or 

(c) at a frontier post specified by the 
Central Government by notification in this 
behalf, f 

Explanation: In this section and S. 69, 
‘India’ does not include the State of 
Jammu & Kashmir.” 

The effect of the above provisions of the 
Army Act in the rest of India excluding 
the State of Jammu & Kashmir is that 
except the offences mentioned in S. 70 all 
other offences either under the I. P. C. 
or any other penal law committed by a 
person serving in the army are triable by 
a court-martial and not by a criminal 
court. It is only when the Officer Com- 
manding the company or the division in 
which the accused person is serving de- 
cides not to try the accused before a 
court-martial and that the accused should 
be tried by a criminal court that the cri- 
minal court may try the accused. But so 
far as the State of Jammu and Kashmir 
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is concerned, a person in the army who 
has committed an offence under the Ran- 
bir Penal Code or any other penal laws 
of this State is triable only by the ordi- 
nary criminal courts and not by a court- 
martial, 


3. This is in short what the Full Bench 
of this Court decided in the case to which 
reference has - been made. Jaswant 
Singh J. (as this Lordship then was) who 
spoke for the Full Bench stated the posi- 
tion thus: 


“A close and careful scrutiny of the 
first of these provisions i.e., S. 69 in the 
light of the above-mentioned rulings of 
the Supreme Court makes it clear that 
it is only when a civil offence is also an 
offence under the Act or deemed to be 
an offence under the Act, that both an 
ordinary criminal court as well as a court 
martial would have jurisdiction to try 
the person committing the offence. It 
follows therefore that if the act or omis- 
sion is not punishable under the Act, as 
well as under any law in force in India 
or is not a civil offence which can be 
deemed to be an offence against the Act, 
a court-martial would not have concur- 
rent jurisdiction with an ordinary crimi- 
nal court to try the person committing 
the offence ... Thus it is evident 
that it is only offences which are triable 
by an ordinary criminal court in any 
part of India excepting the State of 
Jammu and Kashmir that have been 
classified as civil offences under the Act. 
Now it cannot be gainsaid that offences 
under the Ranbir P. C. or offences created 
by any other penal statute enacted by the 
State legislature and having operation in 
the State cannot be tried by a court of 
ordinary criminal justice in any other 
part of India outside the State. As acts 
or omissions punishable under the Penal 
Code are not triable by courts of ordinary 
criminal justice in the rest of India, they 
neither amount to civil offences as defined 
by S. 3 (ii) read with S. 3 (viii) of the 
Act nor can they be deemed to be offences 
against the Act by virtue of S. 69 of the 
Act but for which a court martial would 
not have jurisdiction to take cognizance 
of and try an offence which is triable by 
a court of ordinary criminal justice ... ... 
see cee tee Reading S. 69 of the Act in the 
light of the definitions contained in 
Cls. (ii) and (viii) of S. 3 of the Act, it 
becomes absolutely clear that an offence 
triable by an ordinary court of criminal 
justice in Jammu & Kashmir is not a civil 
offence as contemplated by the Act.” 
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4. It would therefore appear that the 
rule laid down by the Full Bench was 
based upon the provisions of the Army 
Act as they stood at the time when the 
applicability of the relevant provisions 
was specifically excluded so far as the 
State of Jammu & Kashmir was concern- 
ed. But by virtue of the amendment Act 
the words ‘other than the State of Jammu 
and Kashmir’ occurring in S. 3 (viii) and 
the Explanation to S. 70 were omitted. 
The effect of the amendments made by 
the amendment Act was that the Army 
Act as it stood before the amendment was 
made applicable to the State of Jammu 
and Kashmir 'also in the same manner as 
it was applicable to the rest of the coun- 
try. The Statement of Objects and Re- 
asons appended to the Bill by which the 
amendment Act was passed indicates that 
the amendment Act was passed only in 
order to meet the situation created by 
the decision of the Full Bench of this 
court (Supra). Paragraphs 3 and 4 of the 
Objects and Reasons bring out the inten- 
tion of the legislature and they may be 
usefully reproduced : 

“3 A Full Bench of the Jammu and 
Kashmir High Court has held recently 
that as an offence against the Ranbir P.C. 
in force in that State cannot be tried by 
a court of ordinary criminal justice in any 
part of India other than that State, 
offences under that Code committed by 
service personnel do not qualify as civil 
offences and cannot, therefore, be tried 
by court-martial, The court rejected the 
argument that such offences when com- 
mitted by service personnel can be treat- 
ed also as offences under the I. P.C and 
tried by court-martial and overruled its 
earlier decision based on such argument. 





4. It is therefore proposed to amend 
the Air Force Act, 1950, and the Army 
Act, 1950, to ensure that offences triable 
by courts of ordinary criminal justice in 
Jammu & Kashmir also qualify as civil 
offences to the same extent as offences 
triable by courts of ordinary criminal 
justice in other parts of India and that 
the provisions as to civil offences contain- 
ed in these Acts do not make any distinc- 
tion between the State of Jammu & Kash- 
mir and the rest of India.” 

5. The learned Judge who delivered 
the judgment of the Full Bench in Ram 
Lakhan’s case (1971 Cri LJ 470) (J & K) 
(FB) (supra) had occasion to consider the 
position resulting from the passing of the 
amendment Act in M. L. Yadav v. G. O. C. 
10th Inf. Div., 1976 J & K LR 153 and he 
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explained the present position in the fol- 
lowing words :— 

“Tt will be noticed that the law with re- 
gard to a civil offence has also undergone 
a radical change as a result of the amend- 
ments in the Army Act, 1950, introduced 
by Act No. 13 of 1975 (Supra). By virtue 
of this Act the State of Jammu & Kash- 
mir has been brought on par with the 
rest of India. Now plenary jurisdiction 
has been conferred on a court-martial to 
try a person subject to the Army Act who 
has committed a civil offence in the State 
of Jammu & Kashmir, if the conditions 
e in S. 69 of the Act are satis- 

e e 

6. We are in respectful agreement 
with the above observations of the Divi- 
sion Bench. 

7. The learned Sessions Judge has 
merely followed the rule laid down by 
the Full Bench of this court in the case 
of Ram Lakhan and has not considered 
the effect of the amendment Act on the 
rule laid down by the Full Bench. He 
has therefore come to the erroneous con- 
clusion that the rule laid down by the 
Full Bench was still applicable after the 
coming into force of the amendment Act. 
This wrong approach on the part of the 
learned Sessions Judge has resulted in a 
wrong order passed by him. 

8 The amendment Act having thus 
made the Army Act applicable to the 
State of Jammu & Kashmir in the same 
manner as it is applicable to the rest of 
the country, let us state the position with 
regard to the jurisdiction of the ordinary 
criminal courts vis-a-vis the court mar- 
tial for trying a person serving in the 
army who is accused of a civil offence 
which falls within the scope of S. 69 and 
which falls outside the scope of S. 70 
of the Army Act. The position can best 
be stated in the words of the Supreme 
Court in E. G. Barsay v. State of Bombay, 
a 1961 SC 1762: (1961 (1) Cri LJ 

“The scheme of the Act therefore is 
self-evident. It applies to offences com- 
mitted by army personnel described in 
S. 2 of the Act; it creates new offences 
with specified punishments, imposes higher 
punishments to pre-existing offences, and ¢ 
enables civil offences by a fiction to be 
treated as offences under the Act; it pro- 
vides a satisfactory machinery resolving 
the conflict of jurisdiction, Further it 
enables, subject to certain conditions, an 
accused to be tried successively both by 
court-martial and by a criminal court. It 
does not expressly bar the jurisdiction of 
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criminal courts in respect of acts or omis- 
sions punishable under the Act, if they 
are also punishable under any other law 
in force in India; nor is it possible to 
infer any prohibition by necessary impli- 
cation. Sections 125, 126 and 127 exclude 
any such inference, for they in express 
terms provide not only for resolving con- 
flict of jurisdiction between a criminal 
court and a court-martial in respect of the 
same offence, but also provide for succes- 
sive trials of an accused in respect of the 
same offence.” 

9, The further question arises whether 
the Army Act as amended by the amend- 
ment Act is applicable to cases which 
have been instituted prior to the passing 
of the amendment Act. In the present 
case the petitioner was committed on 
5-11-1974 to take his trial in the court 
of session, The trial has not yet started 
and charges have also not been framed. 
The amendment Act was preceded by the 
Air Force and Army Laws (Amendment) 
Ordinance and the said Ordinance came 
into force on 25-1-1975. Section 4 (1) of 
the amendment Act repealed the Ordin- 
ance but S. 4 (2) provided that 

"Notwithstanding such repeal, anything 
done or any action taken under the Air 
Force Act, 1950 or the Army Act, 1950 
as amended by the said Ordinance shall 
be deemed to have been done or taken 
boa! tan .. the Army Act, 1950, as am- 
ended by this Act, as if this Act had come 
into force on the 25th day of January, 
1975.” 

10. The question is whether the am- 
endment Act became applicable to the 
petitioner’s case. The answer to this 
question is to be found in the Division 
Bench judgment of this Court in M. L. 
Yadav’s case (1976 J & K LR 153) (supra). 
The Division Bench has held as follows:— 

“The contention of Mr. S. P. Gupta that 

the amendment brought about with re- 
gard to the civil offences by virtue of 
Act No. 13 of 1975 (Supra) is not retro- 
spective in operation, is also in our opin- 
jon not well-founded. The said Act has 
affected the forum which belongs to the 
realm of procedure and is not a matter 
of substantive right of a party or a liti- 
gant. It has made it possible for a court 
martial to try a person subject to the Act 
who has been guilty of a civil offence, 
provided other conditions mentioned in 
S. 69 of the Army Act are satisfied.” 
We are in respectful agreement with the 
above observations and we hold that the 
Army Act as amended in 1975 has to be 
applied to the petitioner’s case. 
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1k. The net result of the above dis- 
cussion is that the offence which is al- 
leged to have been committed by the 
petitioner under S. 364, R. P. C. is a civil 
offence which though ordinarily triable 
by a criminal court becomes triable by 
court-martial by reason of the provisions 
of S. 69 of the Army Act and both the 
criminal court as well as the court-mar- 
tial have concurrent jurisdiction to try 
the petitioner. In such a case the provi- 
Sions of Ss. 125 and 126 of the Army Act 
and S. 549 of the Criminal P. C. come into 
operation. These provisions are repro- 
duced below: 

“S. 125. When a criminal court and a 
court martial have each jurisdiction in 
respect of an offence, it shall be in the 
discretion of the officer commanding the 
army, army corps, division or indepen- 
dent brigade in which the accused person 
ig serving or such other officer as may be 
prescribed to decide before which court 
the proceedings shall be instituted, and 
if that officer decides that they should be 
instituted before a court-martial, to direct 
that the accused person shall be detained 
in military custody, 


i S. 126. (1) When a criminal court having 
jurisdiction is of the opinion that proceed- 
ing shall be instituted before itself in res- 
pect of any alleged offence, it may, by 
written notice, require the officer referred 
to in S. 125 at his option, either to deliver 
over: the offender to the nearest magis- 
trate to be proceeded against according to 
law, or to postpone proceedings pending a 
reference to the Central Government. 

(2) In every such case the said officer 
shall deliver over the offender in com- 
pliance with the requisition, or shall forth- 
with refer the question as to the court 
before which the proceedings are to be 
instituted for determination of the Cen- 
tral Government, whose order upon such 
reference shall be final,” 

Section 549 of the Criminal P. C.: 

“The Government may make rules con- 
sistent with this Code and the Army Act 
in force in the State or any similar law 
for the time being in force as to the cases 
in which persons subject to military law, 
shall be tried by a court to which this 
Code applies, or by court-martial, and 
when any person is brought before a 
Magistrate and charged with an offence 
for which he is liable under the Army 
Act in force in the State to be tried by a 
court-martial, such Magistrate shall have 
regard to such rules, and shall in proper 
cases deliver him, together with a state- 
ment of offence of which heis accused, to 
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the Commanding Officer of the regiment, 
corps or detachment, to which he belongs, 
or to the commanding officer of the 
nearest military station for the purpose 
of being tried by court-martial. 

(2) Every Magistrate shall on receiving 
a written application for that purpose by 
the commanding officer of any body of 
troops stationed or employed at any such 
place, use his utmost endeavours to ap- 
prehend and secure any person accused 
of such offence.” 

12. It has been contended on behalf of 
the State that the conduct of the Com- 
manding Officer concerned in handing 
over the custody of the petitioner to the 
police for being produced before the cri- 
minal court for trial indicates that he did 
not exercise his option under S. 125 of 
the Army Act and therefore the criminal 
court could proceed to try the petitioner. 
The learned counsel for the petitioner has 
however contended that the Command- 
ing Officer could not have exercised the 
option under S. 125 of the Army Act in 
view of the decision of the Full Bench in 
Ram lLakhan’s case (1971 Cri LJ 470) 
(J & K) (FB) (supra). We are of the 
view that in the peculiar circumstances of 
this case the Commanding Officer may 
still exercise the option under S. 125 of 
the Army Act and if he does not do so 
within a reasonable time it may be pre- 
Sumed that he does not want to exercise 
the option; in which case the criminal 
court may proceed with the trial of the 
‘petitioner. There would. therefore be no 
justification for quashing the proceedings 
altogether which are now pending against 
the petitioner in the trial court. It would 
be sufficient if a direction is given to the 
trial court to either write to the Com- 
manding Officer as provided in S. 549 of 
the Criminal P. C. or dwait the decision 
of the Commanding Officer for a reason- 
able time. 

13. The revision petition is disposed of 
in the above terms, 

Order accordingly. 
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R. 562 — Post Offices Certificates 
Rules, 1960, Rule 254/19 — Ap- 
plicability — Licensing Authority 
under Punjab Excise Act accepting 
National Defence Certificates as 
security and afterwards making 
order of release — Release order, 


whether should conform to Rules 562 
and 254/19. ((i) Punjab Excise Act (1 
of 1914), Sec, 34 (2); (ii) Contract 
Act (1872), Ss. 65 and 70). 


The provisions of Art. 299 `of the- 


Constitution of India would be at- 
tracted only to a case where a con- 
tract was being entered into by the 
Union of India or the State in exer- 
cise of its executive powers. If some- 
thing was being done by a Govern- 
ment officer in exercise of the sta- 
tutory powers vested in him under a 
statute, application of Art. 299 would 
be out of question, ATR 1975 Pat 123, 
Rel. on. (Para 8) 


Rule 562 of the Post and Telegraph 
Manual, Vol. 6 and Rule 254/19 of the 


Post Office Certificates Rules apply 
only to those cases where contracts 
made or assurances given by the 


Union of India or State through its 
employees are made or given in exer- 
Cise of its executive-powers. 

(Para 8) 


Where the Licensing Authority in 
exercise of his powers under Sec- 
tion 34 (2) of the Punjab Excise Act 
demanded security from the peti- 
tioner for observance of the terms of 
the license and accepted five National 
Defence Certificates offered as secu- 
rity by the petitioner and afterwards 
the Licensing Authority made an 
order of release and informed the 
same to the Postal Authorities, 


Heid there was no justification to 
take recourse to Art. 299 of the Con- 


stitution; that Rule 562 of the Post 
and Telegraph Manual, Vol. 6 and 
Rule 254/19 of the Post Office Cer- 


tificates Rules of 1960 had no appli- 
cation and a certificate of release as 


contemplated by the aforesaid rules 
was not necessary, (Para 8) 
Held further that even assuming 


that a certificate under the aforesaid 
Rules was necessary, non-compliance 
with those Rules would render the ac- 
ceptance of security by Licensing 
Authority void ab initio and the peti- 
tioner had a right under S. 65 or 70 


io 
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of the Contract Act to get the certi- 


ficates encashed. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1975 Pat 123 8 


H. L. Bhagotra, for Petitioner; S. 
S, Salaria, for Respondents. 

ORDER:—- By virtue of this peti- 
tion, the petitioner seeks issuance of a 
writ of mandamus directing the res- 
pondents to encash five National De- 
fence Certificates bearing Nos. 12 ND 
G/O 098097, 12 ND G/O 097098, 12 ND 
E/1 183275, 12 ND F/O 941975, and 12 
ND F/O 041974 issued by respondent 
No. 1 in favour of the petitioner. 


2. The petitioner is a Public 
Limited Company. The five aforesaid 
National Defence Certificates for a 
total value of Rs, 12,500/- were pur- 
chased by Messrs. Kashmir Fruit and 
Chemical Industries through its Mana- 
ging Director Shri G, C. Devan on 
18th June 1968. The petitioner has 
placed these certificates on the file. 
As the name of the original purcha- 
ser, namely M/s. Kashmir Fruit and 
Chemical Industries, Jammu, was 
changed into Dewans Modern Brew- 
eries Limited, Jammu a corresponding 
change was also made in the name of 
the purchaser, It is also the admit- 
ted case of the parties that the certi- 
ficates though normally to be encash- 
ed on 18-6-1980 could be encashed 
12 months after the date of their 
issuance according to the option given 
to the purchaser in that behalf. These 
five certificates were pledged by the 
petitioner in favour of respondent 
No, 2 in connection with some com- 
mercial] dealings and entry to this ef- 
fect was also made by respondent 
No. 1 on the certificates. To this ex- 
tent there is no dispute between, the 
petitioner and respondent No, 1. Res- 
pondent No. 2 however has not cho- 
sen to file any objections somuch so 
that he has not even cared to put in 
his appearance in the court from 13th 
Oct. 1976 onwards. Normally an order 
setting respondent No, 2 ex parte 
should have been passed by the court 
but some how or other the same: has 
escaped the attention of the Court. 
Respondent No. 2 is therefore here- 
by set ex parte, The petitioner then 
goes on to state that a release of the 
aforesaid certificates was ordered by 
respondent No. 2 on 22-7-74 and an 
information to that effect was also 
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addressed by him to respondent 
No, 1, The petitioner further goes on to 
state that after securing release order 


from respondent No. 2, he ap- 
proached respondent No. 1 for en- 
cashment of the certificates but the 


certificates were not encashed rather 
respondent No, 1 referred the mat- 
ter to the Postmaster (Gazetted) to 
obtain fresh release order from res- 
pondent No, 2, which was of course re- 
fused by respondent No. 2. According 
to the petitioner he also served a notice 
on 14-11-1974 calling upon respon- 
dent No, 1 to encash the certificates 
but respondent No, 1 again referred 
the petitioner to respondent No.2 for 
obtaining a release certificate. The peti- 
tioner has therefore, prayed for issu- 
ance of a writ of mandamus on the 
grounds that respondent No. 1 was 
duty bound to encash the certificates 
and that by refusing to encash the 
certificates he has violated the peti- 
tioner’s fundamental rights to pro- 
perty guaranteed to him under the 
Constitution of India. 

3. Respondent No, 1 in his return 
has raised no genuine quarrel with 
the petitioner so far’ as the facts 
leading up to the filing of the writ 
petition are concerned. He has re- 
sisted the writ petition only on the 
ground that the order of release 
issued by respondent No. 2 is no 
order in the eye of law as the 
same does not conform to Rule 
562 of the Post and Telegraph Manual 
Vol. 6, and Rule 254/19 of the Post 
Offices Certificates Rules of 1960. 
This is so because. according to 
respondent No, 1 the release order 
should have contained a statement to 
the effect that respondent No. 2 had 
an authority from the President of 
India or Governor of Punjab to ac- 
cept the five aforesaid National De- 
fence Certificates as security from 
the petitioner. 

4. I have heard the learned coun- 
sel for the parties at length and also 
perused the record of the file. 


5. The learnea counsel for the 
petitioner has argued before me that 
no release certificate under the afore- 
said rules was necessary as the secu- 
rity had been taken and accepted by 
respondent No. 2 in exercise of his 
statutory powers under the Punjab 
Excise Act, and not under his execu- 
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tive powers as envisaged by Art. 299 
of the Constitution of India. On the 
other hand the learned counsel for 
respondent No, 1 has urged that a 
certificate under the aforesaid rules 
was a must under any circumstances 
and unless such a certificate was 
there, the right of encashment vested 
in respondent No, 2 and not in the 
petitioner. 


6. In view of the controversy rais- 


ed by the parties, two questions fall- 


to be determined by the court in this 
ease. The questions are: 


(i) was a certificate of release 
necessary in terms of Rule 562 of 
Posts & Telegraphs Manual, Vol. 6, and 
. Rule 254/19 of the Post Offices Certi- 
ficates Rules of 1960; and 

(ii) if such a certificate was neces- 
sary can respondent No, 1 still re- 
fuse encashment of the certificates, 
Rule 562 of the Posts and Telegraphs 
Manual, Vol. 6 and Rule 254/19 of 
the Post Offices Certificates Rules, 
1960 so far as the same are relevant 
for the disposal of this writ peti- 
tion, are reproduced below: 

"562. (1) The holder of certificate 
may at any time on his making an 
application in Form N.C. 41 pledge 
the certificate to (i) the President of 
India or Governor of a State; (ii) to 
the Reserve Bank of India or a Sche- 
duled Bank or a Co-operative Society 
including a Co-operative Bank; (iii) a 
Corporation or Government Com- 
pany; and (iv) a local authority, The 
application Form N.C, 41 willbe sign- 
ed by both the pledger and the 
pledgee and in case the pledgee is a 
Government Officer, it will be ac- 
companied by a certificate by the of- 
ficer accepting the savings certificate 
as security on behalf of the President 
of India or Governor of a State that 
he is duly authorised under Art. 229 
(299?) of the Constitution vide Notifi- 
cation No....... dated ...... by the Govt. 
of India, in Ministry of ...... { State 
Government of ......... to execute such 
instrument or deeds on behalf of the 
President of India/Governor of the 
State, The Postmaster will verify 
the application with reference to the 
application for purchase and if found 
to be in order make the following en- 
dorsement on the certificates, “Trans- 
ferred:as security to re- 
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mark to the effect that it is a trans- 
fer as security will also be made in 
the remarks column of the applica- 
tion for purchase.” 

*(2) A certificate purchased on be- 
half of a minor can be transferred as 
security only if the purchaser of the 
certificate certifies that the minor is 
alive and the transfer is for the bene- 
fit of the minor.” 

x x x x 
x x x x 

*(3) The pledgee will be deemed to 
be the holder of the certificates until 
such time he releases the certificates 
from pledger in writing, On receipt 
of the release authority from the 
pledgee, the certificate will be re- 
transferred to the pledger, The Post- 
master of office of registration will 
make the following endorsement on 
the certificate. 

“Re-transferred to 
the holder)” 

In cases where a certificate has 
been pledged without obtaining a cer- 
tificate from a gazetted officer as per 
sub-rule (1) the pledgee while releas- 
ing the pledge will have to give the 
Said certificate.” 

Rule 254/19 of Post Offices 
eates Rules, 1960:— 

“254/19, Pledging of certificate—(1) 
On an application being made in the 
form laid down by the Director-Gene- 
ral Posts and Telegraphs by the 
transferer and the transferee, the 
Postmaster of the office of registra- 
tion may after the expiry of one 
year from the date of issue’ of a cer- 
tificate, permit the transfer of any 
certificate as security to:— 

(a) the President of India or Gov- 
ernor of a State in his official capa- 
city; 

(b) the Reserve Bank of India or a 
Scheduled bank or a Co-operative so- 
ciety including a Co-operative - bank; 

(c) a Corporation or a Government 
Company; and 

(d) a local authority: 

Provided that the transfer of a cer- 
tificate purchased on behalf of a mi- 
nor shall not be permitted under 
this sub-rule unless the purchaser of 
the certificate certifies that the mi- 


Secu we (Name of 


Certifi- ` 


nor is alive and the transfer is for 
the benefit of the minor, 
-(2) When any certificate is trans- 


, ferred as security under sub-rule (1), 
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the Postmaster of the office of regis- 
tration shall make the following en- 
dorsement on the certificate, namely: 


“Transferred as security to ......... id 

(3) “Except as otherwise provided 
in these rules, the transferee of a 
certificate under this rule shall, un- 
til it is retransferred under sub-rule 
(4), be deemed to be holder of the 
certificate.” 


(4) A certificate transferred under 
sub-rule (2) may, on the written 
authority of the pledgee be retrans- 
ferred with the previous sanction in 
writing of the authorised Postmaster 
and when any such retransfer is made, 
the Postmaster of the office of regis- 
tration shall make the following en- 
dorsement on the certificate, namely: 


“Re-transferred to 


Note 1—The gazetted officer ofthe 
Govt. accepting the certificate as 


ever owneenes 


security under sub-rule (1) or releas-' 


ing the pledge under sub-rule (4) on 
behalf of the President or a State 
Governor shall certify that he is duly 
authorised under Art, 299 of the Con- 
stitution vide Notification No.......... 


dated ......... by the Govt, of India in 
the Ministry of ......... /State Govern- 
MENG icini to execute such in- 


struments or deeds on behalf of the 
President of India/Governor of 
State, Note 2—-An officer of the Re- 
serve Bank of India or, a Scheduled 
Bank or a Co-operative Society in- 
cluding Co-operative Bank, a Corpn. or 
a Govt, Co. or a local authority as the 
case may be, accepting the certifi- 
cates as security under sub-rule (1) 
or release the pledge under sub-rule 
(4) on behalf of the respective insti- 
tution, shall certify under his dated 
signature and seal of office that he 
is duly authorised under the articles 
of the said institution to execute such 
instrument or deeds on its behalf. 


(5) Where as a result of several en- 
dorsements made under sub-rules (2) 
and (4) on a certificate no space is 
left for making further endorse- 
ments of a like character on that 
certificate, a fresh certificate may be 
issued by the Postmaster of the of- 
fice of registration in lieu of such 
certificate. (6) A fresh certificate 
issued under sub-rule (5) shall be 
treated as equivalent to the certifiate 
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in lieu of which it has been issued 
for all the purposes of these rules.” 
_ 7T. Since reference has been made 
in these rules to Art. 299 of the Con- 
stitution of India it would be useful 
to reproduce the relevant part of the 
article as well. Art. 299 (1) of the 
Constitution of India reads thus: 

“299 (1) All contracts made in the 
exercise of the executive power of the 
Union or of a State shall be expressed 
to be made by the President, or by 
the Governor of the State, as 
the case may be, and all such con- 
tracts and all assurances of property 
made in the exercise of that power 
shall be executed on behalf of the 
President or the Governor ......... by 
such persons and in such manner as 
he may direct or authorise.” 

8. A perusal of Art. 299 (1) of the; 
Constitution of India would show that 
the article would apply only to those 
contracts which are made by the 
Union of India or by any State Gov- 
ernment in exercise of its executive 
powers. It is only in such contracts 
that a necessity. to authorise a Gov- 
ernment servant for entering into a 
contract on behalf of the President of] 
India or the Governor of a State may 
arise. No such authority may be re- 
quired where a Govt, servant is re- 
quired to do something in exercise of 
the powers vested in him by virtue 
of a statute. Clearly, therefore, a 
distinction shall have to be drawn 
whether or not a particular act of a 
Govt. employee belongs to the realm 
of his executive powers, before ap- 
plying the provisions of Art. 299 (1) 
of the Constitution of India toa case. 
Mr. Bhagotra, the learned counsel for 
the petitioner has invited my atten- 
tion to Sec, 34 (2) of the Punjab Ex- 
cise Act, 1914 to show that respon- 
dent No. 2 had power to demand 
security from the petitioner in exer- 
cise of the statutory powers vested in 
him under the said section. Sub-sec- 
tion (2) of Sec. 34 of the. Punjab Ex- 
cise Act, 1914 reads as under: 

“Security— Any authority granting 
a license under this Act may re- 
quire the licensee to give such secu- 
rity for the observance of the terms 
of his licence, or to make such de- 
posit in lieu of security, as such 
authority may think fit.” 

A perusal of this section reveals that 
respondent No. 2 a licensing ` autho- 
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rity under the Act had a right to de~- 
mand and accept security from the 
petitioner. There was, therefore, nei- 
ther any occasion nor any legal justi- 
fication for the parties to take re- 
course to Art, 299 of the Constitution 
of India, The provisions of Art. 299 
of the Constitution of India would be 
attracted only to a case where a 
contract was being entered into by 
the Union of India or the State in 
exercise of its executive powers, If 
something was being done by a Gov- 
ernment officer in exercise of the 
statutory powers vested in him under 
statute, application of Art, 299 of the 
Constitution of India would be out 
of question. A similar view was taken 
in M/s. Shree Krishna Gyanoday 
Sugar Ltd, v. The State of Bihar, 
AIR 1975 Pat 123 wherein the court 
held as under:— 


Sadat It cannot be disputed that 
any contract, which has to be in ac- 
cordance with Art. 299 of the Con- 
stitution, is nullified and becomes 
void if the contract is not executed 
in conformity with the provisions of 
Art, 299 and there is no question of 
estoppel or ratification in such cases. 
But, it is difficult to accept the con- 
tention raised on behalf of the State 
that when the State Government in 
exercise of the powers under Sec. 22 
of the Act, grants the exclusive pri- 
vilege to any person oncertain condi- 
tions under sub-section (1) of Sec, 22 
and a licence is received by that per- 
son under sub-section (2) of that. sec- 
tion it amounts to a contract made in 
exercise of the executive power of the 
State Govt, within the meaning of 
Art. 299 of the Constitution. In my 
opinion, the State Government, in 
such circumstances grants the exclu- 
sive privilege to a particular person 
for manufacturing or supplying or 
selling articles covered by the Act in 
exercise of its statutory function 
under Section 22 of the Act...... 2 


I am therefore clearly of the view 
that Rule 562 of the Post and Tele- 
graph Manual, Vol. 6 and Rule 254/19 
of the Post Office Certificates Rules 
of 1960 reproduced heretofore had 
No application to the present case 
and a certificate of release as contem- 
plated by the aforesaid rules was 
not necessary, These rules can ap- 
ply to only thosé cases where con- 
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tracts made or assurances given by 
the Union of India or State through 
its employees are made or given in 
exercise of its executive powers. 


9. Assuming that a certificate 
under the aforesaid rules was neces- 
sary, absence of recording the certi- 
ficate would necessarily involve 
breach of Art. 299 of the Constitu- 
tion of India either on the ground 
that respondent No. 2 had no autho- 
rity to accept the security or that he 
accepted the security not in the 
manner indicated by the relevant 
rules even if any such authority was 
there, In any case the result would 
be that the acceptance of the secu-|. 
rity and the transfer of certificates by 
respondent No, 1 in favour of respon- 
dent No. 2 as a consequence of the 
acceptance of the security by the 
latter would be rendered ab initio 
void. Even then . respondent No. 1 
could not have refused to encash the 
certificates and the petitioner had a 
right under Section 65 or 70 of the 
Contract Act, as the case may be, to 
get the certificates encashed, In any 
event, therefore, respondent No. 1 
was bound to encash the certificates). 
and his refusal to do so, has clearly]: 
violated the petitioner’s fundamental 
right to property. 


19. I would, therefore, allow the 
writ petition, and direct respondent 
No. 1 to encash the aforesaid National 
Defence Certificates in favour of the 
petitioner, In the peculiar circum- 
stances of the case, the parties are 
lef to bear their own costs. 

Petition allowed. 
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Order rejecting a claim petition on 
the ground that the same is barred by 
limitation would be an ‘award’ and 
appealable under S, 110-D. 1971 ACJ 
180, Diss. (Para 6) 


(B) Motor Vehicles Act (1939), Sec- 
tion 110-A (3) Proviso — Sufficient 
cause — No knowledge of constitution 
of Claims Tribunal — Whether a suf- 
ficient cause —- Ignorance of notifica- 
tion constituting Claims Tribunal — 
No ignorance of law. (Limitation Act 
(1963), S. 5). 

The phrase “sufficient cause” in the 
proviso should not receive a narrow 
construction and should not be treat- 


ed at par with the provisions of Sec- 


tion 5 of the Limitation Act. 
(Para 10) 
It is not unknown or uncommon 
that the notifications issued by the 
Govt. and published in the Gazette 
are not readily available. The mem- 
bers of the bar, who are very dili- 
gent, are often not able to discover 
notifications in the Gazette as copies 
are not readily available, The Con- 
stitution of the Tribunal under the 
M. V. Act was a new scheme 
for the State and the appellant 
cannot be blamed that he re- 
mained ignorant about the constitu- 
tion of the Tribunal under S. 110 of 
the M. V, Act. There is no material 
on the record to show that in any 
other manner, apart from the publi- 
cation of the notification in the 
Gazette, the constitution of the Tribu- 
nal was publicised from which it 
could be inferred that the fact of the 
constitution of the tribunal could 
have been known to the public. This 
was “sufficient cause’ within the 
meaning of Section 110-A (3) of the 
M. V. Act requiring the tribunal to 
exercise discretion in favour of the 
petitioner to condone delay, Whereas 
it is an accepted principle that ignor- 
ance of law is no excuse, yet the 
rules and regulations contained in 
Government notification are only 
piece of delegated legislation and can- 
not be equated with the laws enacted 
by the legislature which, by their 
very nature receive utmost publicity 
and come to the notice of the general 
public, Moreover, the constitution of 
the Tribunal, a new scheme for the 
public, cannot be treated as law, it is 
a forum only and ignorance about its 
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formation, without anything cannot 
lead to attribute any negligence on 
the part of the appellant, (Para 10) 


_(C) Motor Vehicles Act (1939), Sec- 
tion 110-A (3) Proviso — Sufficient 
cause — Applicant confined to bed as 
a result of injuries — Doctor depos- 
ing on oath that the applicant was 
kely to be prevented from moving 
freely for about one year from the 
date of occurrence — Held there was 
sufficient cause to condone delay in 
filing the application beyond the pe- 
riod prescribed in S. 110-A (3), 
(Para 10) 

Cases Referred; Chronological Paras 
1971 ACJ 180 (All) 

H. L. Bhalgotra, for Appellant. © 


ANAND J.:— This appeal under 
Section 110-D of the Motor Vehicles 
Act is directed against the dis- 
missal of the claim application 
under Section 110-A of Motor Vehi- 
cles Act filed by the appellant. 


2. The material facts for the dis- 
posal of this appeal are: On 16-7-1970, 
the appellant was on his checking 
duty on the National High-Way at a 
place known as  Jekhiani, near 
Udhampur and was checking the mo- 
tor vehicles. At about 1300 hours 
when the petitioner was standing 
near a stationary jeep belonging to 
NPCC and bearing registration No. 
DLI 2537, a truck bearing No, J&K 
9947, attached with Punjab Trans- 
port Company, Jammu and owned by 
respondents 2 to 5 came from the 
Jammu side and struck against the 
stationary jeep which consequently 
srtuck against the appellant and caus- 
ed him serious bodily injuries. As a 
result of the said accident the peti- 
tioner suffered some injuries, He ac- 
cordingly lodged a claim petition be- 
fore the Tribunal claiming compensa- 
tion to the extent of Rs. 30,000/- on 
15-7-1971, In the claim petition it- 


self, the appellant prayed for the 
condonation of the delay caused in 
the filing of the claim petition. The 


claim petition was registered and no- 
tices were issued to the respondents. 
The respondents resisted the claim of 
the petitioner on various grounds in- 
cluding the one that the petition was 
barred by time and as such not main- 
tainable, The Tribunal framed the 
following preliminary issues: 
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“Whether the petitioner is  entitl- 
ed to condonation of delay and on 
what grounds.” 

aiie O. P. petitioner 
In support of this issue the appellant 
examined Kirthi Bhushan, Krishen 
Saroop, Krishen Singh and Dr. V. M. 
Soodan as his witnesses and himself 
appeared as his own witness also but 
the respondents did not examine any 
witness in rebuttal. 

3. The learned tribunal after the 
examination of the grounds urged in 
support of the application for condo- 
nation of delay refused to exercise 
its discretion in favour of the appel- 
lant and rejected his claim petition. 
The appellant has come up in appeal 
to this court. 


4. It is an admitted fact that the 
accident took place on 16-7-70 and the 
claim petition was instituted on 15-7- 
71, Under Section 110-A (iii) of the 
M. V. Act, no application for compen- 
sation shall be entertained unless it 
is made within six months of the 
date of the occurrence of the acei- 
dent, The proviso to this sub-section 
lays down that a Claim Tribunal may 
entertain the application after the 
expiry of the said period of six 
months if it is satisfied that the claim- 
ant was prevented by “sufficent 
cause” from making the claim peti- 
tion within time. The claim petition 
was admittedly filed beyond the pe- 
riod of six months. 

5. The case of the appellant before 
the Tribunal as also before this 
court is that although the Govt. had 
constituted a Tribunal under Sec, 110 
of the M. V, Act yet he could not 
learn about its existence till after 
eleven months from the date of oc- 
currence and that since under the Fa- 
tal Accident Act, the period prescrib- 
ed for filing a claim for compensa- 
tion is one year from the date of acci- 
dent, he was of the impression that 
his petition was within time, It 
is urged that the appellant has 
not been negligent or careless 
in pursuing the remedy. While 
explaining “sufficient cause” the 
learned counsel for the appellant 
has urged that in addition to the 
ignorance about the existence of the 
Tribunal which delayed the filing of 
the petition the appellant was ill and 
confined to bed as a result of the in- 
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juries suffered due to accident and 
could not file the petition in time. 

Two questions fall for our determi- 
nation in this appeal: 


(1) Since there has been no adju- 
dication on merits, is the order of 
the Tribunal rejecting the claim ap- 
plication on the ground of its being 
barred by time an “award” within 
the meaning of Sec. 110-D of the M. 
V. Act against which an appeal lies 
to this Court. 

(2) Is there any “sufficient cause” 
to condone the delay in the filing of 
the claim petition. 

6. The Concise Oxford Dictionary 
gives the meaning of an ‘Award’ as 
a “Judicial decision”. Under Section 
110-B of the M. V. Act on the pre- 
sentation of a claim petition under 
Section 110-A of the M, V. Act the 
Tribunal is to hold an enquiry. Since 
an enquiry must result in a decision 
that in our opinion would be a judi- 
cial decision. It is immaterial whe- 
ther the decision determines the com- 
pensation payable to a party or dis- 
misses his claim petition, In either 
case that decision would be a deter- 


mination and a judicial decision and , 


as such would be an “Award”, Any 
other meaning to the term ‘Award’ 
would defeat the very purpose of the 
enactment (Motor Vehicles Act) and 
render S. 110-D of the M. V. Act 
providing for appeals to the High 
Court nugatory. In our opinion, 
there is no warrant for discriminat- 
ing between the claimants whose 
petitions are dismissed on merits and 
those whose petitions fail on some 
other grounds. We are, therefore, of 
the opinion, that the order rejecting 
a claim petition on the, ground that 
the same is barred by limitation 
would be an ‘award’ and appealable 
under Section 110-D of the M. V. 
Act, With respect, we find ourselves 
unable to accept the reasoning of K. 
V. Asthana, J. of the Allahabad High 
Court in Satish Chandra v. State of 
Uttar Pradesh, 1971 ACJ 180 (Al) 
wherein his Lordship held: 

“It is doubtful that an order refus- 
ing to condone the delay and reject- 
ing the claim as time barred, amounts 
to an award. An award is an adjudi- 
cation by the Claims Tribunal after 
hearing and considering the ease on 
merits, An order refusing te con- 
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done the delay or rejecting the claims 
petition on any technical point would 
not be an award, as it does not in- 
volve adjudication of the claim on 
merits.” 

The interpretation given in 
Chandra’s case (supra) gives a very 
restricted meaning to the terms 
‘Award’ for which we do not find 
any justification or warrant in law. 


7. That takes us to the next ques- 
tion as to whether the appellant has 
shown “sufficient cause” for the con- 
donation of delay. 


8. According to Mr.  Bhalgotra, 
learned counsel -for the appellant, 
the appellant did not come to know 
about the existence of the Tribunal 
and therefore he could not file the 
petition within time. It is urged that 
apart from this, the appellant was 
also prevented, on account of the in- 
juries sustained by him, from pur- 
suing the remedy and both these 
grounds were sufficient to condone 
the delay and that the tribunal had 
erred in refusing to condone the de- 
lay. 

9. The learned Tribunal while re- 
fusing to grant the application of the 
appellant for condonation of delay 
seems to have proceeded on the doc- 
trine that the appellant seeking con- 
donation of delay has to explain the 
cause for delay for the entire period 
just as is required under Sec. 5 of 
the Limitation Act. The Tribunal in 
this connection observed that “there 
was some justification for the peti- 
tioner in not filing the petition for 
about six to eight months from the 
date of the operation” but that the 
petitioner had not explained the delay 
from April 1971 to 15th of July 1971. 
This appears to have weighed heavily 
with the Tribunal in rejecting the 
prayer of the petitioner to condone 
the delay. 


10. The proviso to S, 110-A (ili) of 
the M. V. Act enjoins that the claim 
Tribunal may entertain a claim peti- 
tion after the expiry of the period of 
six months, if it is satisfied that the 
claimant was prevented from making 
the petition in time due to “sufficient 
cause.” The phrase ‘sufficient cause” in 
the said proviso, in our opinion should 
not receive a narrow construction and 
should not be treated at par with the 
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provisions of S. 5 of the Limitation 
Act, as appears to have been done by 
the Tribunal in the instant case. The 
appellant’ had led evidence to explain 
the cause for delay, The petitioner 
deposed on oath that it was after 
about 11 months of the accident that 
he came to know about the exis- 
tence of the Tribunal. This part of 
his statement was not challenged in 
the cross-examination and no evi- 
dence was given in rebuttal of this 
statement, There was nothing on 
the record which could have justified 
the rejection of this part of evidence 
by the Tribunal. The Tribunal has 
ignored this statement or its effect, in 
explaining “sufficient cause” while re- 
jecting the prayer of the appellant to 
condone the delay. It is not unknown 
Or uncommon that the notifications 
issued by the Govt. and published in 
the Gazette are not readily avail- 
able. We have often experienced 
that the members of the bar, who are 
very diligent, are often not able to 
discover notifications in the Gazette 
as copies are not readily available. 
The Constitution of the Tribunal 
under the M. V. Act was a new 
scheme for the State and we cannot 
blame the appellant that he remain- 
ed ignorant about the constitution of 
the tribunal under Section 110 of the 
M, V. Act. There is no material on 
the record to show that in any other 
manner, apart from the publication of 
the notification in the Gazette, the 
constitution of the Tribunal was pub- 
licised from which it could be infer- 
red that the fact of the constitution 


of the tribuanl could have been 
known to the public. This in our 
opinion was “sufficient cause’ with- 


in the meaning of Section 110-A (3) 
of the M. V. Act requiring the tribu- 
nal to exercise discretion in favour of 
the petitioner to condone delay. 
Whereas it is an accepted principle 
that ignorance of law is no excuse, 
yet the rules and regulations contain- 
ed in Government notification are 
only piece of delegated legislation and 
cannot be equated with the laws en- 
acted by the legislature which, by 
their very nature receive utmost pub- 
licity and came to the notice of the 
general public. Moreover, the consti- 
tution of the Tribunal, a new scheme 
for the public, cannot be treated as 
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law—it is a forum only and ignorance 
about its formation, without anything 
cannot lead us to attribute any negli- 
gence on the part of the appellant. 
This apart, the appellant remained 
confined to bed as a result of the in- 
juries sustained by him, He was un- 
able to think properly and walk pro- 
perly. Dr. Soodan, the medical ex- 
pert who had attended on the appel- 
lant deposed on oath that on ac- 
count of the injuries sustained by the 
appellant he was likely to be pre- 
vented from moving about freely for 
about ‘one year’ from the date of 
the oceurrence. This part of the evi- 
dence was not challenged either in 
cross-examination or by leading any 
rebuttal evidence. We fail .to under- 
stand as to why in the light of this 
uncontroverted evidence, the tribunal 
did not exercise the discretion to con- 
done the delay. The aforesaid reason 
given by the appellant for delay cor- 
roborated by the doctor would show 
the existence of “sufficient cause” 
entitling the tribunal to condone the 
delay, The words “sufficient cause” 
occurring in proviso to Sec. 110-A (3) 
of the M. V. Act have to be liberally 
construed so as to advance substan- 
tial justice and when so construed we 
are of the opinion that the tribunal 
did not exercise the discretion for 
condoning the delay either properly 
or judiciously, As a result of the dis- 
cussion above, we hold that sufficient 
cause was made out for condonation 
of delay. In our opinion, the tribu- 
nal fell into an apparent error in its 
approach to the determination of the 
question of existence of “sufficient 
cause”. This appeal is accordingly 
allowed and the award of the tribu- 
nal is hereby set aside and the de- 
lay in filing the petition is hereby 
condoned. 


11. The Tribunal has dismissed the 
claim petition at the preliminary 
stage without adjudicating upon the 
merits of the cease, We remit the 
case to the Tribunal for disposal in 
accordance with law. 


12. The Tribunal shall issue notice 
to the parties and after giving oppor- 
tunity to the parties to adduce evi- 
dence in support of their respective 
claims, expeditiously dispose of the 
claim petition. 


J. F. Company v. Conservator of Forests 
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13. Since nobody has appeared for 
the respondent in this case there 
will be no order as to costs. 

I. K. KOTWAL, J.:— 1 agree. 

Case remanded, 
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Jhelum Forest Company, Appel- 
lant v. Conservator of Forests, Kash- 
Mir North Circle, Respondent, 

Arbitration Application No. 14 of 
1975, D/- 21-4-1977. 


Arbitration Act (1940), S. 20 — 
Govt. Order No, 170-Agr. of 1972, 
D/- 16-2-72 — Forest lease granted 
to A for 1962-69 — Application for 
referring dispute to arbitrator under 
arbitration clause filed in 1975 — 
Dispute held did not relate to subject 
matter of agreement — Effect of 
laches. 


Where A was granted a forest lease 
by the Govt, for 1962-69 and Cl. 11 
of the agreement of lease provided 
that all the timber remaining in the 
forest after the period of lease shall 
remain the property of the Govt, and 
Cl. 44 of the agreement expressly 
provided that only such disputes as 
arose between the parties in respect 
of the subject-matter of the agree- 
ment would be referred to the Chief 
Conservator of Forests for decision 
and A claiming under the Govern- 
ment Order No. 170-Agr. of 1972, D/- 
16-2-72 that he was entitled to claim 
adjustment of the stock of timber 
lying in the forest against the amount 
of royalty claimed by the Govt. filed 
an application in 1975 under Sec. 20 
for appointment of arbitrator in terms 
of Cl. 44 for adjudicating upon the 
dispute, it was held that:— 


(1) the Govt. Order merely laid 
down the procedure for calculation of 
royalties and could not have the ef- 
fect of overriding Cl. 11 of the agree- 
ment and could not be construed as 
an addenda to the agreement and in 
view of the clear and unambiguous 
language of Cl. 11 the dispute rais- 
ed by A could not be said to bea 
dispute within the meaning of Cl. 44 
of the agreement. 


FU/GU/B983/77/GNB 
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(2) A sought to revive a matter of 
1962-69 in the year 1975 without 
any ostensible reason and although 
no limitation was prescribed for an 
application under S. 20 it lay heavi- 
ly on A to explain the laches and de- 
lay in filing the application which 
he had not done. 

(3) the application under 
therefore, must be rejected, 

(Paras 1, 4, 5, 6, 7, 8) 

J. L. Choudhary, for Appellant; A. 
K. Malik, for Respondent, 

ORDER:— This is an application 
under S, 20 of the Arbitration Act. 
The petitioner seeks the appointment 
of an arbitrator for adjudicating upon 
‘the disputes which, according to him, 
have arisen between him and the 
Forest Department. The petitioner 
has averred that he held the lease of 
Forest Compartment No. 78 Boniyar 
North Circle in the year 1962, A for- 
mal agreement between the peti- 
tioner and the respondent was signed 
by the parties. The work period for 
the lease was fixed upto the end of 
Nov. 1965 which was later on extend- 
ed by the general extension upto 
November, 1966 and further to the 
end of November, 1969. According to 
the petitioner he does not owe any- 
thing to the department as the total 
royalty including the other bills pay- 
able amounted to Rs, 10,73,852.25 on 
which Rs. 6,42,746.78 have been paid 
leaving the balance of Rs. 3,31,105.72. 
The stock position in the forest at 
the time when the petitioner left the 
work was that its value was about 
453,617.00. According to the peti- 
tioner the stock lying in ‘the forest 
is to be adjusted against the balance 


Sec. 20, 


claimed by the Department, The 
stock lying in the forest has been 
taken over by the Government and 


reauctioned, The petitioner has aver- 
red that he is entitled to reimburse- 
ment for the amount realized by 
such reauction of the material after 
the resumption of the lease. A writ 
of demand has been issued against 
the petitioner. The petitioner has 
averred that the claim of the forest 
Departmet is disputed in terms of 
Clause 44 of the agreement, This dis- 
pute is to be referred to an arbitra- 
tor designated in the agreement. 


2. The petition has been resisted 
by the Forest Department on vari- 
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ous grounds, It is averred that it is 
after six years from December, 1969 
when .the last extension expired that 
the petitioner has chosen to file this 
petition. The petitioner never during 
the operation of the lease or there- 
after sought arbitration in respect of 
any dispute. The present application 
has been filed in order to delay the 
payment of the arrears of royalty 
outstanding against the petitioner and 
therefore the application cannot be 
termed as a bona fide petition, The 
petitioner is guilty of undue laches 
and delay. The dispute sought to be 
raised by the petitioner in respect of 
the remanent material in the forest is 
not entertainable in view of the ex- 
press terms and conditions con- 
tained in the agreement of lease. 
The petitioner cannot dispute the 
very terms of the agreement and 
therefore reference to arbitration is 
not warranted. In fact there is no 
dispute or difference that has arisen 
between the parties in respect of the 
agreement or the subject-matter 
thereof. The petitioner had been 
shown great consideration by the de- 
partment inasmuch as the period of 
lease was extended as many as six 
times and he was therefore given all 
possible facilities to work out the 
lease and exploit the forest to its ful- 
lest capacity during the aforesaid 
period. The timber remaining in the 
coupe after the expiry of the lease is 
according to the terms of the agree- 
ment the property of the Govt. and 
therefore the petitioner has no right 
or claim thereon and he cannot claim 
any adjustment of the forest stock 
against the unpaid royalty. 


3. I have heard the learned coun- 
sel for the parties. 


4, Sh, J. L. Choudhary appearing 
for the petitioner has invited my 
attention to Govt, Order No, 170 Agri. 
of 1972 dated 16-2-1972 according to 
which the Govt. has sanctioned the 
adoption of procedure in respect of 
forest lessees for the purpose of cal- 
culation of royalties and finalization 
of royalty accounts thereon, In ac- 
cordance with the said order where 
the lease has come to an end without 
the full quantities of marked stock of 
being extracted and such stock is re- 
sold, the original lessee is -to be 
given credit for the value of the re- 
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sale subject to certain conditions men- 
tioned in the order. Relying upon 
this Govt. order the learned counsel 
has submitted that the petitioner is 
entitled to claim adjustment of the 
remanent stock lying in the forest de- 
partment. According to the learned 
counsel as the department has not 
entertained this claim of the peti- 
tioner, therefore a dispute has ari- 
sen between his client and the de- 
partment which has necessitated the 
appointment of an arbitrator in 
terms of Cl. 44 of the lease agree- 
ment, In my opinion the request of 
the petitioner for the appointment of 
an arbitrator cannot be accepted on 
the following grounds: 


5. It is clearly mentioned in Cl. 11 
of the agreement that all the timber 
remaining in the coupe after the pe- 
riod of lease shall remain the pro- 
perty of the Govt. In my view the 
Govt. order cannot have the effect of 
overriding this clause in the agree- 
lment, The order merely lays down 
the procedure for the calculation of 
royalties. If the petitioner has got 
any grievance on that score or has a 
claim which he wants the Govt. to 
entertain, then his remedy is not to 
seek arbitration but to approach the 
Govt. on administrative side and 
seek his redress there on the autho- 
rity of the aforesaid Govt, order, 


6. Clause 44 of the agreement ex- 
pressly provides that only such dis- 
putes as arise between the parties in 
respect of the subject-matter of the 
agreement are to be referred to the 
Chief Conservator of Forests for his 
decision. It is clear that what the 
petitioner seeks adjudication of is not 
and cannot be said to be a dispute 
within the meaning of Cl. 44 of the 
agreement. This is in view of the un- 
ambiguous language of Cl, 11 thereof. 


ATL. Re 


When the language of the agreement 
is clear, explicit and express and it 


‘does not admit of any exception or 


any other construction than what its 
plain language connotes it can hardly 
be said that there is any dispute with 
regard to the subject-matter or the 
terms of the lease that requires arbi- 
tration, Govt, order relied upon by 
the petitioner cannot be construed as 
an addenda to the agreement. If there 
is any subsequent variation or modi- 
fication in the terms of the 
ment that too must be in conformity 
vee the provisions of the constitu- 
ion. 


7. Again, according to the agree- 
ment the coupe had to last to the 
end of Nov. 1965. Several extensions 
were granted thereafter. The peti- 
tioner must have operated upon the 
lease to its fullest capacity. The last 
extension granted expired in the year 
1969. The petitioner seeks to revive 
a matter of 1962-69 in the year 1975 
without any ostensible reason or 
cause, What has the petitioner been 
doing for all this time has not been 
explained. Although no limitation is 
prescribed for an application under 
Section 20 of the Arbitration Act, 
yet it lies heavily on the petitioner 
to explain the laches and delay in 
filing the application which he has 
not done. 


8. For the foregoing reasons I am 
of the view that the application me- 
rits dismissal, The same is hereby 
dismissed. 


Application dismissed. 
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SUBJECT INDEX 


Chartered Accountants Act (38 of 1949), 
S. 21 (5) and (6) — Auditor found guilty 
of professional misconduct and punish- 
ment of removal of his name from rolls 
for a period of 8 moaths recommended 
by Council under S. 21 (5) —Extenuating 
circumstances (Jul) 124B 


——5, 22 and Sch, If Part I Cls. (6) and 
(7) — Professional misconduct under — 
Charge against auditor of a Company in 
respect of certain irregularities in his 
audit report showing his gross negli- 
gence in discharge of duty (Jul) 124A 
——- Sch, LI, Part I (6) (7)—See lbid, S. 22 

(Jal) 124A 


Civil Procedura Code (5 of 1908), Ss. 2 (2), 
96 and 115— Karnataka Debt Relief Act 
(25 of 1976), Ss. 8 (C) and 4— Order hold. 
ing that defendant’s debt stood discharg- 
ed under S. 4 (a) — Whether order is 
decree (Jan) 32 
—— S, 9~See Houses and Rents — Karna- 
taka Rent Control Act (1961), S. 21 (1) 
(Sep) 156 
——S, 11 — Res judicata—Interlocutory 
Proceedings arising out of the same suit 
— Principle of res judicata can be in- 
voked (Mar) 60A 
——S, 20—See Railways Act (1890), S, 80 
(as amended by Act 39 of 1961) 
(Aug) 132 
———S, 20 (b) — serene of Court to 
grant leave under S.20 (b) — Does not 
depend upon place ‘of residence of pro 
forma defendants and real defendants in 
suit (Dec) 211 
——5, 20 (c) and O 1, R, 8—Suit on con- 
tract of loan—-Suit against principal deb- 
tors at place B where loan was con. 
tracted to be paid and repayments made 
—Jurisdiction (Jun) 107 
man, 96 — See Ibid, S. 2 (2) (Jan) 32 
——S, 115~—See also 
(1) Ibid, S. 2 (2) (Jan) 82 
(2) Houses and Rents— Karnataka Rent 
Control Act (1961), S. 50 (Jul) 122B 
———S, 115 -— "Case which has been de- 
cided” — By upholding or overruling 
objection to a question put to a witness 
no case is decided — Order not open to 


revision (Jun) LIL 
——5, 141 — See Land Acquisition Act 
(1894), S. 18 (Jan)-9B 
— O, 1, R, 3 — See Ibid, S, 20 (c) 

(Jun) 107 


—— Q. 1, R. 10—Transposition of parties 

—Partition suit—Transposition of defen. 

dant as plaintif — Permissibility of 
(Mar) 60C 


Civil P. C. (contd.) 

. 7 R. 7 — Specific Relief Act 
(1963). S. 34 — H, U. F. — Sale of ances- 
tral property by father — Death of father 

— Suit by Sons for declaration of title 
and injunction — Cancellation of sale 
deed not’sought for—Suit if maintainable 

(Jun) 99 
— O 9, R. 8~See Land Acquisition Act 
(1893), S. 18 (Jan) 9B 
——-0O.9, R.9 — See Land Acquisition 
Act (1894), S. 18 (Jan) 9B 
— O. 14, R. 5 (2) — Deletion of issue — 
Powers ot Court~Court finding on issue 
framed by it not necessary to decide the 
suit — Court can delete the issue 
(Sep) 152 
— O. 16, R. 1 — Issue of non-bailable 
warrant to witness~ Consideration as to 
whether his evidence is material is 
essential — Warrant not justified when 
his evidence is immaterial (Dec) 228 
——O. 16, R. 10 (2) and (8) — Issue of 
proclamation -— Proclamation cannot be 
issued after issue of warrant (Sep) 154 
——O, 20, R. 11, (2) —'Amendmert of 
decree’ — Parties agreeing to payment of 
decretal amount by instalments - Decree 
can be amended accordingly (Nov) 208 
O. 20, R. 18 — Suit for partition — 
Preliminary decree — Nature of 
(Mar) 60B 
— 0O. 21, R. 90 — Karrataka Land Re. 
forms Act -(196}), 





S. 79.A and §, 80 — 
Whether it is necessary for Executing 
Court to examine validity of sale with 
reference to $.79.A and S. 80 before con- 
firming sale (Sep) 162 
-- O. 2], R.92—See Urban Land (Ceil. 
ing and Regulation) Act (1976), S. 27 
(Sep) 158 
— O. 22, R. 4 (4) (H. C. Amendmert)— 
Power to exempt from necessity of subs- 
titution — Power can be exercised even 
after abatement has taken place — AIR 
1964 Orissa 39, Dissented from (Jan) 20 
— 0O. 22, Rr, 9,11 — Abatement of ap. 
peal, setting aside — Sufficient cause — 
State as appellant — Sufficient cause held 
shown — Abatement set aside (July) 119 
— 0O. 22, R. 11—See Ibid, O. 22, R, 9 
(Jul) 119 
— 0. £6, R. 1 — Application under, to 
send document to handwriting expert for 
comparison and opinion — Document 
used not only to contradict witness 
under S. 145 but also as substantive 
evidence — Factors to be considered 
(July) 113 
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Civil P. C, (contd) 

——O. 41, R. 23 — See Karnataka Land 
Revenue Act (1964), S. 54 (May) 96 
——O. 4], R. 25 — See Karnataka Land 
Revenue Act (1964), S. 54 (May) 98 


—O. 47, R. 1—Review of order passed 
by High Court in revision under Rent 
Control Act—No review provided under 
that Act — Powers of High Court—Prin- 
ciples of O, 47, R. 1 may be employed by 
way of analogy (Nov) 193A 


——O, 47, R, 1 — Review — No review 
can be granted on ground of decision 
being illegal (Nov) 193B 


-— 0. 47, R, 1 — Review — Subsequent 
events — Happening of a subsequent 
event is not a ground for review of the 
judgment (Nov) 198C 
——O, 47, R. 1 — Karnataka Rent Con. 
trol Act (22 of 1961), S. 50 — Review of 
order under Rent Act—Powers of Review 
cannot be more extensive than those 
given under O, 47, R. 1, Civil P. C. 

(Nov) 196B 
Constitution of India, Art, 181 — Scope of 
— Right contemplated under Art. 181 
must flow from Constitution — Dispute 
arising out of contractual obligation 
between the State and the Union of India 
—Does not attract Art, 181 (Sep) 168A 


———Art, 141 — Obiter dicta of Supreme 
Court — Are binding on all Courts in 
India (Sep) 168B 
——~Arts, 162, 866, Cls, (4A), (26A) and 
Art, 223.4 inserted by Constitution (42ad 
Amendment) Act, 1976 — Orders passed 
by State Government regulating selection 
of candidates and admission and capita. 


tion fee in Engineering Colleges — Not 


“State law” 
— Art. 226 — See also 


(1) Karnataka Land Revenue Act 

(1964), S. 54 (May) 98 

(2) Karnataka Minor Mineral Conces- 

sion Rules (1969), R. 7 (Jan) 30 

(3) Tenancy Laws — Karnataka Land 

Reforms Act (1962), S. 48A 

(Dec) 218 

——Art, 226—Natural justice—Right to 

be heard — Rule of natural justice re- 

quires the parties to be heard before 

passing of any order by persons discharg.- 
ing judicial or quasi judicial functions 

(Apr) 68 

~-Article 226 —Karnataka Co-operative 

Societies Act (11 of 1959), Sections 69, 

70 Petitioner admitting entire claim of 

society in proceedings under S. 70—New 

plea in writ petition to bifurcate the 


(Dec) 213 (8B) 


Constitution of India (contd.) 
claim for adjudication in surcharge pro- 
ceeding held could not be allowed 

(May) 87G 


Art. 226 — Certiorari — Powers and 
duties of statutory bodies — Tribunals or 
Authorities — Principles of natural justice 
~—-Essence of —Violation—Decision must 
be declared to be void (Aug) 187A 


= Art, 226 — Power of remand 





——Art, 226, Cl, (8) ~ Order under S, 27, 
Wakf Act declaring certain property as 
Wakf property — Petition challenging 
order — Cl, (8) of Art. 226 operates as a 
bar to maintainability (Sep) 147C 


——Art, 226 — Proceedings for determi. 
nation of tenancy in respect of land — A 
member of Land Tribunal ‘previously 
appearing for father of tenant in respect 
of same land — Participation of such 
member in the proceedings is bad 
(Sep) 158 
—— Art, 226—Writ petition making seri- 
ous accusations against any authority or 
member of Cribunal—Charges not denied 
by proper counter-affidavit — They shall 
be deemed to have been admitted 
(Oct) 185A 
Art, 226 — Karnataka Rent Control 
Act (22 of 1961), S. 50 — Order passed in 


revision under S. 50 is normally not open’ 


to revision — However High Court can 
review its own order if it is erroneous 


(Nov) 196A 
——Art, 226 — Natural justice — Bias— 
Effect (Dec) 221A 


——~Art, 226 (1) (as amended by Consti- 
tution 42nd Amendment Act) — Relief 
under, when can be granted—Order made 
in violation of Rules of Natural Justice~ 
Order, if liable to be quashed (Oct) 191 


~~ Art. 227—See also Tenancy Laws — 
Karnataka Land Reforms Act (1962), 
S. 48.A (Dec) 218 


—~Art, 227 — Writ petition under — 
Necessary parties—Court whose decision 
is sought to be revised is not a necessary 
party to the writ petition (Jan) 29 
——~Art, 218. A—See Ibid, Art, 162 

(Dec) 213 
=== Art, 228.A (3) — "Question as to the 
constitutional validity” — What consti- 
tutes — Rule framed by State challenged 
as repugnant to Motor Vehicles Act — 
Article 228.A (3) held inapplicable 

(Sep) 165A 
—— Art. 386, Cls. (4A), (26A) — See Ibid, 
Art, 162 (Dec) 213 (SB) 


(Aug) 137F 
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Contract Act (9 of 4872), S. 10 — Hire 
Purchase agreement — Parties held had 
reached completed agreement through 
correspondence —Absence of formal agree. 
ment did not affect its validity (Jan) 24A 
~——S, 25 (3) — Purchase of machine by 
A from B — Statement by A in respect of 
amount due "I am arranging to pay the 
amount” held constituted promise to pay 

(Jan) 24B 
~——§, 123 — Contract of Insurance, con- 
tract of guarantee and contract of in. 
demnity — Distinction (Nov) 204B 
——S, 128 — Liability of surety — When 
arises and extent of (Nov) 204C 
——S. 141 — Liability of surety — Mere 
inaction of creditor to realise debt from 
collateral security does not mitigate 
surety’s liability (Jan) 14 
~—-—Ss, 196 and 197—Ratification of acts 
of agent (Nov) 204A 
~-—S. 197—See Ibid, S. 196 (Nov) 204A. 


CO-OPERATIVE SOCIETIES 


—Karnataka Co.operative Sosieties Act 
(41 of 1959), S, 69 — See Constitution of 
India, Art. 226 (May) 87C 
——S, 70—See also Constitution of India, 
Art, 226 (May) 87C 
—~—Ss, 70, 70A (as amended by Act 39 of 
1975) — Dispute under §. 70 not relating 
to elections — Must be referred to Regis. 
trar within six years from the date of 
cause of action (May) 87A 
——S, 70— Dispute under — Proceedings 
before Arbitrator not governed by strict 
rules of evidence (May) 87B 
=S, 70.A (as amended by Act 1975) — 
See Ibid, S. 70 (May) 87 


Cotton Textiles (Control) Order (41948), 
C1, 20 (as amended)—See Essential Com- 
modities Act (1955), S. 3 (June) 100 


Court-fees Act (7 of 1870) 
See under Court-fees and Suits Valua. 
€ions, 


COURT.FEES AND SUITS 
VALUATIONS 


—Court.feeas Act (7 of £870), S. 1 — Act is 
really a taxing statute — Subject is not 
to be charged or made liable except upon 
plain words of the Act (Oct) 181B 


Karnataka Court-fees and Suits Valaation 
Act (46 of 1958), S. 7 (2) — Valuation of 
suit for the purpose of jurisdiction—Suit 
falling under S. 26 (a) — Valuation ought 
to be made on the basis of ‘market value’ 
and not on the basis of its ‘deemed value’ 

(Apr) 78 
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Court.fees and Suits Valuations — Karna. 
taka Court.fees and Suits Valuation Act 
(contd.) i 

—Ss, 48, 49, Sch. I, Art. } and Sch. II, 

Art. 3 (iii) (1) (a)— Appeal against decree 

on a reference under S, $1 (2), Land 

Acquisition Act — Court-fee payable is 

one under S., 48 read with Sch. I, Art.l . 

(Oct) 181A 

—~-S, 49—See Ibid, S. 48 (Oct) 181A 

——~S, 64—Suit does not include writ 

petition — Court.fee not liable to be re. 

funded when case remanded to Single 

Judge as a result of writ appeal -- Fiscal 

statute to be construed strictly (Jan) 8 

——Sch. I, Art. I—See lbid, S. 48 


(Oct) 181A 
——~-Sch, IL, Art. 3 (iii) (1) (a) — See Ibid, 
S, 48 (Oct) 181A 


Dum 


DEBT LAWS 

— Karnataka Agricultural Debtors’ (Tem- 
porary Protection) Act (25 of 1973), S. 8— 
Scope — S. 3 does not prohibit filing of 
execution petition but only contemplates 
stay of proceedings for execution 

(May) 89 
—Karnataka Debt Relief Ast (25 of 1976), 
S. 3 (c)—See Civil P. C. (1908), S. 2 (2) 


(Jan) 32 
—~S. 4—See Civil P. C, (1908), S. 2 (2) 
(Jan) 32 


EDUCATION 


— Karnataka University Act (23 of 1958), 
S. 39 — Statutes 201 and 202 made under 
Regulation (new) relating to attendance 
for M. B. B. S. course— A, student of final 
M, B. B. S. of Mysore University, with 
shortage of attendance in one subject— A 
provisionally admitted to final exam. in 
all subjects subject to condition that re- 


‘sult would be announced only when 


requirements of attendance were satisfied 
—A making good shortage by attending 
special classes after academic term and 
furnishing certificate—Certificate if valid 

(Apr) 80 


ena — i 


Essential Commodities Act (40 of 1958), 
Ss. 3 and 5 — Cotton Textiles (Control) 
Order, 1948, CI. (20) (as amended) —Noti- 
fication dated 9-11-1968 issued by Textile 
Commissioner under Cl]. (20)—Vires of — 
Not invalid because of non.mentioning 
of period during which his directions 
shall remain in force, Spl, Civil Appla. 
No. 1346 of 1969, D/- 1.8.1971 (Guj), Diss. 


(Jun) 100 
—-S, 5—See Ibid, S. 8 (Jun) 100 
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Evidence — Presumption — See Evidence 
Act (1872), S. 114, 


Evidence Act (4 of 1872), S. 19— See Civil 
P, C. (1908), O. 26, R. 1 (Jul) 113 
—- S. 35- Entries in birth registers and 
School Admission Registers — Hvidential 
value (Jul) 115C 


— $.92-Qral evidence— Admissibility 
of— Plaintiff alleging certain sale.deed to 
be sham— Oral evidence is admissible to 
prove intention (Sep) 178B 
— S, 112 — Preemption of legitimacy 
arising under section is rebuttable 

(Jul) 115B 
——S, 114~Entries in record ot rights — 
Not conclusive — They are subject to 
decision in suit or appropriate proceed- 
ing (Jan) 4B 
——S, 114—Entries in Despatch Register 
relating to despatch of copies of order— 
Service on addressee — apa under 


S. 114 (Feb) 45 
a 145 — See Civil P, C. (1908), O, 26 
R. l (Jul) 113 


High Court of Karnataka Rules (1989) 
See under High Court Rules and Orders 


HIGH COUR f RULES AND ORDERS 


— High Court of Karnataka Rules (4959), 
Chap. VII, R. 6, Karnataka Rent Control 
Act (22 of 1961), S. 21 (1) — Expression 
“Court” under R. 6 High Court Rules — 
Scope of —It includes court notified under 
the Rent Control Act, to decide petition 
under S, 21 (1) of the Act (Apr) 724 
—— Chap. VII, R. 6 (2) — Delay in filing 
revision condonation of—Court can con. 
done the delay if sufficient cause is shown 

(Apr) 72B 


Hindu Law — Alienation— Legal necessity. 


— Plaintiff's father alienated suit property 
in favour of defendant for discharging 
two debts — Alienation was held, to be 
binding on plaintiffs (Apr) 65 
—-- Custom— Divorce— Parties belonging 
to Komma Reddis — Custom derogatory 
to general Hindu Law set up — Onus of 
proof (Jal) 115A 
—— Partition — Intention to separate.— 
Ascertainment of shares—Effect - 
(Sep) 175A 
= Partition — Father separating from 
other branches— Whether minor sons also 
get separated from other branches 
(Sep) 175B 
——~Partition — Determination of shares, 
AIR 1915 Bom 255 Dissen ted from 
(Sep) 175C 


Hindu Law. Women's Rights Act (Karna_ 
taka Act 10 of 1983), S. 8 (1) (a)— See also 
Hindu Succession Act (1956), S, 14 (1) 
(Oct) 188B 
—S, 8 (1) (a)—Sole surviving coparce.. 
ner succeeding to family properties by 
survivorship—His right to alienate pro-. 
Perties including shares of female mem. 
bers (Oct) 188A 


Hindu Succession Act (30 of 4956), S. 14(1) 
— Hindu joint family — Karta as sole 
surviving coparcener in joint possession 
along with widow of pre.deceased son 
and her unmarried daughter — His right 
to alienate property Effect of S. 14 

(Oct) 1886 


HOUSES AND RENTS 


— Karnataka Rent Control Act (22 of 
1961), Ss. 3 (r) and 21 — Death of original 
tenant — Son becomes a tenant at will — 
Rent being paid at instance of such som 
— Son is a tenant” within the meaning. 


of S, 3 (r) (Mar) 50A 
— S, 21—See 
(1) Ibid, S. 3 (r) (Mar) 50A 
(2) T. P. Act (1882),S.111 (Mar) 50B 


——S, 21 (1) — See also High Court of 
Karnataka Rules (1959), Chap, VII, R. 6 
(Apr) 724. 
——$, 21 (1) — Suit by landlord against 
tenant for possession of shop premi. 
ses — During pendency of suit Parts IV 
and V of Act (including S. 21) were made 
applicable to the area — Suit cannot be- 


decreed (Sep) 156 
—=—§, 21 (1) (a) — See T, P. Act (1882), 
S. 105 (Jul) 122A 


—-~-S, 21 (1) (t) — Lease of vacant land 
for constructing timber depot — Lessee 
constructing a bunk shop on portion of 
land and letting it out — S. 21 (1) {f) does 
not apply (Aug) 129 
——§, 21 (1) (f)—"Sub-letting”— Lease of 
open land— Lessee building on it — Lease 
of building by lessee— Whether amounts 
to “sub-letting”’ (Sep) 170 


——S, 21 (1), Proviso (h)—Tenant holding, 
over — Eviction of — Tenancy held con. 
tractual — Notice to quit is hence neces. 

sary (Apr) 72C. 
—S. 29 —- Right under Section is inde. 
pendent— Can be enforced simultaneously 
with execution of a decree for arrears of 
rent — Landlord obtaining decree for 
arrears—Partial satisfaction in execution 
proceedings — Application under S. 29 by 
landlord in proceedings under the Act not 
barred (May) 85 
——S, £9(4)—Interim relief of possession 
— Acceptance or establishing of landlord 
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Houses & Rents —Karnataka Rent Control 
Act (contd.) 
tenant relationship essential — Jurisdic. 
tion can be exercised only after status as 
tenant is proved (Apr) 70 
~ §, 48 — Expression “essential supply 
or service’’—Scope— Supply of light and 
air fall within that expression (Nov) 199A 
———~§, 48—Scope —Section can beinvoked 
by tenant against bis landlord only — 
Dispute between co.tenanis cannot be 
subject.matter of investigation thereunder 
` (Nov) 199B 
—.5, 48 (i) and (ii) — Tenant enjoying 
electric connection for several years 
upon the same payment of rent — Land. 
lord paying electricity charges — Supply 
of electricity — Whether part and parcel 
of contract of tenancy (Apr) 77 
——S§, 44— Suit by tenant for injunction 
restraining landlord from demolishing ihe 
building — Subsequent application under 
S. 44 for enquiry — Enquiry if can be 
stayed (Sep) 160 
——S§, 50 — See also 
(1) Civil P, C. (1908), O. 47, R. 1 
(Nov) 196B 
(2) Constitution of India, Art, 226 
(Nov) 196A 
S, 50 (Prior to Amendment Act 81 of 
1975)— Revision Petition prior to amend. 
ment — After amendment, revisional 
power of High Court cannot be invoked 
(July) 122B 





Interpretation of Statutes — Taxing 
Statutes — See Court.fees and Suits Valu. 
ations —Court. fees Act (1870), S, 1 
(Oct) 181B 
-——Word "may’’ — See Essential Com. 
modities Act (1955), S. 8 (June) 100 
-—= Words of a section or enactment 
clear and precise — Those words to be 
expounded io their natural and ordinary 
sense (Oct) 181C 
Karnataka Acquisition of Land for Qrant 
of House Sites Aot (48 of 1973), 5. 3 and 
R. 6 (3) — Duty of Asstt. Commissioner 
to hear objectors and the Block Develop. 
ment Officer on the date fixed {or enquiry 
— Hearing of both in mandatory 
(May) 91 
——Rules under R. 6 (3) — See Ibid, S. 3 
(May) 91 
Karnataka Agricultural Debtor's (Tempo- 
rary Protection) Act (25 of 1973) 
See under Debt Laws. 
Karnataka Agricultural Prodaca Market- 
ing (Regulation) Act (27 of 1966), S. 73 — 
Power to suspend licence— Non. payment 
_of sale proceeds by commission agent to 


Karnataka Agricultural Produce Market. 
ing (Regulation) Act (contd) 
principal because of serious dispute of: 
civil nature — Suspension of licence on 
ground of non.payment is not proper 
(May) 86: 
Karnataka Contract Carriages (Acquisi- 
tion) Act (24 of 1976), S. 15—There is no. 
prohibition in altering the manner of user 
of the vehicle, by Section 15 (Jan) 1C 


Karnataka Co operative Sooleties Act. 
(44 of 1959) 
See under Co-operative Societies, 


Karnataka Court.fees and Suits Valuation 
Act (16 of 1968) i 
See under Court.fees and Suits Valua- 

tions. 

Karnataka Debt Relief Act (25 of 1976) 
See under Debt Laws, 

Karnataka Land Reforms Act (40 of 1962): 
See under Tenancy Laws, 


Karnataka Land Reforms Rules (19865) 
See under Tenancy Laws, 


Karnataka Land Revenue Act (12 of 196 4): 
S. 54 — Appellate authority remanding. 
case — Propriety — Interference with 
orcer of appellate authority by high. 
Court in writ jurisdiction. W. P. No, 244 
of 1974 ete., D/. 9.6.1975 (Kant), Reversed 

(May) 96- 
——Ss. 61, 62 (b) — Suit between private: 
parties for possession — Maintainability 
— Suit falling under S. 62 (b) —Is not 





barred under S. 61 (Apr) 69 
S. 62 (b) — See Ibid, S.61 (Apr) 69 
Karnataka Minor Mineral Concession. 


Rules (1969), R. 4 — See Ivid, R. 7 

(Jan) 30- 
——Rr.7, 4, 61 and 66 — Applications 
for quarrying lease — Grant of lease to 
Panchayat in preference to petitioner —~ 
Special reasons given not contemplated 


by B. 7 (2) — Order quashed (Jan) 80- 
——R, 61 — See Ibid, R. 7 (Jan) 80 
——R. 66 — See Ibid. R. 7 (Jan) 30: 


Karnataka Moter Vehicles Rules (1963), 
R. 5 (2)— Motor Vehicles Act (1939),. 
S. 7 — Vires of R. 5 (2) — Rule 5 (2) held 
contrary to provisions of S. 7 of Motor 
Vehicles Act and hence ultra vires 


(Sep) 165B 
—R. 56 (4) — See Motor Vehicles Act 
(1989), S. 32 (Jan) 1A 
—R. 59 (1) — See Motor Vehicles Act 
(1939), S. 82 (Jan) 1A 


Karnataka (Personal and Miscellaneous}- 
Inams Abolition Act (4 of 1958) 
See under Tenancy Laws, 

Karnataka Rent Control Act (22 of 1961) 
See under Houses and Rents. 
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Karnataka Stato Road Transport Corpor- 
ation Cadre and Recruitmant Regulations, 
Regn, 8 — See Road Transport Corpora. 
tion Act (1950), S. 45 (Feb) 38A 
Regn. 5—See Road Transport Corpo- 
ration Act (1950), S. 45 (Feb) 38A 
———-Regn, 6—See Road Transport Corpo- 
ration Act (1950), S, 45 (Feb) 38A 
——Regn. 10 —See Road Transport Corpo- 
ration Act (1950), S. 45 (Feb) 38A, B 
Karnataka University Act (23 of 1956) 
See under Education. 

Land Acquisition — Agricultural lands — 
Valuation — See Land Acquisition Act 
(1894), S, 23, 
—— Market value — Determination of — 
General principles — See Land Acqui. 
sition Act (1894), S. 23, 
-Land Acquisition Act (4 of 1894), S. 6 — 
See Ibid, S. 49 (May) 83 
=S, 9 — See Ibid, S. 49 (May) 83 
——S, 11 — Agricultural lands — Valua. 
tion of — Principles applicable — Duty 
-of Compensation Officer — Question of 
adequacy of award depends on facts 
peculiar to each case (Feb) 334A 
———Ss, 18 and 26 (1) — Reference — 
‘Powers of Court—Reference proceedings 
need not necessarily culminate in an 
‘award — Court can pass any order, AIR 
1974 Kant 122, Overruled; AIR 1964 Madh 
Pra 171 and AIR 1974 Pat 176, Dissented 
from (Jan) 9A 
~——~—Ss, 18 and 53 — Reference proceed- 
ings ~ Dis missal due to default of claimant 
— Application for setting aside dismissal 
order — Maintainability — Applicability 
of Rules 8 and 9 of Order 9, Civil Pro- 
cedure Code—A I R 1974 Kant 122, O rer- 
wuled; AIR 1964 Madh Pra 171 and 
A I R 1974 Pat 176, Dissented from 

(Jan) 9B 
———S, 18—Reference—-Award of compen. 
-sation found to be arbitrary — Burden of 
-establishing market value of acquired 


land is not shifted to the claimant in the 


-reference (Feb) 33B 
———5, 18 (3) (b) (as amended by Karna. 
taka Act 17 of 1961)—See Limitation Act 
-(1983), Art. 137 (Feb) 42 
5, 238 — Agricultural lands — Valua. 
‘tion — Expert evidence — Value of 
(Feb) 33C 
——~5S, 23 —Market value — General prin- 
-ciples—Valuation of Agricultural Lands 
(Feb) 38D 
~S, 23 (1), Clause fourthly — Assess. 
ment of damages for severance of land 
-after acquisition — Market value of land 
left out both before and after severance 
-is to be taken into account (Jan) 28 


Land Acquisition Act (contd,) s 
-——S, 26 (1)—See ibid, S, 18 (Jan) 9A 
———Ss, 49, 6, 9 — Acquisition of portion 
of a property in city—Owner raising ob- 
jection under S. 49 that entire property 
should be acquired — Objection is ten. 
able even after declaration under S. 6 

(May) 83 
=S, 53—See Ibid, S. 18 (Jan) 9B 
~S, 54— Award of Collector and decree 
of Court on reference found to be arbi. 
trary— Powers of High Court in Appeal 

(Feb) 33E 
Limitation Act (86 of 1968), Art. 137— 
Applicability — Article does not apply 
to applications under S, 18 (8) (b) of the 
Land Acquisition Act (1894), S. 18 (3) (b) 
(as amended by Karnataka Act 17 of 
1961) (Feb) 42 
Motor Vehicles Act (4 of 1989), S, 7— See 
Karnataka Motor Vehicles Rules (1963), 
R. 5 (2) (Sep) 165B 
me §, 21 (2) (aa) —Power to fix minimum 
qualification — Does not permit framing 
of rule contrary to the provisions of the 
Act (Sep) 165C 
~S, 82 — Karnataka Motor Vehicles 
Rules (1968), Rr. 59 (1) and 56 (4)—Natice 
under S. 32 given in Form 82 as required 
by R. 59 (1) is a valid notice though un. 
accompanied by a fee under R. 56 (4) 

(Jan) 1A 
—— 5, 32(1)— Deeming provision — Effect 
—Jurisdiction to make an order reject- 
ing approval after expiry of 7 days on 
the basis of a subsequent ordinance 

(Jan) 1B 

<S, 96 — Negligence of car driver— 
Accident — Death of passengers — Car 
overloaded — Insurer cannot escape liabi. 
lity on that account (Feb) 46B 
——§, 110.B — Contributory negligence 
--Doctrine of identification not applica. 
ble — Illustrative case (Feb) 46A 
-——§, 110.C —Award granting amount in 
lieu of pecuniary loss suffered by legal 
representatives — Further sum on ac. 
count of loss of expectation of life can 
be awarded (Jan) 6B 
=S, 116 — Duty of driver of motor 
vehicle — Comparative responsibility 
between cyclist and driver (Jan) 6A 
Natural justico—Right to be heard: See 
Constitution of India, Art. 226 (Apr) 
Railways Act (3 of 1890), S. 80 (as am. 
ended by Act 39 of 1961) — Scope—Spe. 
cial provisions contained in the section 
exclude operation of S. 20, Civil P, C.— 
AIR 1971 Assam and Naga 69, Dissented 
from (Aug) 182 


ié 
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Road Transport Coraoration Act (64 of 
1980), S. 45 Karnataka State Road Trans. 
port Corporation Cadre and Recruitment 
Regulations, Regulations 8, 5,6 and 10 — 
Applications for the post of Deputy Con- 
troller of Stores/Purchases — Scrutiny 
and rejection of application by Karna- 
taka State Transport Corporation Board 
is without authority of law (Feb) 38A 


——S, 45 — Karnataka State Road Trans. 
port Corporation Cadre and Recruitment 
Regulations, Regulation 10 — Qualifica. 
tions for the post of Deputy Controller of 
Stores/ Purchases (Class I, Senior) —Power 
of Board to add or explain the meaning 
of qualifications set out in Regulations 
(Feb) 38B 


Sale of Goods Act (3 of 1930), S. 4 — See 
Contract Act (1872), S. 10 (Jan) 24A 


Spacific Relief Act (47 of 1963), S. 31— 
Prayer for cancellation when unneces. 
sary — Redemption suit — Mortgagor 
alleging sale-deed executed by him in 
favour of mortgagee to be invalid — Suit 
maintainable without prayer for cancel- 


ling the deed (Sep) 173A 
——S, 34 — See Civil P. C. (1908), 0.7 
R.7 ~ (Jun) 99 


Succession Act (39 of 1925), S. 254 — 
—Limited grant of probate (Jan) 22 
——S, 371—See Ibid, S. 372 (Nov) 201 


= 5S, 372, 371 and 888 — Succession 
Certificate, issuance of — Jurisdiction — 
Munsif’s Court in South Kanara District 
has jurisdiction to issue certificate 

(Nov) 201 
~— S, 338 — See Ibid. S. 372 (Nov) 201 
Surety —Liability of—See Contract Act 
< 1872), S, 128 


Tamil Nada Hindu Religious and Charit- 
able Endowments Act (49 of 1951), S. 87 
Certificate for recovery and custody of 
property of temple — Person elected as 
Chairman of Board of Trustees under 
S. 40 (2) is entitled to the certificate 
(Mar) 53A 


mS, 87 — Application for custody of 
property of temple — Application by 
Chairman of Board alone — Maintain. 
ability —(1965) 1 Mad L J 151, Dissented 
from (Mar) 53B 
TENANCY LAWS 


—Karataka Land Reforms Act (10 of 

4962), S. 2 (34) — “Tenant” — Plea of 
(Aug) 187D 

S, 4— Deemed tenant’ — Person law- 


Tenancy Laws — Karnataka Land Rae- 
forms Act (contd.) 
fully cultivating another’s land — Whe- 


ther a ‘deemed tenant’ (Aug) 187E 
——5, 34— See . 
(1) Ibid, S. 48 A (Dec) 221B 


(2) Tenancy Laws — Karnataka Land 
Reforms Rules (1965), R. 17 

z (Aug) 181 

——S. 36 —See Ibid, S. 48-A (Dec) 221B 
——Ss. 44, 45 and 133 — Registration of 
occupancy rights — Absence of speaking 
order by Tribunal — Omission to discuss 
evidence on record, effect of presumption 
of law with regard to entries in record 
of rights and the manner in which pre- 
sumption is rebutted—Order liable to be 


set aside (Jul) 128 
9, 45 — See also 
(1) Ibid, S. 44 (July) 128 
(2) Ibid, S. 141 (Aug) 187B 


——Ss, 45, 48.A (2) — Registration of 
occupancy in respect of certain land — 
Public notice issued not mentioning the 
boundaries — Tribunal ordering registra- 
tion of occupancy rights in respect of 
entire survey number — Legality, W. P. 
No, 2721 of 1975, D/- 21.8.1975 (Kant) 
Reversed (Mar) 58A 
~———S, 45 — Who can apply (Aug) 137G 
—— S. 48.A — See also Ibid, S, 45 

(Mar) 58A 
——§, 48.A — Application for occupancy 
rights in portions of survey number not 
demarcated and specified by boundaries 
— Duty of Land Tribunal before passing 
order (Oct) 185B 
~~~ S, 48.4 — Application under — Dis. 
missal — Tribunal has no jurisdiction to 
review or recall — Order of Tribunal re. 
calling its previous order, — Interference 
under Art. 227, (Decision in W. P. No. 
8722 of 1976, D/. 21.3.1977 (Kant) Ravers. 
ed) (Dec) 218 
m= Ss, 48-A, 36, 34 — Order of Land Tri. 
bunal conferring occupancy rights in 
respect of certain land on a person—Non. 
observance of principles of natural justice 
— Effect (Dec) 221B 


uw S. 48.C — Interim relief — Grant of 
— Lands Tribunal alone has jurisdiction 
to grant interim relief —Tahsildar has no 
jurisdiction. W. P. No. 3416 of 1976, D/. 
2.6.1976 (Mys), Reversed (Apr) 74 


woe Ss, 48.C and 1383 — Injunction under 
S. 48.C — Record of rights not showing 
applicant’s name — Ex parte injunction 
against land-holder held not justified. 
(W. P. No. 6933 of 1976 (Kant), D/. 12.8. 
76 Reversed) (Dec) 269 
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Tenancy Laws — Karnataka Land Reforms 
Act (contd.) 
— S, 79.A —See Civil P. C. (1903), 


O.21,B8.90 . (Sep) J62 
—S. 80 — See Civil P, C, (1908), O. 21, 
R. 90 (Sep) 162 


~——S§, 1838 — See also 
(1) Ibid, S, 44. (July) 128 
(2) Ibid, S. 48.C (Dec) 209 
~--— S. 183 (as substituted in 1976)— Pro- 
ceeding under Chapter 11 of Karnataka 
Land Revenue Act — Section 188 of Kar- 
nataka Land Reforms Act, if attracted 
(Jan) 4A 


—Ss. 141, 45 — Grant of occupancy 
right under Inams Abolition Act—Tribu. 
nal under Act of 1962 has no jurisdiction 
to re-open decision (Aug) 187B 
—Karnataka Land Reforms Rules (4965). 
R. 17 — Karnataka Land Revenue Act 
(12 of 1964), S. 34 — Inquiry — Use of 
cyclostyled pro forma for recording. evi. 
dence — Illegal (Aug) 131 
Karnataka (Personal and Miscellaneous) 
Inams Abolitioa Act (1 of 1955), S. 9 —See 
Tenancy Laws — Karnataka Land Re. 
forms Act (1962), S, 141 (Aug) 137B 
Urban Land (Coiling and Regulation) Act 
(38 of 1976), S. 27 — Scope — Section, if 
applicable to execution sale (Sep) 158 
Transfer of Property Act (4 of 1882), 
S, 58 — See Ibid, S. 105 (July) 1224 
——S. 82 — Contribution —Co-judgment 
debtors — Liability — Joint and several 
liability is diferent from liability inter se 
—Discharge of former liability does not 
affect the latter liability (Aug) 135 
—-Ss, 105, 58 — Lease or mortgage — 
Mortgage with possession aad lease back 
—Interest on mortgage amount not the 
same as the rental fixed — Transaction 
held constituted two transactions of mort. 
gage and lease and not one transaction of 
mortgage (July) 122A 
—S. 106 — Notice to quit — Month 
to month tenancy — Notice to vacate "by 





T. P. Act (contd.) 
ths end of December 1972 and before the 
beginning of January 1973” held invalid 
(June) 112 
~—S. 106 — ‘Manufacturing purposes’ 
—Meaning of — Preparation of Coffee 
powder by roasting and grinding Coffee 
seeds held not manufacture (sep) 163 


-——S. 108 — See Houses and Rents — 
Karnataka Rent Control Act (1961),S. 8 (r) 
(Maz) 50A 


— 8S5. 111 — Tenancy commencing from 
7th day of every month — Notice to quit 
expiring not with the expiry of tenancy 
that is 6th of Month but by 7th — Notice, 
held, was bad and there was no determi- 
nation of tenancy, AIR 1952 Nag 101, 
Not followed (Mar) 50B 


-—5S, 116 — See Houses and Rents — 
Karnataka Rent Control Act (1961), S. 21 
(1) Proviso (b) (Apr) 72C 


Urban Lard (Ceiling and Regulation) Act 
(383 of 1976) 
See under Tenancy Laws, 


Wakf Act (29 of 195%), S. 15 (2) (h) — 


Scope (Sep) 147A 
—-S 27 — See Constitution of India, 
Art, 226 (3) (Sep) 147C 


——Ss. 36.A and 36 B—Transfer of Wakf 
Property in contravention of S. 36-A — 
Property transferred long before Wakf 
Board came into existence—Section 36-B 
cannot be invoked for its recovery 
à (Sep) 147B 
— S5. 36.B — See Ibid, S. 36-A 
(Sep) 147B 
Witsess — Appearance — Non-bailable 
warrant See: C P,C.,0O. 168.1, 


Words and Phrases — “Manufacture” — 
See T. P. Act (1832), S, 106 (Sep) 163 


~———Perverse Order — Meaning — Order 
made in conscious violation of pleadings 
and law is a perverse order (Mar) 58B 


LIST OF CASES OVERRULED, REVERSED AND DISSENTED FROM ETC. 
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Diss =. Dissented from in; Not E = Not followed in; Over = Overruled in; 
Revers == Reversed in 


AIR 1955 Mys 149 (Pt A) — Over. AIR 
19778 C 2021 (Oct), 

AIR 1957 Mys 12 (Pt B) — Not followed 
in view of AIR 1968 S C 151] and 
(1969)2S CR 6U. AIR 1977 Delhi 
209B (KB) (Oct). 

(1967) W. P. No. 440 of 1965, D/- 14-6.67 

aed} (Mys)—~Revers, AIR 197780 161 (Jan). 

(1967) W. P. No. 1579 of 1966, D/. 15.12. 
1967 (Mys) — Revers. A:I R 19175 C 
4112 (May). 

£1970) W. P. Nos, 2048 and 2065 of 1970. 

~- D/- 9.12.1970 (Kant) — Revers, AIR 
1977 8 © 870 (Apr). 

AIR 1970 Mys 299 = (1970) 2 Mys LJ 27 
Diss, AIR 1977 Cal 37B (Jan). 
-(1971) Cri. Revn, Petn, No. 229 of 1971, 
D/. 14-6-1971 (Mys) — Revers. AIR 

1977 S C 1336 (June). 

AIR 1971 Mys 17 — Not. F. — A I:R 1977 

Madh Pra 191 (Sep). 


{ ere 


1971 Cri L J £68 (Mys) — Revers. AIR 
497175 01749 A, B (Aug). 

AIR 1974 Kant 122 (Pt B) and (Pt D) = 
(1974) 1 Kant L J 281 — Over. AIR 
1977 Kant 9 A,B (Jan). 

(1975) Cri. A. No. 551 of 1974 and Ref, 
Case No, 56 of 1974, D/. 19.11.1974, 
D/. 19.11.1975 (Kant) —Revers. AIR 
4977 S © 1485 (July). 

(1975) W. P, No. 244 of 1974 Ete. D/. 9.6- 
1975 (Kant) — Revers. ALR 1977 
Kant 96 (May). 

(1975) W. P. No. 2721 of 1975, D/. 21-8. 
1975 (Kant) — Revers. AI R 1977 
Kant 58A (Mar). 

(1976) W. P, No. 6933 of 1976, D/. 128.76 
(Kant) — Revers, A I R 1977 Kant 
209 (Dec). 

(1977) W. P, No, 8722 of 1976, D/. 21.38.77 
(Kant)—Revers.: AIR 1977 Kant 218 
(Dec), 
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AIR 1977 KARNATAKA 1 
vV. S. MALIMATH, J, © 


D. P. Sharma, Petitioner v. The Re- 
giona] Transport Authority, Bangalore 
Region, Bangalore and another, Respon- 
dents. 


Writ Petn. No, 3592 of 1976, D/- 2-8- 
1976, 

(A) Motor Vehicles Act (1939), Sec- 
tion 32 — Mysore Motor Vehicles Rules 
(1963), Rules 59 (1) and 56 (4) — Notice 
under Section 32 given in Form 32 as re- 
quired by Rule 59 (1) is a valid notice 
though unaccompanied by a fee under 
Rule 56 (4). 


The revision of the entries in the 
registration certificate has to be made 
after the approval sought for is granted 
or deemed to have been granted under 
Section 32, The fee is charged for the 
purpose of making necessary alterations 
in the registration certificate in accord- 
ance with the approval granted or deem- 
ed to have been granted under Section 32 
of the Act. It is clear that the stage at 
which fee of Rs, 2/~ has to be paid by the 
owner of the vehicle is not when the 
notice is given under Section 32 (1) but 
when the entries are required to be al- 
tered giving effect to the approval grant- 
ed or deemed to have been granted. 

: ‘(Para 6) 

(B) Motor Vehicles Act (1939), Sec- 
tion 32 (1) — The deeming provision takes 
effect immediately on the expiry of 7 
days and there is no jurisdiction to make 
an order rejecting approval after the ex- 
piry of that period on the basis of a sub- 
sequent ordinance, (Para 7) 


TT/JT/D100/76/ABO/VBB 
1977 Kant/1 I G—31 





(C) Karnataka Contract Carriages 
(Acquisition) Act (21 of 1976), Section 15 
— There is no prohibition in altering the 
manner of user of the vehicle, by Sec- 
tion 15. 


The alteration contemplated in Sec- 
tion 15 is the alteration of the parts or 
accessories of the vehicle and not the man- 
ner of user of the vehicle, There is no 
prohibition in Section 15 prohibiting the 
owner of the Motor Vehicle, from effect- 
ing alteration other than alterationg by 
way of adding or removing any part, 
fitting or accessories. Section 15 does not 
have the effect of prohibiting the owner 
of a contract carriage from altering the 
vehicle as a stage carriage. (Para 3) 


Cases Referred: Chronological Paras 
(1976) W. P, Nos, 1461 and 5192 of 1976, 
D/- 12-7-1976 (Kant) 3 
B. S. Keshava Iyengar, for Petitioner; 

B. B. Mandappa, G. P., for Respondents. 
ORDER:— The petitioner is the 
owner of motor vehicle bearing No, MYA 
7242, It was registered under the Motor 
Vehicles Act, 1939 (hereinafter referred 
to as the Act) as a contract carriage, The 
petitioner gave notice to the registering 
authority the first respondent of his pro- 
posal to alter the contract carriage as a 
stage carriage. That notice was given on 
the 9th of January, 1976 and was receiv- 
ed by the first respondent on the same 
day. The petitioner was informed by 
the first respondent by his letter dated 
10th February, 1976, which according to 
the petitioner was received on 14-4- 
1976, that his application dated 9-1-1976 
in Form 32 A. M. requesting for conversion 
of vehicle MYA 7242 ag a stage carriage 
is rejected as the said vehicle which is 
registered as a contract carriage has 
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vested in the State Government in view 
of Ordinance No. 7 of 1976 dated 31-1- 
1976. There appears to be a mistake in 
mentioning the date of the Ordinance, 
the correct date being the 30th of Janu- 
ary, 1976, 

2. Shri B. S. Keshava Iyengar, 
learned counsel appearing for the peti- 
tioner, submitted at the outset that the 
prayer ’C’ in paragraph 4 of the petition 


is not pressed by the petitioner at this 


stage and he reserved his right to agitate 
this matter in other appropriate proceed- 
ings, Hence, the only other two reliefs 
which survive for consideration are these: 
(1) To declare that the petitioner’s vehi- 
cle MYA 7242 had .become a stage car- 
riage and (2) that the endorsement of the 
Ist respondent as per Exhibit ‘A’ is with- 
out the authority of law and has no legal 
effect -or validity. 


3. Shri Keshava Iyengar, relying 
on the decision of this Court in M. Ran- 
ganathan v, State of Karnataka, (W. P. 
Nos, 1461 and 5192 of 1976 decided on 
12-7-1976) (Kant), submitted that the ap- 
proval sought by the petitioner by issue 
of a notice under sub-section (1) of Sec- 
tion 32 of the Act must be deemed to 
have been granted by the first respondent 
on the expiry of 7 days of the receipt of 
the notice by the first respondent. 


4. Sub-sections (1) and (2) of Sec- 


tion 32 of the Act, which are relevant for 
the purpose of this case, may be ex- 
tracted as follows:— i 
7 “32. (1) No owner of a motor vehicle 
shall so alter the vehicle that the parti- 
culars contained in the certificate of re- 
gistration are no longer accurate, unless--- 

(a) he has given notice to the regis- 
tering authority within whose jurisdiction 
he resides of the alteration he proposes 
to make; and z 

(b) he has obtained the approval: of 
the registering: eutaorty to make such 
alteration: 


Provided that it shall not be neces- 


sary to obtain such approval for making 
any change in the unladen weight of the 
motor vehicle consequent on the addition 
or removal -of fittings or accessories, if 
such change does not exceed two per 
cent, of the weight entered in the cory 
ficate of registration. 

(2} Where a registering aont: has 
received notice under sub-section (1); it 
shall, within seven days of the receipt 
thereof, communicate, by post, to the 
owner of the vehicle its approval to the 
proposed alteration or otherwise: 
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Provided that where the owner of the 

motor vehicle has not received any such 
communication within the said period of 
seven days, the approval of such autho- 
rity to the proposed alteration shall be 
deemed to have been given.” 
It is by invoking the proviso to sub-sec- 
tion (2) of Section 32 of the Act that it 
was contended that the approval sought 
by the petitioner under sub-section (1) 
of Section 32 must be deemed to have 
been accorded on the expiry of seven 
days from the date of receipt of the ap- 
plication dated 9-1-1976. The contention 
urged by Shri. Keshava Iyengar receives 
full support from the decision of this 
Court referred to above, 


"5. Itis not disputed that the peti- 
tioner owned the vehicle MYA 7242 which 
was registered as a contract carriage. It 
is also not disputed that the petitioner’s 
notice under sub-section (1) of Section 
32 of the Act dated 9th January, 1976, 
was.received by the registering autho- 
rity—first respondent—on the same day- 
It is also not disputed that no communi- 
cation was sent by the first respondent to 
the petitioner within seven days of re- 
ceipt of the said notice, either granting 
or refusing the approval to the proposed 
alteration, It is also not disputed that 
the only communication sent by the first 
respondent in this behalf is the one dated 
10th February, 1976, produced in the 
case as Exhibit ‘A’. As. the registering 
authority did not take any ‘action to 
communicate its decision within seven 
days of the receipt of the petitioner’s 
notice dated 9-1-1976, by the operation 
of the proviso to sub-section (2) of Sec- 
tion 32, the approval .as sought by the 
petitioner for making the proposed alte- 
ration must be deemed -to have been 
granted. 

- 6 But, it was contended by Shri 
B. B. Mandappa, learned High Court 
Government Pleader’ appearing ‘for the 
respondents, that the petitioner’s notice 
dated 9-1-1976 cannot be regarded as a 
valid’ notice which required the register-' 
ing authority to communicate its approval 
or refusal within ` seven days of receipt 
of the said notice, It is not disputed that 
the notice given under sub-s, (1) of S. 32 
is in Form 82, A, M. as required by R. 59 
(t) of the Mysore Motor Vehicles Rules, 
1963 (hereinafter referred to as the 
Rules), But, what was submitted by 
Shri Mandappa is that the said notice 
was not accompanied by a fee of Rs. 2/- 
as required by sub-rule (4) of Rule 56 
of the Rules. As no statement of objec- 
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tions -has been filed on behalf of the res- 
pondents, it is not possible for me to re- 
cord a finding as to whether the petitioner 
had paid the fee of Rs, 2/- or not along 
with the notice «dated 9-1-1976, Even 
assuming that the petitioner had not paid 
the fee of Rs. 2/- while submitting his 
notice, I fail to see how the notice given 
by the petitioner can be regarded as not 
being in accordance with sub-section (1) 
of Section 32 of the Act, Clause (a) of 
sub-section (1) of Section 32 provides that 
notice should be given to the registering 
authority within whose jurisdiction the 
applicant resides of the alteration he pro- 
poses to make. Sub-rule (1) of Rule 59 
provides that the said notice should be in 
form 32 A. M. Neither Section 32 nor 
Rule 59 requires that the notice: should 
be accompanied by a fee of Rs. 2/-. The 
fee contemplated by sub-rule (4) of Rule 
56 ig the fee for recording any alteration 
to a motor vehicle under Section 32 of the 
Act. It is not a fee which is required to 
be paid along with the notice to be given 
under clause (a) of sub-section (1) of Sec- 
tion 32 of the Act. Sub-rule (4) of Rule 
59 of the Rules provides that the regis- 
tering authority may subject to the pro- 
visions of Section 32-A require any 
owner of a motor vehicle to produce the 
certificate of registration in respect of the 
vehicle before him or his nominee, for 
the purpose of the revision of the entries 
therein contained and the owner of such 
a motor vehicle shall produce the certi- 
ficate of registration within 7 days from 
the date on which such requisition was 
made, The revision of the entries in the 
registration certificate has to be made 
after the approval sought for is granted 
or deemed to have been granted under 
Section 32, The fee is charged for the 
purpose of making necesary alterations in 
the registration certificate in accordance 
with the approval granted or deemed to 
have been granted under Section 32 of 
the Act. It is clear that the stage at 
which fee of Rs, 2/- has to be paid by the 
owner of the vehicle is not when the 
notice is given under Section 32 (1) but 
that the said fee has to be paid when the 
entries are required to be altered giving 
effect to the approval granted or deemed 
to have been granted, Hence, it is not 
possible to accede to the contention of 
Shri Mandappa that the notice dated 
§-1-1976 given by the petitioner cannot 
be regarded asa valid notice. As the 
notice given is in accordance with the 
provisions of Section 32 of the Act and 
the rules made thereunder and as the 
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registering authority did not communi- 
cate its decision within seven days of the 
receipt of the notice dated 9-1-1976, the 
proviso to sub-section (2) of Section 32 
comes into operation, As the proviso is 
clearly attracted, the approval sought for 
by the petitioner under sub-section (1) 
of Section 32 of the Act must be deemed 
to have been granted on the expiry of 


seven days from 9-1-1976, 


7. The impugned endorsement of 
the first respondent rejecting the notice 
of the petitioner has been made not on 
the ground that the notice given by the 
petitioner is not in accordance with law, 
the same not having been accompanied 
by a fee of Rs, 2/-. The rejection is on 
the ground that the vehicle in question, 
which was registered as a contract car- 
riage, has vested-in the State Government 
in -view of Ordinance 7 of 1976. As al- 
ready stated, the said Ordinance was pro- 
mulgated on the 30th of January, 1976. 
The period of seven days from date of 
receipt of notice under Section 32 (1) ex- 
pired on the 16th of January, 1976, long 
before the Ordinance was promulgated.) 
As, before the Ordinance was promulgat- 
ed the approval must be deemed to have 
been granted in favour of the petitioner, 
the first respondent had no jurisdiction to 
make an order rejecting the notice of the 
petitioner and refusing approval sought 
for by the p-titioner. 





8. There is also no substance in 
the contention of Shri Mandappa that as 
the vehicle in question hag since been ac- 
quired by the State Government in pur- 
suance of a notification issued under Sec- 
tion 4 of the Ordinance 7 of 1976, which 
has since been replaced by Karnataka 
Act 21 of 1976, the petitioner is not en- 
titled to effect any alteration as propos- 
ed in hig notice dated 9-1-1976, In the 
notification issued under Section 4 of Or- 
dinance 7 of 1976, the petitioner’s vehicle 
MYA 7242 was not included as one of 
the contract carriages acquired by the 
State Government. Subsequently, a Cor- 
rigendum was issued on the 12th of Feb- 
ruary, 1976, by which the State Govern- 
ment purports to include the petitioner’s 
vehicle MYA 7242 in the original Notifi- 
cation dated 31-1-1976, It is necessary to 
point out that neither in the original Or- 
dinance nor in the Act which replaced 
the Ordinance, is there any prohibition 
prohibiting the owners of motor vehicles, 
which are registered as contract carriages, 
from altering them as stage carriages by 
taking appropriate action under Section 
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32 of the Act. Shri Mandappa, however, 
relied upon the provisions of Section 15 
of the Karnataka Contract Carriages (Ac- 
quisition)’ Act, 1976, (Karnataka Act 21 
of 1976), which reads as follows:— 
Transfer prohibited. — No person 

shall on or after the commencement of 
this Act and before the notified date 
transfer by way of sale or gift, any con- 
tract carriage liable. to be acquired under 
this Acti except in favour of the State 
Government or the Corporation, or alter, 
add or remove any part, fitting or acces- 
sory, Where any transfer is made by way 
of sale in favour of the State Government 
or the Corporation the price to be paid 
shal] be calculated in accordance with 
the principles for determining the amount 
under this Act for such property acquir- 
ed under this Act.” 

What is prohibited by Secttion 15 is the 
transfer of the vehicle or the alteration 
of the vehicle by adding or removing any 
_ part, fitting or accessory. The alteration 
contemplated in Section 15 is the altera- 
ition of the parts or accessories of the 
‘vehicle and not the manner of user of 
the vehicle. There is no prohibition in 
Section 15 prohibiting the-owner of the 
‘motor vehicle from effecting alteration 
other than alterations by way of adding 
jor removing any part, fitting or accesso- 
es Section 15 of the said Act does not 
| 





have the effect of prohibiting the owner 
of a contract carriage from altering the 
vehicle as a stage carriage. Hence, the 
first respondent could not have rejected 
the petitioner’s notice on the ground that 
he cannot exercise the powers under Sec- 
tion 32 after the Ordinance came into 
force, The subsequent Notification dated 
3ist January, 1976, issued by the State 
Government under Section 4 of the Ordi- 
nance is also not of any consequence as 
the vehicle was not a contract carriage 
on the date of the Notification, 


9. The owner of the vehicle can- 
not alter the vehicle so that the particu- 
lars contained in the certificate of regis- 
tration are no longer accurate unless he 
gives a notice to the registering authority 
concerned of the proposed alterations and 
obtains the approval of the registering 
authority to make such alterations, In 
this case, the petitioner did issue the 
notice on the 9th of January, 1976, long 
before the Notification was issued by the 
State Government under Section 4 of the 
Ordinance, As already stated, the appro- 
val must be deemed to have been grant- 
ed on the expiry of seven days from 9-1- 
1976, which date is also long before the 
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date of the Notification issued under Sec- 
tion 4 of the Ordinance by the State Gov- 
ernment, The petitioner, therefore, be- 
came entitled to the alteration of the 
vehicle as a stage carriage on the expiry 
of seven days from the date 9th Janu- 
ary, 1976, What is required to be done 
is only the ministerial act. of giving effect 
to the approval deemed to have been 
granted in favour of the petitioner by 
making necessary revision of the entries 
in the registration book by following the 


procedure prescribed in the Rules. As 


the petitioner had acquired his right in 
this behalf on the expiry of seven days 
from 9th January, 1976, long before the 
Notification was issued under Section 4 
of the Ordinance, the Ordinance cannot 
have the effect of taking away the rights 
ofthe petitioner which he has acquired 
under Section 32 of the Act, 


10. The only other submission of 
Shri Mandappa is that Section 32 is not 
the provision under which the petitioner 
can alter his motor vehicle, which was a 
contract carriage, into a stage carriage. 
There is absolutely no force in this con- 
tention of his, Section 32 is the only pro- 
vision under which such an alteration 
can be made and there is no other pro- 
vision. Hence, this contention also fails. 


11. For the reasons stated above, 
this writ petition is allowed and the im- 
pugned endorsement of the first respon- 
dent dated 10th February. 1976. Exhibit 
‘A’ is hereby quashed. It is hereby dec- 
lared that the approval sought for by the 
petitioner by the issue - of notice dated 
9-1-1976 must be deemed to have been 
granted to convert his vehicle MYA 7242 
from contract carriage to stage carriage 
seven days from 9-1- 
1976. The first respondent is directed to 
give effect to the said approval forthwith. 
No costs. 

Petition allowed. 


AIR 1977 KARNATAKA 4 
vV. S. MALIMATH, J. 


Abdulsab Rajasab, Petitioner v. The ` 


Special Deputy Commissioner, District 


Dharwar and others, Respondents. 

Writ Petn, No. 6308 of 1976, D/- 
26-7-1976. 

(A) Karnataka Land Reforms Act (10 
of 1962), Section 133 (as; substituted in 
1976) —- Proceeding under Chapter 11 of 
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Karnataka Land Revenue Act — Section 
133 of Karnataka Land Reforms Act, if 
attracted, 


In the dispute under Chapter 11 of 
the Karnataka Land Revenue Act, what 
is decided is the dispute in regard to 
making of entries in the record of rights. 
The entries in the record of rights are 
made for the purpose of Land Revenue 
Act and the presumption arising out of 
such entries in view of Section 13 thereol, 
is a rebuttable presumption, When a Re- 
venue Officer makes an order under Ch. 
11 that the name of the particular person 
should or should not be entered in the 
record of rights as a tenant in possession 

_ of the land, he cannot be regarded as de- 
ciding whether. the person is or is not a 
tenant, (Para 2) 


Section 133 of the Karnataka Land 
Reforms Act, as substituted by Karnataka 
Act 27 of 1976, has no application to 
proceedings under Chapter 11 of the Kar- 
nataka Land Revenue Act, pertaining to 
record of rights. Hence, revenue off- 
cers while discharging their functions 
under Chapter 11 of the Karnataka Land 
Revenue Act, are not required to refer 
any issues pertaining to tenancy to the 


è Tribunal under Section 133 of the Kar- 


nataka Land Reforms Act, (Para 2) 
(B) Evidence Act (1872), Section 114 
— Entries in record of rights — Not con- 
clusive — They are subject to decision in 
suit or appropriate proceeding, . 
(Para 2) 
R. U. Goulay, for Petitioner, 
ORDER:— What has been challeng- 
ed by the petitioner in this writ petition 
is the order made by the Special Deputy 
.. Commissioner, Dharwar, in proceedings 
pertaining to making entries in the re- 
cord of rights. 

2. This Court has consistently 
taken the view that the entries made in 
the record of rights are not conclusive 
and are subject to the decision in a suit 
or other appropriate proceedings, This 
Court does not ordinarily interfere with 
the entries made in the record of rights. 
But, it was contended by Sri R. U. Gou- 
lay, learned counsel for the petitioner, 
that in view of Section 133 of the Karna- 
taka Land Reforms Act as substituted by 
Act 27 of 1976 the authorities functioning 
under the Act are required to refer the 
issues which are required to be decided 
by the Tribunal for its adjudication in 
accordance with the provisions of the 
Act. Section 133 of the Act as substitut- 
ed, reads ag follows: 
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“133. Suits, Proceedings, ete., involv- 
ing questions required to be decided by 
the Tribunal — (1) Notwithstanding any- 
thing in any law for the time being in 
torce— i ' 

(i) No Civil or Criminal Court, or 
officer or Authority shall. in any suit, 
case or proceedings concerning a land, de- 
cide the question whether such land is 
or is not agricultural land and whether 
the person claiming to be in possession is 
or is not a tenant of the said land from 
prior to lst March, 1974; 


(ii) such Court or officer or Authority 
shall stay such suit or proceedings in so 
far as such question is concerned and 
refer the same to the Tribuna] for deci- 
sion; 

(iii) all interim orders issued or made 
by such Court, officer or Authority, whe- 
ther in the nature of temporary injunc- 
tion or appointment of a Receiver or 
otherwise, concerning the land shall stand 
dissolved or vacated, as the case may be; 


(iv) the Tribunal shall decide the 
question referred to it under clause (1) 
and communicate its decision to such 
Court, officer or Authority. The decision 
of the Tribunal shall be final; 

(2) nothing in sub-section (1) shall 
preclude the Civil or Criminal Court or 
the officer or authority from proceeding 
with the suit, case or proceedings in res- 
pect of any matter other than that refer- 
red to in that sub-section.” 

What the said Section provides is that no 
Civil or Criminal Court or officer or au- 
thority other than the Tribunal can de- 
cide whether a person claiming to be in 
possession prior to lst March. 1974, is or 
is not a tenant. Decision is that which 
determines the rights of the parties. In 
the dispute under Chapter 11 of the 
Land Revenue Act, what is decided is the 
dispute in regard to making of entries in 
the record of rights, The entries in the 
record of rights are made for the purpose 
of Land Revenue Act and the presump- 
lion arising out of such entries as is clear 
from Section 13 of the Land Revenue 
Act, is a rebuttable presumption. It is 
open to the parties, as and when the re- 
cord of rights are produced in evidence, 
to lead evidence in rebuttal and to per- 
suade the Tribunal or Court, as the case 
may be, not to rely upon the entries in 
the record of rights. Hence, it follows 
that when a Revenue Officer makes an 
order under Chapter 11 of the Land Re- 
venue Act that the name of the particu- 
lar person should or should not be enter- 


Commr., Dharwar 
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ed in the record of rights as a tenant in 
possession of the land, he cannot be re- 
garded as deciding whether the person is 
or is not a tenant, H the Tribunal which 
has jurisdiction to decide the issue per- 
taining to tenancy gives its finding which 
is inconsistent with the entry in the re- 
cord of rights, it is the decision of the 
Tribunal that prevails and the entry in 
the record of rights will have to be cor- 
rected so as to bring it in consonance with 
the finding of the Tribunal, Section 133 
of the Karnataka Land Reforms Act, as 
substituted by Karnataka Act 27 of 1976, 
has no application to proceedings under 
Chapter XI of the Karnataka Land Re- 
venue Act, 1964, pertaining to record of 
rights, Hence, revenue officers while 
discharging their functions under Chap- 
ter XI of the Karnataka Land Revenue 
Act, 1964, are not required to refer any 
issues pertaining to tenancy to the Tri- 
bunal under Section 133 of the Karnataka 

Land Reforms Act, 1961, 
3. Hence, there are no grounds to 
interfere, The writ petition is rejected. 
Petition rejected. 


AIR 1977 KARNATAKA 6 
C. HONNIAH AND M. S. NESARGI, JJ. 


The General Manager, Bangalore 
Transport Service, Bangalore, Appellant 
v. N, Narasimhaiah and others, Respon- 
dents. 

Misc, First Appeal No. 601 of 1974, 
D/- 20-7-1976.* 

(A) Motor Vehicles Act (1939), Sec- 
tion 116 — Duty of driver of motor vehi- 
cle — Comparative responsibility between 
cyclist and driver, 

A person driving a motor vehicle on 
a busy road must drive the vehicle with 
reasonable care strictly observing the 
traffic regulations and the .rules of the 
read so as not to imperil the safety -of 
other persons whether they are pedes- 
trians or cyclists. or others who have a 
similar right to use the highway on 
which he drives it, As between a cyclist 
and a driver of a bus, the latter’s respon- 
sibility to use care and diligence 19 
greater, The duty to use care increases 
proportionately with the danger involved 





*(Against judgment and Award passed by 
Member, Motor Accidents Claims Tribu- 
nal, Bangalore in M. C, (M. V. C.) No. 
30 of 1972, D/- 3-12-1973) 
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in dealing with a particular type of vehi- 
cle, If it is found that the negligent act 
or omission of a driver was the proximate 
and efficient cause,-of an accident, it will 
not be a valid defence to say that the 
person injured was also negligent unless 
it is shown that the person injured had 
made it extremely difficult for the other 
to avoid the accident. (Para 5) 

(B) Motor Vehicles Act (1939), Sec- 
tion 110-C — Award granting amount in 
lieu of pecuniary loss suffered by legal 
yepresentatives of deceased due to lat- 
ter’s death — Further sum on account of 
loss of expectation of life can be award- 
ed. AIR 1962 SC 1, Rel. on, (Para 6) 
Cases Referred; Chronological Paras 
AIR 1962 SC 1 = (1962) 1 SCR 929 6 


`C, M. Desai, for Appellant; V. Nara- 
simhiah for V, Balarathnam, for Respon- 
dents Nos. 1 and 2, 


HONNIAH, J.:— This appeal: under 
Section 110-D of the Motor Vehicles Act 
is from the award of the Motor Accidents 
Claims Tribunal, Bangalore, in M. C. 
(M. V. C.) No. 30 of 1972 whereby a sum 
of Rs, 12,500/- has been awarded as 
compensation to respondents 1 and 2. The 
owner of the vehicle has filed this ap- . 
peal. * 

2. On 7th June, 1971, at about 
10-30 A, M. near the L, I. C. Building 
(opposite to Unity Building) in Bangalore, 
a young boy named N. Raju aged about 
20 years who was riding a bicycle and 
proceeding from South to North, met his 
death in consequence of serious injuries 
to his abdomen on account of collision 
between the cycle and the bus bearing 
Registration No, MYF 433 belonging to 
the appellant driven by its servant res- 
pondent-4, P, W, 11 Dr. M., Srinivasan, 
Lecturer, in Forensic Medicine, Bangalore 
Medical College, who conducted the post- 
mortem examination observed in the post- 
mortem report that among other injuries, 
6th, 7th and 8th ribs were fractured and 
the liver and spleen were ruptured. His 
opinion was that Raju died as a result of 
the injuries to the abdomen. 


3. The parents of Raju and others 


claiming to be the legal representatives A 


of Raju, made a claim before the Motor 
Accidents Claims Tribunal, Bangalore, 
for Rs. 50,000/-. It was stated in the 
application that Raju met his death in 
consequence of the collision between the 
cycle he was riding and the bus belong- 
ing to the appellant driven by respon- 
dent-4. They stated that the collision 
was due to the negligence of the driver 
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of the bus. They have also stated that 
Raju was earning Rs. 500/- per month. 
The appellant contended that the acci- 
dent was not due to the negligence of 
the driver of the bus and that the acci- 
dent was due to the negligence of the 
deceased himself as the deceased who 
was going on his cycle ahead of the bus 
along with two other cyclists suddenly 
lost control of the cycle due to collision 
between his cycle and another and he fell 
on his right and by then the bus came 
there and Haju hit the bumper portion 
of the bus, 


4, The Tribunal’ found that the 
accident was due to the negligence of 
the driver of the bus. Having held thus, 


taking into consideration the earnings of 


the deceased Raju, it held that the de- 
pendents of Raju were entitled tọ get 
Rs. 12,500/- and made the Corporation to 
pay that amount, ; 


5. In this appeal it is contended 
by Mr, C, M. Desai, learned counsel for 
the appellant, that the Tribunal was 
wrong in accepting the evidence of ‘P. Ws. 
5, 6, 7, 10 and 13. 
bus after the collision ‘stopped within 
about 2 or 3 feet indicating that it must 
have been going at a very slow speed 
and in all probability as stated by the 
driver of the bus in his evidence the ac- 
cident was due to the negligence on the 
part of Raju. We do not agree with this 
contention, because the evidence of P, Ws. 
5, 6, 7, 10 and 13 who were at the spot 
points out that the bus came from the 
Southern side at a great speed, and at 
that time Raju was going on his cycle 
ahead at a distance’ of 8.feet from the 
extreme left side of the road and then 
the bus:dashed against the hind wheel of 
the cycle on which Raju was riding as a 
result of which Raju fell down and then 
the bug was. about to pass over him and 


at that point of time the bus was stopped’ 
and he took the bus back, There is. noth- 
the evidénce of these: 
If Raju was going’on cycle in 


ing to disbelieve 
witnesses, 
front of the bus, it was the duty of the 
driver of the bus to have taken care to 
avoid collision with the cycle. ` 
tween a cyclist and a driver of a bus, un- 
doubtedly, the latter’s: responsibility to 
use care and diligence is ‘greater. The 
duty to use care increases proportionate- 
ly. with the danger. involved in dealing 
with a particular type of vehicle, If it 
is found that the negligent act or omis- 
sion. of a driver was the proximate and 
efficient cause of an accident, it will not 
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be a valid defence to say that the person 
injured was also negligent unless it is 
shown that the person injured had made 
it extremely difficult for the other to 
avoid the accident, In this case the evi- 
dence of the witnesses referred to above 
clearly establishes that Raju was riding 
the cycle alone when the bus came from 
behind him-and dashed against the cycle. 
The evidence of the driver of the bus, if 
scrutinised carefully, clearly goes to show 
that he did not see at all how the acci- 
dent happened. It is only after he heard 
the sound he stopped the bus. There- 
fore, his story that it was due to the neg- 
ligence of Raju the accident happened 
cannot be believed, A person driving a 
motor vehicle on a busy road like the one 
in question must drive the vehicle with 
reasonable care strictly observing the 
traffic regulations and the rules of the 
road so as not to imperil the safety of! 
other persons whether they are pedes-| 
trians or cyclists’ or others who have a 
similar right to use the highway on which 
he drives it, In view of the evidence of! 
a number of witnesses that were present 
at the time of the accident, it is esta- 
blished clearly. that the accident was due 
to the negligence of the driver of the 
bus, That, finding by the Tribunal, in 
our opinion, is based upon proper appre- 
ciation of evidence and calls for no inter- 
ference. 


6. Mr. Desai, however, contended 
that the. Tribunal having awarded 
Rs, 7,500/- on account of pecuniary loss, 
was wrong in further awarding a sum of 
Rs, 5,000/- .on account of loss of expec- 
tation of life, This point is covered by 
the decision in Gobald Motor Service 
Ltd. v. R. M. K.. Veluswami, (AIR 1962 
SC 1) In that case, Rs. 25,200/- had 
been awarded under the head ‘loss of 
benefit’ and Rs, 5,000/-_had been awarded 
towards ‘loss to the estate’. Dealing with 
this question,-the Supreme Court said 
that the figure of Rs. 5,000/- represented 
the damages for the mental agony suf- 
fering and,loss of expectation of life and 
there was no duplication is awarding da-, 
mages under both the heads. 








q, In the result, this doed fails 
and is dismissed with costs. Advocate’s. 
fee Rs, 100/- 


Appeal dismissed. 
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D. S, TEWATIA AND M. K. SRI- 
NIVASA IYENGAR, JJ. 

V. K. Narasimhan, Appellant v. Union 
of India and others, Respondents, 

‘Writ Appeal No, 928 
19-7- 1976," 

(A) Karnataka Comt Fes and Suits 
Valuation Act (1958), Section 64 — Suit 
does not include writ petition — Court- 
fee not liable to be refunded when case 
- remanded to Single Judge as a-result of 
writ appeal — Fiscal statute to be con- 
strued strictly. : 

It is only a civil proceeding launched 
by presentation of a plaint. before the 
Civil Court of general civil jurisdiction 
that is tantamount to a suit and not any 
other proceedings and, therefore, writ 
proceedings initiated in the High Court 
are not covered by the provisions of 
Section 64, AIR 1933 PC 63, Rel. on; AIR 
1961 Andh Pra 86 (FB), Ref. (Para 4) 

Section 64 does not contemplate an 
appeal from the order of single Judge in 
a writ petition, (Para 7) 

Word “suit”, though interpreted libe- 
rally in other contexts, should not be so 
construed while interpreting a fiscal sta- 
tute. A fiscal statute is to be construed 
strictly both while exacting revenue for 
the State as also while refunding it, AIR 
1936 Lah 102 and AIR 1961 Punj 87, Dist. 


(Para 10) 

Cases Referred: Chronological Paras 
AIR 1961 Andh Pra 86 = (1962) 2 Andh 
WR 244 (FB) # 4 
AIR 1961 Punj 87 = ILR (1960) 1 Punj 
341 7, 9 
AIR 1936 Lah 102 6 
` AIR 1933 PC 63 = 60 Ind App 13 4 


G. M. Seshagiri, for Appellant; U, L. 
Narayana Rao, Sr. Central Govt, Stand- 
ing Counsel, (for No, 1) and N. Venkata- 
chala, 2nd Addl. 
No, 2), for Respondents. - - 


TEWATIA,:-J.:.— The ‘Division Bench 


while allowing the Writ Appeal ‘No...928/ 
-order of the learned’ 
single Judge who had dismissed the Writ: 


74, set aside the 


Petition- No. 5798 of 1974, in limine, and 
remanded the case to the learned single 
Judge ‘for a decision on merits. 


2. The petitioner has filed a memo 
in the aforesaid Writ Appeal claiming re- 








*(To set aside order of this court in W. P. 
No. 5798 of 1974, D/- 10-10-1974.) 
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of 1974, D/- 


Govt. Advocate (for: 


ALR, 


fund of court-fee affixed on the memo- 
randum of appeal, . 

3. The learned counsel for the 
petitioner has sought? to base his claim 
for refund on.the provisions of Section 64 
of. the Karnataka Court Fees and Suits 
Valuation Act, 1958 (hereinafter referred 
to as the Court Fees Act), which reads:— 
. . “64. Refund in cases: of remand — 
(1) Where a plaint or memorandum of 
appeal which has been rejected by the 
lower court is ordered to be received, or 
where a suit is remanded in appeal for 
a fresh decision by the lower court, the 
court making the order or remanding the 
appeal shall, where the whole decree is 
reversed and the suit is remanded, and 
may in other cases direct the refund to 
the appellant of the full amount of fee 
paid on the memorandum of appeal; and, 
if the remand ‘is on second appeal, also 
on the memorandum of appeal in the first 
appellate Court, 


(2) Where an appeal is remanded in 
second appeal for a fresh decision by the 
lower appellate court, the High Court re- 
manding the appeal may direct the re- 
fund to the appellant of the full amount 
of fee paid in the memorandum of second 
appeal: 

Provided that, no refund shall be 
ordered if the remand was caused by the 
fault. of the party who would: otherwise 
be entitled to a refund: 

Provided further that, if the order 
of remand does not cover the whole of 
the subject-matter of the suit, the refund 
shal] not extend to more than so much 
fee as would have been originally payable 
on that part of the subject-matter in res- 
pect whereof the suit has been remand- 
ed.” f 
4. Learned Government Advocate, 
who appears in response to the- notice, 
has opposed the memo on the ground 
that the provisions of Section 64 of the 
Court Fees Act in terms do not cover the 
case of an appeal arising from the de- 
cision of a single Judge rendered in a 
Writ Petition, While elaborating his sub- 
mission, the learned: Counsel laid stress ‘on 
the nature of the proceedings and sub- 


mitted on the strength of, AIR 1933 P. C. ` 
Gupta v. Dehra’ Dun-Mus-. - 
soorie Electric. Tramway Co, Ltd.) that it 


63 (Hansraj 


is only the civil proceedings launched by 


„a presentation of a plaint before the Civil 


Court of general civil jurisdiction that, 
tantamounts to a suit and not any other: 
proceedings and, therefore, writ proceed- 
ings initiated in this Court do not fall in 
the category of suits, and therefore, in 
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terms are not covered by the provisions 
of Section 64 of the Court-fees Act, For 
his aforesaid submission he also (sic) 
(draws?) sustenance from a Full Bench 
decision of Andhra Pradesh High Court 
reported in AIR 1961 Andh Pra 86 (Sri 
Ramakrishna Commercial Society Ltd. v. 
State of Andhra) where the question for 
consideration was as to whether in a re- 
vision to the High Court in a sales tax 
matter the provisions of Section 64 of the 
Court Fees Act could ke invoked for seek- 
ing refund of the court-fees paid on the 
revision petition. 

5. Lastly, it hag been contended 
on behalf of the Government that the 
provisions of Section 9 of the Court Fees 
Act envisage payment of the highest court 
fees on a document which subscribes to 
the description of two documents, one of 
them carrying higher ccurt fee than the 
other, and laid stress on the fact that in 
case the petitioner claims that the writ 
petition fell in the category of a plaint, 
then he may become liable to pay ad 
valorem court-fee on the subject-matter 
of the petition which may come to much 
more than the fixed court-fee of Rs. 100/-. 


6. We find considerable merit in 
the contentions advanced on behalf of the 
Government, 


T. Admittedly, the provisions of 
Section 64 of the Court Fees Act in terms 
do not contemplate an appeal from the 
order of the learned single Judge ren- 
dered in a writ petition, The learned 
counsel for the petitioner, however, refer- 
red us to the decision of the Lahore 
High Court reported in AIR 1936 Lah 
102 (Harikishan Lal v, Peop'es’ Bank of 
Northern India Ltd.) and Punjab High 
Court decision reported in AIR 1961 
Punj 87 (Peoples’ Insurance Company Ltd. 
v, Sardul Singh Caveeshar). 


8. In the Lahore case the ques- 
tion for consideration was as to whether 
ithe High Court in exercise of its powers 
under Section 9 of the Letters Patent Act 

.|could transfer to itself the proceedings 
|pending before the Insolvency Court, 
‘Chief Justice Young speaking for the 
. [Division Bench accorded liberal interpre- 
tation to the expression ‘suit’ occurring 
in Section 9 of the Letters Patent Att and 
held that Insolvency proceedings for the 
purpose of Section 9 of the Letters Patent 
Act, can be treated as civil proceedings 
and thus a suit which the High Court 
would be competent to transfer to its file 
under the aforesaid Letters Patent provi- 
sion. 
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9, In Peoples’ Insurance Co, Ltd., 


. (AIR 1961 Punj 87) (supra) the Punjab 


High Court followed the ratio of the 
aforesaid Lahore decision while transfer- 
ring to its file from that of the subordi- 
nate court the proceedings pending in his 
court under Company Law. 

10. It is no doubt true that in the 
two decisions relied upon on behalf of the, 
petitioner the extended meaning to the: 
expression ‘suit’ had been given in the! 
context of the power of the High Court 
under Section 9 of the Letters Patent Act. 
But similar liberalism may not commend 
itself where a fisca] statute comes in for 








interpretation, According to the well 
known canons of interpretation. a pro- 
vision in a fiscal statute has to be con- 


strued strictly, Obviously it does not need 
any emphasis that approach has to be 
similar both at the time of exacting reve- 
nue for the State as also while refunding 


‘the same. 
11. For the reasons stated, we 
find ourselves unable to accede tg the 


prayer in the memo and accordingly the 
same is disallowed. 
Prayer disallowed. 


AIR 1977 KARNATAKA 9 


D. S. TEWATIA AND M. K. SRINI- 
VASA IYENGAR, JJ. 


Smt. Pullamma and others, Appel- 
lants v. The Additional Special Land Ac- 
quisition Officer, Bangalore and others, 
Respondents. 

Misc, First Appeal No. 767 of 1974, 
C. R. P. 1442 of 1974, Miscl, First Appeals 
Nos. 79, 131, 188 and 243 of 1975 and 
C. R. P. Nos. 475 and 984, of 1975, D/- 


. 14-7-1976, 


(A) Land Acquisition Act (1894), Sec- 
tions 18 and 26 (1) — Reference — 
Powers of Court — Reference proceedings 
need not necessarily culminate in an 
award — Court can pass any order, AIR 
1974 Kant 122, Overruled; AYR 1964 Madh 
Pra 171 and AIR 1974 Pat 176, Dissented 
from. $ 


A bare perusal of the provisions of 
Section 26 (1) would show that what it 
envisəges is that an award if made shall 
be in the form indicated therein, that is, 
an award shall conform to the norms in- 
dicated in the aforesaid provision. This 
provision does not create any compulsion 
for the court which is trying a reference 


IT/IT/D105/76/LGC 
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that it has- to pass an award come what 
may, and is prevented from passing any 
other order, It cannot be said that re- 
ference proceedings once launched must 
culminate in an award and that the Court 
has no discretion to pass any order other 
than the one that amounts to an award. 
AIR 1974 Kant 122, Overruled; AIR 1964 
Madh Pra 171 and AIR 1974 Pat 176, 
Dissented from, (Paras 10, 12) 


(B) Land Acquisition Act (1894), Sec- 
tions 18 and 53 — Reference proceedings 
— Dismissal due to default of claimant — 
Application fer setting aside dismissal 
order — Maintainability — Applicability 
of Rules 8 and 9 of Order 9, Civil Pro- 
‘cedure Code. AIR 1974 Kant 122, Over- 
ruled; AIR 1964 Madh Pra 171 and AIR 
1974 Pat 176, Dissented from. (Civil 
P. C. (1908), Section 141, Order 9, Rules 
8, 9.) 

There is no provision in the Act di- 
rectly dealing with the situation where 
a party to the reference absents, nor 
there is any provision which prevents 
the court to pass an order of dismissal of 
the reference for non-prosecution. Thus 
there being no bar express or implied in 
the Act to the applicability of any parti- 
cular provision of the Code of Civil Pro- 
cedure and the provisions of the Code of 
Civil Procedure in general being made 
applicable by the provisions of Section 53 
of the Act and Section 141 of the Code 
of Civil Procedure, it cannot be said 
that the application for the setting aside 
of the order of dismissal of the reference 
in default is not maintainable. AIR 1974 
Kant 122, Overruled; AIR 1964 Madh Pra 
171 and AIR 1974 Pat 176, Dissented 
from, (Para 21) 
Cases Referred: Chronological Paras 
AIR 1974 Kant 122 = (1974) 1 Kant LJ 

931 = 4, 8, 11, 12 
AIR 1974 Pat 176 = 1974 BLJR 162 11, 14 
AIR 1967 Guj 118 = 8 Guj LR 311 16 
AIR 1966 Mys 1 = (1965) 1 Mys LJ 329 19 
AIR 1964 Madh Pra 171 = 1964 Jab LJ 

205 ` 11, 13, 16 
(1906) 10 Cal WN 991 = 2 Cal LJ 359 18 

In M. F A. No. 767 of 1974: 


M. R. Ramakrishna, for Appellant; 
K. V, Narayanappa, for Respondent, 


H. Munivenkatappa (in C. R, P. No. 
1442 of 1974), P. Raghavendra Rao (in 
M. F, A. Nos. 79 and 188 of 1975), M. 
Dasappa (In M. F. A. No, 131 of 1975) and 
C. S. Shanthamallappa (In M. F A. 
No, 243 of 1975), for Appellants; T. V. 
Govindraj Iyengar (In C. R. P. 475 of 
1975) and M, V. Raghunathachar (in 


Pullamma v, Addl. 


Spl, Land A. Officer (Tewatia J.) ALR. 


C. R. P. No. 984 of 1975), for Petitioners; 
N. Venkatachala, 2nd Addl, Govt. Advo- 
cate, for Respondents in all the Petitions. 

TEWATIA, J:— These two sets of 
cases, viz.. M, F. As, 767/74, 79, 131, 188 
and 243 of 1975 and C. R, Ps. 1442/74 and 
475 and 984 of 1975 though arise in dif- 
ferent sets of circumstances, but involve 
a common question of law and hence 
would admit of determination by a com- 
mon judgment, 

2. The short question that falls 
for determination in these cases is, as to 
whether the provisions of Rules 8 and 9 
of Order IX of the Code of Civil] Proce- 
dure are applicable to reference proceed- 
ings before the Civil Court of original 
jurisdiction launched under S, 18 of the 
Lend Acquisition Act (Central Act 1 of 


1894) (hereinafter referred to as the 
‘Act’). 
3. Before proceeding with the 


consideration of the legal point aforesaid, 
it would be desirable, at this stage, to 
take note of a few relevant facts which 
can be stated thus:— After references 
had been made under Section 18 of the 
Act by the Collector and the Court was 
seized of the matter, at one stage or the 
other of the said proceedings, the 
claimants absented themselves which 
led to the dismissal of the concerned re- 
ferences in default. The claimants appli- 
ed to the Court under O., IX, R. 9 read 
with Sec, 151 of the Code of Civil Proce- 
dure for the restoration of the respective 
references and for the setting aside of the 
order dismissing the same in default. The 
reference Court rejected those applica- 
tions on the ground that the provisions 
of Order IX, Rule 9 being inapplicable to 


reference proceedings, the same were 
consequently not maintainable. 
4. By way of sample, one such 


order is reproduced below:-— 

“This is an application to set aside 
the ex parte order of dismissal dated 
12-11-1973 in L, A. C, No, 26 of 1970. 
Arguments were heard on the maintain- 
ability of the. petition under Order 9; 
Rule 9, Civil Procedure Code. 

2. The point for determination is 
whether the application r/w Order 9, 
Rule 9, Civil Procedure Code is -main- 
tainable. : j 

‘3. The High Court of Karnataka in 
M. S, Ramaiah v, Special Land Acquisi- 
tion Officer, (1974) 1 Kant LJ 231 = (AIR 
1974 Kant 122) held that an application 
under Order 9: Rule 9. Civil Procedure 
Code, is not maintainable, Hig Lordship 
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observed that the remedy for the peti- 
tioners is to prefer an appeal against the 
order of the dismissal and that they can- 
not maintain an application under Order 
9, Rule 9, Civil Procedure Code, In view 
of the finding of the Hon’ble High Court, 
I hold that the present 
maintainable and the same is hereby dis- 
missed.” 

(Vide Misc, 185 of 73 on the file of 
the Court of the Second Additional Civil 
Judge, Bangalore City). 

. Some of the claimants chal- 
lenged such orders directly in the High 
Court while others approached the Dist- 
rict Judge. Such of them as- had ap- 
proached the District Judge by way of 
appeal met with no better fate as the 
District Judge concurring in the view that 
had been taken by the original court dis- 
missed the appeals, This led them to 
challenge the said orders in revision in 
this Court, and that is how these two 
sets of cases are before this Court. 


6. Opposition to the application of 
the provisions of Rules 8 and 9 of Order 
IX of the Code of Civil Procedure to re- 
ference proceedings under Section 18 of 
the Act rests primarily on two grounds— 

(1) that reference proceedings are 
not in the nature of civil proceedings and 
thus, strictly speaking, there being no 
plaintiff or defendant before the Court, 
provisions of Order IX Rules 8 and 9 
would not be attracted to reference pro- 
ceedings and the other ground stems from 
the construction of the provisions of Sec- 
tion 26 (1) of the Act. ; 

7. According to the respondents, 
the only construction that can be put on 
the provisions of Section 26 is that refer- 
ence proceedings once launched must cul- 
minate in an award, In other words that 
reference proceedings do not admit of 
termination by any order which is not 
in thé nature of an award, On the 
strength of the aforesaid construction it 
is being contended that it was not open 
to the Court which was seized of the re- 
ference to dismiss the reference in de- 
fault. It was also, in the alternative, 
contended that the order of dismissal in 
default itself has to be construed as 
amounting to an award. Pursuing fur- 
ther this contention it was urged that 
once such an order is treated as an award, 
the court which passed it became func- 
tus officio and for that reason became 
incompetent to entertain any application 
of the kind for reviving the reference, 

8, Since the reference court, in 
support of its view, had placed reliance 
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on a single Bench decision of this Court 
in N.S. Ramaiah, v. Special Land Acqui- 
sition Officer, (1974) 1 Kant LJ 231 = 
(AIR 1974 Kant 122) so these matters 
were referred to a larger Bench and that 
is how they are before us, 

9, Dealing first with the second 
ground on which opposition to the appli- 
cation of provisions of Rules 8 and 9 of 
Order IX, Civil Procedure Code is based, 
it may be observed at the very outset that 
if the view is accepted that reference pro- 
ceedings do not admit of termination be- 
fore the reference court except by way 
of an award, then, it may lead to very 
harsh results, By way of illustration, 
one may take a case where a claimant on 
his way to attend reference proceedings 
is arrested by the police and is thus pre- 
vented from being present in court when 
the reference is called and the reference 
is dismissed in default, then, if such 
an order is treated as an award, the only 
remedy open to the claimant would be 
to get it set aside by going in appeal. 
That would entail, depending on the mag- 
nitude of the claim for compensation, ex- 
pending of lot of money by way of pay- 
ment of ad valorem court fee ete, The 
appellate court, no doubt, in a case like 
the one involved in the aforesaid illustra- 
tion, would invariably accept the appeal 
and set aside the award of the court be- 
low, But justice had been obtained at 
such high cost when a similar objective 
could have been achieved at practically 
no cost if ‘the provisions of Rules 8 and 
9 of Order IX, Civil Procedure Code 
were held to be applicable to reference 
proceedings, for, then, in that case, an 
application under Order IX Rule 9 would 
have done the trick if the complainant 
had valid reason for his absence from the 
Court, 


10. Further, the construction that 
has been sought to be put on the provi- 
sions of Section 26 of the Act is also not 
warranted by the very provision itself. 
The relevant portion of Section 26 reads 
as follows: 


“26. Form of Awards, — (1) Every 
award under this part shal] be in writing 
signed: by the Judge, and shall specify the 
amount awarded under clause first of 
sub-section (1) of Section 23, and also the 
amounts (if any) respectively awarded 
under each of the other clauses of the 
same sub-section, together with the 
grounds of awarding each of the said 
amounts,” 

A bare perusal of the provisions aforesaid 


Knut, 11 


would show that what it envisages is that}- 
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an award if made shall be in the form 
indicated therein, that is, an award shall 
conform to the norms indicated in the 
aforesaid provision. -This provision does 
not create any compulsion for the court 
which is trying a reference that it has to 
pass an award come what may, and is 
prevented from passing any other order. 


IL On behalf of the respondents, 
reliance was placed for the construction 
that is sought to be put on the relevant 
provisions of Section 26 of the Act, on a 
Single Bench judgment of this Court in 
Ramiah’s case (AIR 1974 Kant 122) 
(Supra) and on the decision of the 
Madhya Pradesh High Court in Abdul 
Karim v. State of Madhya Pradesh, (AIR 
1964 Madh Pra 171) as also on the Patna 
High Court decision in S. S. Sahai v. 
State, (AIR 1974 Pat 176), 


12. In M., S. Ramiah’s case (AIR 
1974 Kant 122) (Supra) the proposition 
that the provisions of Order IX, Rule 9 
were not applicable to reference proceed- 
ings was not contested at all and the 
learned Chief Justice assumed that the 
provisions of Section 26 of the Act left 
no discretion to the Court to pass any 
order other than the one that amounts to 
an award. As already observed, this ap- 
proach, with great respect to the learned 
Chief Justice, is neither warranted by the 
provisions of Section 26, nor, if adopted, 
likely to advance the cause of justice. It 
is a well-known principle of construction 
of Statutes that if two views are pos- 
sible, then, the one which promotes jus- 
tice should find favour with the Courts. 


13. In Abdul Karim’s case (AIR 
1964 Madh Pra 171) (Supra) the question 
involved was whether the provisions of 
Order XXII, Civil Procedure’ Code were 
applicable to reference proceedings, On 
the assumption that the provisions of 
Section 26 of the Act left no choice to the 
reference court to dismiss the reference, 
it was held that once a reference is made, 
the court had to render an award and the 
proceedings could not be dismissed for 
any reason whatsoever, for that it would 
tantamount to a refusal to award com- 
pensation for land compulsorily acquired 
under the Act. i 

14. In Sahai’s case (AIR 1974 Pat 
176) (Supra), a Division Bench of the 
Patna High Court relied on the aforesaid 
decision of the Madhya Pradesh High 
Court for holding that land acquisition re- 
ference could not be dismissed for de- 
fault of appearance of the claimant, that 
- Order IX, Rule 8 despite Section 141 of 


. missal order 


A.I. R. 


the Civil Procedure Code and Section 53 
of the Act would not apply to such a case 
and that the Court had to make an award 
even in the absence of any evidence. The 
learned Judges of the Patna High Court 
however, made one concession that a dis- 
could be recalled by the 
reference Court in exercise of its inhe~ 
rent jurisdiction under Section 151. 


15. Our reasons for indicating our 
respectful] dissent from the view taken 
by the Madhya Pradesh High Court and 
the Patna. High Court are the same as al- 
ready indicated while considering the 
Single Bench Judgment of our own High 
Court in Ramaiah’s case (Supra). 


16. The matter is not res integra. 
In the decision of the Gujarat High Court 
in A, Abbas Bhai v. Collector, Panch 
Mahals, (AIR 1967 Guj 118), Bhagwati. J. 
(as he then was) had occasion to consider 
the view taken by the Madhya Pradesh 
High Court in Abdul Karim’s case 
(Supra). While dealing with the question 
as to whether the provisions of Order 
XXII, Civil Procedure Code are applic- 
able to reference proceedings he differed 
from the view of the Madhya Pradesh 
High Court in Abdul Karim’s case (AIR 
1964 Madh Pra 171) (Supra) and observ- 
ed that the nature of a reference under 
Section 18 of the Act is not such that it 
must necessarily result in the making of 
an award by the Court in the sense of 
determining the amount of compensation 
for the land, His further observations on 
this point are instructive and can be 
noticed with advantage. 


‘The reference is not different from 
an ordinary civil proceeding in which the 
applicant who is in the position of a 
plaintiff objects to the amount of com- 
pensation offered in the award of the 
Collector and claims additional compensa- 
tion, If the applicant fails to appear at 
the hearing of the reference, the refer- 
ence must by force of Order 9, Rule 8 
which is made applicable by Section 53 
be dismissed for want of appearance like 
any other civil proceeding and in the 
same way if the applicant does not pro- 
duce evidence in support of the objection 
the reference must be dismissed just as 
any other civil proceeding would be dis- 
missed for want of evidence in support 
of the claim.” 

17. This takes us to the conside- 
ration of the first ground, answer to 
which, to some extent, is inherent in the 
observation of Bhagwati, J., quoted 
above, 
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18. It is not that reference pro- 
ceedings have been treated as Civil Pro- 
ceedings only of late, for these have been 
so treated almost for a Century and the 
judgment of the Calcutta High Court in 
Bhandi Singh v. Ramadhin Roy, ( (1906) 10 
Ca] WN 991), almost a locus classicus, is 
in point. The following observations of 
Ashutosh Mookerjee, J., in a concurring 
opinion on this point are instructive:— 


“The learned vakil for the Appellant, 
has, however, strenuously endeavoured 
to take the present case out of the prin- 
ciple deducible from the decisions just 
referred to, and he has principally relied 
upon the circumstance that in the pre- 
‘sent instance the reference to the Court 
under Section 18 proved ineffectual, be- 
cause the proceedings were dismissed for 
want of prosecution and there was no 
adjudication on the merits. This circum- 
stance, however, appears to me to be 
wholly immaterial, Under Section 53 of 
the Act I of 1894 all the- provisions of 
the Code of Civil Procedure are made 
applicable to proceedings before the Court 
under the Act except in cases where 
‘there may be any inconsistency. It is 
clear, therefore, that Section 647, Civil 
Frocedure Code, is applicable to proceed- 
ings before the Land Acquisition Judge 
and consequently the provisions of Sec- 
tions 102 and 103 are also applicable. It 
has been ingeniously suggested however 
by the learned vakil for the Appellant 
that Section 102 by its very terms is in- 
applicable because it speaks of a suit in 
which there is a Plaintiff and a Defen- 
dant, whereas in a proceeding upon a re- 
ference to the Court under Section 18 
there is no plaintiff or Defendant. This 
argument is obviously fallacious. The 
party at whose instance the reference is 
made under Section 18 is virtually the 
Plaintiff and if the objection relates to 
the measurement of the land and the 
amount of the compensation, the Collec- 
tor is the Defendant, whereas if the 
question is as to the persons to whom the 
compensation is payable or its apportion- 
ment, the person who disputes the claim 
of the plaintiff substantially occupied the 
position of the defendant. When there- 
fore a reference was made under Section 
18 at the instance of some of the pre- 
sent appellants and they did not appear 
at the time the case was taken up for 
adjudication, it must be assumed to have 
been rightly dismissed under Section 
102, Civil Procedure Code, and they are 


precluded by Section 103, Civil Proce- 
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dure Code from bringing a fresh suit 


‘upon the same cause of action.” 


19. For the view that the provi- 
sions of Order IX of the Code of Civil 
Procedure are applicable to reference 
proceedings under the Land Acquisition 
Act, we seek further sustenance from the 
observations of Narayana Pai, J., who 
delivered the judgment for the Bench in 
Tirukappa v. Kamalamma, (AIR 1966 
Mys 1) in proceedings which so far as 
the application of the provisions of the 
Code of Civil Procedure are concerned, 
we consider, analogous to reference pro- 
ceedings, There the order of dismissal in 
default was passed in proceedings under 
Hindu Marriage Act to which proceedings 
provisions of Section 21 of the Hindu 
Marriage Act made the provisions of the 
Code of Civil Procedure applicable in go 
far as the same could be applicable, Re- 
ferring to the applicability of the provi- 
sions of Order IX Rules 8 and 9 to the 
proceedings under the Hindu Marriage 
Act, the learned Judge had the following 
to say which in our view mutatis mutan- 
dis apply to reference proceedings as 
well: — 


“The specific provisions of these rules 
being quite in accord with the general 
principles followed for generations by 
courts exercising civil jurisdiction in this 
country and there being nothing in them 
which is to any extent repugnant to any 
of the provisions or the policy of the 
Hindu Marriage Act they should be ap- 
plied by virtue of Section 21 thereof, In- 
deed the provisions appear to us to be 
quite just and proper from the point of 
view of the parties and quite essential 
from the point of view of due despatch 
of work of civil courts,” 


20. Section 53 of the Act and Sec- 
tion 141 of the Code of Civil Procedure 
which are in the following terms are 
clear on the point and leave no scope 
for any doubt regarding the applicability 
of the provisions of the Code of Civil 
Procedure to reference proceedings if 
these do not come in conflict with any 
provision of the Act either expressly or 
by necessary intendment, 


Section 53 of the Act, 


“53. Code of Civil Procedure to ap- 
ply to proceedings before Court. — Save 
in so far ag they. may be inconsistent 
with anything contained in this Act, the 
provisions of the Code of Civil Procedure 
shall apply to all proceedings before the 
Court under this Act.” 
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Section 141, Civil Procedure Code. 

“141. (Sec, 647). The procedure pro- 
vided in this Code in regard to suits shall 
be followed, as far as it can be made ap- 
plicable, in all proceedings in any Court 
of Civil Jurisdiction.” 

21. As already observed, there is 
no provision in the Act directly dealing 
with the situation where a party to the 
reference absents, nor there is any provi- 
sion which prevents the court to pass an 
order of dismissal of the reference for 
non-prosecution. Thus there being no bar 
express or implied in the Act to the ap- 
plicability of any particular provision of 
the Code of Civil Procedure and the 
provisions of the Code of Civil Procedure 
in general being made applicable by the 
aforesaid two provisions of the Act and 
the Code of Civil Procedure, we are led 
to the only conclusion that the view taken 
by the reference court and the District 
Judge that the application for the setting 
aside of the order of dismissal of the re- 
ference in default was not maintainable, 
was not correct, 

22, Accordingly, the Misc. First 
Appeals and the Revision Petitions afore- 
said are allowed and the orders of the 
courts below impugned therein are set 
aside, The matters in C. R, P. 1442 of 
1974 and C. R. P. 475 of 1975 are remit- 
ted back to the District Court for fresh 
decision, and the other matters are re- 
mitted back to the reference court which 
will decide the applications under Order 
IX, Rule 9, of the Code of Civil Proce- 
dure, on merits. 

Order accordingly 
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M. N, VENKATACHALIAH, J, 

The Karnataka Bank Ltd., Appellant 
y Gajanan Shankararao Kulkarni and an- 
other, Respondents, 

First Appeal No, 82 of 1972, D/- 5-7- 
1976.* 

(A) Contract Act (1872), Section 141 
— Liability. of surety — Mere inaction of 
creditor to realise debt from collateral 
security does not mitigate surety’s liabi- 
lity. i 

The principal debtor borrowed money 
executing a pronote in favour of the cre- 


*(Against Judgment and decree passed by 
Civil Judge, Hubli, in Spl. Suit No. 10 
of 1967, D/- 25-2-1972.) 


HT/IT/C474/76/JHS 
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ditor-bank. The loan was secured by the 
hypothecation of the debtor’s truck in 
favour of the bank. On the same day 
defendants 2 and 8 executed the instru- 
ment of guarantee and constituted them- 
selves sureties for the obligation of the 
principal debtor, The hypothecation bond 
provided for repayment of loan in cer- 
tain instalments and empowered the cre- 
ditor-bank to take possession of and sell 
the security ie, the truck in the event 
of there being a failure on the part of the 
borrower to pay any one instalment. By 
the time the bank filed the suit against 
the principal debtor and the sureties all 
the instalments had become overdue and 
the bank had not done anything to exer- 
cise its power of Seizure of the truck 
which in the meanwhile had so deterio- 
rated in value that it was reduced to a 
mere scrap. The question was whether 
the sureties were discharged to the ex- 
tent of the value of the security lost. 


Held, the sureties could not appeal 
to the provisions of Section 141 which in 
the facts and circumstances of the case 
was not attracted, A mere passive inacti- 
vity or passive negligence on the part of 
the creditor by failing to realise the debt 
from the collateral security is not suffi- 
cient. in itself, to discharge the surety, 
for the reason that the surety can him- 
self avoid consequences of such passivity 
by himself paying the debt and becoming 
subrogated to the rights of the creditor. 
In the absence of a contract to the con- 
trary, the creditor is under no obligation 
of active diligence for the protection of 
the surety, so long as the surety himself 
remains inactive. Thus tested, the inac- 
tion on the part of the  creditor-bank 
would not, of itself, mitigate sureties’ 
liability, Case law discussed, 

(Paras 11, 13) 
Cases Referred: Chronological Paras 


AIR 1968 SC 1432 = (1968) 3 SCR 724 7 
AIR 1967 SC 1105 = (1967) 1 SCR 266 12 
(1879) 5 QBD 138 12 
(1872) 7 QB 756 = 41 LJQB 322 7, 9. 12 
(1807) 14 Ves 160 = 33 ER 482 7, £ 
2 Wh and T, L. C. (4th Ed.) at p, 1002 ¢ 


B. P. Holla, for Appellant; V. Krish- 
na Murthy, for Respondents, 


VENKATACHALIAH, J:— This ap- 
peal by the plaintiff in Original Suit No 
10 of 1967 on the file of the Civil Judge 
at Hubli is directed against that part o! 
the judgment and decree dated 25-2-197: 
by which the Court below, while granting 
a decree against the principal-debtor, the 
first defendant in the suit for the sum ol 
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Rs. 32,757/- negatived the claim against 
the sureties, defendants 2 and 3 who are 
respondents 1 and 2 respectively in this 
appeal. 

2. Appellant claiming to: be 
successor-in-interest of Bank of Karnataka 
Ltd., Hubli, instituted the suit from which 
this appeal arises, for the recovery of the 
sum of Rs, 32,757/- against the first .de- 
fendant as the principal debtor in en- 
forcement of the pronote for Rs. 25,000/-, 
Exhibit P-1, and the hypothecation bond, 
Exhibit P-2, relating to the Truck MYG 
3031 and against defendants 2 and 3, on 
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the- 


the basis of the surety bond, Exhibit P-3;: 


the said transactions under Exhibits P-1, 
_P-2 and P-3 having been entered into by 
the defendants with the Bank of Karna- 
taka Ltd., Hubli, - Appellant claims: that 
the assets and liabilities of the said Bank 


of Karnataka are taken over by the ap-. 


pellant on 29-12-1966. 


3. The defence urged by respon- 
dents 1 and 2 in the Court below, inter 
alia, was that appellant was not the hol- 
der in due course of the-negotiable in- 
strument, Exhibit P-1 and was not com- 

apetent to maintain the action thereon; and 

that the appellant and the Bank of Kar- 
: nataka from which appellant derives 
title having allowed the security under 
the hypothecation bond, Exhibit P-2, to 
be impaired and lost owing to their own 
negligence and defaults and having there- 
by rendered themselves disabled 
giving to the sureties the benefit of the 
security, the liability of respondents 1 
and 2 as sureties has had to be reduced 
to the extent of the value of the security 
so impaired. 

4, On these pleadings, the court 

‘below framed the following issues: 
1.-Whether the Bank of Karnataka 
Ltd., Hubli with its assets and liabilities, 
has on 29-12-1966 merged with the plain- 
tiff Bank äs alleged ? 


t 


2. Whether the plaintif i is not entitl= - 


ed to enforce the suit promote as; alleg- 
ed by 3rd defendant ? > ' 3i 


3. Whether the suit is not maintain- 
able as alleged by the defendant ? 

4. To what reliefs are the parties « en- 
titled ? ` 

Addl. Issue: ie 

5. Whether detadas 2 and3 are 
discharged for the. reasons mentioned in 
paras 5 of their respective written state- 
ments ? 
Having recorded its findings in the affir- 
mative on issues Nos. 2 and 5, the Court 
below while granting the decree as prayed 


from 


{[Prs, 1-6] Kot. 15 


for against the principal-debtor dismiss- 
ed the suit as against the said sureties. 

5. Before we proceed * to: consider 
the contentions urged and the proposi- 
tions arising for consideration in this ap- 
‘peal, it is necessary to advert to certain 
facts which are not in dispute. The rele- 
vant and undisputed facts are that on 
30-5-1964, the first defendant borrowed 
Rs. 25,000/- executing the pronote, Ex- 
hibit P-1, in favour of the Bank of 
Karnataka; that the said loan was secur- 
ad by the hypothecation of the truck 
MYG. 3931 then owned by the first 
defendant in favour of the said Bank 
under the hypothecation-bond, Exhibit 
P-2 dated 30-5-1964 and that on the same 
day defendants 2 and 3, the respondents 
in this appeal, executed the instrument 
of guarantee and constituted themselves 
sureties for the obligations of the princi- 
pal-debtor. Exhibit P-2 contemplated 
repayment of the loan of Rs. 25,000/- 
along with the stipulated interest thereon 
in certain instalments, the first of which 
fell due on 1-7-1964, Clause (6) of Exhi- 
bit P-2, inter alia, empowers the credi- 
tor-Bank to take possession of anq sell 
the security—in this case the Truck—in 
the event of there being a failure on the 
part of the borrower to pay ‘any one’ in- 
Stalment. It is not in dispute that by the 
time the suit came to be filed all the in- 
stalments had become overdue; and that 
neither the Bank of Karnataka nor the 
appellant which claims under the former 
did anything to exercise their power of 
seizure of the Truck which was the pri- 
mary security. It is not also disputed 
that in the meanwhile the truck so de- 
teriorated in value that it was reduced to 
a mere scrap. 


6. Sri B, P. Holla, learned coun- 
sel for. the.appellant assailed the findings 
recorded by. the Court below on issues 
Nos, 2, 3 and 5 ón the following grounds: 
the 
pri- 


(a).:The omission or inaction on 
part. of the’ creditor to enforce the 


. mary security under Exhibit P-2 amounts 


only to a “mere forbearance” which does 
not have the effect of discharging the 
sureties; i , 

(b) Under the express terms. of Ex=~ 
hibit P-3 the sureties had ‘waived’ and 
‘contracted out’ of the benefit of Section 
141 of the Contract Act and that there- 
fore the liability of the sureties which was 


co-extensive with that of the principal- 
debtor subsisted; and, 
(c) The: security under Exhibit P-2 


was not in the possession of the creditor 
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and that therefore the question of im- 
pairment or loss of the security at the 
instance of the creditor does not arise at 
all, 

7. Sri V, Krishnamurthi, learned 
counsel for the respondents, however, 
sought to sustain the decree of dismissal 
as against the sureties, his principal con- 
tentions being that the hypothecation of 
a moveable was merely an extended con- 
cept of a pledge, that the right to the 
possession of the chattel, in the context 
of the statutorily recognised obligations 
of the creditor towards the sureties in the 
matter of preservation of the security for 
the benefit of the sureties, is equivalent 
to actual possession; that the obligation 
to preserve the collateral security ex- 
tends not merely to the security the cre- 
ditor has but also to what the creditor 
ought to have had; that the appellant by 
allowing the security under Exhibit. P-2 
to be lost or impaired, had put it out of 
its power to handover the security to the 
sureties; and that therefore the sureties 
are entitled to have their liability as such 
sureties jettisoned in proportion to the 
value of the collateral security so lost or 
impaired by or at the instance of the 
creditor. In support of these proposi- 
tions, Sri Krishnamurthi relied upon cer- 
tain passages in the decisions in Cray- 
thorne v. Swinburne, (1807) 14 Ves 160 
and Wulff and Billing v. Jay, (1872) 7 QB 
756, referred to, with approval by the 
Supreme Court in Amrit Lal Goverdhan 
Lalan v, State Bank of Travancore, AIR 
1968 SC 1432. 


8. The question, therefore, that 
arises for decision in this appeal is whe- 
ther the failure on the part of the appel- 
lant to proceed against the security under 
Ext, P-2 with the attendant circumstan- 
ce that the security lost its value, has had 
the effect of discharging the liability of 
the sureties to the extent of the value of 
the security lost, 

The principle underlying the rule 
that the surety is entitled, on payment of 
the debt or performance of all that he is 


liable for, to the benefit of the rights of .- 


the creditor against the’ principal-debtor 


and to be put in the same position in 


which the creditor stands in relation to 
the principal-debtor, is one of equity and 
rests not upon contract but on a principle 
of natural justice, In Craythorne v. 
Swinburne, (1807-14 Ves 160) referred to 
above, the Courts of Chancery accepted 
this rule of equity expounded by Sir 
Samuel Romilly as counsel and stated the 
principle thus: 
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“The surety will be entitled to every 
remedy which the creditor has against 
the principal ‘debtor; to enforce every 
security and ali means of payment; to- 
stand in the place of the creditor; not only 
through the medium of contract, but even 
by means of securities entered into with- 
out the knowledge of the surety 
having a right to have those securities 
transferred to him, though there was no 
stipulation for that; and to'avail himsel 
of all those securities against the debtor. 
This right of a surety also stands, not 
upon contract but upon a principle of 
natural justice.” 

This rule of equity is embodied in 
Section 141 of the Indian Contract Act, 
1872, ‘The said section states: 

“A surety is entitled to the benefit 
of every security which the creditor has 
against the principal debtor at the time 
when the contract of suretyship is enter- 
ed into, whether the surety knows of the 


existence of such security or not; and, if 


the creditor loses, or, without the consent 
of the surety, parts with such security, 
the surety is discharged to the extent of 
the value of the security.” 


It is plain that the expression is in- , 
vested with all the rights which the cre- 
ditor has against the’ principal-debtor in 
the section brings about even without the 
necessity of a transfer and by operation 
of law, the vesting in the surety of all 
the security held by the creditor against 
the principal debtor, The rule of English 
Law is however modified in the Indian 
Statutory formulation of the rule by 
limiting the entitlement of the surety 
only to the security held by the creditor 
as at the date of the contract of surety- 
ship, 

9. Sri V. Krishnamurthi invited 
our attention to the exposition of this 
principle of equity in Rees v. Barrington, 
2 Wh- and T. L. C, (4th ed.) at p. 1002, 


“which was referred to with approval by 


Bannen, J, in Wulff and Billing v. Jay, 
(1872-7 QB 756), The passage relied upon 
by. Sri V. Krishnamurthi reads thus: 

NGS dale eg That doctrine is very clearly 
expressed in the notes in Rees v, Barring- 
ton. 2 White and T, L. C. (4th ed.) at 
p. 1002 — As a surety, on payment of 
the debt, is entitled to ‘all the securities 
of the creditor, whether he is aware of 
their existence or not even though they 
were given after the contract of surety- 
ship, if the creditor who has had, or ought 
to have had, them in his full possession 
or power, loses them or permits them to 
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get into the possession of the debtor, or 
does not make them effectual by giving 
proper notice, the surety to the extent of 
such security will be discharged, A 
surety, moreover, will be released if the 
creditor, by reason of what he has done, 
cannot on payment by the surety, give 
him the securities in exactly the same 
condition as they formerly stood in his 
hands.” 

It is the contention of Sri V. Krishna- 
murthi that in the present case the cre- 
ditor by reason of what it has done, can~ 
not, on payment by the sureties, give 
them the security in exactly the same 
condition as it formerly stood in its hands, 
and that therefore the liability of the 
sureties is, pro tanto, reduced. 

10. Section 137 of the Contract 
Act provides that ‘mere forbearance’ on 
the part of the creditor to sue the princi- 
pal debtor or to enforce any other remedy 
against him does not, in the absence of 
any provision in the guarantee to the 
contrary, discharge the surety. What 
emerges from a reading of the provisions 
in Sections 137 and 141 together is that 
while a ‘mere forbearance’ to enforce the 
security against the principal debtor will 
not discharge the surety, any act by 
which the creditor loses, or, without the 
consent of the surety, parts with the secu- 
rity, has the effect of discharging the 
surety to the extent of the value of the 
security. Whether any particular Act on 
the part of the creditor constitutes ‘mere 
forbearance’ without more or constitutes 
an act by which the creditor puts it out 
of his power to hand over the security 
to the surety, will depend upon the facts 
and circumstances of the particular case. 
While the principles are clear, the dif- 
ficulty arises in their practical applica- 
tion to a given situation. The contention 
of Sri B, P. Holla is that the security ‘in 
the hands’ of the creditor in this case is 
in the form of a document, Exhibit P-2 
and that the creditor not having been in 
physical possession of the subject-matter 
of the security, cannot be said to have 
lost or parted with it in any sense of 
those expressions within the meaning of 
Sec, 141 of the Contract Act, But, Sri-V. 
Krishnamurthi maintains that hypothe- 
cation of goods is an extended idea of 
pledge and that the obligation to pre- 
serve the security enjoined by law upon 
a creditor extends not merely to the secu- 
rity the creditor has ‘in his hands’ but 
also to what the creditor ‘ought to have’. 


11. After a careful consideration 
of the matter, we are of the opinion that 
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having regard to the nature of the secu- 
rity in the present case, the sureties can- 
not make an appeal to the provisions of 
Section 141 of the Contract Act. In our 
opinion, the true principle governing the 
matter is stated in American Jurispru- 
dence Vol, 50; page 978, para. 114 in 
terms following: 


“114. Failure to enforce Security. — 
While the authorities appear to be in en- 
tire agreement on the proposition that a 
surety is discharged, at least to the ex- 
tent of the value of the security lost, 
where the creditor, without the surety'’s 
consent, affirmatively releases collateral 
security, there seems to be some differ- 
ence of opinion where a loss is claimed to 
have occurred through the inactivity of 
the creditor. The general rule, however, 
is that in the absence of an express agree- 
ment to use diligence, or a special re- 
quest to act, or such peculiar circum- 
stances as to render prompt action of the 
creditor an absolute duty, mere inaction 
or passive negligence on the part of the 
creditor in failing to take steps to secure 
the collection of his debt from collateral 
security given to him by the principal 
debtor is not sufficient of itself to dis- 
charge or release a surety from -his obli- 
gation to pay the debt. The reason for 
this rule is that a surety is amply pro- 
fected against the inaction or passive neg- 
lect of the creditor -by virtue of the fact 
that if he desires to expedite payment, 
he may himself pay the debt, acquire all 
the securities held by the creditor, and 
become subrogated to all the rights of 
the creditor, Thus, as respects collateral 
securities, the rule is the same as res- 
pects the collection of the debt of the 
principal debtor. The creditor is under 
no obligation of active diligence for the 
protection of the surety, so long as the 
surety himself’ remains inactive, Until 
the surety moves in the matter, it is 
enough that the creditor holds himself in 
readiness to transfer to him, when he ap- 
plies, all the securities he holds, that he 
may have the benefit of such securities in 
aid of his own responsibility. The mere 
failure of a creditor to sell or fore-close 
against collateral in his hands will there- 
fore not ordinarily discharge the surety. 


In general, sureties are not released 
by the failure of a creditor to enforce a 
mortgage or other lien which he has 
taken to secure the payment of his debt. 
Where, however, there is an agreement 
or understanding between the creditor 
and the surety, with reference to the en- 
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forcement of the security, the creditor 
is bound to active diligence, and if by 
his negligence the property held as col- 
lateral is lost or destroyed, or surrender- 
ed, the surety will be exonerated to the 
extent of the loss, for the reason that the 
understanding or agreement to look after 
the security and see that the property 
pledged as security shall be applied to 
the debt destroys the duty of the surety 
to be vigilant and produces a false confi- 
dence, but for which he might take secu- 
rity for his own indemnification. Also, of 
course, if the creditor undertake to en- 
force the collection of the collateral and 
is negligent, in the manner of enforcing 
it, the surety is discharged to the extent 
of the loss thereby resulting.” 


What emerges from this enunciation is 
that a mere passive inactivity or passive 
negligence on the part of the creditor by 
failing to realise the debt from the col- 
lateral security is not sufficient, in itself, 
to discharge the surety, for the reason 
that the surety can himself avoid conse- 
quences of such passivity by himself 
paying the debt and becoming subrogated 
to the rights of the creditor. In the ab- 
sence of a contract to the contrary,- the 
creditor ig under no obligation of active 
diligence for the protection of the surety, 
so long as the surety himself remains in- 
active, Thus tested, the inaction on the 
part of the appellant or the Bank of Kar- 
nataka from which it derives title will 
not, of itself, mitigate sureties’ liability. 


12. We will now consider the de- 
cisions cited by Sri V, Krishnamurthi for 
the respondents. They are the following: 


(i) Rainbow and Wife v. Juggins, 
(1879-5 QBD 138) was a case where de- 
fendant was surety for the repayment of 
a sum of money advanced by the plaintiff 
to the principal debtor, As a further se- 
curity for the advance, the principal deb- 
tor deposited with the plaintiff a. policy 
of life insurance. The principal debtor 
having subsequently become bankrupt 
and the advance remaining unpaid, the 
plaintiff proved the full debt against the 
estate in bankruptcy without valuing the 
security, which, consequently, came to be 
claimed by the trustee in bankruptcy. 
The liability of the surety, in the circum- 
stances, was held to be discharged to the 
extent of the value of the policy. 


(ii) In Wulff and Billing v. Jay, 
(1872-7 QB 756), defendant became sure- 
ty for the repayment of moneys lent by 
the plaintiffs to B and P who were tra- 
ders, At the time of the loan the bor- 
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rowers assigned, in favour of the plain- 
tiffs, as security for the debt, the lease of 
their business premises, plant and fix- 
tures, The deed provided for repayment 
of the loan by 25th of August, 1871 and 
of the interest by 5th of February, 1871, 
and that until default in payment of 
either the principal or interest, borro- 
wers should continue in possession of the 
property assigned to the plaintiffs, and 
upon such default the plaintiff should 
not sell without giving the borrowers one 
month’s notice in writing, The deed was 
not registered. ‘The borrowers failed to 
pay interest, but the plaintiffs did not 
enter into possession. The plaintiffs re- 
ceived notice a week prior to 25th of 
August, that the borrowers were insol- 
vent, but they allowed-them to continue 
in possession and on the 5th of August, 
the borrowers filed a petition for liquida- 
tion under the Bankruptcy Act and were 
adjudicated, The trustee in bankruptcy 
seized and sold the goods and chattels as- 
signed by the deed. It was held that 
plaintiffs, by their omission both to regis- 
ter the deed and to seize the property 
assigned to them on default of payment 
of the interest, had deprived themselves 
of the power to assign the security to the 
surety, and that owing to their laches the 
surety was discharged to the amount that 
the goods were worth, 

(iii) The next case is the State of 
Madhya Pradesh v. Kaluram, AIR 1967 
SC 1105, where one Jagatram purchased, 
at an auction of timber held by the Di- 
visional Forest Officer, Hoshangabad on 
20th July, 1954 and the appellant along 
with one Nathuram stood surety for him 
for any sum which may become payable 
by Jagatram to the Governor, Under the 
provisions of the Contract which invoked 
the provisions of the Forest Contract 
Rules and under the provisions of the 
Indian Forest Act ‘the State had a charge 
over the goods sold as well as the right to 
remain in possession till payment of the 
instalments of price by the contractor, In 
those ‘circumstances, the fact that Jagat- 
ram was permitted by the authorities to 
remove the goods without pre-payment 
was held by the Supreme Court to be an 
act which under Section 141 of the Con- 
tract Act, had the effect of discharging 
the liability of the surety pro tanto, 

In the case of Amrit Lal Goverdhan 
Lalan (supra) the appellant had executed a 
letter of guarantee in favour of the Tra- 
vancore Forward Bank Ltd., respecting the 
liability of the'borrowers who had agreed 
to open in the books of the Bank a Cash 
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Credit Account to the extent of Rupees 
1,00,000/. to be secured by goods pledged, 
one of the conditions of that contract 
being that borrowers had to remit the ad- 
vance value or make a substitution of- 
goods of equal value before withdrawing 
any of the pledged goods from the custody 
of the Bank. The pledged goods were 
verified by the employees of the Bank 
and on 18-4-1957 when an inventory was 
taken, there wag a shortage of goods to the 
value of Rs, 35,690/-. In the suit against 
the sureties filed by the State Bank of 
Travancore ag the successor~in-interest of 
the lending Bank, the Supreme Court 
held that in the facts and circumstances 
of the case, provisions of Section 141 of 
the Contract Act were invoked and the: 
liability of the sureties stood mitigated to 
the extent of Rs, 35,690/- being the value 
of the goods lost from the custody of the 
Bank, 


In the three cases referred to in 
sub-paras (i) and (iii) and (iv), the credi- 
tor had the- physical custody of the secu- 
rity and the security was ‘lost owing to 
the negligence of the creditor. They 
were cases where the act or omission held 
proved against the creditor were, demon- 
strably acts not of ‘mere forbearance’, 
but something more, In Wulff and Bill- 
ing v, Jay referred to above, the circum- 
stance that the omission on the part of 
the creditor in securing legal efficacy and 
enforceability for the security by getting 
the deed registered and the inaction, des- 
pite the notice of bankruptcy a week be- 
fore the traders, in fact, filed a petition 
under the Bankruptcy Act, in taking pos- 
session constituted acts of the creditor, 
which were not acts of ‘mere forbearance’ 
and in the circumstances made a differ- 
ence of degree a difference of kind, The 
cases cited by Sri V. Krishnamurthi, 
therefore, are clearly distinguishable from 
the position obtaining in the present case. 


13. We ought, perhaps, to notice 
here another argument addressed by Sri 
B. P. Holla, which, proceeding as it does 
upon the construction of clause (5) of the 
surety bond, Ex. P-3, was to the effect 
that, in any event, the sureties had waiv- 
ed and contracted out of the benefit of 
Section 141. In the said clause (5) of Ex- 
hibit P-3, it is stipulated that the eredi- 
tor would be at liberty, inter alia, to re- 
` lease any other security held or to be 
held. It was contended by Sri Krishna- 
murthi that the expression ‘other’ obtain- 
ing in that clause would only refer to 
security other than the one held under 
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Exhibit P-2, and that therefore, the argu- ‘ 
ment of Sri Holla in this behalf is not 
tenable, Jt is unnecessary to go into 
this question in the view we have taken 
that even if there is‘no such surrender 
and contracting out, the sureties could 
not appeal to the provisions of Section 
141 which in the facts and circumstances 
of the case was not attracted, 


14. The foregoing discussions dis- 
pose of all the contentions urged by both 
the parties before us in this appeal. How- 
ever, we asked the learned counsel for 
the appellant to clarify whether the as- 
signment of the debt under the pronote 
Exhibit P-1 by the Bank of Karnataka 
Ltd., in favour of the appellant would 
also operate to assign the benefit of the 
security under Exhibit P-3, Sri B, P. 
Holla, learned counsel for the appellant 
took time and filed an application under 
Order 41, Rule 27, Civil Procedure Code 
seeking to produce a letter dated 25-6- 
1976 from the , Reserve Bank of India, 
Department of Banking Operations and 
Development, Bombay, on the basis of 
which he contends that the scheme of 
transfer of the assets and liabilities of the 
Bank of Karnataka Ltd., in favour of 
the appellant attracts the provisions of 
Section 44-A (6) of the Banking Regula- 
tion Act, 1949, and that ‘the assignment 
of the benefit of the security is also ef- 
fectuated by operation of law. He also 
sought to rely upon the provisions of Sec- 
tion 8 of the Transfer of Property Act. 


15. The additional evidence sought 
to be produced by the appellant requires 
to be admitted as being required to en- 
able this Court to pronounce judgment 
and the said letter of the Reserve Bank 
of India whose authenticity is not dis- 
puted is marked as a part of the docu- 
mentary evidence in this case, By the 
said letter, the Reserve Bank of India has 
confirmed that the agreed assets and liabi- 
lities of the Bank of Karnataka Ltd., 
were transferred to the Karnataka Bank 
Ltd., the appellant with effect from the 
close of business on the 29th of Decem- 
ber, 1966, with prior approval of the Re- 
serve Bank of India. This prima facie 
shows that the sanction of the Reserve 
Bank of India for a scheme for transfer 
of the assets and liabilities of the Bank of 
Karnataka Ltd., to the appellant has been 
granted by the Reserve Bank of India. 
That apart, in the present case, the pro- 
note Ext, P-1 has been duly negotiated | 
by the endorsement by the Bank of Kar- 
nataka Ltd., in favour of the appellant. 
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(hig fact is not disputed before us. In 
‘egard to the proposition whether upon 
in assignment of the debt, the security 
herefor also stands assigned, the fol- 
owing passage from Halsbury’s Laws of 
ingland 3rd Ed, Vol. 8 page 260 may be 
‘eferred: ` 


“454, Assignment of Securities. The 
ssignment of a debt may perhaps imply 
he assignment of the securities therefor; 
m the other hand, securities may be as- 
‘igned with the intention of assigning 
lebt, but without the necessary formali- 
ies for the assignment of the debt, and 
n such case, though the assignee cannot 
recover the debt, yet neither the assignor 
sor hig representatives can recover the 
securities and the result may be that no 
me can recover the debt.” 


16. Having regard to all the cir- 
zumstances, including the fact that this 
question was not raised by the respon- 
dents, we consider it proper in this case 
to proced on the basis that the appel- 
lant is entitled to the benefit of the secu- 
rity under Exhibit P-3 and that it is not 


necessary for us to pronounce on the 
question of law ag to the matter, 
17. In the result, we allow this 


appeal and in reversal of the decree of 
dismissal of the suit as against respon- 
dents 1 and 2 by the Court below, we 
decree plaintiff's suit as against respon- 
dents 1 and 2 for the sum of Rs. 25,000/-. 
Respondents 1 and 2 shall, however, not 
be liable to interest prior to the date of 
the suit as no demand as contemplated in 
Exhibit P-3 had come to be made on 
them. So far as interest from the date 
of suit till date of realisation is concern- 
ed, having regard to all the circumstances 
of the case including the circumstance 
that the benefit of the security under 
Exhibit P-2 was not available to them, 
we consider it inequitable to impose on 
respondents 1 and 2 a liability towards 
pendente Hite and future interest at a 
rate in excess of 3% per annum and ac- 
cordingly we direct that the said sum of 
Rs, 25,000/- decreed against respondents 
1 and 2 shall carry interest at 3% per 
annum from the date of suit till date of 
payment, 


We also direct that the appellant and 
respondents 1 and 2 will bear and pay 
their own costs both here and below. 

Appeal allowed. 
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S. A. Rahim and another, Appellants 
v. Rajamma and others, Respondents, 

Second Appeal No. 917 of 1975, D/- 
12~4-1976.* 

(A) Civil P. C. (1908), O. 22, R. 4 (4) 
(H. C. Amendment) — Power to exempt 
from necessity of substitution —- Power 
can be exercised even after abatement 
has taken place. AIR 1964 Orissa 39 Dis- 
sented from, 


Once exemption from necessity to 
substitute the legal representatives is 
granted and the judgment is pronounced 
in the suit, it shall be deemed to have 
been pronounced against the deceased de- 
fendant before his death. It, therefore, 
follows, that no abatement as such shall 
be deemed to have taken effect. The 
legal fiction introduced by Rule 4 (4) with 
regard to the deemed date of pronounce- 
ment of judgment has to be taken into 
account. As no abatement is deemed to 
have taken effect, the contention that 
the power of exemption under Rule 4 (4) 
cannot be exercised after 90 days from 
the date of death of the deceased after 
the abatement has taken effect, has no 
force, (Para 3) 

Moreover, the power of exemption 
can be exercised by the court ‘whenever 
it thinks fit” before the disposal of the 
suit. AIR 1964 Orissa 39, Dissented from; 
AIR 1969 Mad 309, Referred to. 

(Para 3) 
Paras 


(1969) 1 Mad LJ 
5 


Cases Referred: Chronological 
AIR 1969 Mad 309 = 
528 


AIR 1964 Orissa 39 = 30 Cut LT 39 4 

Murlidhar Rao, for Appellants; M, M. 
Jagirdar, for Respondents Nos, 1 and 2. 

JUDGMENT:— This second appeal 
is by original defendants 7 and 8 against 
the decree passed by the Civil Judge, 
Raichur in R, A. No. 125 of 1973, affirm- 
ing the decree passed by the Munsiff, 
Raichur, in O. S. No, 100 of 1967. ' 

2. The relevant facts for the dis- 
posal of this appeal may, briefly, be stat- 
ed as follows:— After the suit was in- 
stituted by the plaintiffs against the de- 
fendants, the 5th defendant, who was set 
ex parte, died. About two years after his 
death, an application was made by the 


*(Against Judgment and decree of Civil ' 
J., Raichur, in Appeal No. 125 of 1973, 
D/- 9-6-1975.) 


GT/HT/B977/76/MBR 








1977 S. A. Rahim v. Rajamma 


plaintiffs on the 4th of September, 1973, 
under Order XXII, Rule 4 (4) of the Code 
of Civil Procedure praying that the 
plaintiffs be exempted from the necessity 
of substituting the legal representatives 
of the deceased 5th defendant, who has 
been declared ex parte. The same day, 
the learned Munsiff - made an 
order allowing the said application, The 
suit was ultimately decreed by the Court 
of first instance, which decree has been 
affirmed on appeal by the learned Civil 
Judge, It is the said decree that is chal- 
lenged by defendants 7 and 8 in this se- 
cond appeal, 


3. The only contention urged by 
Shri Murlidhar Rao, learned counsel ap- 
pearing for the appellants, is that the 
Court of first instance committed an error 
of law in allowing the application of the 
plaintiffs under Order XXII, Rule 4 (4) 
of the Code of Civil Procedure exempt- 
ing the plaintiffs from bringing the legal 
representatives of the deceased 5th de- 


fendant on record. It was contended 
that as the application was admittedly 
made more than two years after the 


death of defendant No, 5, abatement had 
taken place, as a result of which the 
Court of first instance could not have 
exercised the power of granting exemp- 
tion under sub-rule (4) of Rule 4 of the 
Order XXII of the Code of Civil Proce- 
dure, To appreciate the contention of 
Sri Murlidhar Rao, it is necessary to ex- 
tract the provisions of Order XXII, Rule 
4, as amended by our High Court, as fol- 
lows:— 

"R. 4 — Procedure in case of death of 
one of several defendants or of sole de- 
fendant — (1) Where one of two or more 
defendants dies and the right to sue does 
not survive against the surviving defen- 
dant or defendants alone, or a sole de- 
fendant or sole surviving defendant dies 
and the right to sue survives, the Court, 
on an application made in that behalf, 
shall cause the legal representative of 
the deceased defendant to be made a 
party and shall proceed with the suit. 


(2) Any person so made a party may 


make any defence appropriate to his 
character as legal representative of the 
deceased defendant. 

(8) Where within the time limited 


by law no application is made under sub- 


rule (1), the suit shall abate as against 
the deceased defendant, 
(4) The Court, whenever it thinks 


fit, may exempt, the plaintiff from the 
necessity to substitute the legal repre- 
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sentatives of any such defendant who has 
been declared ex parte or who has failed 
to file his written statement or-who having 
filed it has failed to appear and contest 
at the hearing; and the judgment may in 
such case ke pronounced against the said 
defendant notwithstanding the death of 
such defendant and shall have the same 
force and effect as if it had been pro- 
nounced before his death took place.” 


An application to bring the legal repre- 
sentatives of the deceased defendant has 
to be presented within 90 days from the 
date of death of the deceased defendant. 
If no such application is made, as provid- 
ed under sub-rule (1) of Rule 4 of Order 
XXII, the suit abates as against the de- 
ceased defendant. Sub-rule (4) however 
empowers the Court to exempt the plain- 
tiff from the necessity to substitute the 
legal representatives of any such defen- 
dant who has been declared ex parte or 
who has failed to file his written state- 
ment or who having filed the written 
statement has failed to appear and con- 
test at the hearing. The Court obvious- 
ly has to exercise the discretion vested 
in sub-rule (4) after taking into conside- 
ration all the relevant facts and cireum- 
stances, In given circumstances, it is 
open to the,Court to decline to accord 
exemption sought by the plaintiff under 
sub-rule (4) of Rule 4 of Order XXII, If 
the Court , in exercise of its discretion, 
grants exemption to the plaintiff from the 
necessity to substitute the legal represen- 
tatives of the concerned defendant, the 
Court can proceed to dispose of the suit 
and pronounce judgment against such 
defendant notwithstanding the fact that 
the legal representatives of such defen- 
dant have not been brought on record. 
When such judgment is pronounced, sub- 
rule (4) expressly. provides that it shall 
have the same force and effect as if it had 
been pronounced before the death took 
place. In other words, a legal fiction 
is introduced to the effect that though 
the judgment is pronounced after the 
death of the deceased defendant, the same 
shall be deemed to have been pronounced 
before his death, It, therefore, follows 
that when a judgment is pronounced in a 
suit against the deceased defendant after 
according necessary exemption under 
sub-rule (4) no abatement as such shall 
be deemed to have taken effect, Ag the 
judgment itself ig deemed to have been 
pronounced during the lifetime of the 
deceased defendant, it is obvious that 
abatement shall not be deemed to have 
taken effect. As, in law, it has to be 





22 Knt, 


deemed that no abatement has taken 
effect, it ig not possible to accede to the 
contention of Shri Murlidhar Rao that 
the power of exemption conferred by 
sub-rule (4) cannot be exercised by the 
Court after 90 days from the date of 
death of the deceased after the abate- 
ment has taken effect. Besides, it ap- 
pears to me having regard to the langu- 
age of sub-rule (4) which provides that 
the power of exemption under sub-rule 
(4) can be exercised by the Court when- 
ever it thinks fit, no such limitation on 
the power of the Court in the matter of 
‘granting exemption can be inferred. The 
‘Court is empowered by the express lan- 
guage of sub-rule (4) to exercise the 
‘power of exemption whenever it thinks 
fit before the disposal of the suit, It is, 
therefore, not possible to accede to the 
contention of Shri Murlidhar Rao that 
the Court of first instance had no compe- 
tence to exercise its discretion in grant- 
ing exeniption under sub-rule (4) after 
90 days after the death of the deceased 
Sth defendant, 


4, In support of his contention, 
Shri Murlidhar Rao, relied upon a deci- 
sion of the Orissa High Court in Lakshmi 
Charan Panda v. Satyabadi Behera, AIR 
1964 Orissa 39. The said decision un- 
doubtedly supports the contention of 
Shri Murlidhar Rao. The Orissa High 
Court hag held that the power to dis- 
pense with substitution under Order 22, 
Rule 4 (4) considered by the said Court, 
which is similar to Order 22, Rule 4 (4) 
of the Code of Civil Procedure as amend- 
ed by our High Court, can be exercised 
only before abatement takes place and 
not afterwards, The Court has observed 
that the words “whenever the Court 
thinks fit” in Rule 4 (4) in the context 
must mean when the Court thinks fit 
within 90 days from the date of death and 
before abatement takes place, The Court 
has observed that abatement takes place 
automatically and does not wait for the 
passing of actual order by the Court and 
that once abatement takes place, the 
discretion given to the Court to invoke 
the provisions of Rule 4 (4) cannot be 
exercised, Analysing sub-rule (4) I have 
come to the conclusion that once exemp- 
tion is granted and the judgment is pro- 
nounced in the suit, the judgment shall 
be deemed to have been pronounced 
against the deceased defendant before his 
death. The effect of sub-rule (4), as al- 
ready held by me, is to prevent abate- 
ment taking place in cases where exemp- 
tion is accorded under sub-rule (4). The 
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legal fiction introduced by sub-rule (4) in 
regard to the deemed date of pronounce- 
ment of the judgment in such cases has 
not been taken into account by the Orissa 
High Court, As the decision has been 
rendered without taking into account the 
legal fiction introduced by sub-rule (4), 
with great respect I do not find it possible 
to agree with the view taken by the 
Orissa High Court, 


5. Though the decision of the 
Madras High Court in Velappan Pillai v. 
Parappan Panickar, AIR 1969 Mad 309 is 
in consonance with the view which I 
have expressed, the effect of the legal 
fiction introduced in regard to the deem- 
ed date of pronouncement of the judg- 
ment under Order 22, Rule 4 (4) of the 
Code of Civil Procedure has not been 
taken into consideration, The judgment 
of the Madras High Court also proceeds 
on the language of sub-rule (3) of Rule4 
of Order 22 which is slightly different 
from the language employed in Order 22, 
Rule 4 (3) which is in force in our State. 
Bence, it is not necessary to deal further 
with the said decision, 


6. For the reasons stated 
this appeal fails 
costs, 


above, 
and is dismissed. No 


Appeal dismissed. 
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In the matter of Canara Bank, 
Bangalore, Petitioner. 


Probate Civil Petn. No, 4 of 1976, D/- 
2-4-1976. 


(A) Sucesasion: Act (1925), Section 254 
—- Limited grant of probate. 

The general principle is that nor- 
mally the executor or Administrator re- 
presents the whole estate of the deceas- 
ed. If the executor under the will or if 
there is no executor appointed, any. other 
person, were to apply for probate or let- 
ters of administration respectively, such 
application should be for the whole of 
the estate and not for a fraction of it or 
in respect of a specific property. How- 
ever, Sections 254 to 257 provide excep- 
tion to thig rule and severance is per- 
mitted if the particular requirements of 
the case so demand and limited grant can 
be made, (Para 6) 

In the instant case, the circumstance 
that the appointment of the executor is 
limited to the bequest with which 
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petition in question was concerned, con- 
stituted a special circumstance requiring 
a limited grant to be made. (Para 7) 


K, Balakrishna Rao, for Petitioner. 


ORDER:— Canara Bank, a body 
corporate under Section 3 of the Banking 
Companies (Acquisition and Transfer of 
Undertakings) Act, 1970, the petitioner in 
this petition under part IX of the Indian 
Succession Act, 1925, seeks a limited 
grant of probate in respect of the Will 
dated 3-11-1970 of a certain Divakar 
Amrit, limited to the assets set out in the 
schedule to the said petition as respects 
which petitioner is appointed executor by 
the said Will. 


2. The averments in the petition 
disclose that the testator, Divakar Amrit, 
who died on 15-9-1971 at No. 430, 40th 
Cross, V Block, Jayanagar, Bangalore-4l, 
left a will dated 3-11-1970 bequeathing 
the immoveable property  particularised 
in Schedule ‘B’ to the said will and also 
set out in the schedule to the petition in 
favour of his son D. J, Rajashekar then a 
minor and appointed the petitioner as the 
executor in respect of this particular 
bequest. 

3. It is also stated that in respect 
of the other bequests made in the Will in 
favour of the testator’s two other sons 
viz, D. Benjamin Ajit Kumar and Edwin 
D. Amrith, no executor has been appoin- 
ted and that the Canara Bank, as the 
duly constituted agent and power of 
attorney holder for and. on behalf of the 
said D, Benjamin Ajit Kumar and Edwin 
D. Amrith, has brought in separate pro- 
ceedings in Probate Civil Petition No. 5 
of 1976 Letters of Administration res- 
pecting the remainder of the estate con- 
stituting the subject-matter of bequests in 
favour of the said two sons of the testa- 
tor, 


4, The petition has been duly ad- 
vertised and no objections are received. 
Certificate of Death bearing No, 3770 
dated 22-9-1971 issued by the Commis- 
sioner, Corporation of the City of Banga- 
lore, shows that the said Divakar Amrit 
son of N, Amrit, aged 57- years, died on 
15-9-1971. _The original Will filed into 
Court is perused. It is signed by the 
testator and attested by two - witnesses. 
namely, B. R. Krishna of No, 297, I 
Block East, Byrasandra, Jayanagar, Ex- 
tension, Bangalore-11 and A. H. Madhava 
Rao of No, 341 XI Cross, Malleswaram, 
Bangalore-3,, The affidavit of the said 
B. R. Krishna, one of the attestors is 
filed into Court, He has stated in his affi- 
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davit that he knew the testator well and 
that on 3-11-1970, he along with A, H. 
Madhava Rao, was present when the 
testator executed the Will in question and 
saw him subscribe his signature at the 
foot of the testamentary paper and dec- 
lare and publish the said document as 
his last Will and testament. He fur- 
ther states that thereupon he (B. R. 
Krishna) and A, H, Madhava Rao, in the 
presence of each other and in the pre- 
sence of the testator affixed their signa- 
tures to the document as attestors and 
that at the time of executing the said 
Will the testator was in a sound and dis- 
posing state of mind and understood the 
nature and effect of the document he 
was executing and executed the same out 
of his own free Will. It, therefore, re- 
quires to be held that the said Will dated 
8-11-1970 of the said Divakar Amrit has 
been duly proved. 


5. An order under Section 59 (3) 
of the Estate Duty Act, 1953 assessing the 
estate of the late Divakar Amrit to a 
duty of Rs, 58,92 passed by the Assistant 
Controller of Estate Duty, Bangalore, is 
also produced, A challan evidencing pay- 
ment of the said sum of Rs, 58,92 is also 
produced, 


6. In these proceedings, the peti- 
tioner has sought a limited grant. The 
the 
executor or the administrator represents 
the whole estate of the deceased, and if 
the executor, if any, appointed under the 
Will were to apply for probate, or, in the 
absence of an executor if any other per- 
son entitled to apply should apply for 
letters of Administration then it should 
be for the whole of the estate and not 
for a fraction of it or in respect of a 
specific property. However, provisions 
of Sections 254 to 257 of the Indian Suc- 
cession Act constitute an exception to 
this rule and provide for a severance of 
representation if the particular require- 
ments of the case so require. Chapter 
II of Part IX of the Indian Succession 
Act envisages circumstances in which a 
limited grant could be made, They are 
in the nature of special provisions ena- 
bling the Court, in its discretion, to make 
limited grant in appropriate cases. The 
rule of exception embodied in Sections 
255 and 256 is sufficiently comprehensive. 
Provisions in. Section 257 are only ancil- 
lary to Sections 255 and 256 and provide 
that whenever a grant with exception has 
been made, the person entitled to probate 
or the administration of the remainder of 
the deceased’s estate may take a grant of 
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the. rest of the deceased’s estate. In the 
English law, grants “save and except” are 
a form of limited grants, Limited admin- 
istration can be granted only under spe- 
cial circumstances, A reference may be 
made to the following passages in Trist- 
ram and Coote’s ‘Probate Practice” 
(Twenty-Second Edition): i 

“Will limited to personality. 

Where a Will is specifically limited 
to personal estate and an executor is ap- 
pointed, his powers must be regarded as 
limited, and the grant of probate must be 
limited to personal estate.” 

“Probate” “Save and except” 

If a testator has appointed one exe- 
cutor for a specia] purpose, or in respect 
of a specific fund or asset only, and an- 
other executor for all other purposes, the 
latter may take probate save and except 
the specific purpose or fund.” 
"Administration (with Will), save and 
except, ' 

On the renunciation or failure of the 
executor appointed for all other purpo- 
ses, or if there be no such executor, the 
residuary legatee or devisee may take 
administration (with Will of the estate 
of the deceased, save and except as to 
the special fund or purpose.” 

“Administration save and except, 

Similarly, where necessary, a grant 


of administration may be made by order. 


of the Court save and except a particu- 
lar purpose.” 

*Caeterorum” Grant, 

Probate or administration following 
a grant limited to part of the estate or to 
a particular purpose is a grant caetero- 
rum i.e., of all the rest of the estate: it is 
complementary to the limited grant. 

Where the first grant extracted was 
a grant “save and except” a particular 
part of the estate or purpose, the succeed~ 
ing grant is a grant limited to the estate 
or purpose excepted,” ` 

“Administration Caeterorum., 

If a limited grant of Probate has 
been made to an executor in a case 
where the will was limited to a special 
purpose, or to estate in a certain country, 
and the testator died intestate in all 
other respects, the person entitled to the 
estate not disposed of may take adminis- 
tration of the rest of the estate.” 

In Williams and Mortimer ‘“Execu- 
tors, Administrators and Probate,” it is 
stated: 


“Grants” Caeterorum. 
Where a grant limited to part of the 
estate or a particular purpose has been 
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made, the grant to the rest of the estate 
is known as a grant caeterorum i.e., of 
the remainder., Such a grant may be 
of probate or of administration with or 
without the will.” 

7. Thus, though the general rule 
is grant of representation respecting the 
entire estate, there is no impediment for 
the issue of the probate by way of a 
limited grant, if the nature of the case so 
requires, In the present case, the cir- 
cumstance that the appointment of the 
executor is limited to the bequest with 
which this petition is concerned, consti- 
tutes a special circumstance requiring a 
limited grant to be made in favour of the 
petitioner, 


8. Issue probate in favour of the 
petitioner, limited to the part of the Will 
as respets the bequest in Schedule ‘B’ of 
the said Will made in favour of D. J. 
Rajashekar, the grant being limited to 
the said property, excluding, saving and 
excepting from the grant all other be- 
quests in the Will made in favour of the 
other legatees, 

9. Inventory in six months and 
accounts in one year. 

Petition allowed. 
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G. K. GOVINDA BHAT, C. J. AND 
M. N. VENKATACHALIAH, J. 


Shri Rama Metal Works and 
others, Petitioners v. The National Small 
Industries Corporation Ltd., Respondent. 

First Appeal No. 21 of 1972, D/- 
27-1-1976.* 

(A) Contract Act (1872), Section 10 
~~ Sale of Goods Act (1930), Section 4 — 
Hire Purchase agreement — Parties held 
had reached completed agreement through 
correspondence —- Absence of formal 
agreement did not affect its validity. 


Government Company B was esta- 
blished to assist small industries by ar- 
ranging supply of machinery on hire pur- 
chase in terms of its scheme and firm A 
which was aware of the terms applied to 
B to supply on hire purchase lathe ma- 
chine manufactured by C and requested 
B to instruct C to deliver the machine to 
A and assured B that it was prepared to 
sign the necessary documents in respect 


*(Against judgment and decree passed by 
Civil J., Civil Station, Bangalore, in 
O. S. No, 42 of 1971, D/- 21-9-1971.) 


GT/ GT/B985/76/GNB 











1977 


of the transaction, B issued delivery in- 
structions to C and forwarded to A agree- 
ment forms and a statement of account 
particularising the total price and the 
amount of first and subsequent instal- 
ments which was accepted by A, A re- 
ceived the machine but failed to execute 
the agreement forms and pay the price 
whereupon B filed a suit to recover the 
price, 

Held that the parties had reached a 
completed hire purchase agreement 
through correspondence and the delivery 
of the machine was in pursuance of it 
and the signing of further formal agree- 
ment though desirable was not essential 
and did not affect its validity: and there- 
fore the suit was maintainable. 

(Paras 2, 3, 8, 9) 


(B) Contract Act (1872), Sec. 25 (3) 
— Purchase of machine by A from B — 
Statement by A in respect of amount due 
“I am arranging to pay the amount” held 
constituted promise tu pay. 


Where A purchased machine from B 
and in respect of the amount of purchase 
price due wrote to B “I am arranging to 
pay the amount of about Rs, 15077/- as 
below; Rs, 2500/- by cash. The rest of 
the amounts, I will arrange to send a 
Bank Guarantee”, it was held that the 
statement of A amounted to a promise to 
pay within Section 25 (3). 1964 Mys LJ 
(Supp.) 290, Rel, on. (Para 10) 
Cases Referred: Chronological Paras 
1964 Mys LJ (Supp) 290 10 
(1912) 1 Ch 284 = 81 LJ Ch 184 9 


B. Vedanta Iyengar, for Petitioners; 
S. G. Sundaraswamy, for Respondent. . 

VENKATACHALIAH, J.:— In this 
appeal by the defendants, the correctness 
of the judgment and decree dated 21-9- 
1971 of the Civil Judge, Civil Station, 
Bangalore, in O, S, No. 42 of 1971 on his 
file granting to the respondent a decree 
for Rs. 20,910.57 with costs and pendente 
lite and future interest is challenged. 

2. The relevant and undisputed 
facts are the following: . Zog 


The National Small. Industries Cor- 


poration Ltd., the respondent, is a Gov- 


ernment Company established for the 
purpose of assisting Small Scale Indus- 
tries, inter alia, by arranging supply of 
machinery to Industrial Entrepreneurs on 
hire purchase basis in terms of the 
scheme formulated by it. The first ap- 
pellant, a firm of partners, of which the 
other appellants are partners applied to 
respondent under Exhibit P-3 dated 
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2-4-1957 which was accepleq by respon- 
dent, requesting supply on hire purchase! 
certain machine tools which included 
what was known as a ‘Kirloskar Lathe’. 
However, by letter Exhibit P-4 dated 
12-5-1959, the said appellant sought a 
change preferring a lathe manufactured 
by M/s Hindustan Machine Tools Ltd., 
Bangalore, in place of the said ‘Kirloskar 
Lathe’, By Exhibit P-9 dated 16-5-1961, 
the first appellant requested the respon- 
dent to send the requisite agreement 
forms and also issue delivery instructions 
to the manufacturer, viz., M/s. Hindustan 
Machine Tools Ltd., to deliver the said 
lathe to appellants, By letter Exhibit 
P-10 dated 20-5-1961 the first appellant 
represented to the respondent that it had 
ensured supply of the said H. M, T. Lathe 
at the old rate of Rs. 16,000/. and that 
the prices had since gone up to Rupees 
23,000/- and requested respondent to 
issue immediate delivery instructions to 
M/s. Hindustan Machine Tools Ltd., as- 
suring respondent that the first appellant 
was prepared to sign any documents that 
were required to be executed in respect 
of this transaction. The terms of the 
hire purchase under the scheme formu- 
lated by the respondent were well known 
te the appellants as they, by then, had 
availed themselveg of the benefit of the 
said Hire Purchase Scheme under Exhi- 
bits P-46 to P-50, On 15-6-1961, respon- 
dent issued delivery instructions, ag per 
Exhibit P-19, authorising M/s. Hindustan 
Machine Tools Ltd., to deliver the con- 
cerned machine to the said appellant. 
This was followed by letter Exhibit P-20 
dated 27-6-1961 to the said appellant for- 
warding agreement forms and the state- 
ment of account Exhibit P-20 (a) per- 
taining to the hire purchase transaction. 
Exhibit P-20 (a) particularised the total 
amount of the hire purchase price of 
Rs. 21,273-78; the amount of earnest 
money of Rs, 3,540/-; net amount due 
from the Hirer of Rs, 17,743.78; and the 
amount of the first and subsequent in- 
stalments of hire. Ext, P-20 (a) also con- 
tained a note that a sum of Rs, 772.50 
stood to the credit of the said appellant 
representing the money paid in excess of 
the earnest money. In Exhibit P-26 
dated 7-7-1961 the said appellant ac- 
knowledged delivery of the machine and 
stated that the price therefor would be 
paid by the respondent. In reply to 
Exhibit P-21 dated 9-8-1961 by which 
respondent asked the said appellant to 
return the agreement forms duly execut- 


ed, the said appellant by reply Exhibit 
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P-23 dated 7-12-1561 told respondent that 
agreement forms had been sent to the 
concerned department at  Vidhana 
Soudha for the embossing of the stamp 
duty and that they would be sent duly 
executed after the forms were received 
back from Vidhana Soudha, Thereafter 
a long spell of silence followed attribut- 
able to certain administrative changes 
under which the control of transactions 
in the Mysore area, was transferred from 
the respondent’s Bombay Office to its 
Branch Office at Madras, in the process 
of which, respondent appears to have 
misplaced the relevant papers and conse- 
quently lost touch with the matter, On 
3-1-1966, respondent’s Madras Office ap- 
pears to have traced the papers and 
reverted to the matter by its letter Exhi- 
bit P-29, After some correspondence that 
followed. appellant wrote Exhibit P-33 
dated 22-3-1966 promising to pay the sum 
of Rs. 15,077.78 towards the arrears of 
hire charges. 


3. This promise not having been 
fulfilled, this suit was filed on 3-1-1968 
as O. S, No. 3 of 1968 on the file of the 
Civil Judge, Bangalore City, and was 
later transferred to the Civil Judge, 
Civil Station, Bangalore and therein re- 
numbered as O. S5. 42 of 1971. 


4. The appellants’ defences were 
that the transaction respecting the ma- 
chinery in question was a sale and not 
a hire-purchase; that the absence of a 
written hire-purchase-agreement preclud- 
ed an enforceable contract between the 
parties; and that, at all events, the suit 
claim was statute barred. There was also. 
some dispute as to the quantum of liabi- 
lity, 

5. The Court below, on an assess- 
ment of evidence, both oral and docu- 
mentary, accepted respondent’s case, re- 
jected the defence and entered a decree 
for respondent for the sum of Rupees 
20,910.57 and interest and costs, It also 
directed that the sum of Rs. 772.50 remit- 
ted in excess of the earnest money be re- 
funded to the said appellant with interest 
at 12%, i i 


6, Though a number of grounds 
are taken in the memorandum of appeal, 
Sri B. Vedanta Iyengar, learned counsel 
for the appellants, has urged two conten- 
tions in support of the appeal. His first 
contention was that the execution of a 
formal deed was a condition precedent to 
the enforceability of the contract and its 
absence precludes the enforceability of 
the suit claim based on contract, The 
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second contention was that the suit claim 
was. barred by time, and, that Exhibit 
P-33 being in the nature of mere acknow- 
ledgement, coming into existence after 
the expiry. of the period of limitation, 
could not keep the claim alive 


7. The questions that arise for our 
determination in this appeal, therefore, 
are (a) whether the non-execution of a 
formal contract of hire-purchase preclud- 
ed the enforceability uf respondent’s claim 
based on contract? and, (b) whether the 
respondent’s' suit was barred by limita- 
tion ? 


8 We have earlier referred to 
the correspondence between the parties 
in some detail to show that therefrom 
the terms of the agreement entered into 
between the parties could clearly be 
spelled out. The terms and conditions of 
the hire-purchase were embodied in 
Exhibits P-20 and P-20 (a), In its reply 
dated 7-12-1961 as per Exhibit P-23, the 
first apellant refers to Exhibit P-20 and 
Exhibit P-20 (a) with reference to and in 
the context of the ‘H. M. T. Lathe’ in 
question and agrees to the terms in Exhi~ 
bit P-20. The account-sheety as per 
Exhibit P-20 (a) were examined and cer- 
tain adjustments were pointed out. In 
Exhibit P-11 from M/s. Hindustan Ma- 
chine Tools Ltd., to respondent, a copy of 
which was duly sent to the said appel- 
lant, the latter is specifically referred to as 
the hirer. The combined effect of Exts. 
P-3, P-4, P-9, P-10, P-11, P-16, P-19, 
P-20, P-23 read with Exhibit P-33 ren- 
ders the conclusion inescapable that the 
parties had reached a completed hire- 
purchase agreement and that delivery of 
the said ‘H. M. T. Lathe’ was. in pursu- 
ance of the said agreement, The conten- 
tion however is that the parties did not 
intend to be bound till a formal docu- 
ment -wag executed. 


9. In Chitty on Contracts (Twenty~ - 
third Edition) it is stated: 

“Stipulation for the execution of a 
formal document. ‘The question whether 
the parties have reached a complete 
agreement most frequently arises where 
there has been an. agreement in general 
terms but the parties have stipulated for 
the execution of some further formal 
document, or have said that the agree~ 
ment which they have reached js “sub- 
ject to contract”, The problem then is: 
whether the agreement is too general to 
be valid in itself and is dependent on the 
making of a formal contract, or whether 
the parties have in fact completed their 
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agreement so that the making of a fur- 
ther formal contract, though desirable, 
is not essential, This is a question of 
construction for the court. In the words 
of Parker, J., in Von Hatzfeldt Wilden- 
burg v, Alexander, (1912) 1 Ch 284, 285, 
289. 
the authorities that if the documents or 
letters relied on as constituting a contract 
contemplate the execution of a further 
contract between the parties, it is a ques- 
tion of construction whether the execu- 
tion of the further contract is a condi- 
tion or term of the bargain or whether 
it is a mere expression of the desire of 
the parties as to the manner in which the 
transaction already agreed to will in fact 
go through. In the former case there is 
no enforceable contract either because 
the condition is unfulfilled or because the 
law does not recognise a contract to enter 
into a contract, In the latter case there 
is a binding conract and the reference to 
the more formal document may be ig- 
nored”.” (See Volume I para. 78). 


In Halsbury’s Laws of England (IV 
Edn.) Volume 9 at para, 262 it is stated: 


“262. Contracts by correspondence. If 
a contract depends on a series of letters 
or other documents, and it appears from 
them that the drawing up of a formal in- 
strument ig contemplated, it is a question 
of construction whether the letters or 
other documents constitute a binding 
agreement or whether there is no bind~ 
ing agreement, until the instrument has 
been drawn up. The whole of the corres- 
pondence or documents must be consider- 
OO. ATE iS 


At para. 263 it is stated: 


“Provisional agreements : Where 
there is an informal agreement which ex- 
pressly requires or envisages the subse- 
quent execution of a formal contract, the 
legal effect of that prior informal agree- 
ment depends on the intention of the par- 
ties; they may have entered into a bind- 
ing provisional agreement, whilst envisag- 
ing its subsequent replacement by a more 
formal one; or they may evince an inten- 
tion only to be bound on the execution of 
the formal contract, the prior informal 
agreement being of no legal effect, 

x, 4 * * 

If the envisaged formal contract does 
materialise, it may exactly reflect the 
terms of the prior provisional agreement, 
in which case it may have little more than 
as evidential value, Alternatively, it 
may differ materially from the provi- 
sional agreement so that'it may be mate- 
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rial to decide whether it has replaced 
that provisional] agreement.” 
At para, 270 it is stated: 

“Partially executed agreements: 
Where an “agreement” remains executory 
on one side, but has been wholly or par- 
tially executed on the other, the very 
fact of execution may itself tend to lead 
to the conclusion that the “agreement” is 
binding; ........sec000 
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In “The Law of Contract” by Che- 
shire and Fifoot (Seventh Edition),. the 
proposition is stated thus: 


Nueseasassnek It must therefore be in 
each case a question of construction whe- 
ther the parties intended to undertake 
immediate, if temporary, obligations, or 
whether they were suspending all liabi- 
lity until the conclusion of formalities. 
Have they in other words, made the ope- 
ration of their contract conditional upon 
the execution of a further document, in 
which case their obligations will be sus- 
pended, or have they made an immediate- 
ly binding agreement, though one which 
is later to be merged into a more formal 
contract ?” 


DE The task of the courts is 
to extract the intention of the parties 
both from the terms of their correspon- 
dence and from the circumstances which 
surround and follow it, and the question 
of interpretation may thus be stated. Is 
the preparation of a further document a 
condition precedent to the creation of a 
contract or is it an incident in the per- 
formance of an already binding obliga- 
tion? As in all questions of construction 
the comparison of decided cases is apt to 
confuse rather than to illuminate.” 


ET, The problem for a court 
of construction”, said Lord Tomlin, 
“must always be so to balance matters 
that without the violation of essential 
principle, the dealings of men may as 
far as possible be treated as effective, 
and that the law may not incur the re- 
proach of being the destroyer of bargains.” 
It is therefore a question of construction 
whether the execution of the further for- 
mal agreement in the prescribed form in 
the present case is a mere expression of 
the desire of the parties as to the manner 
in which the transaction already agreed 
to will, in fact, go through; or whether 
it is a condition or term of the bargain. 
In the latter case, it may be that either 
there was never a contract between the 
parties because they did not intend te be 
bound except - upon the ` drawing 
up of a formal agreement in writ- 
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ing or that there was a contract 
one term of which was that the 


parties should join in excuting a written 
instrument embodying its terms and that 
only when such an instrument has been 
executed, the contract should be enforce- 
able, From a perusal of Exhibit-P. 10, it 
is plain and beyond doubt that the said 
appellant sought the performance of the 
agreement already entered into by ask- 
ing respondent to issue instructions to 
M/s, Hindustan Machine Tools Ltd, to 
deliver the machine in question. The 
clear implication of this is that the sign- 
ing of the agreement in due course though 
desirable was not essential, The effect of 
the correspondence and the conduct of 
the parties are not such as to lead to the 
inference that the parties intended to be 
bound only when a formal agreement 
was executed, On the contrary, there is 
ample evidence to show that both the 
parties intended to make and believed 
that they had made a binding agreement. 
The view of the Court below that in this 
case the intention to put the agreement 
into formal shape did not affect its vali- 
dity is both good sense and good law, The 
first contention of Sri B. Vendanta Iyen- 
gar, therefore, fails. 


10. The second contention turns 
upon the effect of Exhibit P-33, Ques- 
tion is whether the writing in Exhibit 
P-33 relating to the debt in question 
amounts to a mere acknowledgment . or 
contains an express promise. In deciding 
it, the language of Exhibit P-33 is to be 
considered, In Exhibit P-33, the appel- 
lant, inter alia, says: 


"In order to avoid any kind of un- 
pleasantness and also in the interest of 
running our industry smoothly and to get 
the additional help for the present by 
way of getting the Air Compressor, J am 
arranging to pay the amount of about 
Rs, 15,077.78 as below: 


Rs, 2,500/- by cash on 22-3-1966, The 
rest of the amounts, I will arrange to 
send a Bank Guarantee.” 


The Court below has held that Exhibit 
P-33 contained a promise to pay a debt 
which, but for the law of limitation, was 
enforceable at law by respondent, This 
conclusion, in our opinion, is proper and 
correct, Expressions similar to those ob- 
tainable in Exhibit P-33 are construed to 
amount to a promise to pay within the 
meaning of Section 25 (3) of the Contract 
Act (See: B. Ranganna v, Malikarjuna 
Co-operative Society Ltd., 1964 Mys LJ 
Suppl, 290), Therefore, the second conten- 


Spl, Land Acquisition Officer v. P, Fernandes 


A. LR. 


tion of Sri B. Vendantha -Iyengar aiso 
fails, 

11. This appeal, therefore, fails 
and is dismissed with costs. 


Appeal dismissed, 


AIR 1977 KARNATAKA 28 
G. K, GOVINDA BHAT, C. J. AND 

M. N. VENKATACHALIAH, J, 

The Special Land Acquisition Officer, 
Mangalore, Appellant v, Piadade Fernan- 
des, Respondent, 

Misc. First Appeal No, 177 of 1975, 
(with Cross objections), D/- 7-1-1976." 

(A) Land Acquisition Act (1894), Sec- 
tion 23 (1), Clause fourthly — Assess- 
ment of damages for severance of land 
after acquisition — Market value of land 
left out both before and after severance 


is to be taken into account. AIR 1942 
Bom 105, Applied. (Paras 3, 4) 
Cases Referred: Chronological Paras 


(1971) M. F. A. No. 669 of 1971 (Kant) 3 
AIR 1942 Bom 105 = 44 Bom LR 57 3 


N. Venkatachala, 2 Addl. Govt, Advo- 
cate and Annadanayya Puranik, Govt. 
Pleader, for Appellant; H. G. Hande, for 
Respondent. 

G. K. GOVINDA BHAT, C, J:— 
This appeal has come up after the matter 
was once remanded to the Court below 
for adjudicating the claim of the claim- 
ant for damages for severance of the land 
after acquisition and the consequent in- 
jurious affection to the eastern block of 
Survey No, 43/6A1B2 of Kankanady vil- 
lage measuring 16 cents containing certain 
buildings, 

2, The Court below, after re- 
mand, appointed a Commissioner to value 
the remaining land with buildings and 
arbitrarily estimated the quantum of da- 
mages at 25% of the market value, In 
the cross-objections, the claimant con- 
tends that 50% of the market value as 
estimated by the Commissioner ought to 
have been awarded as compensation 
under clause ‘fourthly’ of Section 23 (1) 
of the Land Acquisition Act. The Court 
below has not assessed the damages under 
the said clause, in acordance with settled 


*(Against judgment and Award passed by 
Addl. Civil J., Mangalore, in O. P. No. 
115 of 1963, D/- 16-11-1974.) 
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legal principles governing such matters, 
There is no material before us on the 
basis of which we can assess the dama- 
Ges, 


3. The principles governing the 
assessment of damages consequent on 
severance of a land left out have been 
laid down by the High Court of Bombay 
in Government v. Century Spinning and 
Manufacturing Co., Ltd., (AIR 1942 Bom 
105). According to the said decision, the 
true principle is to see as to what would 
be the market value of the portion of the 
land left out both before and after seve- 
rance, In M, F. A. No. 669 of 1971 
(Kant), the ratio of the said decision was 
accepted by a Division Bench of this 
Court as laying down the correct law. In 
the treatise on Valuation and Compensa- 
tion by R, M. Shah and H, R. Saha, (1975 
Edition), the learned Authors have stated 
at page 221 under the heading “Measure 
of Damage” thus: 


“The measure of damage caused by 
the injurious affection is the difference 
between the market value before the in- 
jury and the market value after the in- 
jury.” 


The relevant date with reference to which 
such damages has to be assessed is not 
the date - of publication of preliminary 
Notification under Section 4 (1), but the 
date of taking possession of the acquir- 
ed land consequent on which the actual 
severance takes place and the remaining 
land is injuriously affected. That is clear 
from the several clauses of sub-section (1) 
of Section 23 of the Land Acquisition 
Act. 


4, Therefore, we allow the appeal 
and the cross-objections, set aside the 
award and decree of the Court bélow and 
remit the matter to the Court below to 
determine the compensation under clause 
‘fourthly’ of Section 23 (1) of the Land 
Acquisition Act in the light of the princi- 
ples enunciated above, 


5. The claimant-respondent is en- 
titled to a certificate for refund of the 
Court-fee paid on the memorandum of 
cross-objections, 


` 


It is ordered accordingly. 


Order accordingly. 
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V, 5, MALIMATH, J, 

Ganapati Laxman Shet, Petitioner v, 
Sitabai Kom Ramdas Vernekar, Respon- 
dent, 

Writ Petn, No, 6343 of 1976, D/- 22-7- 
1976, : 

(A) Constitution of India, Article 227 
— Writ petition under —— Necessary par- 
ties — Court whose decision is sought to 
be revised is not a necessary party to the 
writ petition, (Civil Appeal No, 985 of 
1963, D/- 8-5-1964 (SC), Foll.) (Para 4) 


Cases Referred: Chronological Paras 


Civil Appeal No. 985 of 1963, D/- 8-5- 
1964 (SC) 4 


S. G. Bhat, for Petitioner, 


ORDER:— Though the petitioner 
has invoked the provisions of Articles 226 
and 227 of tle Constitution, on the re- 
quest of Sri S, G. Bhat, learned counsel 
for the petitioner, he has been permitted 
to amend the writ petition by deleting 
Article 226 of the Constitution. Hence, it 
is clear in thig writ petition that the peti- 
tioner has invoked only the provisions of 
Article 227, 


2. This writ petition has not been 
registered by the Office on the ground 
that the Munsiff and the District Judge 
of Karwar have not been impleaded as 
respondents, who are necessary parties to 
the writ petition. 


3. In the application filed by the 
respondent under Section 21 (1) (a) and 
(b) of the Karnataka Rent Control Act, 
for eviction of the petitioner before the 
Munsiff at Karwar, the petitioner raised 
the contention to the effect that he is not 
a tenant under the provisions of the Kar- 
nataka Rent Control Act, 1961, but that 
he is an agricultural tenant governed by 
the provisions of the Karnataka Land 
Reforms Act, 1961. Hence, two prelimi- 
nary issues were framed by the learned 
Munsiff in this behalf on which findings 
were ultimately recorded against the 
petitioner, That order was challenged 
under Section 48 of the Rent Control 
Act, 1961, before the District Judge at 
Karwar, The learned District Judge has 
affirmed the findings recorded by the 
learned Munsiff. It is in these circum- 
stances that the orders of the lower 
Courts have been challenged by the peti- 
tioner in this writ petition under Article 
227 of the Constitution. 


IT/IT/D107/76/WNG 
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3-A. The petitioner mas invoked the 
superintending jurisdiction of this Court 
under Article 227 which jurisdiction is 


analogous to the jurisdiction of this 
Court which is exercised under Section 
115, C, P. Code and similar provisions 


conferring vrevisional powers on this 
Court. No specific direction is sought 
against the Munsiff and District Judge, 
in this case.. No allegations of bias or 
mala fides have been made against the 
Munsiff or the District Judge. 

4, In Muhammad Enamual Haque 
v. Muhammad J, Hossain, (Civil Appeal 
No, 985/63 decided on 8-5-1964) (SC) the 
Supreme Court has held that to a pro- 
ceeding invoking jurisdiction of the High 
Court under Article 227 of the Constitu- 
tion the Tribunal is not a necessary party, 
and that failure to implead the Tribunal 
whose order is challenged under Article 
227, does not render the Writ Petition 
defective, 

3. Following the said decision, I 
have to hold that the Munsiff and the 
District Judge are not necessary parties 
to the writ petition, Hence, the office 
objections are overruled and it is direct- 
ed to register the writ petition, 

Petition allowed. 
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K. JAGANNATHA SHETTY, J, 
Smt. Sanjeevamma, Petitioner v. 
Doddavallabi Village Panchayat Narasa~ 
pura Hobli and others, Respondents. 
Writ Petn, No, 3368 of 1973, D/- 14-7- 
1976. : 

(A) Karnataka Minor Mineral Con- 
cession Rules (1969), Rr 7, 4, 61 and 66 — 
Applications for a quarrying lease — 
Grant of lease to Panchayat in preference 
to petitioner whose application was earlier 
than Panchayat with a view to afford an 
opportunity to supplement its income — 
Special reasons given not contemplated 
by R. 7 (2) — Order quashed (Constitu- 
tion of India, Article 226), 


Rules 4 and 66 give some indication 
ag to what should be special reasons for 
preferring a later applicant to an earlier 
applicant in the matter of granting a 
quarrying lease -within Rule 7 (2), The 
circumstances like possessing some spe- 
cial knowledge or more experience in 
quarring operations, or better financial 
resources or better technical staff em- 
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Sanjeevamma v, Doddavailabi Village Panchayat 


fied as “minor mineral” 


A.L R 


ployed or to be employed may, there- 
fore, be relevant to tilt the scale in 
favour of such applicant, These circum- 
stances are not exhaustive, Each ease, 
therefore, has to be considered on its own 
merits and demerits, (Para 2) 

The petitioner under Article 226 and 
the Village Panchayat were granted 
leases of portions of a hillock for quar- 


rying “building stones (a minor mineral) 
by the Deputy Director. In revision 
under Section 61 the Director set aside 


the order and granted the lease of the 
entire area to the Village Panchayat 
solely for the reason of giving it an op- 
portunity of supplementing its income by 
sub-leasing the areas to various persons 
which practice it was following before 
the quarry was taken over by the Gov- 
ernment. The order was affirmed by 
‘Government. 


Held: that the only reason for grant- 
ing the lease of the entire area to the 
Panchayat could hardly be a special re- 
ason within Rule 7 (2). Hence the order 
of the Director as affirmed by the Gov- 
ernment is quashed and the original 
order of the Deputy Director is restored. 

(Paras 3, 4) 

K. Ramasubbiah, for Petitioner; M.S. 
Gopal (for No. 1), B. B, Mandappa G, P. 
(for Nos, 2 to 4) and Mirle L. Krishna 
Murthy, (for No. 5), for Respondents, 

“ORDER:— A huge hillock of rock used 
for quarrying building stones and classi- 
is situated in 
Survey No, 58 of Dinne Hosahalli village 
in Kolar Taluk. Originally it vested in 
the local Village Panchayat. The Pan- 
chayat then used to get a good income by 
way of royalty on granting the quarry 
lease. On 29th November, 1972, the Gov- 
ernment issued a Notification resuming 
the quarry from the Panchayat, end 
thereafter invited applications for grant 
of quarry lease, The petitioner and the 
Village Panchayat along with some others, 
submitted their applications. The appli- 
cation of the petitioner was the earliest 
in time. Rule 7 of the Karnataka Minor 
Mineral Concession Rules, 1969 (herein~ 
after called “The Rules”) gave him some 
priority. It provides: 

"7, Priority, — (1) If more than one 
application for a quarrying lease over the 
same area are received, preference shall 
be given to the applications in the order 
of date of receipt unless the Government 
for any special reason decides to the con~ 
trary: 

Provided that where 
tions are received on the same day, 


such applica~ 
the 
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Competent Officer after taking into consi- 
deration the particulars specified in 


clauses (a) to (g) of Rule 4 may grant the 
lease to the deserving applicant. 

(2) Notwithstanding anything con- 
tained ‘in sub-rule (1), the Competent 
Officer may, for any. special reasons to be 
recorded in writing, grant a quar- 
rying lease to an applicant whose appli- 
cation was received later in preference to 
an earlier applicant.” 

By the above Rule, the petitioner 
should be preferred unless the Compe- 
tent Officer for any speciál reason de- 
cides to the contrary. But she has been 
denied of that right, The Panchayat has 
been granted a lease over an area of 15 
acres, although its application was later 
in time, 

The contention urged for the peti- 
tioner in this writ petition is that the 
special reasons given by the Competent 
Officer and the Government to by-pass. 
her preferential right are wholly irrele- 
vant and arbitrary. 

2. A few more facts may be ne- 
cessary to appreciate the contentions, The 
Deputy Director before whom the appli- 
cations were filed, granted to the peti- 
tioner, a lease over an area of 5 acres, 
and a similar lease to the Chairman of 
the Villge Panchayat. He also granted a 
lease over an area of 2 acres to” another 
applicant, The Chairman of the Pancha- 
yat challenged the validity of the lease 
granted to the petitioner, in a revision 
petition before the Director of Mines. 
under Rule 61 of the Rules, The only 
ground urged in the revision petition was- 
that the quarry was in the possession of 
the Panchayat and should not be dispos- 
sessed as it was the only source of its in- 
come, The Director, allowed the revision: 
petition, set aside the entire order of the 
Deputy Director and granted a lease to 
the Panchayat over an area of 15 acres. 
The Director in his order _has stated 
thus: ` 

“After considering all the aspects, it 
was observed that theV. P. has been in 
Possession: of these quarries upto the time 
the quarries were taken over by Gov- 
ernment under Notification dated 27-11- 
1972, zo 

The quarries were earlier owned and’ 
developed by the V. P. and not discover- 
ed by the other applicants, But the Pan- 
chayat was conducting auction sales every 
year and maintaining the quarries with 
proper accounts and returns: Since the 
Panchayat has been enjoying the quarries 
and maintaining proper accounts, I am 
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of the opinion that the clim of Pan- - 
chayat should be preferred to that of 
other individuals,” 

The petitioner then took up: the mat- 
ter before the State Government in fur- 
ther revision. The Government while 
dismissing the revision, has observed as 
follows:— 

"The issue before Director of Mines 
and Geology was whether the Panchayat 
should be preferred or an individual, The 
Director.of Mines and Geology hag given 
valid reasons why he preferred the Pan- 
chayat to individuals. When the Pan- 
chayat takes a land, it does not work by 
itself, but normally sub-leases it. When 
the Chairman of the Panchayat Sri 
Munibachappa wag enquired, he said that 
Panchayat will sub-lease the lands in 
open auction, It is thus open to the 
petitioner to compete in open auction and 
take the land on sub-lease from the Pan- 
chayat. Government, therefore, see no 
reason to interfere with the orders pass- 
ed by the Director of Mines and Geology. 

The revision petition is dismissed.” 
From the orders- of the Director and the 
Government, the following facts are 


. clear: The Panchayat does not exploit the 


quarry by itself. It has neither the means, 
nor the technical skil] needed for the pur- 
pose. It sub-leases or assigns the lease- 
hold rights, on public auction and earns 
some money: to supplement its dwindling 


income. It was similarly doing every year 


and maintaining proper accounts and re- 
turns, 

Whether these reasons could be said 
to be relevant to ignore the preferential 
right which R. 7 confers on the petitioner 
and whether they could be said to be 
special reasons as contemplated under 
Rule 7 (2), are the main questions that 
arise for consideration, 

The answer to these questions, de- 
pends upon the purpose for which a 
quarry lease ig generally granted. Rule 4 
gives us’ an indication of the general 
principles, It states that the applicant 
may give any other information such as 
his past experience, technical skill, finan- 
cial resources ete, Rule 66 gives us a 
further indication in the matter. It pro- 
vides that all efforts of the Government 
should. be to. see that the minor mineral. 
is exploited in a scientific and systematic 
manner, The circumstances like posses- 
sing some special knowledge or more 
experience in quarrying operations, or 
better financial resources or better tech- 
nical staff employed or to be employed 
may, therefore, be relevant to tilt the 


n | 
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scale in favour of such applicant. These AIR 1977 KARNATAKA 32 
circumstances are not exhaustive, There E. S. VENKATARAMIAH, J. 
may be other relevant reason to avoid Kariyaiah, Petitioner v., Puttatha- 


concentration of business in one man or 
any company. It may justify the selec- 
tion of a belated applicant or new entrant 
when he competes with a lessee posses- 
sing all the above qualifications, Each 
case, therefore, has to be considered on 
its own merits and demerits, 


3. Turning now to the facts of 
the case, it is admitted that the Pancha- 
yat is not in a position to undertake the 
quarry operation, It brings to auction 
the right to quarry and assigns the same 
to the highest bidder and thus earns a 
little money. It was doing the same thing 
before the quarry was resumed to the 
Government. The fact that it was in 
possession of the quarry, in the circum- 
stances, hag no relevance when it is ad- 
mitted that it was not exploiting the 
mineral, So, the only reason for grant- 
ing the lease to the Panchayat was just 
to afford an opportunity to supplement 
its income, That, in my view, can hardly 
be a special reason within the meaning of 
Rule 7. If that be, it would defeat the 
very purpose of resuming the quarry to 
the Government, and in no case anybody 
else other than the Panchayat could get a 
quarry lease, 

The Director and the Government 
have not stated that the petitioner by 


any means is placed at a disadvantageous | 


position or suffers any disqualification. 
She is therefore, entitled to retain her 
preferential right 
Rules, 

4, In the result, the rule is made 
absolute, the order of the Director as af- 
firmed by the Government is quashed. 
The order of the Deputy Director so far 
as it relates to the grant of lease to the 
petitioner’ and to the Village Panchayat 
is kept undisturbed, 


5. Respondent-5 cannot get any 
relief in this petition although he was 
one of the applicants before the De- 


puty Director. He did not obtain a lease 
from the Deputy Director. He did not 
challenge the order of the Deputy Direc- 
tor in any revision petition before the 
Director or the Government.. He may, 
however, take a chance before the Deputy 
Director as and when he invites applica- 
tions for the grant of fresh lease over the 
remaining area in the said quarries, 
6. In the circumstances, I make 
no order as to costs, 
Rule made absolute, 





` 


under Rule 7 of the 


yamma and another, Respondents, 

Civil Revn. Petn. No. 1508 of 1976, 
D/- 27-8-1976.* 

(A) Civil P, C. (1908), Sections 2 (2), 
96 and 115 — Karnataka Debt Relief Act 
(25 of 1976), Sections 3 (c) and 4 — Order 
holding that defendants debt stood dis- 
charged under Section 4 (a) — Whether 
order is decree, 


An order holding that the defendant 
in suit was a debtor within Section 3 (c) 
and therefore the debt advanced to: him 
stood discharged by virtue of Section 4 
(a) conclusively determined rights of par- 
ties and therefore was a decree within 
Section 2 (2) of the Civil P. C. and there- 
fore an appeal would lie under Section 96 
and no revision was maintainable and the 
fact that Section 4 (c) of the Act provid- 
ed that the suit against the debtor shall 
abate did not alter the character of the 
order. (Para 1) 


T. R. Subbanna, for Petitioner. 


ORDER:—- An order declaring that 
the defendant in a suit is a debtor as de- 
fined in Section 3 (c) of the Karnataka 
Debt Relief Act, 1976 and consequently 
the debt advanced to him stood discharg- 
ed by virtue of Section 4 (a) of that Act 
is a formal expression of an adjudication 
which, so far as the trial court is con- 
cerned, conclusively determines the 
rights of the parties with regard to the 
debt in question. It is therefore a decree 
as defined in Section 2 (2) of the Code of 
Civil Procedure, The fact that Section 4 
(c) of the Act provides that all suits 
pending against any debtor for the reco- 
very of any such debt shall abate does 
not in any way alter the true character 
of the order passed by the trial court 
holding that the debt stands discharged 
under the Act. In the instant case the 
trial court has held that the suit abates 
after holding that the defendant is a deb- 
tor, The plaintiff who is aggrieved by 
that order hag to file an appeal under 
Section 96, Civil Procedure Code. This 
revision petition is not maintainable, It 
is rejected. 

Petition rejected. 


*(Against order of Prl. Munsiff, Mandya 


in O. S. No. 147 of 1975, D/- 27-2-1976.) 
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G. K. GOVINDA BHAT, C, J. AND 
M. N. VENKATACHALIAH, j. 


The Special Land Acquisition Officer, 
Devangere and others, Appellants y. Kotraiah 
end others, Respondents. 

Misc. First Appeals Nos. 250 to 264 
of 1975 and 278, 292 to 298 and 309 ta 
818 of 1976, D/- 22-9-1976*. 

(A) Land Acquisition Act (1894), S. 11 
— Agricultural lands — Valuation of —- Prin- 
ciples applicable — Duty of Compensation 
Officer —~ Question of adequacy of award 
dapends am facis peculiar to each cars, 

It is the duty of the Land Acquisitiox 
Officer to hold a careful enquiry and deter- 
mine the market value on the basis of the 
well recognised principles of valuation. He 
has to enquire about transactions of sale of 
similar lands and if such evidence is not 
available, then follow the alternative methods 
of valuation, which include the method of 
capitalization of the net income. What is 
the average gross yield from agricultural 
lands; what is the cost of cultivation and 
what is the average price of the agricultural 
commodity grown on the lands are all 
matters which require investigation and 
should enter into the determination of the 
market value made in the statutory award 
under Section 11 of the Act. The facts pe 
culiar to each case, in the light of general 
principles of valuation applicable thereto, are 
determinative of the question of the adequ- 
acy and validity of an award. (Para 4) 

(B) Land Acquisition Act (1894), S. 18 
-~ Reference — Award of compensation 
found to be arbitrary -— Burden of esta- 
blishing market value of acquired land is 
aot shifted to the claimant in the reference. 

(Para 5) 

(C) Land Acquisition Act (1894), S. 28 
— Agricultural Jands — Valuation -~ Ex- 
pert evidence — Value of. 

The process of valuation is said to be 
the prediction of an economic event the 
price sut-come of a hypothetical sale expres- 
sed in terms of all probabilities. It is thus a 
fact finding exercise as to a logical desidera- 
tum and it is essential to explain its logical 
derivations. The value of expert evidence is 
directly proportional to the accuracy of facts 
which it is supported by and is dependent 
upon the cogeacy of its reasons. The criteria 
adopted by the expert must be susceptible 
to and admit of objective verification. A 


*(Against Judgment ‘and decree passed by 
Civil f., Chitradurga, D/- 6-12-1974). 
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an ipse dixit of the expert will not suf- 
ce 

In the instant case the report of the 
expert valuer relied on by the claimant of 
the acquired agricultural lands was held to 
be of no assistance in determining the cor- 
rect valuation as the report had proceeded 
to determine the value of dry lands with- 
out a classification of the soil which was 
very material in this case and further the 
capitalization was made on the assumption 
that an investor in agricultural lands ex- 
pects and is satisfied with a return of only 
5 per emt. per annum on the out-lay. 
(Para 6) 

(D) Land Acquisition Act (1894), Sec- 
tion 23 — Market value — General princi- 
ples ~~. Valuation of Agricultural Lands. 


The value that the law recognises in 
respect of the lands acquired under the pro- 
visions of the Land Acquisition Act is their 
fair market value, taking into consideration 
any and alj uses to which the land is rea- 
sonably adapted and might, with reasonable 
probability, be applied. The evidence as to 
the value of the property in the context of 
the best and the most profitable use to 
which it may be devoted in the reasonable 
near future is also admissible, All factors 
which would be considered by a reasonable 
purchaser and a seller in fixing the value 
should go into the process of ascertainment 
of market value. (Para 9) 

In the case of agricultura] lands, best 
evidence of valration would be the prica 
obtained by sale of similar Iands with simi- 
lar advantages in the area. Where there 
are no sales of comparable lands ig that 
area, the value must be found in some other 
way. One method is to take the annual 
net income which the owner is expected to 
obtain from the land and to capitalise it by 
e number of years’ purchase. The number 


of years” purchase varies with 
the nature of the crop and its 
duration. Even where there are trans- 


actions of similar lands in the area, the value 
on the basis of capitalisation of net income 
method may be ascertained in order to coun- 
ter-check whether the value as reflected by 
the sale transactions represents the true mar- 
ket value, in other words, whether the price 
disclosed in the deed is the real value that 
has passed between the parties. In the ab- 
sence of evidence of transactions of: sale of 
similar lands, the Court is left with the al- 
ternative method of valuation, namely, capi- 
talisation of net income method. The ascer- 
tainment of the net income for the purpose 
of capitalisation and the selection of the 
multiple for capitalisation iuvolve an inter- 
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play of diverse factors which require a 
careful analysis and assessment. What per- 
centage of the gross yield is the net income 
to be taken into account for the purpose of 
capitalisation is again a matter for ascer- 
tainment on investigation. It cannot be said 
as a matter of rule that 50% of the gross 
yield should be regarded as net income for 
the purpose of capitalisation. It all depends 
upon the prevailing practice with buyers of 
similar land. In some arca. tbe rental income 
which the lands would heve fetched, if 
there are no rent restrictions fs taken as a 
basis for capitalisation of income, But, that 
should not be regarded as a rule of law. 
(Para 10) 
Œ) Land Acquisition Act (1894), S. 54 
= Powers of High Courtin appeal — Award 
ef Collector and decree of Court on refer- 
ence found to be arbitrary =- High Court 
in the circumstances of the case set them 
aside in the ends of justice and remanded 
the case for redisposa] according to law. 
(Para 18) 
N. Venkatachala, It Addi, Govt, Advo- 
cate (in M. F, As. Nos. 250 to 264 of 1975): 
end R. M. Patil (in M. F. As, Nos. 278 292 ta 
298 and 309 to 818 of 1976), for Appel 
lants; N. Venkatachala, II Addi. Govt. Advo- 
cate (in M. F. A. Nos. 278, 292 to 298 
and 809 to S18 of 1976) and R. M. Patil, 
Go M. F. As. Nos, 250 to 264 of 1875), for 
Respondents. 
wea M. F. As. 


VENKATACHALIAH, J 
Nos. 250 to 264 of 1975 are by the Special 
Land Acquisition Officer, B. R. Project, Da- 
vangere, Chitradurga (District, and are 
directed against the common Award and se- 


parate Decrees in L. A.C. Nos, 194,171, 172, 


178, 174, 177, 13813, 182, 189, 191, 198, 
196, 197, 198 of 1978 and 127 of 1974 res- 
pectively on the file of the Court of the 
Civil Judge at Chitradurga, enhanc- 
ing the compensation respecting se 
veral extents of agricultural Jands classified 
as dry, wet and bagayat situate in Devara- 
belakere village, Harihar Taluk, Chitradurga 
District, acquired for a public pur- 
pose, namely, the “Deverabelakere Pick- 
up Project”, pursuant to the preliminary 
Notification under Section 4 (1) of the 
Land Acquisition Act published in the Gazet- 
te dated 15-7-1971. 


The connected appeals are by the se 
veral claimants seeking further enhance- 
ment, 


2. The claim for compensation be 
fore the Land Acquisition Officer was Rupees 
15,000/- per acre for the dry lands and 
Rs. 80,000/- per acre for the wet and baga- 
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yat Jands. ‘The Land Acquisition Officer 
awarded compensation valuing the acquired 
lands at Rs. 961/- per acre uniformly on 
the basis of sales statistics from the Office 
of the Sub-Registr..., Harihar Taluk. Ths 
claimants did not accept the Awards made 
by the Land Acquisition Officer; but sought 
references to the Civil Court under See. 18 
of the Land Acquisition Act in proceedings 
pursuant to which the Civil Judge enhanced 
the compensation fixing the market value 
of the acquired Leads at Rs. 4,800/- per 
acre for lands, Rs. 6;800/- por acre 
for wet lands and Rs. 12,800/- per acre for 
bagayat lands. While the Land Acquisitioa 
Officer has, in the appeals preferred by him, 
challenged the said enhancement made by 
the Court below, the claimants in the second 
set of appeals, have sought further enhauce- 
ment to Rs. 7,500/-, Rs, 10,000/- and 
Rs. 28,000/- per acre for the dry, wet and 
bagayat Jands respectively. 


3. The determination of the market 
value in these cases is of considerable gene- 
ral importance both in the interests of the 
State and of the land-owners. We are told 
by the counsel on both sides that an extent 
of about 1800 acres are acquired for the 
project and the claim for compensation has 


per acre. In such circumstances, the degree 


í 


ranged from Rs. 15,000/- tp Rs. eres 


of care with which an Award under §. ll 
of the Land Acquisition Act has to be made 
cannot be ovér-emphasised. If an arbitrary 
award is made fixing a small amount as 
compensation wholly unrelated to the pro- 
per market value of the lands and in dis- 
regard of settled principles of valuation. 


serious injustice will be done to the owners” 


of land who are expropriated. Even if they 
are able to repair their fortunes in further 
proceedings in the reference they would. 
during the periód of the pendency of such 
reference, the delay in the fiaal disposal of 
which is not inconsiderable, be deprived of 
the compensation which would be their just 
entitlement. The rate of interest per- 
missible is only 5% per annum which is 
wholly unrelated to the extent of economic 
conditions. On the contrary, if the award 
suffers from. excessiveress or if the award 
contains erroneous recitals and findings 
which may serve to constitute the basis of 
or render inevitable an award of compensa- 
tion far in excess of the rea] value of the 
lands, the interests of the State will, cor- 
respondingly, suffer. 

d Indeed the various aspects of 
valuation of agricultural lands and princi- 
ples of valuation bearing on them are now 
well settled by the pronouncements of the 
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Supreme Court and decisions of this Court. 
It is the duty of the Land Acquisition Off- 
cer to hold a careful enquiry and determine 
the market value on the basis of the well 
recognised principles of valuaticn. He has 
to enquire about transactions of sale of 
similar lands and if such evidence is not 
available, then follow the alternative 
methods of valuation, which include the 
methods of capitalization of the net income. 
What is the average gross. yield from agri- 
cultural lands; what is the cost of cultiva- 
tion and what is the average price of the 


agricultural commodity grown on 
the lands are all matters which 
require investigation and should enter into 


the determination of the market value made 
in the statutory award under Section 11 of 
the Act. However, no specific observation 
relative to the amount of the award can be 
made other than the obvious statement that 
each award must be made and judged by 
its peculiar facts and circumstances. The 
facts peculiar to each case, in the light of 
general principles of valuation applicable 
thereto, are determinative of the question of 
the adequacy and validity of an award. 

5. Thus tested, the awards made in 
the present cases by the Land Acquisition 
Officer (Sri A. K. Agarwal, I. A. S.), we are 
constrained to say, are wholly unsatisfac- 
tory. He has determined the market value 
of the acquired lands at Rupees 
961/- per acre on the basis of the average- 
price indicated by the sales statistics of the 
Sub-Registrar’s Office for the period between 
20-11-1970 and 18-9-1972. The process of 
taking such average is opposed to the law 
laid down by the Supreme Court. Further, 
the Land Acquisition Officer adopting his 
own method of capitalisation of- income the 
basis of which is not intelligible and the 
learned Government Advocate found himself 
unable to interpret its rationale, assuming 
it has any, determined the market value at 
Rs. 2,885/- per acre. However, he preferred 
the lesser value of Rs. 961/- per acre as the 
basis for the award of compensation. The 
relevant portions: of his Award read: 

“S. R. Statistics: The statement of 
S. R. Statistics for dry lands reveals that 
the average of: S. R. valuation comes to 
Rs. 961/- per acre for the period from 
20-11-1970 to 18-9-1972. 


The Mahazardars on the other hand have 
demanded as much as Rs. 10,000/- to 
12,000/- and for wet lands 20,000/- to 
25,000/, This is clearly too high a value for 
dry lands in view of the fact that the malki 
on it is to be evaluated separately from the 
valuation for the land itself. 
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Capitalisation Method: 

The principal crops which can be 
grown in area are jowar, Ragi, Cotton and 
G. Nut. The average yield of this: land is 
three quintals per acre for medium dry 
lands. Now the prices of Ragi in the year, 
1971 was Rs. 70/- (Approximately). There- 
fore, using the capitalisation method. Value 
of land. 18 (70 x & - 76 x 1/4) 

(9x 85 x8 x 8/4) 
ex 81 x 85) 
Rs, 2885-00 per acre, 
However, the S. R. statistics, which repre- 
sent the rate at which the people are buy- 
ing and selling land in the area, gives a 
much lower figure (Rs. 961/-) per acre... .” 
It does not require any argument to demons- 
trate the arbitrariness and the untenability 
of an award of this kind. It is settled law 
that when the award is arbitrary, the burden 
of establishing the market value of the ac- 
quired lands is not shifted to the claimants 
in the reference. 


6. In the Court below, the claim- 
ants did not adduce any acceptable evidence 
of transactions of sale of similar lands. They, 
instead, relied upon Exhibit P-82, which is 
the report of a valuer who was appointed 
as a Commissioner in the case. It is claimed 
that the said Commissioner is an expert in 
agricultura] and Farm valuation and that he 
has been appointed as Approved Valuer 
under the Estate Duty and Wealth Tax Acts. 
Exhibit P-82, no doubt, furnishes the requi- 
site basic and preliminary information and 
contains references to criteria which are 
amongst those relevant in the matter of valu- 
ation of agricultural lands, The process of 
valuation is said to be the prediction of an 
economic event the price out-come of a hy- 
pothetical sale expressed in terms of all pro- 
babilities. Tt is thus a fact finding exercise 
as to a logical desideratum and it is essen-' 
tial to explain its logical derivations. The 
value of expert evidence is directly propor- 
tional to the accuracy of facts which it is 
supported by and is dependent upon the co- 
gency of its reasons. The criteria adopted, 
by the expert must be susceptible to and, 
admit of objective verification. A mere ipse 
dixit of the expert will not suffice, One of 
the infirmities of Ext. P-82 is that it has 
proceeded to determine the value of dry lands 
without a classification of their soil. The neces- 
sity for such classification assumes materiality 
in the context of the admission of P. W.2 in 
the course of his cross-examination, that some 
of the acquired lands are of red soil and some 
are of: black soil and “that the prices of 
land of red soil is half of that of the land 
of black soil” and of the further admission 
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that the yield from black soil would be 2 
to 2% times more than the yield from red 
soil. This circumstance alone is sufficient 
to dislodge the tenability of the valuation. 
It is further seen from Exhibit P-82 that 
he has deducted 40% of the gross yield to- 
wards the cost of cultivation and marketing 
and has capitalised the net income so arriv- 
ed at on the basis of 20 years’ purchase 
value. The assumption as to the percentage 
of the gross yield as the cost of cultivation 
and as to the choice of multiple are not 
supported by any acceptable data. The capi- 
talisation is made on the assumption that 
an investor in agricultural lands expects and 
is satisfied with a return of only 5 per cent. 
per annum on his outlay. There are several 
considerations that compel the conclusion 
that investment in the real property market 
is becoming increasingly less attractive. A 
person making an investment on agricultural 
property would consider the alternative in- 
vestments open to him not only in the real 
property market, but also in the investment 
market in general. When he is making an 
investment for monetary income, he would 
consider whether, other things being equal, 
he would receive a higher retum on hbis 
money by investment elsewhere than <n 
land. The rea] property market is an inte- 
gral part of the investment market and the 
same factors which influence the investment 
market will also influence the real property 
market. It is, therefore, reasonable to accept 
that an investor in agricultural lands expects 
a return considerably higher than the return 
from the gilt-edged securities. For determin- 
ing the appropriate rate of capitalisation, 
the source from which funds are available 
for investment also requires analysis and the 
present lending rates being: what they are, 
it will be wholly unrealistic te employ a 
multiple which is unrelated to expectations 
of proper returns.’ We are, therefore, of the 
view that Exhibit P-82 cannot be of any 
assistance in constituting the basis for the 
determination of the market value of the 
lands concerned in the present case. 


7. The learned Civil Judge has valu- 
ed the dry lands on the method of capitali- 
sation of net income. He has assumed the 
gross yield at 6 quintals, valued at Rupees 
80/- per quintal, After deducting 50% of 
the gross yield towards cost of cultivation 
the net income, so arrived at, was capitalis- 
ed at 20 years’ purchase value. The assump- 
tion that 50% of the gross yield is the cost 
-of cultivation is also not of general vali- 
dity. The multiple of 20 adopted by the 
Civil Judge was clearly inapplicable to the 
present case. So far as the market value of 
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wet and bagayat lands are concerned, the 
conclusion of the learned Civil Judge is 
wholly arbitrary. The reasoning given by 
him had better be stated in his own words: 


“8. The next question is what was the 
market value of the wet lands. The wet 
lands -acquired have the source of water 
from the well and from the mahazars Exhi- 
bit P-16 to 18, it is clear that the valuation 
of the dry lands was according to them 
Rs. 10,000/- per acre and that it was Rupees 
12,000/- per acre with regard to the wet 
lands. The Mahazardars have thus taken an 
additional valuation of Rs. 12,000/- per acre 
in the case of wet Jands over and above 
that of dry lands. The dry lands having now 
been valued at Rs. 4,800/- per acre, I think 
that the valuation of the wet lands should 
be taken at Rs. 6,800/- per acre in the ab- 
sence of any satisfactory materials placed 
before this Court by the claimants with re- 
gard to the extent yield, the exact cost of 
cultivation and the exact rate of produce 
corroborated by the documentary evi- 
dence. ............ 7 


“9. Come to the question of the deter- 
mination of the market value of bagayat 
Jand, the mahazardars have valued the baga- 
yat land in Ex. P-16 to P-18 at Rupees 
90,000/- to Rs. 25,000/- per acre. Thereby 
they have taken the addition of Rs. 8 to 18 
thousands of rupees per acre for bagayat 
lands in comparison with the wet lands. 
Taking an average of the said estimate I 
think that the proper valuation would be 
Rs. 12,800/- per acre inthe case of garden 
lands in the absence of any satisfactory evi- 
dence on the part of the claimants with re-|- 
gard to the exact income and to exact rate 
of’ produce from the bagayath Jands....... 
Fallacy and the untenability of the -abovel 
reasoring is all too obvious and self-evi- 
dent. 


8. It is, therefore, seen that both 
the awards of the Land Acquisition Officer 
and that of the Court below ‘are arbitrary. 
Faced with this position, counsel on both 
sides filed a memo praying that the award 
and decrees of the Court below be set aside 
and the cases remitted with appropriate 
directions as regards their disposal afresh, 
with liberty to both sides to adduce addi- 
tiona] evidence. 


9. Taking into consideration all the 
circumstances of the case, we are of the 
view that ends of justice will be served by 
granting the prayer made in the said joint 
memo. A proper determination of the mar- 
ket value of the acquired lands cannot be 
made on the basis of the material on re- 
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cord. The Land Acquisition Officer has not 
been examined and no other evidence on 
his side is also adduced. The determination 
of the market value of the lands concerned 
in the present cases will have larger reper- 
cusions, inasmuch as, about 1800 acres of 
land are stated to have been acquired for 
the same" project. In a matter of such im- 
portance and magnitude where heavy stakes 
are involved both for the State and for the 
land-owners, it is only appropriate that 
awards are made after a sound and careful 
analysis of all relevant criteria. The value 
that the law recognises in respect of the 
lands acquired under the provisions of the 
Land Acquisition Act is their fair market 
value, taking into ‘consideration any and 
all uses to which the land is reasonably 
adapted and might, with , reasonable 
probability, be applied. The.evidence as to 
the value of the property in the context of 
the best and the most’. profitable use to 
which it may be devoted in the reasonable 
near future is also - admissible. _ All factors 
which would be considered by a reasonable 
purchaser and a seller in fixing the value 
should go into the process of ascertainment 
of market value. a 


10. In the case of agricultural lands, 
best evidence of valuation would be the 
price obtained by sale of similar lands with 
similar advantages in the area. Where there 
are no sales of comparable lands in that 
area, the value must be found in some 
other way. One method is to take the an- 
nual net income which the owner is expect- 
ed to obtain from the land and to capitalise 
it by a number of years’ purchase. The 
number of years’ purchase varies with 
nature of the crop and its duration. Even 
where there are transactions of sale of simi- 
lar lands in the area, the value on the basis 
of capitalisation of net income method may 
be ascertained in order to counter-check 
whether the value as reflected by the sale 
transactions represents the true market value; 
in other words, whether the price disclosed 


in the deed is the real value that 
has passed between the partjes. 
In the absence of evidence of trans- 


actions of sale of similar lands, the Court 
is left with the alternative method of valn- 
tion, namely, capitalisation of. net income 
method. The ascertainment of the net in- 
come for the purpose of capitalisation and 
the selection of the multiple for capitalisa- 
tion involve an interplay of diverse factors 
-lwhich require a careful analysis and assess- 
ment, What percentage of the gross yield 
is the net income to be taken into account 
for the purpose of capitalisation is again a 
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matter for ascertainment on investigation. It 
cannot be said as a matter of rule that 50% 
of the gross yeild should be regarded as net 
income for the purpose of capitalisation. It 
all depends upon the prevailing practice 
with buyers of similar land, In some area, 
the renta] income which the lands would 
have fetched, if there are no rent restric- 
tions, is taken as a basis for capitalisation of 
income. This court in several cases has taken 
50% of the gross yield as the net income 
for the purpose of capitalisation. But, tha’ 
should not be regarded as a rule of law. 
Tn the said cases, in the absence of material 
on record as to the actual cost of cultiva- 
tion, this Court as a rough and ready mea- 
sure with.a view to avoiding remand of 
the cases treated 50% of the gross yield as 
net income from the principal crops ignor- 
ing the yield from subsidiary crops. This is 
not to be understood as laying down a prin- 
ciple of general application. 


11. In Two Acts—Gift and Wealth 
Tax, the author C. A. Gulanikar, indicates 
the following method for ascertainment of 
the net income: 


“The usual method is to estimate the 
value of the produce; deduct costs of cul- 
tivation, to ascertain the surplus. 1/3 of 
surplus is taken as rent for capitalization. Cost 
of cultivation is generally taken between 
40% to 50% of the sale proceeds,” (vide 
part JI Principles of Valuation, page 168). 
The various elements that go to make the 
entirety of the concept of value is a matter 
which calls for the application of the mind 
of an expert who can collect, collate and 
analyse these criteria and assign to each of 
them its due weight and importance in the 
process. It appears eminently advisable that 
in cases where such large acquisitions are 
embarked upon for projects, the Govern- 
ment employs or secures’ the services of per- 
sons whose training and experience have 
equipped them to assess. the value of the 
concerned properties and make their opinion 
as to value available to the Land Acquisi- 
tion Officers for their consideration. In con- 
siderable cases such opinion-evidence may 
be the only available means of proving the 
value, and in almost every case the testi- 
mony of competent expert constitutes a 
practicable medium for presenting the case 
in definite form. Indeed, the matter of valu- 
ation of land is a task of reconciliation of 
many variables. The value of a particular 
piece of real estate cannot definitely be 
determined by the application of any exact 
principle of science and even after all the 
possible information bearing upon the ques- 
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tion has been weighed the market value is 
still a matter of opinion, there being no 
such thing as a property market where one 
can ascertain price of land as one would 


do, say, in a share-market or commodity- 
market. 
12. In the present cases, ‘matters 


are already before the Court upon referen- 
ces made under Section 18 of the Land 
Acquisition Act. In adducing additional evi- 
dence before the Court below, the parties 
will do well to follow, as far as practicable, 
the above guidelines. 

13. In the result, the award and de- 
crees under appeal are set aside and the 
cases remitted for fresh disposal in accord- 
ance with law after affording to the parties 
an opportunity to adduce additional evidence 
and in the light of the observations ‘contain- 
ed in this order. 

14. Appellants in M. F. As. 278, 
292 to 298 and 809 to 318 of 1976 will be 
entitled to a certificate for refund of the 
Court-fee paid on the memoranda of ap- 
peals. In the circumstances, parties are 
directed to bear their own costs. 

Cases remanded for fresh 
disposal. 
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K. JAGANNATHA SHETTY, Y. 

M. G. Patil, Petitioner v. The Karna- 
taka State Road Transport ‘Corporation, by 
its Chairman, Bangalore 27, Respondent. 

Writ Petn. No. 108 of 1976, D/- 16-9- 
1976. 


(A) Road Transport Corporations Act 
(1950), S. 45 — Karnataka State Road 
Transport Corporation Cadre and Recruit- 
ment Regulations, Regulations 3, 5, 6 and 
10 —- Applications for the post of Deputy 
Controller of Stores/Purchases — Scrutiny 
and rejection of candidate’s application by 
the Karnataka State Transport Corporation 
Board is without authority of law. 


Although the Chairman is the appoint- 
ing authority, for the post of Deputy Con- 
troller of Stores/ Purchases, the appointment 
is required to be made in accordance with 
the select list approved by the selection au- 
thority. It is this authority that has to se- 
lect candidates due regard being had to the 
qualifications and their relative merits. The 
process of selection consists in the determi- 
nation of eligibility and suitability of candi- 
dates. The scrutiny of the applications is just 
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one step in that process. It has to be deter- 
mined with reference to the qualifications 
prescribed by the Regulations. Therefore, 
the duty to determine the eligibility is also 
that of the Selection Authority unless it is 
properly delegated to others. The Board has 
no part to play in the matter of selection 
although it is a statutory authority with 
supreme powers. The Board as any other 
authority is bound by the Regulations. 
Under the Regulations, the Board cannot ex 
ercise the powers conferred upon the Selec- 
tion Authority. (Para 9) 

(B) Read Transport Corporations Act 
(1950), S. 45 — Karnataka State Road 
Transport Corporation Cadre and Recruit- 
ment Regulations, Regulation 10° — Qualifi- 
cations for the post of Deputy Controller 
of ‘Stores/Purchases (Class I, Senior) — 
Power of Board to add or explain the mean- 
ing: of qualifications set out in Regulations. 

It is seen that under the Regulations, 
for direct recruitment to the post of Deputy 
Controller of Stores/Purchases 'a degree of 
a University established by Law in India 
or equivalent qualification with not less 
than ‘seven years experience in a responsible 
capacity in handling Automobile Stores in. 
large Public or Private Undertaking has 
been prescribed. The term’ “experience in a 
responsible capacity” cannot have any defi- 
nite connotation. It cannot be put into a 
water-tight compartment. It depends upon 
the nature of posts and the duties attached 
thereto. The Regulation has conferred upon 
the Selection Authority to select candidates 
on their relative merits having regard to 
their experience in a responsible capacity. 
Whether the post held or the experience 
gained by a candidate was in a responsible 
capacity or not, is a question which the Se- 
lection Authority alone must consider and 
not the Board. The Board by adding or ex- 
plaining the meaning of the said expression 
not only curtails the discretion of the Selec- 
tion Authority, but also goes 
jurisdiction, (Para 11) 

R. S. Mahendra, for Petitioner; K. S. 
Puttaswamy, for Respondent. 

ORDER:— The General Manager of 
Karnataka State Road Transport Corpora- 
tion, which I shall call as “the Corporation”, 
invited applications for the post of Deputy 
Controller of Stores/Purchases, Class I, 
Senior, by Advertisement No. 9 of 1974, 
dated 18-10-1974. The qualifications and ex- 
perience prescribed thereunder were as fol- 
lows: 

“A degree of a University established 
by law in India or equivalent qualification 
with an experience of not less than 7 years 


beyond its ° 


1977 


in a responsible capacity in large public or 
private undertaking in handling automobiles 
stores involving thorough knowledge of au- 
mobile stores, stores procedure, management 
of stores and related matters, experience .of 
the work at a supervisory level entailing 
decision-making and not merely handling 
automobile parts through indenting for usage 
etc.” 
The petitioner was one amongst those who 
applied in response to the said advertise- 
ment. His application was finally scrutinised 
and rejected by the Karnataka State Trans- 
port Corporation Board, hereinafter called 
as “the Board” on the ground that he did 
not possess the above qualifications. The 
petitioner in this petition under Article 226 
of the Constitution, challenges the validity 
of the qualifications set out in the said ad- 
vertisement and also the authority of the 
Board to scrutinise and reject his applica- 
tion. 

2. I will now set out in detail, the 
events leading up to the petition. . 

On 24th February, 1973, the Gener: 
Manager issued an advertisement No. 1/1973 
inviting applications for Class I and Class II 
posts. The petitioner then’ also applied for 
the post of the Deputy Controller. His ap- 
plication was considered by the General 
Manager of the Corporation having regard 
to the qualifications prescribed to the post. 
He was selected for a written test, along 
with several other eligible candidates. They 
appeared for the written test, but not called 
for the interview which ought to have fol- 
lowed in the normal course. 


3. The circumstances that led to 
the cancellation of the interview are these: 

One Chikke Gowda who was an appli- 
cant to the said post was not called for 
written test on the ground that he did not 
possess the required qualifications. He made 
a representation to the Board to relax the 
qualification in his case so that he could 
also be considered for the post. It is said 
that the Board was competent to relax cer- 
tain qualifications in individual cases. His 
representation came up for consideration 
before the Board under Subject No. 9 in 
its meeting held on 20th June, 1974. The 
Board passed a Resolution No. 2842 consti- 
tuting a Special Sub-Committee to examine 
the issue and report the matter. 


4. The Special Sub-Committee con- 
sisted of the General Manager, Sri C. J. 
' Kamalani, Sri K. V. R. Rao and D. Kariyap- 
pa Gowda. The said Sub-Committee while 
considering the proposal regarding the rela- 
xation of the service qualification of Sri 
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Chikke Gowda. made a sweeping observa- 
tion as follows: 


“Having scrutinised the qualifications of 
the seventeen candidates permitted to take 
the written test for the post of Deputy Con- 
troller of Stores/Purchases, the Committee 
was of the view that the service qualifica- 
tion (experience) prescribed for the post 
namely “not less than seven years in a res- 
ponsible capacity in handling automobile 
stores in large public or private undertaking” 
had been interpreted rather loosely and li- 
berally with the result that a large majo- 
rity of the candidates who were ineligible 
had been considered eligible for the post 
and had been permitted to take the test, 
Relatively, therefore, rejection of the candi- 
dature of Sri L. Chikke Gowda who was 
similarly placed was inappropriate. There- 
fore, the Committee recommends that the 
entire recruitment process until now be con- 
Sae invalid and the posts be re-advertis- 
ed, 


“The Committee also recommends 
that with a view to avoiding recurrence of 
such a contingency “responsible capacity in 
handling stores” be interpreted as involving 
thorough knowledge of Automobile Stores, 
Stores procedures, management of stores 
and related matters, experience of work at 
a supervisory level entailing decision-making 
and not merely handling automobile parts 
through indenting for usage as a part of the 
duties entrusted. 


With a view to attracting candidates of 
better calibre the Committee recommends 
that the advertisement be issued in the 
national news-papers of wide circulation 
outside. the State too, besides the local pa- 
pers.” 


The Board in its 188th Meeting held 
on 2Ist August 1974, accepted the above 
recommendation and further resolved that 
the entire recruitment process until then 
held for the post of Deputy Controller of 
Stores/Purchases be rendered invalid and 
the post be readvertised. The Board further 
resolved that with a view to avoid recur- 
rence of such mistake the qualification pres- 
cribed for the post, namely, “responsible 


‚capacity in handling stores” be interpreted 


as “involving thorough knowledge of auto- 
mobile stores, stores procedures, manage- 
ment of stores and related matters, experi- 
ence of the work at a supervisory level en- 
tailing decision-making and not merely 
handling automobile parts through indent- 
ing for usage as a part of the duties en- 
trusted”. So, pursuant to the above resolu- 
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tion, Advertisement No. 9/1974 was issued 
on 18-10-1974 inviting fresh applications. 

5. In response to the Advertisement 
No, 9/1974, there were as many as 60 ap- 
plications including one from the petitioner. 
Those applications were scrutinised by the 
Assistant Administrative Officer in charge of 
the recruitment. He rejected the application 
- of the petitioner and severa] others on the 
ground that they did not hold responsible 
posts. He found only 15 candidates eligible 
to take the written test. 


6. On coming to know of the rejec- 
tion of the application, the petitioner made 
a representation to the Chairman of the 
Corporation, The Chairman placed the repre- 
sentation before the Board along with the 
papers connected with the scrutiny of the 
applications. The Board endorsed the view 
taken by the Assistant Administrative Offi- 
cer. The candidates who were found eligi- 
ble by the Assistant Administrative Officer 
were allowed to take the written test. It 
is said that only nine appeared for the test 
out of whom, six were said to have passed. 
The successful candidates were asked to ap- 
pear for the interview on 6-1-1976. On 
5-1-1976, the petitioner presented the writ 
petition challenging the validity of the re- 
jection of his application. 


7. When the writ petition came up 
for preliminary hearing, Mr. Puttaswamy, 
learned counsel for the Corporation, took 
notice and submitted to the Court that the 
Board would not proceed with the interview 
until the disposal of the writ petition. 


8. With these facts, let me now 
consider the contentions urged for the peti- 
tioner. It is not necessary for me to consi- 
der whether the Board was justified in can: 
celling Advertisement No. 1/1978 and direct- 
ing readvertisement for the same post, al- 
thovgh, it was urged that that cancellation 
was solely motivated to favour Chikke Gow- 
da who was not then qualified to apply for 
the post of Deputy Controller of Stores/ 
Purchases. i 


9. On the rival contentions urged, 
the first question that arises for considera- 
tion is whether the Board was competent 
to scrutinise and reject the application of 
the petitioner. This question has to be exa- 
mined with reference to the provisions in 
the Karnataka State Road Transport Cor- 
poration Cadre and Recruitment Regula- 
tions, hereinafter called shortly as “the Re- 
gulations”. The Regulations were framed by 
the Corporation with the previous sanction 
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of the Covernment under Section 45 of the 
Road Transport Corporations Act, 1950. By 
the Regulations, the Appointing Authority 
and the Selection Authority have been coun- 
stituted for recruitment to the various posts 
under the Corporation. The mode of selec- 
tion and the qualifications haye also been 
prescribed. Regulation 2 (2) defines “Ap- 
pointing Authority” to mean, the authority 
specified by the Corporation by Resolution 
to make appointments to posts in the ser- 
vice of the Corporation in accordance with 
the methods of recruitment specified in the 
Regulations. Regulation 2 (15) defines “Se- 
lection Authority” to mean “the Authority 
specified under Regulation 10”. Regula- 
tion 10, so far as it is relevant, provides as 
follows:=—' 


“10. SELECTION AUTHORITIES: 


Selection Authorities shall be as 


lows:— 


Class of 
posts. 

(a) Class I 

Senior and 


Junior and 
Class IL. 


fol- 
Selection Authorities. 


Committee consisting of 

the Chairman, Vice- 
Chairman, General Manager, 
and two Non-official 

members of the Corporation. 
The Chairman of the 
Corporation shall be the 
Chairman of the P 
Committee. The two 
non-officia] Members 1 
shall be nominated by 

the Chairman. In 

case a person belonging 

to a Scheduled Caste/Sche- 
duled Tribe is a member. 
of the Corporation, he 
shall be nominated as 
one of the Non-official 
members of the Selection 
Committee, The other non- 
official Member may be 
nominated by rotation. : 


eae 


(b) XK XX XK 

(c) XK XX xx” 

So, the Selection Authority for the De- 
puty Controller of Stores/Purchases, is a 
Committee consisting of the Chairman, Vice- 
Chairman, General Manager and two non- 
official members of the Corporation. Now, I 
will come back to Regulation 8. It provides 
the method of recruitment out of which 
direct recruitment is one of the methods 
prescribed. Regulation 5 provides procedure 
for appointment. It states that all appoint- 
ments by direct recruitment shall be made 
by the Appointing Authority from the list 
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of approved candidates. The Chairman of 
the Corporation is stated to be the appoint- 
ing authority for Class I and Class If posts. 
Regulation 6 provides procedure for selec- 
tion. It states that the applications received 
in response to an advertisement shall be re- 
gistered and the applicants may be required 
to undergo a written test or such other test 
as may be decided by the Selection Autho- 
rity, or such other officers as may be autho- 
rised by the Selection Authority from time 
to time. It also states that those applicants 
who have passed in the written test may be 
called for interview by the Selection Autho- 
rity. The Selection Authority after interview- 
ing the candidates shall prepare a list of 
candidates in the order of merit, keeping in 
view the reservation required for scheduled 
castes, scheduled tribes and backward class- 
es. : 


From the above Regulations, it is clear 
that although the Chairman is the appoint- 
ing authority, for the post of Deputy Con- 
troller of Stores/Purchases, the appointment 
is required to be made in accordance with 
the select list approved by the Selection 
Authority. I have already stated that the Se- 
lection Authority consists of the Chairman, 
the Vice-Chairman, the General Manager 
and two non-official members. of the Cor- 
poration. It is this authority that has to se- 
lect candidates due regard being had to 
the qualifications and their relative merits. 
The process of selection consists in the de- 
termination of eligibility and suitability of 
candidates. The scrutiny of the applications 
is just one step in that process. It has to 
be determined with reference to the qualifi- 
cations prescribed by the Regulations. There- 
fore, the duty to determine the eligibility is 
also that of the Selection Authority unless 
it is properly delegated to others. The Board 
has no part to play in the matter of selec- 
tion although it is a statutory authority with 
supreme powers. The Board, as any other 
authority, is bound by the Regulations. 
Under the Regulations, the Board cannot ex- 
ercise the powers conferred upon the Selec- 
tion Authority. Therefore, the scrutiny and 
rejection of the petitioner’s application by 
ae Board was clearly without authority of 

w 


10. The second question that arises 
for consideration is whether the qualifica- 
tions set out in Advertisement No, 9/1974 


were in variance with the qualifications 
prescribed for the post of Deputy Control- 
ler of Stores/Purchases. The qualifications 
_ prescribed under the Regulations for the 
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post of Deputy Controller of Stores/Pur- 
chases (Class I, Senior) are as follows:— 
“9. Category — Deputy Controller 

of Stores/Purchases 

Stock Verification Officer 

(Class I Senior) 
By promotion A degree of a University 
by selection established by Law in 
from the cate- India with not less than 


gory of Class I five (5) years service 
Junior Officer as Stores/Purchase 
(Stores /Pur- Officer (Class I Junior) 


chase Cadre) or Diploma in Automobile 
or Mechanical Engineering 


from a recognised 


AND Institution or equivalent 
qualification with not 
less than seven (7) 
years service as 
Stores/Purchase Officer 


(Class I Junior) 


(a) A degree of a University 
established by Law in India 
or equivalent qualification 
with an experience of not 

less than seven (7) years 

in a responsible capacity 

in handling Automobile 
Stores in large Public 

or Private Undertaking. 

(b) Preference will be given 
to those with Administrative 
and Accounting experience ant 
knowledge of Import and 
Export Regulations. 

(c) Must not be above 

45 years of age.” 


11. Tt is seen that for direct, re- 
cruitment a degree of a University establish- 
ed by Law in India or equivalent qualifica- 
tion with not less than seven years experi- 
ence in a responsible capacity in handling 
Automobile Stores in large Public or Private 
Undertaking has been prescribed. The 
Board, however, in the resolution No. 2897 
passed in its meeting held on 21st August, 
1974, has construed the said experience to 
mean “thorough knowledge of Automobile 
Stores, stores procedure, management of 
stores and related matters, experience of the 
work at a supervisory level entailing deci- 
sion making and not merely handling auto- 
mobile parts through indenting for usage as 
a part of the duties entrusted. The same has 
been prescribed by Advertisement No, 9/ 
1974. The question is whether it was com- 
petent for the Board to lay down that quali- 
fication. Mr. Puttaswamy for the Corporation 
said that the Board only laid down what 


Tf no suit- 
able Officer 
is found 

for promo- 
tion then 
by Direct 
recruitment 
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should be the meaning of the term of “ex- 
perience in a responsible capacity” and it 
did not add anything to the qualification 
prescribed by the Regulations. It is difficult 
to accept the contention if one compares the 
qualifications set out in the said Advertise- 
ment with that prescribed under the Regula- 
tions. The term “experience in a responsible 
capacity” cannot have any definite connota- 
tion, It cannot be put into a water-tight 
compartment. It depends upon the nature of 
posts and the duties attached thereto. The 
Regulation has conferred upon the Selection 
Authority to select candidates on their rela- 
tive merits having regard to their experi- 
ence in a responsible capacity. Whether the 
post held or the experience gained by a 
candidate was in a responsible capacity or 
not, is a question which the Selection Au- 
thority alone must consider and not the 
Board. The Board by adding or explaining 
the meaning of the said expression has not 
only curtailed the discretion of the Selection 
Authority, but also went beyond its jurisdic- 
tion. 

12. Before I part with the case, I 
have to consider one other contention 
urged for the Corporation. It was urged that 
the petitioner should not be given any relief 
in this petition since he had approached 
this Court belatedly. I do not find any 
merit in this contention. When the petitioner 
came to know that he was not permit- 
ted to take the written test, he immediate- 
ly made a representation to the Chairman. 
The Chairman placed that representation be- 
fore the Board. On 24th September, 1975, 
the Board considered that representation 
and endorsed the view taken by the Assis- 
tant Administrative Officer. But the decision 
of the Board was not intimated to the peti- 
tioner. It was only when the petitioner 
came to know that the Selection Authority 
invited six candidates for interview, he ap- 
proached this Court on 5-1-1976. The Se- 
lection Authority has not yet interviewed 
any candidate. The petitioner, therefore, can- 
not be denied reliefs on the ground of 
laches. 


13. Tn the result, the rule is made 
absolute, A direction shall issue to the Cor- 
poration to place the petitioner’s application 
before the appropriate Selection Authority 
for consideration strictly in accordance with 
the qualification prescribed under the Regu- 
lations and in accordance with law. 

14. The petitioner is entitled to his 
costs. Advocate’s fee Rs. 100/-. 

Rule made absolute. 
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Additional Special Land Acquisition 
Officer, Bangalore, Petitioner y. A, Thakore- 
das and others, Respondents 


Civil Revo. Petn. No, 1577 of 1976, 
D/- 9-9-1976°. 


(A) Limitation Act (1968), Art. 187 ~~ 
Applicability — Article does not apply to 
applications under Section 18 (8) (b) of the 
Land Acquisition Act (1894) (as amend- 
ed by Karnataka Act 17 of 1961), 
ATR 1969 SC 1335, Followed. (Land Ac- 
quisition Act (1894), S. 18 (8) (b) (as: amend- 
ed by Karnataka Act 17 of 1961)). 

(Para 4) 
Referred; Chronological Paras 


AIR 1969 SC 1885 = 1969 Lab IC 1588 4 
AIR 1964 SC 752 = (1964) 8 SCR 709 4 
ATR 1953 SC 98 = 1953 SCR 851 

AIR 1988 PC 68 = 60 Ind App 18 4 
(1880) ILR 7 Bom 218 4 


K. Gopalakrishna, for Petitioner, 


ORDER:-—- This revision petition is 
filed against the order dated 22-6-1976 ‘pass- 
ed in L. A. C, 849 of 1975 on the file of 
the Additional Civil Judge, Bangalore Dis- 
trict, Bangalore, on an application filed by 
the respondents under Section 18 (8) (b) of 
the Land Acquisition Act (Central Act 1 of 
1894) as amended by the Land Acquisition 
(Karnataka Extension and Amendment) Act, 
Karnataka Act No. 17 of 1961. An extent ` 
of 2 acres 87 guntas of land situated at 
Binnamangala Manavarthakaval village and 
belonging to the respondents was acquired 
under the provisions of the Land Acquisi- 


Cases 


no 


tion Act under a notification issued on 
27-8-1964. Respondents were served with 
the notice under sub-section (2) of Sec- 


tion 12 of the Land Acquisition Act on 2-8- 
1970 informing them that an award had 
been passed in respect of the land that had 
been acquired. The case of the respondents 
before the Court below was that they had 
filed an application under sub-section (1) of 
Section 18 of the Land Acquisition Act re- 
questing the Land Acquisition Officer to 
refer the case to the Court for the determi- 
nation of proper compensation payable to 
them within the prescribed time and that 
the Land Acquisition Officer had not refer- 


(Against order of Civil J., Bangalore in 
L. A. C. No. 849 of 1975, D/- 22-6- 
1976). 
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red the case. accordingly. The Court should 
therefore direct the Land Acquisition Offi- 
cer to refer the case to it under 
clause (b) of sub-section (8) of Sestion 18 
of the Land Acquisition Act. The applica- 
tion under Section 18 (8) (b) of the Land 
Acquisition Act was filed by the respon- 
dents in the year 1975, beyond three years 
from the expiry of 90 days from the date 
on which the respondents claimed to have 
made the application. According to them the 
application had been filed before the 
Land Acquisition Officer on 1-9-1970. The 
Land Acquisition Officer denied that such 
an application had been filed by the respon- 
dents within the prescribed time and also 
contended that the application made under 
Section. 18 (8) (b) beyond three years from 
the last date on which the Land Acquisi- 
tion Officer should have referred the case 
to the Court under clause (a) of sub-sec. (8) 
of Section 18 was barred by time in view 
of Article 187 of the Limitation Act, 1963, 


2. The learned Additional Civil 
Judge before whom the said application 
came up for hearing held that the respon- 
dents had established that they had filed 
the application before the Land Acquisition 
Officer seeking a reference to the Court 
under Section 18 (1) within the prescribed 
time and that the application made to the 
Court under Section 18 (8) (b) was not bar- 
red by time as Article 187 of the Limita- 
tion Act was inapplicable. Accordingly he 
allowed the application filed under S. 18 
(3) (b) and’ directed the Land Acquisition 
Officer to refer the case to the Court for 
the determination of the compensation pay- 
able to the respondents. Aggrieved by the 
said order of the Court below the Land Ac- 
quisition Officer has filed this revision peti- 
tion. 

3. The respondents relied upon Ex- 
hibit P.2. which was a copy of' the applica- 
tion filed by them under Section 18 (1) .be- 
fore the Land Acquisition Officer to esta- 
blish that they had applied under Sec. 18 
(1) within the prescribed time. The said 
copy contained the seal of the office of the 
Land Acquisition Officer and also the initials 
of an official of his office with the date 1-9- 
70. Admittedly the notice under sub-s. (2) of 
Section 12 of the Act had been served on 
the respondents on 2-8-1970. After taking 
into, consideration the oral and documentary 
evidence the Court below was of the opin- 
ion that the respondents- had proved that 
they had filed the application under Sec- 
tion 18 (1) om 1-9-1970 within the prescrib- 
ed time, There is no ground to interfere 
with the said finding of the Court below 
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under Section 115 of the Code of Civil Pro- 
cedure. It is held that the respondents had 
filed an application under Section 18 (1) 
within the prescribed time. 


4. The next question which arises 
for consideration is; whether the application 
filed under Section 18 (8) (b) before the 
Court was barred by the law of limitation? 
It is not disputed that the Land Acquisition 
Act does not provide for any period of limi- 
tation for filing of application under S. 18 
(8) Bee The relevant part of Section 18 
reads: 


“Section 18 (8) (b): “If the Deputy 
Commissioner does not make a reference to 
the Court within a period of ninety days 
from the date of receipt of the application, 
the applicant may apply to the Court to 
direct the Deputy Commissioner to make 
a reference, and the Court may direct the 
Deputy Commissioner to make the reference 
within such time as the Court may Hix.” 

It is also not disputed that there is no pro- 
vision in the Code of Civil Procedure under 
which an application can be made for a simi- 
lar relief. Section 18 (8) (b) was introduced 
into the Land Acquisition Act for the first 
time under the Karnataka Act 17 of 1961 
providing a statutory remedy to an appli- 
cant under Section 18 (1) of the Land Ac- 
quisition Act whose application had not been 
referred to the Court by the Land Acquisi- 
tion Officer within the period of ninety days 
from the date of its receipt. It was- argued 
by Sri K. Gopalakrishna, learned counsel 
for the petitioner, that since the Court be- 
fore which their application was filed 
under Section 18 (8) (b) was under Sec. 53 
of the Land Acquisition Act required to 
follow the Code of Civil Procedure while 
disposing of matters arising under the Land 
Acquisition Act, the application filed under 
Section 18 (8) (b) was governed by Art. 187 
of the Limitation Act and that any such 
application filed beyond three years from 
the expiry of the period of ninety days from 
the date on which the application under 
Section 18 (1) was filed was barred by 
time. He contended that the lower Court 
was wrong in holding that Article 187 was 
not applicable to applications made under 
laws other than the Code of Civil Procedure. 
I-am of the view that the Court below was 
right in rejecting this contention. The view 
adopted by the Court below is supported by 
the observations of the Supreme Court in 
Athani Municipality y. Labour Court, Hubli, 
AIR 1969 SC 1835. In that case the Sup- 
reme Court was considering the applicabi- 
lity of Article 187 of the Limitation Act to 
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an -application filed under Section 83-C of 
the Industrial Disputes Act made before a 
Labour Court. Dealing with the said qnes- 
ne the Supreme Court observed as fol- 
ows:— 


“9: This earlier decision was relied 
upon by this Court in Bombay Gas Co. 
Ltd. v. Gopal Bhiva, 1964-3 SCR 709 at 
pp. 722-23 = (AIR 1964 SC 752 at p. 758), 
where the Court had to deal with the argu- 
ment that applications under Section 33-C 
of the Act will be governed by three years’ 
limitation provided by Article 181 of the 
Limitation Act. The Court jin dealing with 
this argument held,— 

“In our opinion, this argument is one 
of desperation, It is well settled that Arti- 
cle 181 applies only to applications which 
are made under the Code of Civil Proce- 
dure, and so, its extension: to applications 
made under Section 88-C .:(2) of the Act 
would not be justified. As early as 1880, 
the Bombay High Court had held in Bai 
Manekbai v. Manekji Kavasji,. (1880) ILR 7 
Bom 218, that Article 181 only relates to 
applications under the Code of Civil Proce- 
dure in which case no period of limitation 
has been prescribed for the application, and 
the consensus of judicial opinion on this 
point had been noticed by the Privy Coun- 
cilin Hansraj Gupta v. Dehra Dun Mus- 
soorie, Electric Tramway Co., Ltd, 60 Ind 
App 13 at p. 20 = (AIR 1933 PC 63 at 
p. 64). An attempt was no doubt made in 
the case of 1953 SCR 8351 = (AIR 1953 
SC 98) to suggest that the amendment of 
Articles 158 and 178 ipso facto altered the 
meaning which had been attached to the 
words in Article 181 by judicial decisions, 
but this attempt failed, because this Court 
held “that the long catena of decisions 
under Article 181 may well be said to 
have, as it were, added the words ‘under the 
Code’ in the first column of that article. 
Therefore, it is not possible to accede to 
the argument that the limitation prescribed 
by Article 181 can be invoked in dealing 
with applications under Section 33-G (2) of 
the Act.” 


10. It appears to us that the view 
expressed by this Court in those cases must 
be held to be applicable, even when consi- 
dering the scope and applicability of Arti- 
cle 187 in the new Limitation Act of 1968. 
The language of Article 187 is only slight- 
ly different from that of the earlier Art. 181 
in as much as, when prescribing the three 
years’ period of limitation, the first column 
giving the description of the application 
reads as “any other application for which no 
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period of limitation is provided elsewhere 
in this division.” In fact, the addition of the 
word “other” between the words “any” and 
“application” would indicate that the legisla- 
ture wanted to make it clear that the prin- 
ciple of interpretation of Article 181 on the 
basis of ejusdem generis should be applied 
when interpreting the new Article 137. This 
word “other! implies a reference to earlier 
articles, and, consequently, in interpreting 
this article, regard must be had to be provi- 
sions contained in all the earlier articles. 
The other articles in the third division to 
the schedule refer to applications under the 
Code of Civi] Procedure, with the exception 
of applications under the Arbitration Act 
and also in two cases applications under the 
Code of Criminal Procedure. The effect of 
introduction in the third division of. the sche- 
dule of reference to applications under the 
Arbitration Act in the old Limitation Act 
has already been considered by this Court 
in the case of Sha Mulchand and Co. Ltd., 
1958 SCR 351 = (AIR 1953 SC 98) (supra). 
We think that, on the same principle, it 
must be held that even the further altera- 
tion made in the articles contained in the 
third division of the schedule to the new 
Limitation Act containing references to ap- 
plications under the Code of Criminal Pro- 
cedure cannot be held to have materially al- 
tered the scope of the residuary Article 187 
which deals with other applications. It is not 
possible to hold that the intention of the 
legislature was to drastically alter the scope 
of this article so as.to include within it all 
applications, irrespective of the fact whether 
they had any reference to the Code of Civil 
Procedure.” 


It is argued by Sri K. Gopalakrishna, the 
learned counsel for the petitioner, relying 
upon the last sentence in the portion of the 
decision of the Supreme Court extracted 
above, that the application under Section 18 
(3){b) of the Land Acquisition Act should be 
construed as an application made under an 
Act which made Civil Procedure Code ap- 
plicable to the Court and was therefore gov- 
erned by Article 187. It may be that the 
Court has to follow the procedure preserib- 
ed in the Code of Civil Procedure for the 
purposes of deciding the applications and 
references made to it under the Land Acqui- 
sition Act. But certainly an application under 
Section 18 (8) (b) cannot be construed as 
an application under the Code of Civi] Pro- 
cedure. It is -an application made to a Civil 
Court-under the L. A. Act. We have to 
bear in mind the distinction between an ap- 
plication under the Code of Civil Procedure 
and an application made wunder other laws 
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. to a Court which follows Code of Civil 
Procedure to dispose of such application. In 
the decision referred to above the Supreme 
Court has clearly stated following its earlier 
decisions that Article 181 of the Limitation 
Act 1908 and Article 187 of the Limitation 
Act, 1963 applied only to applications made 
under the Code of Civil Procedure but not 
to those applications which are made under 
the provisions of other laws. As long as the 
above view of the Supreme Court is pre- 
vailing and the Supreme Court has not ex- 
pressed to the contrary in any subsequent 
case, it is not open to this Court to take 
the view that Article . 187 would apply to 
applications under laws other than the 
Code of Civil Procedure. No decision of the 
Supreme Court where a contrary view is 
expressly taken is brought to my notice: I 
may add here that the observations made 
in para 11 of the decision of the Supreme 
Court in the Athani Municipality’s case, 
(AIR 1969 SC 1885) only constituted an- 
other ground to reject, the contention urged 
in that case but they do not in any way 
affect the clear statement of the law in the 
earlier paragraphs 9 and 10 which are ex- 
tracted above. It has, therefore, to be held 
that an application made under Section 18 
(8) (b) of the Land Acquisition Act is not 
governed by Article 187 of the Limitation 
Act, 1968. Since no period of limitation is 
prescribed under any law the application fil- 
ed by the respondents before the Court be- 
low cannot be rejected on the ground that 
it is barred by time. 

5. There is no ground to interfere 
with the order of the Court below. The re- 
vision petition is dismissed. 

Revision dismissed. 
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K. JAGANNATHA SHETTY, J. 
Smt. Kallawwa, Petitioner v. Tamanna 
Murari Patil and others, Respondents. , 


Writ Pet. No. 38880 of 1974; 
D/- 21-6-1976.° 
(A) Evidence Act (1872), S. 114 — 


Entries in Despatch Register relating to des- 
patch of copies of order — Service on ad- 
@dressee — Presumption under S. 114. 

No doubt when a letter addressed to 
the addressee is proved to have been hand- 
ed over to the Post Office a presumption 


*(To quash order passed by 2nd Addl. Dist. 
J., Belgaum, D/- 11-1-1974). 
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as to its delivery to the addressee can be 
raised but mere entries in the Despatch Re- 
gister relating to the despatch of copies of 
order to parties are not sufficient to raise 
the presumption of due service on the ad- 
dressee in the absence of affidavit or other 
evidence to show that the copies were 
handed over to or left with the person 
whose duty it was, in the ordinary course 
of business, to carry them to the Post 
Office. (1969) 19 Law Rep 415 (Mys); (1845) 
7 QB 846 and (1815) 4 Camp 193 and AIR 
1959 Pat 540 and AIR 1960 Cal 475, Rel. 
on. (Paras 1, 2, 3, 4) 
Cases Referred: Chronological Paras 
(1969) 19 Law Rep 415 (Mys) 3 
AIR 1960 Cal 475 3 
AIR 1959 Pat 540 = 1959 BLJR 425 8 
(1845) 7 QB 846 = 115 ER 706 8 
(1815) 4 Camp 198 = 171 ER 62 3 


N. A. Mandgi, for Petitioner; S. L, Be- 
nadikar, for Respondent No. 1. 


ORDER:— A claim to Patik? Inam 
lands consequent on the abolition of a Vil- 
lage Office, came for consideration before 
the Assistant Commissioner, Chikodi. The 
petitioner and respondent-1 were rival claim- 
ants, The Assistant Commissioner, by his 
order dated 16-7-1969, regranted the lands 
ta respondent-l.and rejected the claim of 
the petitioner, The copies of the order are 
said to have been despatched to the parties 
on 29-7-1969, as per the entries in the Des- 
patch Register maintained in the Office. 
The petitioner, complaining the non-receipt 
of the copy, obtained a certified copy - of 
the same and preferred an appeal before 
the District Judge, Belgaum, on 5-1-1970. 
The learned Judge dismissed the appeal on 
the ground that it was preferred after 90 
days from the date of the order and also 
from the date of its service to the peti- 
tioner. The learned Judge has raised a pre- 
sumption of due service under Section 114 
of the Evidence Act on the basis of the en- 
tries in the Despatch Register. 

2. Challenging the validity of that 
conclusion, Mr. N. A. Mandagi, learned 
Counsel’ for the petitioner, submitted before 
me that on the facts proved, in the instant 
case, no presumption, at all, could be raised 
under Section 114 of the Evidence Act. He 
did not, however, dispute the correctness of 
the entries in the Despatch Register, But, 
he said that mere entries in the Despatch 
Register are not, by themselves, sufficient to 
raise a presumption of due service, in the ab- 
sence of an affidavit or any evidence to 
show that the letters, referred to therein, 
have reached the Post Office. 
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3. The proposition about which 
there can be no dispute is this: When it is 
proved that a letter addressed to the addres- 
see has been handed over to the Post Office, 
a presumption could be raised that it has 
peen delivered to the addressee and it is 
not necessary that there should be a des- 
patch by Registered Post or under -a Certi- 
ficate of Posting before there could be an 
appeal to that presumption. (See G. H. 
Sridevi v. State of Mysore, (1969) 19 Law 
Rep 415). One could have raised such pre- 
sumption, in this case, provided the letter is 
shown to have been handed over to or left 
with the person whose duty it was, in the 
ordinary course of business, to carry it to 
the Post Office. Such presumption could be 
raised under Section 114, Illustration ($), 
which states that the Court may presume 
that the common course of business has 
deen followed in particular cases. But, there 
sould be no presumption that a letter ad- 
Jressed to a person, as recorded in the Des- 
patch Register, has been delivered to or left 
with the person whose duty was to carry it 
‘o the Post Office, That is a fact which has 
‘a be proved by affidavit or other evidence. 


In this context, I may refer to an an-- 
sient authority. In Skilbeck v. Garbett, 
(1845) 7 QB 846) a reference is made to 
the decision in Hetherington v. Kemp (1815- 
4 Camp 193). Therein, the passage on the 
point reads: 

PaaS gaat The plaintiffs evidence of 
sending a letter was that this letter was put 
Jown on a table, where, according to the 
sage of his counting-house, letters for the 
gost were always, deposited; and that a 
vorter carries them from thence to the post 
office. But the porter was not called, and 
there was no evidence as to what had be- 
some of the letter after it was put down 
m. the table. 

On the above evidence, Lord Ellenbo- 
rough held that more was necessary, and 
said: 

“Some evidence must be given that the 
letter was taken from the table in the count- 
ing-house, and put into the post office. Had 
you called the porter, and he had said that 
although he had no recollection of the letter 
in question, he invariably carried to the post 
office all the letters found upon the table, 
this might have done.” 


These principles have been respectfully 
followed in Benarasi Debi v. New India As- 
surance Co. Ltd, (AIR 1959 Pat 540) and 
in Bank of Bihar Ltd. v. Tata Scob Dealers 
‘Controlled Stock) Calcutta Ltd. (AIR 
1960 Cal 475). 
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: The precise evidence of the 
nature, above referred to, is, evidently, lack- 
ing in the present case. It must be stated that 
mere entries in the Despatch Register are 
not sufficient and do not connect the link 
that is so vital for raising the presumption 
of due service. The Appellate judge was, 
therefore, in error in raising the presumption 
and dismissing the appeal on the ground of 
limitation. 

5. In the view that I have taken, 
it is unnecessary to express any opinion as 
to whether mere denial of receipt of the 
letter would rebut such presumption. 

6. In the result, the rule is made 
absolute. The appellate order is quashed. 
The matter stands remitted to the Appellate 
Judge for disposal of the appeal on merits 
and in accordance with law. 

In the circumstances 
make no order as to costs, 

Rule made absolute. 


of the case, I 
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The Madras Motor and General Insur- 
ance Co, Ltd. and another, Appellants v. 
Nanjamma and others, Respondents. 

Misc. First Appeals Nos. 226, 228 to 
281, 246, 386, 346, 804, 305, 306, 308 and 
309 of 1978, D/- 8-4-1976°. 

(A) Motor Vehicles Act (1989), S. 110B 
— Contributory negligence — Doctrine of 
identification not applicable — Illustrative 
case. 

Where a taxi engaged by passengers col. 
lided with a lorry on account of negligence 
of both the drivers and the passengers in 
taxi died in the accident, held, that the legal 
representatives of the deceased passengers 
were entitled to claim compensation in 
equal proportion from the owner, driver and 
the insurer of the taxi and from the owner, 
driver and the insurer of the lorry. Mills 
v. Armstrong, (1922) 18 AC 1 and France 
y. Parkinson, 1954 (1) WLR 581, Followed. 

(Paras 6, 7) 

(B) Motor Vehicles Act (1939), S. 96 
-= Compensation — Liability of insurer — 
Negligence of car driver — Accident —~ 





(Against Judgment and Award passed by 
Dist. J. and Motor Accidents Claims Tri- 
bunal, Bangalore, in M. C. (MVC) Case 
Nos. 141, 170, 171, 172 and 188 of 1971, 
19 of 1972, D/- 16-12-1972). 
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Death of passengers — Mere fact that car 
was overloaded i. e. it carried passengers in 
excess of permissible limit does not mean 
that it was used for a different purpose and 
hence insurer cannot escape liability on that 
acceunt. 1971 ACJ 219 (Ker), Followed. 
(Para 8) 
Cases Referred: Chronological Paras 
1971 ACJ 219 = 1971 Ker LJ 407 8 
Era 1 WLR 581 = (1954) 1 All ER 
39 7 


(1922) 1 AC 129 = 91 LJP 88 5 
(1888) 18 AC 1 = 57 LJP 65 6 
(1849) 8 CB 115 = 187 ER 452 6 


R. Narayana; B..K. Ramachandra Rao, 
for Appellants; S. P. Shankar; S. Gurushet- 
tappa; K. Suryanarayana Rao, for C. Naga- 
raj Rao; C. Srinivas Vakil; J. C. Umashan- 
kar, for N. P. Moganna; V. Markande Gow- 
da; G. Raghuramachar; and K. Malle 
Gowda, for Respondents. 


VENKATARAMIAH, J:— A ghastly 
incident resulting in the death of seven per- 
sons took place at about 2-45 P. M. on 8-5- 
1971 along Bangalore-Tumkur High way 
near Budihal Village situated about 1% miles 
away from Nelamangala Town. A motor car 

(Contd. on Col. 2) 
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bearing registration No. MIT 554 carrying 
nine persons including the driver was com- 
ing from Tumkur to Bangalore. A lorry 
bearing registration No. MYO 8955 belong- 
ing to Hanji Shivanna was being driven 
from Bangalore to Tumkur. Near Budihal 
Village when the two vehicles were about 
to cross each other there was head-on col- 
lision. The middle front portion of the 
car collided with the middle front portion 
of the lorry just at the middle of the high 
way. Consequently seven persons out of 
nine persons who were in the car, suffered 
fata] injuries. Five of them died at the spot 
and two of them died at the hospital imme- 
diately after they were taken there. One of 
them was the driver of the car. 

2. Seven petitions were filed before 
the Motor Accidents Claims Tribunal, Ban- 
galore, by the persons who were entitled to 
claim compensation. The owner and the in- 
surer of the car were impleaded as the par- 
ties. All the petitions were tried together. 
The Tribuna] found that the incident in 
question took place on account of negli- 
gence on the part of the driver of the lorry 
and awarded compensation in all the cases. 
The amounts awarded by the Tribunal are 
given below:— 


SI. No. Mise. (MVS) No. Name of the deceased Compensation awarded 
L 141/71 V. Narayanaswamy Rs. 35,000- 
2, 144/71 Mir Ali Hussain Rs. 25,000/- 
3. 170/71 Sai Baba Rs. 25,000/. 
4. 171/71 G. Govindaraju Rs. 9,000/- 
5. 172171 J. B. Thimme Gowda Rs, 20,0007- 
6, 183/71 B. M. Raghavendra Rs, 27,0007- 
KA 19/72 Abdul Lathif Rs. 45,000)- 


The Insurer of the lorry, the Madras Motor 
and General Insurance Co., Ltd., was direct- 
ed to pay Rs. 7,000/- out of the amount 
awarded in each of the cases referred to 
above except in Misc. (MVC) No, 18/72 in 
which it was asked to pay Rs. 8,000/-. The 
Tribunal further directed that the amounts 
awarded should carry interest at 5% per 
annum from the date of petitions till the 
date of payment. 

3. Aggrieved by the awards passed 
by the Tribunal, below, Hanji Shivanna, the 
owner of the lorry and the Madras Motor 
and General Insurance Co, Ltd., filed ap- 
peals before this Court. It should be men- 
tioned here that the appeals filed by them 
against the award passed in favour of the 
heirs of Mir Ali Hussain have been dispos- 
ed of by this Court by a separate order. In 
these appeals we are concernéd with the 
compensation awarded by the Tribunal in 
the other petitions. 

4. Shri B. K. Ramachandra Rao, 
learned counsel for Hanji Shivanna the 


owner of the lorry, contended that the 
claimants had not established that there was 
negligence on the part of the driver of the 
lorry. In the alternative he contended that 
the Tribunal should have held that the inci- 
dent took place on account of the negli- 
gence on the part of both the driver of the 
lorry and the driver of the car. 

5, The car had been licensed to 
carry five passengers. On that fateful day, 
the car was carrying eight persons, in addi- 
tion to its driver. It was an Ambassador car. 
All the nine persons, who were travelling in 
the car, were adults. Some of them were 
stated to be bulky. Five persons were sitting 
in the rear seat and four persons including 
the driver were sitting in the front seat. 
At the point where the occurrence took 
place, there was a curve, P. Ws. 2 and 4 
are the only survivors among those who 
were travelling in that car. P. W. 2 has stat- 
ed in the course of his evidence that just 
before the occurrence the car was being dri- 
ven on the left side of the road and the 
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lorry was coming from the opposite direc. 
tion keeping to the left side of the road. All 
of a sudden within a few seconds there was 
a collision between the two moving vehi- 
cles. P. W. 4 the other surviving passenger 
of the car has also stated that just before 
the occurrence both the car and the lorry 
were keeping to the left side of the road 
and that the incident in question took place 
all of a sudden. He has further stated as 
follows:— 

“.,..The front portion of the lorry 
dashed against the front portion of our 
taxi. The middle portion of the lorry hit the 
middle portion of our taxi.” 


R. W. 1 the driver of the lorry has stated 
that he was driving the lorry on the left 


side of the road just before the incident 
took place and the incident took place all 
of a sudden. No substantial period of time 
could have elapsed between the time when 
either of the drivers saw the other vehicle 
and the moment. of collision. From these 
facts, which are fairly established, it has to 
be inferred that the incident took place on 
account of the negligence on the part of 
both the drivers of the lorry and the car. It 
is true that, as observed by Lord Borken- 
head in the case of the Volume, (1922) 1 
AC 129, the mere fact that a collision has 
occurred on account of the blameworthy 
conduct of two vehicles. does not necessari- 
ly imply that the loss must automatically 
be distributed between the parties in the 
same proportion. But in the instant case both 
of them were equally responsible for the in- 
cident in question, since there is no evi- 
dence before the Court as to whether any 
of them could have by acting properly 
avoided the incident. 


6. It is no doubt true that the per- 
sons who died (excluding the driver) on ac- 
count of the incident had engaged the taxi 
in which they were travelling. That circum- 
stance would not in any way disentitle the 
claimants to the compensation merely be- 


cause the driver of the car was also negli-. 


gent since it is not established in: this case 
that they had control over the driving of 
the car and that the driver of the car acted 
as their agent. In fact the driver of the car 
was in the position of an independent con- 
tractor. The principle on which reliance was 
placed on behalf of the appellants, which 
was popularly known as the doctrine of 
identification, is no longer considered as 
good law. In Mills v. Armstrong, ((1888) 18 
AC 1) popularly known as the Bernina case, 
the doctrine of identification which had 
been followed in Thorogood v. Bryan, 
((1849) 8 CB 115) was given a go by. In 
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the Bernina case the collision having occur- 
red between the steam-ships, Bushire and 
Bernina through the fault or default of the 
masters and crews of both, two persons on 
board the Bushire, one of the crew and a 
passenger, neither of whom had anything 
to do with the negligent navigation, were 
drowned. The representatives of the deceas- 
ed having brought in the admiralty actions 
in personam against the owners of the Ber- 
nina for negligence under Lord Campbell’s 
Act, it was held by the House of. Lords 
that the deceased persons were not identifi- 
ed in respect of the negligence with those 
navigating the Bushire and that their repre- 
sentatives could maintain the actions and 
could recover the whole of damages. 


7. In view of the aforesaid decision,| 
we hold that the six passengers who died 
on account of the injuries sustained by them 
at the time of the incident are entitled to 
claim compensation in equal proportions from 
tho owner, driver and the insurer of the car 
and from the owner, driver and the insurer 
of the lorry in the circumstances of the 
case. Our view receives support from the 
decision of the Court of Appeal in France 
v. Parkinson, (1954 (1) WLR 581). Sum- 
marising the decision in France v. Parkinson, 
the learned Editor of the Fifteenth Edition 
of Salmond on Torts has observed at 
page 704 as follows: 


“If a taxicab hired by the plaintiff 
comes into collision with another vehicle by 
the negligence of both the drivers, and the 
plaintiff is hurt, he can recover damages not 
ony from his own driver but also from the 
other.” 


It was argued by Shri R. Narayanan that 
the insurer of the lorry was not responsible 
to pay compensation because the lorry was 
at the relevant point of time being driven 
by R. W. 2 Krishnappa who was working 
as either conductor or cleaner in the lorry 
and who had no licence to drive a lorry. 
A similar argument was addressed before 
the Tribunal below by the insurer of the 
lorry. The Tribunal rightly rejected it. 
R. W. 1 Giriyappa has given evidence in 
the case. He has stated that he was work- 
ing as a lorry driver, that the owner of the 
lorry had appointed him, that he had a 
licence to drive the lorry and that he was 
driving the lorry at the time when the in- 
cident took place. He has further stated that 
he ran away from the place of occurrence 
as he was afraid of persons nearby attacking 
him. R. W. 2 Krishnappa, who according 
to the insurer was the driver of the lorry 
at that time, has stated that he was not 
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driving the lorry when the incident took 
place. He has also stated that he does not 
know how to drive a lorry. It is no doubt 
true that the police instituted a criminal 
case against R. W. 2 Krishnappa because 
he was present at the place of the incident, 
but the said case ended in his acquittal. 
Neither P. W. 2 nor P. W. 4 who was a 
passenger in the car says that R., W. 2 
Krishnappa was driving the lorry. There is 
no other reliable evidence before the Court 
in support of the contention urged on be- 
half of the insurer. No reliance can be 
placed by the insurer on the news item 
appearing in the English-daily, ‘Indian Ex- 
press’ stating that a cleaner or conductor 
was driving the lorry at the time of the in- 
cident as the insurer has not examined the 
person who contributed the report to the 
newspaper as a witness in this case. It is 
no doubt true in some claim petitions be- 
fore the Tribunal it was stated that R. W. 2 
Krishnappa was driving the lorry at the time 
of the incident. None of the claimants was 
present at the scene of occurrence. Ap- 
parently they made the said statement in the 
course of their claim petition on the basis 
of the prosecution instituted by the police 
against him in the criminal Court. In these 
circumstances, we hold that R. W. 1 who 


was a licenced driver was driving the lorry 
at the time of the incident. Hence we re- 
ject the contention urged on behalf of the 
insurer of the lorry. 

(contd. on col. 2.) 
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8. Sri Suryanarayana Rao, learned 
counsel for the insurer of the .car, argued 
that the insurer of the car would not be li- 
able to pay compensation. as the car was 
being used for a purpose other than the 
purpose for which it had been licenced. He 
contended that the owner of the car was 
entitled to carry five passengers only and 
since eight passengers were being carried, 
it had to be held that the car had been 
used for a purpose for which it was no 
licenced and that therefore the insurer was 
not liable to pay any compensation. We 
do not think that there is any substance in 
this contention. Under the permit issued 
under the Motor Vehicles Act, the owner 
of the car was entitled to carry passengers. 
Admittedly the passengers were being car- 
ried in the car at the time of the incident. 
So it cannot be said that the car was being 
used for a purpose different from the one 
for which it had been licenced. Merely be-| 
cause there was over-loading, we cannot 
say that the car was being used for a dif-| 
is supported by 
the view expressed in the case of Kesavan 
Nair v. State Insurance Officer, ((1971) ACT 
p 219 (Ker). The contention urged on 
behalf of the insurer of the car also fails. 

9. The next question relates to the 
amount of compensation to which the claim- 
ants are entitled. At the time of the hear- 
ing, the learned counsel for the claimants 
stated that the amounts of compensation 
awarded in their favour might be fixed at 
the following amounts:— 











Compensation amount, 








SI. No, Mise. (MVC) No. Name of the deceased 

1, 141/71 V. Narayanaswamy Rs, 20,000/- 

2. 170/71 Saibaba Rs. 12,000/. 

3, 171/71 G. Govindaraju Rs. 9,0007- 

4, 172/71 J. B, Thimmegowda Rs. 12,000/. 

5. 183/71 B. M. Raghavendra Rs, 12,000/- 

6. 19/72 Abdul Latif Rs, 20,000/- 
They have also stated that interest at 5% and reasonable. We, therefore, modify the 
per annum from the date of claim petition awards passed by the Tribunal below and 


might be awarded. 3 


10. Sri B. K. Ramachandra Rao, 
learned counsel for the owner of the lorry, 
and Sri S, Gurusettappa, learned counsel 
for the owner of the car, submitted that the 
amounts now claimed by the learned ‘coun- 
sel for the claimants are reasonable and that 
an order may be made accordingly. We 
have also been taken through the evidence 
bearing on the above question. We are of 
the view that the sums now claimed by the 
learned counsel for the claimants are just 
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fix the compensation accordingly in substi- 
tution of the compensation awarded by the 
Tribunal, 


11. The insurer of the lorry, the 
Madras Motor and General Insurance Com- 
pany Limited, and the insurer of the car, the 
New India Assurance Company Limited, 
shall pay the amounts payable to the claim- 
ants equally. 


Motor and Gene- 
shall pay 


12. The Madras 
ral Insurance Company Limited 
the following sums: 








50 Knut, K. S. R. Setty v. L, S. Vasudevamurthy A.L R. 
S1. No. Misc. (MYC) No, Name ot the deceased Compensation amount. 
l. 141/71 V. Narayanaswamy Rs. 10,000/- 

2, 170/71 Saibaba Rs, 6,000/- 

8. 17171 G. Govindaraju Rs, 45001- 
4. 172/71 J. B. Thimmegowda œ Rs. 6,000. 

5, 183/71 B. M. Raghavendra Rs. 6,0007- 

8, 19/72 Abdu! Latief Rs, 10.000/. 








These sums shall carry interest at 5% per annum from the date of the petition - 


before the Tribunal till day of payment. 


13.. The insurer of the car, the New 
pay the following sums: 


India Assurance Company Limited shall 








S.No. Misc. (MVC) No. Name of the deceased Compensation amount * 

L 1441/71 V. Narayanaswamy Rs, 10,000/- 

2. 170/71 Saibaba Rs. 6,000/= 

3. 171/71 G. Govindaraju Rs. 4,500/- 

4, 172/71 J. B, Thimmegowda Rs. 6,000/- 

5, 183/71 B. M. Raghavendra Rs, 6,000/- 

6, 19/72 Abdul Latif Rs, 10,000). 
These sums shall carry interest at 5% per annum from the date of the petition 


before the Tribunal till date of payment. 


14. It is stated that Hanji Shivan na, the owner of the lorry, has deposited 
a sum of Rs, 14,000/- before the Tribunal in Misc. (MVC) No, 141/71, pursuant to’ 
an interim order passed by this Court. After the amounts are deposited by the in- 


surers before 
Mise, (MVC) 141/71 shall be refunded, 

15. 
and before the Tribunal, 


the Tribunal below, the amount deposited by Hanji Shivanna in 


These appeals are accordingly disposed of, No costs both in this Court 


Order accordingly. 
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K. S. Rangaiah Setty, Petitioner v. 
L. S, Vasudevamurthy, Respondent, 

Civil Revn. Petn, No, 1256 of 1974, 
D/- 13-9-1976.* 

(A) Karnataka Rent Control Act (22 
of 1961), Sections 3 (r) and 21 — Lessor 
and lessee — Status of — Death of origi- 
nal tenant — Son becomes a tenant at 
will — Rent being paid at instance of such 


son — Son is a “tenant” within the mean- - 


ing of Section 3 (r) — Eviction under 
Section 21 cannot be made unless tenancy 
is properly determined. (Transfer of 
Property Act (1882), Section 108.) 

The status of lessor and lessee is 
status of inheritance and the interest of 
the lessor and the lessee after their death 
rests in their heirs, unless there is contra 
indication in the tenancy contract itself. 
Where the original tenant in respect of 
premises died, his son would become a 
tenant at will, and his tenancy is deter- 
minable at will either by landlord or te- 
nant. In case, where the landlord 


*(Against order of Ist Addl. Dist, J., Ban- 
galore in H. R. C. A, No, 184 of 1978, 
D/- 5-2-1974.) 


KT/K'T/E234/76/GGM 





chooses to determine the tenancy by a 
notice to quit under Section 106 T. P. Act 
but fails, the tenancy would be continued 
tn favour of the heir of the original te- 
nant that is the son, (Para 6) 


Under Karnataka Rent Control Act 
also the case of such a son will fall under 
the very first part of that definition, He 
is certainly a person by whom or on 
whose account rent was payable for the 
premises, The tenancy being heritable, he 
is liable to pay rent. As such, he is a 
tenant and cannot be evicted under Sec+ 
tion 21 unless the tenancy was properly 
determined under the Transfer of Proper- 
ty Act. AIR 1973 Mys 228 and ILR 
(1975) kant 2028, Distinguished. (Para 6) 


(B) Transfer of Property Act (1882), 
Section 111 — Notice to quit — Tenancy 
commencing from 7th day of every month 
— Notice to quit expiring not with the 
expiry of tenancy that is 6th of Month but 
by 7th — Strict view as to the notice to 
quit has got to be taken under Karnataka 
Rent Control Act — Notice, held, was bad 
and there was no determination of te- 
nancy, AIR 1975 SC 1111, Foll; AIR 1952 
Nag 101, Not followed. (Karnataka Rent 
Control Act (1961), Section 21.) 

(Paras 4 and 5) 
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Cases Referred: Chronological Paras 
AIR 1975 SC 1111 = (1975) 1 SCWR 581 


4 
ILR (1975) Kant 2028 = 1976 Ren CJ 278 

3,7 
AIR 1973 Mys 228 = (1973) 1 Mys LJ 127 

3.7 
AIR 1965 SC 414 = (1964) 4 SCR 892 7 
AIR 1952 Nag 101 = 1952 Nag LJ 125 5 


K, Subba Rao, for Petitioner; M. R. 
Narasimha Murthy, for Respondent, 


ORDER:— L, S. Vasudevamurthy 
filed an application under Section 21 (1) 
provisos (a) and (h) ofthe Karnataka Rent 
Control Act, for eviction 
gaiah Setty from the schedule premises 
in H. R. C, 441/65 on the file of the First 
Munsiff, Bangalore, ‘The contention of 
the landlord was that the rent had fallen 
due from tenant which was in arrears and 
that the schedule premises were bona 
fide and reasonably required for hig use 
and occupation, The landlord gave a 
notice to quit, Ext, P-2, dated 1-10-1964 
which inter alia stated: 

“I terminate the tenancy and call 
upon you to vacate the said premises 
No. 1935 Sampige Road, Malleswaram, by 
7-11-1964 failing which my client will be 
forced to take suitable legal steps for 
evicting you.” 

It was undisputed between the parties 
that the tenancy commenced from the 
7th of March of each month, 


2. The tenant contested that so 
much rent was not due, that the notice 
to quit was invalid, that the landlord 
never required the premises for his bona 
fide and.reasonable use and occupation. 
On a comparative hardship it was also 
pleaded that the tenant is not liable to be 
evicted, 

3. During the pendency of the 
petition under Section 21, K. 5, Rangaiah 
Setty died and his legal representative 
L. R. Viswanath who is his son, was 
brought on the record, It was contended 
before the learned Munsiff that L, R. 
Viswanath was not a tenant as defined in 
Section 3 (r) of the Karnataka Rent Con- 
trol Act, 1961, as the schedule premises 
were non-residential and L, R. Viswanath 
was not residing in the schedule premises 
along with his father. For this, assis- 
tance was taken from S, P, Hamid Sha v. 
Seshagiri, (1973) 1 Mys LJ 127 = (AIR 
1973 Mys 228) and M, V. Sundararaj v. 
Kamalamma, (ILR (1975) Kant 2028), It 
was contended that the word ‘living’ in 
S. 3 (r) of the Act is in the context a 
clear indication of what is commonly 


of K. S, Ran-~ 
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known as residence, The legal effect will 
be that in a business premises the legal 
representative although a son cannot be 
slated to be living with the father who 
was a statutory tenant, The protection 
which the father had against dispossession 
by the landlord was personal to him and 
could not be transmitted to his legal heir 
who answers the description of legal re- 
presentative, The learned Judge further 
held that by virtue of Section 51 although 
the landlord is enabled to continue the 
proceeding against the son, the latter is 
deprived of hig right to claim possession 
3s he derives no title from his father be- 
ing a statutory tenant, The contention 
found favour with the learned Munsiff 
and holding that a reasonable and bona 
fide requirement of the landlord was 
proved, the petition was allowed, The 
question astothe validity of the notice to 
quit was also held in favour of the land- 
lord, Thereafter, the tenant came in 
appeal before the learned District Judge. 
but remained unsuccessful. The findings 
of the learned Munsiff were reiterated on 
all the points, Now, the petitioner-tenant 
has come up in revision. 

4. The foremost question to be 
considered in this case would be the vali- 
dity of the notice to quit, That is so be- 
cause the tenancy has been determined by 
taking recourse under Section 111 of the 
Transfer of Property Act. As it was an 
admitted case between the parties that 


- the tenancy commenced from 7th day of 


each month, it ended on the expiry of the 
6th day of each month. But the notice 
to quit, Ext, P-1, definitely expired with 
the end of the 7th day of the month, That 
being so, the notice to quit did not expirc 
with the end of the month of tenancy. Ir 
D. G., Dewakato v. V, M. Janagaval, (1975) 
1 SCWR 581 = (AIR 1975 SC 1111) the 
Supreme Court found that the notice to 
quit did not expire with the end of the 
month of tenancy which was the 9th day 
and rather expired on the 8th day, The 
notice was held illega] with the natural 
inference that the tenancy was not deter- 
mined, With that strict view taken by 
the Supreme Court with reference to Sec- 
tion 106 of the Transfer of Property Act, 
I am afraid, a different view cannot be 
taken in the present casé, The notice no 
doubt gave 24 hours more time for evic- 
tion but nevertheless it did not expire 
with the end of the month of tenancy. 
The notice being illegal, the tenancy was 
not determined. 

5. The learned 
respondent-landlord 


for the 
that a 


counsel 
contended 
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technical view should not be taken for the 
notice. He referred to severa] decisions and 
made a particular reference to Gayaprasad 
Ganapatlal v, S, S, Munnilal, (AIR 1952 
Nag 101) which was almost a parallel case. 
in that case, the monthly tenancy com- 
menced from the lst of each month and 
the tenant was asked to vacate not by the 
end of the month but by the first of next 
month. As such, 24 hours more were 
given to the tenant, It was held that the 
tenant was not left with any doubt as to 
the termination of the tenancy at the 
end of the month and the notice to quit 
was valid, But the difficulty is that the 
Supreme Court was dealing with the 
Karnataka Rent Control Act 1961 and the 
relevancy therein was of a notice to quit 
under Section 106 of the Transfer of Pro- 
-perty Act. The decision of the Supreme 
Court being one under this very enact- 
ment and the importance of the notice 
under Section 106 of the Transfer of Pro- 
perty Act was considered, it is not pos- 
sible to deviate from that decision, There~ 
fore, the strict view as to the notice to 
‘quit has got to be taken in a case under 
jthe Karnataka Rent Control Act, 1961. 
My finding therefore will be that the 
notice to quit under Section 106 of the 
Transfer of Property Act was not valid 
and the tenancy contract very much con- 
tinued even on the date of the death of 
the original tenant. ` 


6. With that finding in hand, the 
facts seem to be far-reaching, If the te- 
nancy in favour of L, R. Viswanath was 
not determined, he never became a statu- 
tory tenant. The entire basis of the deci- 
sions of the two courts below thus fails 
to the ground, The status of lessor and 
lessee is status of inheritance and the 
interest of the lessor and the lessee after 
their death rests in their heirs, unless 
there is contra indication in the tenancy 
contract itself, It, is undisputed that the 
tenancy was not a fixed term and L. R. 
Viswanath was a tenant at will, His te- 
nancy was determinable at will either of 
the landlord or the tenant, The landlord 
chose to determine the tenancy by notice 
to quit under Section 106 of the Transfer 
of Property Act, He failed in that at- 
tempt, Therefore, the tenancy continued 
in favour of hig heir, namely, the present 
petitioner. The next question will of 
course be as to whether the present peti- 
tioner can be held to be a tenant under 
the Karnataka Rent Control Act, 1961. 
For this one has to refer to the definition 
of ‘tenant’ as provided for in that Act. The 
case of the present petitioner wil] fall 
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under the very first part of that defini- 
tion, He was certainly a person by whom 
or on whose account rent was payable for 
the premises, The tenancy being herit- 
able, he was liable to pay rent. As such, 
he was a tenant and could not be evicted 
under Section 21 unless the tenancy was 
properly determined under the Transfer 
of Property Act, The petition under Sec- 
tion 21 deserves to be dismissed on this 
ground, 


7. The ratio of the decision in S. P. 
Hamidsha Chandshawala, (AIR 1973 Mys 
228) (supra) will not apply because the 
father was not a statutory tenant, Simi- 
larly, the ratio of the other decision in 
M, V, Sundararaj (ILR (1975) Kant 2028) 
(supra) will not apply because the tenancy 
was not determined and the deceased te- 
nant was not a statutory tenant. The 
learned Judge in that case referred to 
Anand Nivas (P) Ltd. v. Anandji Kalyan- 
ji Pedhi, (AIR 1965 SC 414), In that case, 
their Lordships were dealing with the case 
under a statutory tenant and held that 
such a person is not a tenant at all as he 
has no estate or interest in the premises 
occupied by him, He has merely the pro- 
tection of the statute, In that connection, 
their Lordships further observed that the 
right of a lessee from a landlord on the 
other hand is an estate or interest in the 
premises and in the absence of a contract 
to the contrary is transferable and the 
premises may be sublet by him, The 
decision necessarily points out that the 
right of the lessee is heritable and unless 
that right could be stated to be extin- 
guished under a contract, the heirs will 
succeed to that right. In the present case, 
in my opinion, the petitioner has succeed- 
ed to that right belonging to his father 
who was not a statutory tenant, 


8. The contention of the peti- 
tioner-tenant that it was a joint family 
tenancy is not borne out from the record, 
The plea was not even taken in the peti- 
tion and no evidence was forthcoming on 
such a plea, Merely because the present 
petitioner was assisting his father in the 
business, will not go to prove that the te- 
nancy was in favour of the joint family. 
The contention of the learned counsel 
that there was a presumption of jointness 
between the father and son will not be 
pertinent in so far as the father had not 
taken the lease as ‘kartha’ of the joint 
family, At any rate, that was not the 
case set out in the petition. It was rather 
at the stage of the first appeal that this 
contention has been sponsored that the 
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tenancy was in favour of a joint family 
and it was rightly rejected by the learn- 
ed District Judge. 


9. As regards the bona fide and 
reasonable claim of the landlord, no find- 
ing need be given. In fact, any such find- 
ing is no longer required in view of the 
fact that the present petitioner continues 
to beatenant, His tenancy has not been 
determined in any one of the modes pre- 
scribed under S. 111 of the Transfer of 
Property Act, The petition under S, 21 
was liable to be dismissed. 


10. The revision ig therefore, al- 
lowed and the petition under Section 21 
shall be dismissed. In the special circum- 
stances, no order is made as to costs. 

Revision allowed. 
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D. S. TEWATIA AND M. K. SRINIVASA 
IYENGAR, JJ. 


K. Raghavendra Nayak and others, 
Petitioners v. The Judicial Magistrate, 
First Class Karkala, S, Kanara and others, 
Respondents, 

Writ Petn, No. 2889 of 1973, D/- 2-9- 
1976. 

(A) Madras Hindu Religious and Cha- 
ritable Endowments Act (19 of 1951), Sec- 
tion 87 —- Denominational temple — Cer- 
tificate for recovery and custody of pro- 
perty of temple — Person elected as 
Chairman of Board of Trustee under Sec- 
tion 40 (2) is entitled to the requisite cer- 
tificate under Section 87. 


It is true that Sections 39 and 41 has 
been held to be inapplicable to the affairs 
of the denominational temples. But all 
the provisions of the Act are not made 
inapplicable to the denominational tem- 
ples, Hence granting of a certificate by 
the Deputy Commissioner to a person 
who is elected as a Chairman of the Board 
of Trustee of such temple under Section 
40 (2) read with Rule 15 framed under 
Section 100 (1) (2) (h) (i) does not tanta- 
mount to an illegal interference with the 
affairs of the denominational temple, 

(Para 9) 

For the purpose of Section 87 such a 
person is the “trustee” by virtue of Rule 
16 (2) (a) framed under Section 100 (2) 
(i), Rule 1 framed under Section 100 (2) 
(k) and Rule 4 framed under Sections 36 
and 100 (2) (1) which rules deal with the 
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recovery and custody of property of the 
temple, (Para 10) 


The aforesaid rules recognise the 
Chairman of the Board of Trustees alone 
as the “trustee” entitled to the custody of 
the various categories of properties be- 
longing to the temple and therefore he is 
the “trustee” appointed to discharge the 
functions of that office under the Act. 
Hence, the Chairman is a person appoint- 
ed ag “trustee” under the Act for the pur- 


pose of Section 87 of the Act. (1964) 2 
Andh WR 256, Rel. on, (Para 11) 
(B) Madras Hindu Religious and 


Charitable Endowments Act (19 of 1951), 
Section 87 — Application for custody of 
property of temple — Application by 
Chairman alone — Maintainability, (1965) 
1 Mad LJ 151, Dissented From, 


Whether to an application under Sec- 
tion 87 all the trustees and the temple be 
joined or not, would depend on the fact 
whether the application was one to reco- 
ver the temple property and secure its 
custody or it was merely intended to se- 
cure the custody from some one, who 
does not dispute the right of the temple 
to the same, (Para 16) 


To an application seeking merely to 
secure the custody of the temple property 
only those persong who are either entitled 
to the custody or those who are resisting 
the same without challenging either the 
identity of the property or the right of 
the temple to the same that are neces- 
sary party. The relevant rules recognise 
only the chairman of the Board of Trus- 
tees, when the Board comprises of more 
than one trustee, as the only person en- 
titled to the custody of the property of 
the temple and therefore he alone. had 
the right to apply for the custody of the 
temple property, (1965) 1 Mad LJ 151, 
Dissented from. (Para 19) 
Cases Referred: Chronological Paras 
(1974) 1 Kant LJ 99 = ILR (1974) Kant 

31 


1 4, 9 
(1965) 1 Mad LJ 151 = ILR (1965) 1 Mad 
455 18 


(1964) 2 Andh WR 256 = ILR (1965) Andh 


Pra 1007 15 
(1960) 1 Mad LJ 157 = 1959 Mad WN 
642 18 


U. L. Narayana Rao, for Petitioners; 
K. 8, Puttaswamy, Ist Addi, Govt, Advo- 
cate (for Nos, 1 to 3) and B. P, Holla (for 
Nos, 5 to 10), for Respondents. 

TEWATIA, J.:— 14 Trustees, all of 
them hereditary, constituted the Board of 
Trustees of Sri Venkataramana temple. 
Karkala — admittedly a denominational 
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temple, They are all parties to the pre- 
sent petition, Five of them as petitioners 
and remaining nine as respondents being 
respondents 4to12. By some kind of con- 
vention, which the petitioner trustees 
claim to be the scheme, while the respon- 
dent trustees name it a mere working ar- 
rangement, all the said trustees used to 
elect 3 trustees from amongst themselves 
as managing trustees for being in-charge 
of the day-to-day affairs of the trust for 
a period of 3 years. 

2. Petitioners 1 to 3 were so 
elected on 26-9-1969 for a period of 3 
years which expired on 30th June, 1972. 
It appears that thereafter the trustees 
were deadlocked and were unable to elect 
a fresh set of managing trustees and the 
existing set tried to perpetuate its hold 
for another term of three years by some 
kind of mandate of the general body of 
the denomination. 


3. Some of the respondents-trus- 
tees approached the Deputy Commis- 
sioner Endowments (Respondent No, 2) to 
intervene, who directed the Assistant 
Commissioner Endowments (Respondent 
No. 3) to convene a meeting of the Board 
of Trustees for the purpose of electing a 
Chairman, who in compliance with the 
said directions, called the Board to meet 
on 11-11-1972. The Board met according- 
ly on the said date (though some of the 
petitioners-trustees did not participate) 
and duly elected respondent No, 8 as the 
Chairman of the Board of Trustees, 

4, The present petitioners along 
with two other trustees challenged the 
election of respondent No, 8, as Chairman 
of the Board of Trustees through writ 
petition No, 2859 of 1972; the said petition 
was dismissed by an order dated 10th Sep- 
tember 1973,* and the election of respon- 
dent No. 8 as Chairman was upheld, That 
decision acquired finality, as appeals 
against the same also failed, 


5. Respondent No, 8 thereafter 
applied to the Deputy Commissioner, En~ 
dowment — respondent No, 2 for issuanze 
of a certificate in terms of Section 87 of 
the Madras Hindu Religious and Chari- 
table Endowments Act of 1951 (herein- 
after referred to as the ‘Act’), Respon- 
dent No, 2 by his order dated 12th Sep- 
tember, 1973, issued the requisite certifi- 
cate and it is this order that has been im- 
pugned by the petitioners in this Court on 
writ side, primarily on two grounds, viz.: 

(1) that respondent No, 2 did not have 
the jurisdiction to entertain the request 


*Reported in (1974) 1 Kant LJ 99, 
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of respondent No, 8 for the issuance of 
the certificate, as the provisions of Sec- 
tion 87 of the Act, in terms, were not 
directed to the affairs of denominational 
temples, which undoubtedly the present 
temple happens to be; and 


(2) that respondent No, 8 had no 
locus standi to apply alone to respondent 
No, 2 for the issuance of the certificate 
under Section 87 of the Act, 


6. Learned Counsel for the peti- 
tioners while elaborating his submission 
based on ground No, 1 stressed the fact 
that the provisions of Section 87, in terms, 
envisaged a person appointed as trustee 
under the Act and since the trustees so 
appointed are only those who are appoint- 
ed under Sections 39 and 41, and Sec- 
tions 39 and 41 having been held to be 
inapplicable to the affairs of the denomi- 
national temples, the granting of a certi- 
ficate by the Deputy Commissioner tanta- 
mounts to an illegal interference with the 
affairs of the denominational temple in 
question. i 


T. For ease of reference, the rele- 
vant provisions of Section 87, as also Sec- 
tions 39, 40 and 41 of the Act, at this 
stage, be noticed, 


87. Putting trustee or executive officer 
in possession, 


Where a person has been appointed— 

(a) as trustee or executive officer of 
a religious institution, 

(b) to discharge the functions of a 
trustee of a religious institution in accord- 
ance with the provisions of this Act, or 

(c) aş manager under Section 56 or 
in any scheme framed by the Board be- 
fore the commencement of this Act, and 
such person is resisted in, or prevented 
from, obtaining possession of the religious 
institution or of the records, accounts and 
properties thereof, by a trustee, office- 
holder or servant of the religious institu- 
tion who has been dismissed or suspended 
from his office or is otherwise not entitl- 
ed to be in possession or by any person 
claiming or deriving title from such trus- 
tee, office-holder or servant, not being a 
person claiming in good faith to be in 
possession on his own account or on ac- 
count of some person not being such trus- 
tee, office-holder or servant, any Magis- 
trate of the First Class in whose jurisdic- 
tion such institution or property is situat- 
ed shall, on application by the person so 
appointed, and on the production of the 
order of appointment and where the ap- 
plication is for possession of property, of 
a certificate by the Commissioner in the 
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prescribed form setting fourth that the 
property in question belongs to the reli- . 
gious institution, direct delivery to the 
person appointed as aforesaid of the pos- 
session of such religious institution, or 
the records accounts and properties there- 
of, as the case may be,- 

Section 39 (New): 

Trusteeg and their number and term 
of office. 

(1) Where a religious institution in- 
cluded in the list published under Section 
38 or over which no Area Committee hag 
jurisdiction, has no hereditary trustee, the 
Commissioner shall constitute a Board of 
trustee consisting of not less than three 
and not more than five persons appointed 
by him. 

(2) Where any such institution has, 
at the commencement of this Act, both a 
hereditary trustee or trustees and a non- 
hereditary trustee or trustees, the Com~ 
missioner shall have power to. appoint the 
non-hereditary trustee or trustees as and 
when vacancies arise in their number, 


(3) Every trustee appointed under 
sub-section (1) or sub-section (2) shall 
hold office for a term: of five years, un- 
less in the meanwhile the trustee is re~ 
moved or dismissed or his resignation is 
accepted by the Commissioner or he 
otherwise ceases to be a trustee, 

40 (New): Chairman: 


(1) In the case of a religious institu- 
tion for which a Board of Trustees is 
constituted under Section 39, sub-section 
(1) the Board shall elect one of its num- 
ber to be its Chairman, ` 

(2) In the case of any other religious 
institution having more than one trustee, 
the trustees of such institution shall elect 
one of their number to be Chairman. 

(3) Chairman elected under sub-sec- 
tion (1) or sub-section (2) shall hold office 
for such period as may be prescribed, 

Section 41 reads: 

Power of Area Committee to appoint 
trustees. 

(1) In the case of any religious ins 
titution over which an Area Committee 
has jurisdiction, the Area Committee 
shall have the same power to appoint 
trustees as is vested in the Commissioner 
in the case of a religious institution re- 
ferred to in Section 39: 

Provided that the Area Committee 
may, in the case of any institution which 
has no hereditary trustee, appoint a single 
trustee, 

(2) The provisions of Section 39, sub- 
section (3), and Section 40, shall apply to 
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the trustee or trustees appointed, or the 
Board of Trustees constituted, by the 
Area Committee as they apply in rela- 
tion to the trustee or trustees appointed 
or the Board of Trustees constituted, by 
the Commissioner, 


8. We do not think there is any 
merit in the contention advanced on be- 
half of the petitioners, 

9. It is not the case of the peti- 
tioners that all the provisions of the Act 
are inapplicable to the denominational 
temples. Respondent No, 8 was elected 
as a Chirman of ‘the Board of Trustee of 
the temple in question under Section 40 
(2) read with Rule 15 framed under Sec- 
tion 100 (1) {2) (h) (i) which provision has 
been expressly held to be applicable to 
the present denominational temple by this 
Court, when pronouncing upon the vali- 
dity of the election of respondent No, 8 
ag Chairman of the Board of Trustees ai 
the instance of the very petitioners in 
Writ Petition No. 2859 of 1972.* 

10. For the purpose of Section 87| 
respondent No, 8 is the ‘trustee’ by virtue 
of Rule 16 (2) (a) framed under Section 100 
(2) (Í), Rule 1 framed under Section 100 
(2) (k) and Rule 4 framed under Sections! 
36 and 100 (2) (1) which rules deal with’ 
the Recovery and Custody of Property of 
the temple, For facility of reference, the 
aforesaid Rules are extracted herein and 
they read:— 

Rule 16 (2) (a) reads:— 

16 (2) Where the institution hag no 
such executive officer duly authorised, 
but has more than one trustee— 

(a) the Chairman of the trustee shall 
be deemed to be the ‘trustee’ for purpo- 
seg of Rules 1 to 7; 

Rules 1 to 7 above read: 

(1) Every item of income of a reli- 
gious institution shall be collected regu- 
larly and, as far as may be, on the date 
on which it falls due, 

(2) The trustee of the institution shall 
be responsible for making all collections 
of income whether in cash or as kind. 

(3) The trustee shall grant receipts 
for all items of income and for all offer- 
ings and gifts in cash and kind received 
by him for the institution, 

(4) Where an officer of the institu- 
tion is authorised to make collections, a 
temporary receipt may be issued by, such 
officer, Such collections shall not be uti- 
lised directly, by the officer for any pur- 
pose but shall be handed over to the 
trustee then and there and if the collec- 


*Reported in (1974) 1 Kant LJ 99, 
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tion is made by an officer employed for 
collection in a village other than the vil- 
lage where the institution is situate, as 
expeditiously as possible, and in any case, 
within seven days of the date of collec- 
tion. The trustee shall grant a permanent 
receipt as soon as he received the collec- 
tions made by the officer, 

(5) Temporary or permanent receipt 
books with receipts in counterfoil bearing 
printed machine numbers, shall be main- 
tained. The signature of the person to 
whom the receipt is issued and in case 
such person cannot sign his name, his 
attested thumb impression shall be ob- 
tained with date on the reverse of the 
duplicate of the receipt in token of havin, 
obtained the receipt, $ 

(6) All collections shall be broughi 
into account by the trustee .without de- 
lay. 

(7) No person other than a trustee 
shall be competent to give a valid dis~- 
charge of any claim of the institution. 
Rule 1 framed under Section 100 (2) (k) 
reads: 

(1) Subject to the provisions of any 
scheme settled or deemed to have been 
settled for a religious institution, the 
moneys received by a math shall be in 
the custody of the trustee of the math or 
such officer of the math as the trustee may 
appoint in this behalf and the moneys re- 
ceived by other religious institutions shall 
be in the custody of the trustee and if the 
number of trustees exceeds one, in that 
of the Chairman of the trustees, The 
custody of moneys of a religious institu- 
tion notified under Section 64 shall be re- 
gulated by the terms of the order defin- 
ing the powers of the trustees and the 
executive officer under Section 67. 

(underlining is ours) ` 
Rule 4 framed under Sections 36 and 100 
(2) (1) reads; 

Custody of Jewels 
ables, 

4, Where the institution has an exe- 
cutive officer appointed under a scheme, 
the jewels and valuables shall be in the 
joint custody of the executive officer and 
the trustee or if the number of trustees 
exceeds one, the Chairman of the trustees 

(Underlining is ours), 

1i. The aforesaid rules recognised 
the Chairman of the Board of Trustees 
alone as the ‘trustee’ entitled to the cus- 
tody of the various categories of proper- 
ties belonging to the temple and there- 
fore, he is the ‘trustee’ appointed to dis- 
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charge the functions of that office under 
Hence, the Chairman is a per- 
son appointed as ‘trustee’ under the Act 
for the purpose of Section 87 of the Act. 

12, An argument was advanced on 
behalf of the petitioners. that a person 
elected cannot be considered a person ap- 
pointed, 

13. The learned Counsel also 
sought to draw a distinction between the 
trustee who is “appointed” and of a here- 
ditary trustee who succeeds to that office 
and is not appointed as such to that office. 

14, The distinction sought to be 
drawn on behalf of the petitioners may be 
pertinent to an academic discussion as to 
whether a hereditary trustee can be con- 
sidered to be an appointed trustee, But 
here we are concerned with ‘the trustee’, 
that is, a ‘trustee’ who is appointed under 
the Act to perform the functions envisag- 
ed by the aforesaid rules regarding the 
custody of the property of the temple. 
For that purpose, every trustee (whether 
hereditary or elected or nominated) is not 
a trustee but only the one who happens 
to be the Chairman of the Board of Trus- 
tees when the board is comprised of more 
than one trustee as is the case here. 

15. For the above view we re- 
ceive sustenance from the following ob- 
servations of Mr, Justice Jagmohan 
Reddy, as he then was, in Kuntanukkala 
Satyanarayana v, Sri Rama Lingeswara 
Swamy Temple Represented by the 
Chairman, Board of Trustees, Venkatara- 
thnam, (1964-2 Andh WR 256 at p. 259): 

` “The contention of the learned Advo- 
cate for the petitioner is that a person 
elected under Section 40 of the Act as 
Chairman cannot be deemed to be ‘a per- 
son appointed’ within the meaning of 
Section 87 of the Act, In our view this 
contention also is equally without force. 
When Section 87 uses the word “appoint- 
ed’, it was not confining that word only 
to the appointment made by a particuiar 
person, The election of a chairman can 
also be deemed to be an appointment be- 
cause the provisions of the Act itself have 
prescribed the: procedure for appointment 
of a chairman, Where a statute lays down 
that a person elected as chairman shall 
exercise the functions under the Act he 
must be deemed to be a person appointed: 
under the Act. That apart even Section 
87 of the Act contemplates a person elect- 
ed as Chairman under Section 40 of the 
Act, The relevant portion of Section 87 
is as follows:— ` 
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(b) to discharge the functions of a 
trustee ofa religous institution in ac- 
cordance with the provisions of this Act. 
The chairman is a person ap- 
pointed to discharge the functions of a 
trustee of a religious institution in ac- 
cordance with the provisions of Section 40 
of the Act. There is therefore no parti- 
cular significance in the word ‘appointed’ 
which confines it only to the appointment 
by an authority and not to the appoint- 
ment by election.” 


16. As to the next- contention 
based on ground No. 2 advanced on be- 
half of the petitioners, it may be observ- 
ed that whether to such an application 
all the trustees and the temple be joined 
or not, would depend on the fact whe- 
ther the application was one to recover 
the temple property and secure its cus- 
tody or it was merely intended to secure 
the custody from some one, who does not 
dispute the right of the temple to the 
same, 


17. In the present case the dispute 
is in regard to the fact as to whether res- 
pondent No, 8 or petitioners 1 to 3 are 
entitled to the custody of the property in 
question, In other words, respondent 
No. 8, under, Section 87, had merely 
‘sought to secure the custody of the pro- 
perty of the temple and not the recovery 
thereof to the temple and therefore to 
such an application it was not necessary 
either to join the temple or the other 
trustees either as petitioners or as respon- 
dents. 


18, The learned Counsel for the 
petitioners placed considerable reliance, 
for his submission that application under 
Section 87 was not maintainable at the 
instance of respondent No. 8 alone, on a 
Division Bench decision of the Madras 
High Court in M. Angappan v. Deputy 
Commr., Hindu Religious and Charitable 
Endowments, Madras, (1965) 1 Mad LJ 
151, In that case, 5 persons were ap- 
pointed as the trustees by the area com- 
mittee who, in turn, had elected one 
amongst themselves as the chairman of the 
said Board of Trustees, The chairman then 
applied under Section 101 of the 1959 Act 
which section corresponds to S, 87 of 1951 
Act. There it wascontended thata chair- 
man alone was not competent to move the 
application, Upholding the said contention 
it was observed that where a statute em- 
ployed a singular expression, according 
to the well known rule of Interpretation 
‘of Statute, that would include the plural 
unless it was indicated therein otherwise. 
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It was further observed that it was well 
settled law that in case of co-trustees, the 
office is a joint one, all of them forming 
as it were one collective body. They were 
all expected to join in the enforcement 
of their statutory rights and privileges. 
Support for the above view wag sought 
from the following observations occurring 
in Commr, H. R. & C. E., Madras v. 
Sethurama Pillai, (1960) 1 Mad LJ 157. 

“It is well settled that where there 
are more trustees than one all would be 
entitled to act jointly, they would be in 
the position of joint trustees and form a 
corporate body, A scheme providing for 
the management of a private temple by 
turns amongst the members of a family 
would be only an arrangement inter se, 
but outside the family, the co-trutees 
would form a corporate entity. 

The representation of an institution 
could be valid or effective only if all the 
trustees jointly act; a fortiori, the institu- 
tion could be bound by an order of the 
Board under the Act only if all the trus- 
tees are impleaded to the proceedings be- 
fore the Board.” 

19. With great respect to the 
learned Judges, we are of the view that 
the proposition has been too widely stat- 
ed, It is not in all cases that the trus- 
tees as a body must join. To an appli- 
cation seeking merely to secure the cus- 
tody of the temple property only those 
persons who are either entitled to the cus- 
tody or those who are resisting the same 


without challenging either the identity of 


the property or the right of the temple 
to the same that are necessary party, The 
relevant rules already noticed recognise 
only the chairman of the Board of Trus- 
tees, when the Board comprises of more 
than one trustee, as the only person en- 
titled to the custody of the property of 
the temple and therefore, he alone had 
the right to apply for the custody of the 
temple property. With respect, this as- 
pect of the position of the chairman was 
not present to the mind of the learned 
Judges in M, Angappan’s case (supra) 
either for the reason that such a point had 
not been pressed before them or the pro- 
vision of relevant rules framed under 
1959 Act are not in pari materia with 
those that have been relied upon on be- 
half of respondent No. 8 in the present 
case, 


20, In conclusion, the contention 
that the application in question was not 
maintainable only at the instance of res- 
pondent No, 8 must therefore be repelled. 
This, then, leads to the inevitable result 
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of the dismissal of the petition, as no 
other contention has been urged before 
us. 


21. As regards costs, respondents 
Nos, 5 to 10 shall get costs from peti- 
tioners 1 to 5, Advocate’s fee Rs, 250/-. 

Petition dismissed. 
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G. K. GOVINDA BHAT, C. J, AND 
M. N. VENKATACHALIAH, J. 


M. S. Narayanagouda, Appellant v. 
Smt, Girijamma and another, Respondents. 

Writ Appeal No. 560 of 1975, D/- 
30-8-1976.* 

(A) Karnataka Land Reforms Act (10 
of 1961), Sections 45, 48-A (2) — Regis- 
tration of occupancy in respect of certain 
land— Occupancy rights claimed in res- 
pect of 3 acres out of total 5 acres in a 
portion of a survey number — Record of 
rights indicating that the land was in per- 
sonal cultivation of landlord — Public 
notice issued not mentioning the bounda- 
ries so that specific property could not be 
identified — Tribunal ordering registra- 
tion of occupancy rights in respect of 
entire survey number — Held that -entire 
proceedings commencing with notice under 
Section 48-A (2) were vitiated — Further 
held that Tribunal’s order was‘ perverse 
being in conscious violation of pleadings 
and law. W. P. No, 2721 of 1975, D/- 
21-8-1975 (Knt), Reversed, 

( Paras 7, 9 and 11) 

(B) Words and Phrases — Perverse 
Order — Meaning — Order made in con- 
scious violation of pleadings and law is a 
perverse order. (Para 9) 


R. N., Narasimha Murthy, for Appel- 
lant; N. Y. Hanumanthappa (for No. 1) 
and K. S. Puttaswamy, I Addl, Govern- 
ment, Advocate (for No, 2), for Respon- 
dents, 


G. K. GOVINDA BHAT, C. J.:-— This 
appeal preferred by a land owner in 
Mudigere Taluk, Chickmagalur District, 
arises out of an application of the 1st res- 
pondent-Girijamma, made under Section 
45 of the Karnataka Land Reforms Act, 
1961 (hereinafter called the ‘Act'), before 
the Land Tribunal, Mudigere Taluk, for 
registration of occupancy in respect of 3 
acres of wet land out of 5 acres 31 guntas 





*(Against Judgment of this Court in W, P. 
No. 2721 of 1975, D/- 21-8-1975 (Kant).) 
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in Sl, No, 76/P of Halemudigere village in 
Mudigere taluk of Chickmagalur District. 
The lst respondent, Girijamma, filed an 
application before the Tribunal on 26-12- 
1974, alleging that she was personally 
cultivating 3 acres of wet land out of 5 
acres 31 guntas in Survey N, 76/P of 
Halemudigere village and that under the 
provisions of the Act, she may be regis- 
tered as an occupant, ` 


2. The appellant-land.owner op- 
posed the said application contending that 
the applicant was not the tenant as defin- 
ed under the Act, and that she was not 
personally cultivating the land. 

3. On the basis of the said appli- 
cation, the Tribunal issued publie notice 
under Section 48-A (2) of the Act, It 
reads: i 

“WHEREAS the lands mentioned be- 
low have vested in the State Government 
under Section 44 (1) of the Act and where- 
as the Tribunal has to determine the per- 
son who is entitled to be registered as an 
occupant of the said jands under Section 
45. 

Now, therefore, notice is hereby 
given to Srimati Girijamma W/o Thanna 
Setty, Halemudigere; 

(2) M, S. Narayanagouda, S/o Shesthe- 
gowda. Halemudigere to appear before the 
Tribunal on 11-2-1975 at 11.00 A.M. with 
documentary evidence, if any. ; 

a 
DESCRIPTION OF THE LAND 








Taluk Village ‘Sl. No. Bree Assessment 
Mudi- Halemudi- 76/P 8-00 18-50 
gere gere 
Sd/- 
Place : Mudigere Secretary 
of the 
Date : 8-1-1975 Tribunal,” 
4, It is relevant to state at the 


very outset that neither the application 
of the 1st respondent-Girijamma nor the 
notice under Section 48-A (2) of the Act, 
specify the boundaries of the extent of 3 
acres of land in respect of which registra- 
tion of occupancy was claimed. It has to 
be noted that the total extent of the land 
comprised in Survey No, 76/P of Halemu-~ 
digere village is admittedly 5 acres 31 
guntas, The land being specific property, 
it is necessary to identify the same by 
giving the correct boundaries if the sub- 
ject-matter forms a portion or part of 
survey sub-division and not the whole 
survey sub-division. In the absence of 
specific boundaries, it is impossible to 
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identity the land alleged to have vested 
in the State Government and in respect 
of which the Ist respondent-Girijamma 
claimed registration of occupancy, The 
said extent of 3 acres may be situated to 
the north, to the south, to the west or to 
the east or it might be distributed all over 
in several bits. It is common sense that 
when a person claims any specific im- 
moveable property which is not the whole 
survey number or a sub-division of a 
survey number, that party ought to give 
the boundaries and description so as to 
elearly identify the property, If a party 
merely states that out of 5 acres 31 gun- 
tas of land he is in possession of 3 acres, 
how is it possible for anybody to identify 
that property and adduce evidence whe- 
ther or not the property claimed by the 
person was cultivated by the party claim- 
ing ag tenant? By virtue of Section 44 
(1) of the Act, all lands held by or in the 
possession of tenants immediately prior 
to the date of commencement of the 
Amendment Act, ie., 1-3-1974, stand 
transferred to and vest in the State Gov- 
ernment, With a description, ag given in 
the public notice issued by the Tribunal, 
is it humanly possible to identify® the 


land said to have vested in the State Gov~. 


ernment under Section 44 (1)? 


5. The parties appeared before the 
Tribunal. Both sides led oral evidence. 
The witness examined for the Ist respon- 
dent supported her case, while the wit- 
ness examined for the appellant-land- 
owner supported his case, The lst res- 
pondent produced no documentary evi- 
dence in support of her case, while the 
appellant produced the certified copies of 
Record of Rights pertaining to Survey 
No. 76/P and levy notices. The Tribunal 
has noted in its record, “Pahanis and 
levy receipts are in favour of Narayana 
Gowda.” After noting that fact, the Tri- 
bunal felt that in its opinion, spot inspec- 
tion is necessary, Therefore, the Tribunal 


gave notice to the parties and held local, 


inspection. At the local inspection, it was 
noticed that the ist respondent and the 
members of her family have been residing 
in a portion of the land Survey No. 76/P 
and further the Tribunal has noticed that 
she {Ist respondent) has kept hay and 
there is a ‘kana’ which means a thrashing 
floor, a cattle shed and there are agricul- 
tural implements, Such a note was made 
on 1-5-1975. The notes of inspection 
made by the Tribunal do not disclose that 
its attention was directed to the portion 
of the land claimed by the ist respondent. 
On 2-6-1975, the Tribunal passed an order 
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holding that the applicant Girijamma was 
the occupant of Survey No, 76/P of the 
extent of 5 acres 31 guntas in Halemudi- 
gere village, The reasons, in support of 
the unanimous decision of the Tribunal 
may better be stated in its own words, It 
reads: 


since the 
Reece hut is on the land, she has her 
own kana and agricultural implements, it 
is very certain that she is cultivating the 
land, ‘Besides, the evidence on behalf 
of the Khatedar is very unreliable and 
contradictory, as patel of Halemudigere 
testifies that the applicant, Girijamma 
came 5-6 years ago, and she came and 
built the house. The Khatedar’s father 
on the other hand says that Girjamma 
came about 10 years ago and the hut was 
constructed by him about 15 years ago. 
Thus the evidence on behalf of the Kha- 
tedar is shaky. Spot inspection reveals 
that Girijamma possesses all agricultural 
implement, a Kana and cattle shed and 
manure heaped and hay stacks and her 
hut isjust above the land, Hence, it is de- 
finite that she is cultivating the suit land, 
otherwise she would not have had a per- 
manent establishment like this, 


_ Order 


The members of the Tribunal present 
unanimously ‘decide to register the appli- 
cant Girijamma as occupant for Survey 
No, 76/P 5-31 acres, of Halemudigere.” 


6. There is no reference in the 
order of the Tribunal to the Record of 
Rights produced by the appellant-land- 
owner which records that the Jands were 
under the personal cultivation of the land- 
owner and not under the alleged tenant. 
The Record of Rights are maintained 
under the Karnataka Land Revenue Act, 
1964, and therefore, is a public record. 
Section 127 of the Land Revenue Act, 
states that a Record of Rights shall be 
prepared in the prescribed manner in res- 
pect of every village and such record 
shall include the following particulars:— 

- “(a) the names of persons who are 
holders, occupants, owners, mortgagees, 
landlords or tenants of the land or as- 
signees of the rent or revenue thereof; 
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Section 133 of the Land Revenue Act sta- 
tes that an entry in the Record of Rights 
and a certified entry in the Register of 
Mutations shall be presumed to be true 
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until the contrary is proved or a new en- 
try is lawfully substituted therefor. 


7. When it is undisputed that the 
Record of Rights pertaining to the land in 
question shows that the land has been 
under the personal cultivation of the land- 
owner and that it was not a tenanted 
land and the ist respondent’s name does 
not find any place therein, the law draws 
a presumption that the statement contain- 
ed in the Record of Rights ig true until 
the contrary is proved, There is not a 
word in the entire proceedings of the Tri- 
bunal giving reasons how the contrary: has 
been proved, 


.. &- As stated earlier, the 1st res- 
pondent had claimed that "she was a te- 
nant only in respect of 3 acres of land. 
‘The public notice issued to the land-owner 
also stated that 3 acres of land had vest- 
ed in the State Government and objec- 
tions were called for in that regard. The 
Tribunal gave no reasons to hold that the 
lst respondent Girijamma was a tenant 
in respect of the entire extent of 5 acres 
31 guntas comprised’ in Survey No, 76/P 
of Halemudigere village. The Tribunal 
has the jurisdiction to register a tenant 
as an occupant of a land which has vest- 


ed in the State Government under Section . 


44 (1) of-the Act; When-it is not the case 
of the Tribùnal in the notice issued under 
Section 48-A (2) that more than 3 acres of 
land out of Survey No, 76/P had vested 
in the State Government, it needs no 
argument to say that the Tribunal had no 
jurisdiction to order registration of oc- 
cupancy of land in excess of 3 acres, 


9. There is one more reason to 
hold that the entire proceedings of the 
Tribunal commencing with the issue of 
notice under Section 48-A (2) are vitiated 
as it has resulted in the failure of justice. 
The Jand-owner can meet the case of the 
claimant for registration of occupancy if 
the notice issued under Section 48-A (2) 
contains the boundaries of the portion of 
the survey number which has been al- 
leged to have vested in the Government. 
The order of the Land Tribunal clearly 
comes within the categories of orders 
which can justifiably be called as a per- 
‘lverse order, An order made in conscious 
violation of the pleadings and law, is a 
perverse order. A perverse order made in 
contravention of the basic principles of 
rules of natural justice cannot be allowed 
to stand uncorrected. 


10. The. learned single Judge be- 
fore whom the order was challenged, has 
not dealt with any one of these grounds 
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and ‘unfortunately has upheld the order 
limiting the right of the 1st respondent 


r 


‘for registration of occupancy to the ex- 


tent of 3 acres leaving to the Tribunal to 
identify that portion of land, 


1i. This Court ig reluctant to in- 
terfere with a finding of fact made by the 
Land Tribunal, But, where the order of 
the Tribunal violates the essential princi- 
ples of rules of natural justice or it ex- 
ceeds its jurisdiction or commits a serious 
error in the exercise of its jurisdiction or, 
if the order is perverse in the sense that 
there is aconscious violation of the plead- 
ings or law, such an order cannot be al- 
lowed to stand uncorrected. Therefore, 
we have no hesitation in allowing this 
appeal and quash the entire proceedings 
before the Tribunal commencing with the/ 
notice issued under Section 48-A (2) of 
the Act, and ending with the final order. 
The Tribunal is at liberty to issue a pro- 
per notice in accordance with law and in 
the light of this judgment. 


12. The, appellant is entitled to’ his 
costs which shall be paid by the Land Tri- 
bunal 2nd respondent, Advocate’s fee 
Rs, 250/-. 

Appeal allowed. 
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A. Thakurdag and another, Petitioners 
v. A, Venilal and others, Respondents. 

Civil Revn, Petn. No, 1161 of 1976, 
D/- 19-8-1976.* 

(A) Civil P, C. (1998), Section 11 — 
Res judicata — Interlocutory proceedings 
arising out of the same suit — Principle 
of res judicata can be invoked. 


The concept of res judicata hag its 
genesis in thé finality of litigation, It is 
fairly settled that the principle of res 
judicata can be invoked even in the inter- 
focutory proceedings arising out of the 
same suit, 


In the instant proceedings, most of 
the grounds adumbrated were no doubt 
the grounds of attack in the objections 
filed during the earlier interlocutory pro- 
ceedings which resulted in the decision of 
the High Court, Even if any particular 





*(Against. order of Civil Judge, Bangalore, 
D/- 3-7-1976.) - 
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plea was not raised in earlier proceedings 
and if it could be stated that the said plea 
might and ought to have been raised as a 
ground of attack or defence, it will be 
deemed a plea directly in issue and on that 
ground as well the previous decision will 
be res judicata in the present proceed- 
ings. (Paras 2, 3) 


(B) Civil P. C. (1908), O. 20, R. 18 —. 


Suit for partition — Preliminary decree 
— Nature of, 

A preliminary decree for partition is 
really in declaratory nature and it is im- 
plicit in that decree that further proceed- 
ings are required to complete the parti- 
tion, In a partition suit it is not essential 
that only one prelimianry decree , may 
follow, There may arise subsequent events 
which make it obligatory to pass another 
preliminary decree modifying the terms 
of the former and thereby setting at rest 
the various controversies which may be 
raised between the parties, The purpose 
of the preliminary decree is decidedly this 
that the terms settled by the Court are 
executed and respective possessions are 
delivered after deciding equities between 
the parties, AIR 1941 Oudh 383 and AIR 
1965 Mad 305 and AIR 1967 SC 1470, Rel. 
on, (Para 4) 

(C) Civil P. C. (1908), Order 1, R. 10 
— Transposition of parties — Partition 
suit — Transposition of defendant as 
plaintiff — Permissibility of, 


In a partition suit, every party whe- 
ther arrayed as plaintiff or defendant is 
substantially the plaintiff in a suit and is 
entitled to a decree and he can move the 
court for a partition of his share, Being 
governed by this principle, the defendants 
inter se could, in the instant cases, certain- 
‘ly claim for a partition of their respec- 
tive shares and especially in view of the 
compromise decree they could do so, The 
mere fact that at one stage some of the 
defendants were not permitted to be ar- 
rayed as plaintiffs, will not stand in their 
way for claiming a final decree for parti- 
tion, (Para 6) 
Cases Referred: Chronological Paras 
AIR 1967 SC 1470 = (1967) 2 SCA 399 4 
AIR 1965 Mad 305 = (1965) 2 Mad LJ sa 


AIR 1941 Oudh 383 = 1941 Oudh WN na 


AIR 1940 Lah 202 = 42 Pun LR 148 4 
S. M, Sait, for Petitioners; S, Ranga 
‘Raj (for Nos, 1 to 4) and S, Rajashekhara 
Murthy (for No, 5), for Respondents. 
ORDER:— This revision petition is 
directed against the judgment of the Civil 
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Judge, Civil Station, Bangalore, by which 
he disposed of four Interlocutory Appli- 
cations Nos, 54, 55, 56 and 57 of 1975 aris- 
ing from a suit for partition in which 
proceedings for passing of a final decree 
are pending, O. S. No, 22/60 was filed by 
one Smt. Umia Ben, for partition of move- 
able and immoveable properties left by 
her deceased father Ambaram’ Fakirbhai 
Vekharia. The deceased died on 4-12-1959 
leaving six sons (defendants 1 to 6) and 
five daughters including the plaintiff, One 
of the daughters Umia Ben who was the 
former defendant No, 7 was subsequently 
transposed as plaintiff, It was stated that 
that she had sold her rights in the pro- 
perties to the defendants (2, 4 to 6). The 
suit was obviously for partition of the 
properties and also for rendition of ac- 
counts, It appears, subsequently defen- 
dants 1 to 6 applied for being transposed 
as plaintiffs but their respective applica- 
tions were rejected, The suit was com- 
promised and a decree that followed indi- 
cated that the plaintiff wag entitled to 
Rs. 70,000/- and similarly the other four 
sisters would be entitled to Rs, 70,000/- 
each, which amount was to be paid by the 
defendants 1 to 6 and the respective 
shares of these defendants were also spe- 
cified in the compromise decree. After 
this compromise decree which was passed 
on 26-11-1970 the parties seem to have 
waited for some time and on 28-1-1972, 
Thakordas (defendant-1) filed an applica- 
tion in which he stated, inter alia, that a 
preliminary decree was passed on 26-11- 
1970 and the proceedings be initiated for 
preparation of a final decree, He claim- 
ed for partition of the properties and 
with that purpose in view, asked for the 
appointment of a Court Commissioner, It 
appears, as many as three Commissioners 
were appointed by the Court, but it was 
ultimately found that the properties, which 
included a residential house at the Hospi- 
tal Road and a shop at the Commercial 
street were incapable of being partition- 
ed. Accordingly, the court considered that 
these properties be gold and the proceeds 
be distributed amongst the co-sharers, The 
defendants 2, 4 to 6 being dissatisfied with 
the order of the court filed C. R, P, 2920/73 
against defendants 1 and 3 before the High 
Court and on 14-8-1974 again, a compro- 
mise was brought into existence between 
the parties. In that compromise it was 
laid down, that the total value of the dis- 
puted house and the shop was Rs, Fifteen 
Lakhs and that the defendants 1 and 3 
could take the house and the shop after 
paying Rs, 10,71,428.50 the value of the 
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share belonging to defendant-2 and defen- 
dants 4 to 6, This payment wag to be 
made before 14-11-1974 Failing that, 
the defendants 2, 4 to 6 were entitled to 
purchase the two properties by making 
total payment of Rs. 3,50,000 to the de- 
fendants 1 and 3. It appears the defen- 
dants 1 and 3 did not deposit the amount 
and as such the defendants 2, 4 to 6 be- 
came entitled to vacant possession of the 
two properties as they deposited Rupees 
3,50,000/- on 16-11-1974, Thereafter, I. A. 
No, 45 was filed by defendants 2, 4 to 6 
in which a prayer wag made that vacant 
possession of the two properties be hand- 
ed over to them and defendants 1 and 3 
should vacate the two premises, It was 
also averred that the sale certificate be 
issued in their favour and that the stock- 
in-trade kept within the premises of the 
shop be got removed and disposed of ac- 
cording to law. There was some dispute 
in regard to the payment of estate duty 
and it was further prayed that the defen- 
dants 1 and 3 be asked to pay their share 
of the estate duty which was a charge 
upon the two properties. In fact, the 
Estate Duty Officer had effected attach- 
ment of the amount deposited, in lieu of 
payment of the estate duty, There was 
also a claim of Vijaya Bank which had 
advanced some money to these defen- 
dants. Defendants 1 and 3 filed their ob- 
jections in I. A, No. 45 and they inter 
alia submitted that the amount was not 
properly deposited and hence defendants 
2, 4 to 6 could not be considered to have 
become the owners of the properties, and 
that the decree as such was not execut- 
able and that a direction regarding the 
stock-in-trade kept within the shop pre- 
mises was required to be given by the 
court, After I, A. No, 45 was decided by 
the executing court, a revision against 
that decision which was against the de- 
fendants 1 and 3, was taken in C. R. P. 
No. 45/76 to the High Court, In that revi- 
sion, all the points of contention raised 
by the respective parties, were gone into, 
and the learned Judge dismissed the revi- 
sion on 11-2-1976. Thereafter, defen- 
dant-1 Thakordas filed I. A, No. 54 while 
defendant-3 A. Ramanlal filed I. A. Nos. 
55 and 57. It was contended by defen- 
dant-1 that he is not in possession of 
either of the two properties and as such, 
the amount of Rs, 1,75,000/- cannot 
be withheld from payment to him. Ac- 
cordingly, he asked for that payment. De- 
fendants 2, 4 to 6 however, filed objec- 
tions, saying that unless vacant possession 
was delivered by defendants-1 and 3 nei- 
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held, Besides, he 
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ther of them would be entitled to with- 
drawal of. their share of the amount de- 
posited, In I, A. Nos. 55 and 57 the de= 
fendant-3 contended that some alterna- 
tive arrangement for payment of estate 
duty was accepted by the Estate Duty 
Officer and as such his payment of the 
share in the amount could not be with- 
contended that he 
could not be asked to deliver vacant 
possession unless proper arrangement 
was made by the court for 
disposal of the stock-in-trade, Defen- 
dent 3 in I, A, 57 contended that under 
the provisions of the Urban Land Ceiling 
and Regulation Act, prior permission was 
required before the sale certificate could 
be granted to the defendants 2, 4 to 6 and 
unless the said certificate is granted pos- 
session cannot be taken from defendant-3. 
I, A. No, 56 was filed by the Estate Duty 
Officer and according to him, defendant-3 
is liable to pay the estate duty and as 
such he could not be given his share in 
the amount unless he discharged that lia- 
bility, The learned Civil Judge dismissed 
I. A. Nos, 54, 55 and 57 while he allowed 
I. A, No, 56 inasmuch as he directed that 
the defendants 1 and 3 had to deliver va- 
cant possession to the defendants 2, 4 to 
6, and only thereafter they would be en- 
titled to receive their respective share in 
the amount deposited by the other defen- 
dants, As regards the estate duty, the 
decision was, that the defendant-3 was 
liable to pay the estate duty as requested 
by the Estate Duty Officer in I. A. 56. 
Against that ‘decision of the learned Civil 
Judge, the present revision is instituted by 
the defendants J] and 3 and since all the 
I. A. applications have been decided by a 
single order, only one revision has beer 
filed which too can be disposed of by a 
single judgment, 


2. The foremost contention of the 
learned counsel for the respondents has 
been, that the grounds of objections thus 
raised by the defendants 1 and 3 were as 
well, the grounds of attack or defence in 
the interlocutory application proceedings 
that culminated in the decree of the High 
Court in C, R. P. 45/76. Ag such, on the 
principle of res judicata the petitioners 
are debarred from re-agitating these 
grounds, The cọncept of res judicata has 
its genesis in the finality of litigation, It 
is fairly settled that the principle of res 
judicata can be invoked even in the Inter- 
locutory proceedings arising out of the 
same suit, Most of the grounds thus 
adumbrated on behalf of the petitioners 
were no doubt the grounds of attack in 
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the objections filed during the proceed- 
ings culminating from J. A, 45/75 which 
resulted with the decision of the High 
Court in C, R. P, 45/76, Besides, the other 
grounds related to matters which might 
and ought to have been made a ground of 
attack or defence in those proceedings, In 
that connection, reference can be made to 
the petition I. A, 45/75 which was insti- 
tuted by defendants 2, 4 to 6 and the ob- 
jections filed by defendants 1 and 3. Both 
the judgment of the learned Civil Judge 
as well as the decision of the High Court 
in C, R, P. 45/75 indicate, that the ques- 
tion regarding vacant possession and the 
circumstances under which such vacant 


possession could be awarded in favour of- 


defendants 2, 4 to 6, the question regard- 
ing the stock-in-trade and direction re- 
lating thereto, the matter concerning the 
payment of estate duty and the question 
as to the executability. of the decree were 
very much peints in dispute between the 
parties, It was objected to by the defen- 
dants 1 and 8 during those : proceedings 
that the compromise decree by itself was 
not capable of being executed, It was 
rather pleaded that the compromise 
agreement, if at all, can be enforced in a 
suit for specific performance of that con- 
tract, The plea referable to the sale -cer~ 
tificate was also raised and it was con- 
tended that unless the sale certificate was 
granted, vacant possession could not be 
thought of in favour of the defendants 2, 
4 to 6. The learned single Judge of this 
court while deciding C. R. P, 45/76 de- 
cided all these questions and, in my opin- 


ion, that decision will certainly be res 
judicata for the present proceeding, 
3. Even if any particular plea was 


not raised at that stage, and if it could be 
stated that the said plea might and ought 
to have been raised as a ground of attack 
or defence, it will be deemed a plea 
directly in issue and on that ground as 
well the decision arrived at in C, R. P. 
45/76 will be res judicata in the present 
proceeding, Apart from this legal objec- 
tion which, to my mind, should prevail, 
even otherwise there is no merit in any 
of the objections raised by the defendants 
1 and 3. 

4, I would first take up the plea 
which relates to the compromise decree, 
as the learned counsel submitted that it 
wag neither a preliminary decree nor 
even a decree in a suit for partition. The 
learned counsel submitted that it was only 
a declaratory decree defining the shares of 
- the respective parties, This plea the 
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learned counsel has not taken in his revi- 
sion petition, He filed an application 
subsequently, seeking permission to take 
up that plea as according to him it is en- 
tirely based on a law point, Allowing 
him to take up that plea I propose to deal 
with it in the beginning, It has to be 
made clear that there are two compromise 
decreeg one after the other and both must 
be construed together in order to arrive 
at a finding as io the nature of the decree 
that has been awarded, The first compro- 
mise decree merely stated as follows:— 


“The parties further agree that a 
decree be passed declaring that defendant 
1 and defendant-3 are each entitled to 
i/7th share and defendants 2, 4, 5 and 6 
are each entitled to 5/28th share in the 
plaint schedule items except those in res- 
pect of which the suit is to be dismissed.” 
Therefore, the parties agreed that a dec- 
ree be passed declaring these shares to 
be claimed by the. defendants 1 to 6. 
After this first compromise decree, the 
second compromise decree that followed 
was as a result of the decision in C, R, P. 
2920/73, In that decree a recital was 
made for vacant possession to be deliver- 
€q either to the defendants 1 and 3 or to 
the defendants 2, 4 to 6 after payment of 
a specific amount as specified in the de- 
cree, The recital was also made for 
estate duty claim and also for the sale 
issued in 
favour of the defendants requiring vacant 
possession, The cumulative effect of these 
two compromise decrees is nothing but 
this, that the parties intended to partition 
the two properties in accordance with 
their respective shares and since the estate 
was impartible either of the two groups 
were to get vacant possession after giving 
the value of the share to the other party. 
Therefore, it may not be correct to say 
that the decree awarded was not a preli- 
minary decree or that it could not be 
classified as a decree in a suit for parti- 
tion. It was not the intention of any 
party to leave the matter as such after 
declaration of their respective shares, The 
obvious intention was to take vacant pos- 
session which could only be done after 
payment of share belonging to the others, 
to whom vacant possession was not to be 
given, In a partition suit it is not essential 
that only one preliminary decree may 
follow, There may arise subsequent events 
which make it obligatory to pass another 
preliminary decree modifying the terms - 
of the former and thereby setting at rest 
the various controversies which may be 
raised between the parties. The purpose of 
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the prelirninary decree is decidedly this 
that the terms settled by the court are 
executed and respective possessions are 
delivered after deciding equities between 
the parties, In fact, defendant-1 
tioner) while applying on 28-1-72 himself 
asked for preparation of a final decree as 
according to him the decree dated 26-11- 
1970 was a preliminary decree, He asked 
for the appointment of a Commissioner 
for division of the two properties by metes 
and bounds. The affidavit of A. Thakor- 
das ‘In that petition contained the sew 
ing prayer:— 


“The said properties which are liable 
for partition include both immovable and 
moveable and hence it is submitted that 
this Hon’ble Court may be pleased to issue 
a Commission to such person as it thinks 
fit, to make the partition according to the 
rights ag decided in the preliminary decree 
dated 26-11-70 and to partition the im- 
moveable properties by metes and bounds 
and thereafter this Hon’ble Court may be 
pleased to pass a final decree working out 
the reliefs granted under the preliminary 
decree dated 26-11-1970.” 

It is therefore evident that even the peti- 
tioner-defendant-1 considered the com- 
promise decree as only a preliminary de- 
cree and asked for preparation of final 
decree for partition of the properties by 
metes and bounds, At one stage, the de- 
fendants 1 and 3 had both asked for being 
transposed as plaintiffs and in that con- 
nection also they expressed a clear desire 
that the properties were to be divided 
by metes and bounds and that they were 
entitled to possession over their respective 
shares in these properties, It wag alleg- 
ed on their behalf that even though they 
were arrayed as defendants in the suit, 
yet they could as much be considered as 
plaintiffs and hence entitled to a share in 
the properties by partition, It is mani- 
fest, that petitioner defendants 1 and 3 
very much claim a share in the amount 
deposited, while at the same time, they 
question the right of the respondents-2 
and 4 to 6 to get vacant possession of the 
premises, In my opinion, they cannot be 
permitted to reprobate and approbate at 
the same time because they nonetheless 
asked for execution of the compromise 
decree by enabling them to get payment 
while at the same time they denied the 
right of the respondent-defendants to get 
vacant possession, This situation is high- 
ly anomalous. Moreover, the daughters 
have already been awarded Rs, 70,000/- 
each and to that extent the decree is sa- 
tisfied, That part of the decree cannot be 
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reopened or be set at naught by denying 
the respondent-defendants right to get 
vacant possession from the defendants 1 
and 3. It may not therefore be correct to 
say that the respondent-defendants be 
asked to file a separate suit for enforce- 
ment of the compromise decree or that 
the decree itself is not capable of being 
executed, As held in Sukhpal Dass v.“ 
Kedarnath, {ATR 1941 Oudh 383) a preli-~ 
minary decree for partition is really in 
declaratory nature and it is implicit in 
that decree that further proceedings are 
required to complete the partition, The 
principle that severa] preliminary decrees 
could be passed one after the other has 
been upheld in Subramania v. Thangam- 
mal, (AIR 1965 Mad 305) and in Pool- 
ehand v. Gopal Lal, (1967) 2 SCA 399 = 
{AIR 1967 SC 1470). The following ob- 
servation of the court in a partition suit 
in Subramania (supra) is pertinent in this 
connection:— 


“When the court is called upon to 
take the compromise into account and 
give directions in accordarice with the 
compromise for the purpose of passing a 
final decree, the court cannot be consider- 
ed as revising its earlier preliminary de- 
cree, but it-will be really passing a fresh 
preliminary decree, taking into considera- 
tion subsequent developments, The court 
is competent to take into account the 
matters set out in the compromise, if the 
compromise is found to be genuine and 
binding on the parties and the court is 
entitled to embody it in a set of fresh 
directions for the purpose of passing a 
final decree, and the directions so issu- 
ed should be construed as not an 
amendment: to the preliminary decree 
already passed, but rather as a fresh 
preliminary decree, which it is open to 
the court, dealing with a partion suit 
to pass at any time till the stage of pass- 
ing the final decree is over, 

In Phoolchand (supra) in a partition suit . 
the Supreme Court held. that after a pre- 
liminary decree is passed, the trial court 
can re-distribute the shares in consonance 
with subsequent events and prepare an- 
other preliminary decree on the hasis of 
that re-distribution, Therefore, the two 
compromise decrees must be taken to- 
gether to say that these were preliminary 
decrees one after the other and the real 
intention was to take up the proceedings 
for preparation of final decree, The learn- 
ed counsel for the petitioners relied on 
Rup Chand v, Kanhaya, (AIR 1940 Lah 
202). But the ratio of that decision shall 
not be applicable, inasmuch as, in that - 
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case the court had passed a decree in 
favour of the plaintiffs and directed that 
the plaintiffs be put in possession of their 
shares, In fact, no partition of shares was 
accorded in favour of the defendants and 
it was held that the defendants could ask 
for amendment of the decree and only 
thereafter they could claim partition of 
their shares, In the present case, the pre- 
liminary decree has nonetheless defined 
the shares of each of the defendants, 

5. As regards the estate duty, 
there was already a decision, as pointed 
out by the learned Civil Judge, which 
culminated in an order made:in favour of 
the Estate Duty Officer and the defen- 
dant-3 ig liable to pay his share of the 
estate duty. That decision in I. A. 47 be- 
came final and to that extent the question 
as to the liability of the defendant-3 could 
not be reagitated, As regards the stock- 
in-trade, the High Court in C. R. P, 45/76 
already gave a direction that the respec- 
tive parties could apply for distribution 
of the stock-in-trade or for its preserva- 
tion as the case may be. That apart, the 
question of delivery of vacant possession 
cannot be deferred because of the stock- 
in-trade kept inside the commercial shop. 
The executing court can very well make 
a direction regarding thereto, 

6. The contentions relating to the 
Urban Land Ceiling Act and the sale cer- 
tificate to be issued in favour of the de- 
fendants 2, 4 to 6 it is again open to the 
executing court to make a compliance in 
accordance with law, with reference to 
that Act, If permission is needed, the 
same may be. accorded, At any rate, the 
delivery of vacant possession on the part 
of the defendants 1 and 3 should not be 
made to defer because of any such provi- 
sions in the Urban Land Ceiling Act. 
There is already a decision regarding the 
sale certificate in C, R. P, 45/76 and no 
further order need be. made in regard 
thereto, In a partition suit, every party 
whether arrayed as plaintiff or defendant 
is substantially the plaintiff in a suit and 
fis entitled to a decree and that he could 
‘move the court for a partition of his 
share, Being governed by this principle, 
the defendants inter se could certainly 
claim for a partition of their respective 
shares and especially in view of the com- 
promise decree they could do so, The 
mere fact that at one stage some of the 
defendants were not permitted to be ar- 
rayed as plaintiffs, in my opinion, will not 
stand in their way for claiming a final 
decree for partition, It was therefore, 
rightly decided by the learned Civil Judge 
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that the defendants 1 and 3 can only get 
payment of their share out of the amount 
deposited, provided the defendants 2, 4 to 
6 get vacant possession of the two proper- 
ties, However, the contention of the de- 
fendant-1 seems to be that he is not in 
possession of either of the properties and 
it is only the defendant-3 who may be in 
possession over them, The learned Civil 
Judge will not defer payment to the de- 
fendant-1 provided vacant possession is 
assured in favour of the defendants 2, 4 
to 6. In view of what I have stated above, 
I do not find any compelling reason to 
interfere with the order of the learned 
Civil Judge. 


7. The revision petition is there- 
fore, dismissed with costs, . 
Revision dismissed. 
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Fakirappa and others, Appellants v. 
Venkatesh and another, Respondents. 


Second Appeal No, 446 of 1972, D/- 
11-8-1976.* 

Hindu Law — Alienation — Legal 
necessity — Plaintiff’s father alienated 
suit property in favour of defendant for 
discharging two debts — Alienation was 
held, to be binding on plaintiffs, 


The suit was instituted for a declara- 
tion that the alienation of the suit proper- 
ty made by father of the plaintiffs in 
favour of defendant was not binding on 
them, The case of the plaintiffs was that 
the suit land belonged to the joint family 
consisting of their father and themselves, 
and that their father alienated it in favour 
of defendant-1 under a sale. deed and that 
the said, transaction was not supported by 
legal necessity or family benefit and there- 
ed the alienation was not binding on 

em, 


Held that the material on record 
shows that defendant had proved that the 
plaintiffs’ father had contracted two mort- 
gage debts and had executed the sale deed 
in favour of defendant No. 1 for discharg- 
ing the two debts, Since these. two debts 
had not been characterised as “avyava- 
harika” debts, the alienation made for 
discharging them must be held to be bind- 
Pais SS SCN MO te Ri RS EE a 


*(Against Judgment and decree of Civil 
Judge, Gadag in Appeal No, 126 of 1971, 
D/- 10-3-1972.) 
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ing on the plaintiffs irrespective of the 
fact that there was no other legal neces- 
sity or family benefit supporting the sale 
deed, AIR 1916 .PC 110, Followed, 

(Para 4) 
Cases Referred: Chronological Paras 


ATR 1916 PC 110 = 43 Ind App 249 3 


S. R. Bannurmath for K, A. Swami, 
for Appellants; G. Raghuramachar for G, 
Vedavyasachar. for Respondents, 


JUDGMENT:— The lega! represen- 
tatives of defendant-1 and defendants 2 to 
6 in L, C. Suit No, 44/1961 on the file of 
the Munsiff, Laxmeshwar, are the: appel- 
Tants in this second appeal. The plaintiffs 
who are respondents 1 and 2 in this second 
appeal instituted the said suit for a de- 
claration that the alienation of the suit 
schedule property made by their father 
Parashuram in favour of defendant-1 De- 
vendrappa was not binding on them and 
for partition and separate possession of 
their 2/8rds share in the suit property. 
Their case was that the suit land belonged 
to the joint family consisting of their 
father Parashuram and themselves, that 
Parashuram alienated it in favour of 
defendant-1 under a sale deed dated 12-6- 
1942, although, the said transaction was 
not supported by legal necessity or family 
benefit and that therefore the alienation 
was not ‘binding on them, They also 
pleaded that the consideration alleged to 
have been paid under the said sale deed 
was inadequate. Defendant-2 is the son 
of defendant-1, Defendants 3 to 6 are the 
sons of defendant-2, They pleaded that 
the sale deed was executed in favour of 
the 1st defendant by the father of the, 
plaintiffs for the purpose of discharging 
two mortgage debts contracted by him 
earlier, that the consideration paid under 
the sale deed was actually utilised for 
discharging those antecedent debts and 
that therefore, the sale was binding on 
the plaintiffs. They also pleaded that the 
transaction was supported by legal neces- 
sity and family benefit, The plaintiffs did 
not file any rejoinder stating that the 
antecedent debts in question were not in 
existence on the. date of the sale nor did 
they plead that the said debts were avya-~ 
vaharika debts, At the conclusion of the 
trial, the learned Munsiff came to the 
conclusion that the defendants had not 
proved that the sale in favour of the Ist 
defendant: was binding on the plaintiffs 
and accordingly made a decree: in their 
favour, The lower appellate Court has 
affirmed the said decree, Hence, this se~- 
cond appeal, 
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2. Sri S, R, Bannurmuf, learned 
Counsel for the appellants contended 
that the decision of the lower 
appellate Court which proceeded 
on the basis that .in the in- 


stant case where the father had sold 
the property in order to discharge his 
antecedent debts, it was necessary to 
prove that there was legal necessity or 
family benefit in order to sustain the sale 
was erroneous, in the. absence of any plea 
on the part of the plaintiffs that the an= 
tecedent debts were tainted with immora- 
lity, Shri Raghuramachar, learned Coun- 
sel for the respondents, did not dispute 
the correctness of the legal proposition 
put forward by the learned Counsel for 
the appellants, He, however, argued that 
in the instant case the defendants had 
not established the- existence of the: debts 
for discharging which the sale deed in 
question was executed by the father of 
the plaintifis, The sale deed is dated 
12-6-1942, The suit was instituted in the 
year 1961 and it was tried by the learned 
Munsiff in the year 1967 nearly 25 years 
after the date of the sale deed in ques- 
tion. By the time the case was taken up 
for trial, defendant-1 who had purchased 
the property under the sale deed was 
dead. The father of the plaintiffs who 
had executed the sale deed had died be- 
fore the institution of the suit, The de= 
fendants in support of their case relied 
upon the recital in the sale deed Exhibit- 
D1 stating that it had been executed by 
the father of the plaintiffs in favour of 
defendant-1 for the purpose of discharging 
two mortgaged loans which he had ob- 
tained from Shivanagouda Patil under two 
registered mortgage deeds dated 27-3-1924 
and 24-11-1930 and that the said mortgage 
deeds had been handed over to defen- 
dant-1 with the endorsements of dis- 
charge recorded on them by the. mort- 
gagee, They also produced before the 
Court Exhibit-D-2 which was the certified 
copy of the registered mortgage deed 
dated 24-11-1930 and Exhibit-D-3 which 
was the certified copy of the registered 
mortgage deed dated 27-3-1924, in order 
to prove that there existed before Exhi- 
bit-D-1 came into existence two mortgage 
debts referred to above,- They also pro- 
duced Exhibit-D-4 which was apart of 
the original of Exhibit D-3. They stated 
that the remaining part. of Exhibit D-4 
and the original of Exhibit D-2 had been 
lost by them. The certified copies were 
received as secondary evidence in the 
case. Exhibits D-2 and D-3 prove that the 
father of the plaintiffs had borrowed 
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Rs, 1,100/- under the original of Exhibit- 
D-3 and Rs, 400/- under the original of 
Exhibit-D-2, The plaintiffs who were 
aware of the contents of Exhibit-D-1, the 
sale deed, before they instituted the suit, 
did not state in the course of their plaint 
that the two debts referred to in Exhi- 
bits-D-2 and D-3 were not in existence on 
the date of Exhibit-D-1, The 2nd defen- 
dant who was examined as D. W. 1 stated 
in the course of his evidence that the 
debts in question were discharged as stat- 
ed in one of the recitals contained in 
Exhibit D-1. Defendant-4 who was the 
son of Shivangouda Patil, in whose favour 
the documents had been executed, also 
stated that the said documents had been 
executed by Parashuram, the father of 
the plaintiffs, 

3. It was argued by Sri Raghura~ 
machar that the evidence before the 
Court was not sufficient to establish the 
existence of the two antecedent debts on 
which the defendants relied, The debts 
in question, as mentioned earlier, were 
respectively of the year 1924 and of the 
year 1930. The trial of the suit out of 
. which this appeal arises took place in the 
year 1967. Both the mortgagor and the 
mortgagee were dead by the time the 
trial commenced, In these circumstances, 
it may not be reasonable to expect any 
better evidence than what has been pro- 
duced by the defendants in this case, I 
am of the view that the observations 
made by the Privy Council in Banga 
Chandra v, Jagat Kishore, (AIR 1916 PC 
110) would furnish true guidance with re~ 
gard to the assessment of the evidence in 
cases of this nature, That was a case in 
which certain transactions entered into 
. by two widows who had life estate in the 
properties in question came up for con« 
sideration while determining their binding 
nature on the reversioners. In that con« 
nection the Privy Council observed as 
follows: 


“If the deeds were challenged at the 
time or near the date of their execution 
so that independent evidence would be 
available, the recitals would deserve but 
slight consideration, and certainly should 
` not be accepted as proof of the facts. But, 
as time goes by, and all the orginal parties 
to the transaction and all those who 
could have given evidence. on the relevant 
points have grown old or passed away, 
a recital consistent with the probability 
and circumstances of the case, assumes 
greater importance, and cannot lightly be 
set aside, for it should be remembered 
that the actual ovronf of the necessity 
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which justified the deed is not essential 
to establish its validity, It is only neces- 
sary that a representation should have 
been made: to the purchaser that such ne- 
cessity existed, and that he should have 
acted honestly and made proper enquiry 
to satisfy himself of its truth, The reci-~ 
tal is clear evidence of the representation. 
and, if the circumstances are such as to 
justify a reasonable belief that an en- 
quiry would have confirmed its truth then 
when proof of actual enquiry has become 
impossible, the recital, coupled with such 
circumstances, would be sufficient evi- 
dence to support the deed, To hold other- 
wise would result in deciding that a title 
becomes weaker as it grows older, so that 
a transaction -—- perfectly honest and le~ 
gitimate when it took place —- would ul- 
timately be incapable of justification 
merely owing to the passage of time.” 


4, It is no doubt true that D. W. 
3, the scribe of Exhibit-D-1, has stated 
that no consideration was paid in his pre- 
sence and that no other documents were 
shown to him when he wrote Exhibit D-1. 
The above statement of D. W, 2 does not 
in any way militate against the truth of 
the recital in Exhibit~D-1 that the vendor 
in Exhibit D-1 had handed over to the 
vendee the two mortgage deeds referred 
to above with the endorsements of dis- 
charge made by the mortgagee on them. 
I am of the view that in the instant case 
the recitals in Exhibit D-1 have to be ac- 
cepted particularly in view of the fact 
that the plaintiffs have not pleaded that 
the debts in question were not at all in 
existence. I am satisfied from the mate- 
rial on record that the defendants have 
proved that the father of the plaintiffs had 
contracted two mortgage debts as stated 
in Ex, D-1 earlier and had executed the! - 
sale deed Ex, D-1 in favour of defendant-1 
for discharging the said two debts. Since 
those two debts have not been character- 
ised as-‘avyavaharika’ debts, the aliena- 
tion made for discharging them must be 
held to be binding on the plaintiffs irres- 
pective of the fact that there was no other 
legal necessity or family benefit support- 
ing Exhibit D-1, In view of the foregoing, 
the decrees passed by the Courts below 
have to be set aside, They are, accord-' 
ingly, set aside, The suit stands dismiss-/ 
ed, In the circumstance, the parties shall 
bear their own costs throughout. 


Appeal allowed. 
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G. K. GOVINDA BHAT, C. J. AND 
M. N. VENKATACHALIAH, J. 


N. V. Chinne Gowda, Petitioner v. 
State of Karnataka and others, Respon~ 
dents. 

. Writ Petn, No. 3319 of 1975, D/~ 29-7= 
1976, 

Constitution of India, Art, 226 — 
Natural justice — Right to be heard — 
Rule of natural justice requires the par- 
ties to he heard before passing of any 
order by persons discharging judicial or 
quasi judicia] functions, 

Where the Lang Tribunal was hearing 
an occupancy claim by rival parties, the 
Tribunal decided the matter on a parti- 
cular date in the absence of petitioner and 
decreed the claim of respondent, Held the 
order of the Tribunal was violative of 
principles of natural justice. The Tribunal 
should have adjourned the case as prayed 
by the petitioner on the ground of illness. 

The Tribunal has not made any order 
rejecting the application of the petitioner 
for adjournment of the case, he wag not 
set ex parte, the witnesses for respondent 
as also witnesseg for the petitioners were 
examined in the absence of the petitioners 
and on the basis of that evidence the Tri- 
bunal proceeded to make final order in the 
case, 

(Para 5) 

That the conception of natural justice 
should, at all stages, guide those who dis- 
charge judicial as well as quasi-judicial 
functions, is not merely an accepted but 
is an essential part of the philosophy of 
the Rule of Law, Whatever standard is 
adopted, one essential requirement is that 
the person concerned should have a re- 
asonable opportunity of presenting his 
case, (Para 6) 

Kadidal Manjappa, for Petitioner; T. 
S. Ramachandra (for No, 3) and M. R. 
Lakshmikantraj Urs G. P., for M, P, Chan- 
drakant Raj Urs (for Nos, 1 and 2), for 
Respondents, 


G. K. GOVINDA BHAT, C, J:— 
This writ petition ig directed against the 
order dated 13-5-1975 made by the Land 
Tribunal, Narasimharajapura Taluk, under 
Section 45 of the Karnataka Land Reforms 
Act, 1961, registering Devamma Hegdathi 
— respondent No, 3 as occupant of 6 acres 
24 guntas of land in Survey No. 4 of Kar- 
keswara village, Narasimharajapura Taluk 
and rejecting the claim of the petitioner 
for registration of occupancy in respect 
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of 2 acres 20 guntas out of 6 acres 24 
guntas in the said Survey Number, 


2. Respondent No, 3 Devamma 
Hegdathi made an application under Sec- 
tion 45 of the Land Reforms Act before 
the Land Tribunal for registration of ot- 
cupancy in respect of 6 acres 24 guntas 
of agricultural land in Survey No. 4 of 
Karkeswara village, The petitioner 
Chinne Gowda, alleging that he was a 
sub-tenant under respondent No, 3 in res 
pect of 2 acres 20 guntas out of 6 acres 
24 guntas, made an application to the 
same Land Tribunal for registering him as 
occupant in respect of 2 acres 20 guntas. 


3. The Land Tribunal fixed the 
date of hearing on 22-4-1975, on which 
date, both parties appeared and filed their 
respective statements in writing, Their 
evidence was also recorded on that date 
and the matter was adjourned to 13-5- 
1975 for further evidence. On the ad= 
journed date, the petitioner did not ap- 
pear; he sent an application through his 
brother to the Tribunal praying for ad= 
journment on the ground of illness, The 
application was supported by a medical 
certificate, The Tribunal received that 
application, but did not pass any order 
thereon, Instead, it proceeded to examine 
the witnesses for both parties and there- 
after made the impugned order upholding 
the claim of Respondent No. 3 and reject- 
ing the claim ‘of the petitioner, Aggriev- 
ed by the said order, the petitioner has 
approached this Court for relief under 
Articles 226 and 227 of the Constitution. 


4, The ground urged in supporf 
of the writ petition is that the Land Tri- 
bunal has violated the rules of natural 
justice as it has proceeded to examine the 
witnesses for the parties in the absence 
of the petitioner, who, for sufficient cause, 
was unable to be present at the enquiry. 


5. In our opinion, this petition 
ought to succeed. The Tribunal has not 
made any order rejecting the application 
of the petitioner for adjournment of the 
case; he was not set ex parte; the wit- 
nesses for respondent No, 3 as also the 
witnesses for the petitioner were examin- 
ed in the absence of the petitioner and, 
on the basis of such evidence, the Tribu- 
nal proceeded to make a final order in 
the case, 


6. That the conception of natural 
justice should, at all stages, guide those 
who discharge judicial as well as quasi- 
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judicial functions, is not merely an  ac~ 


cepted but is an essential part of the phi- ` 


losophy of the Rule of Law, Whatever 
standard is adopted, one essential require- 
ment is that the person concerned should 
have a reasonable opportunity of present- 
ing his case, 

7. We have to remember that Ad- 
vocates are debarred from appearing for 
parties before the Land Tribunal and the 
parties have themselves to conduct their 
cases, Where a party is prevented by ill- 
ness or other sufficient cause from appear~ 
ing before the Tribunal on the date fixed 
for enquiry, the Tribunal, in proceeding 
to examine the witnesses in the case in 
the absence of one of the parties, will be 
acting in clear violation of the rules of 
natural justice as the party, who is un- 
able to attend the proceedings of the Tri- 
bunal, will be denied the reasonable op- 
portunity of presenting his case, 


8. We are, therefore, of the clear 
opinion that the order of the Tribunal, in 
so far as it rejected the claim of the peti- 
tioner for registration of occupancy in 
respect of 2 acres 20 guntas out of sur- 
vey No. 4 of Karkeswara village is con-~ 
cerned, is liable to be quashed, and we 
quash the same, The order of the Tribu- 
nal, so far as it relates to the undisputed 
portion of 4 acres and 4 guntas in the said 
Survey Number, will stand. The Tribu- 
nal shall hear the. application of the peti- 
tioner in the presence of respondent No, 3. 
Both parties shall be given an opportunity 
to lead further evidence, If respondent 
No, 3 wants to rely on the evidence of 
the witnesses examined on 13-5-1975, 
those witnesses should be made available 
for cross-examination by the petitioner. 
If the Tribunal upholds the claim of the 
petitioner, the portion of land in respect 
of which he is granted registration of 
occupancy, shall be clearly demarcated so 
that there shal] be no difficulty of identi- 
fication of the two portions of Survey No. 
4 of Karkeswara village, which has vested 
in the State Government under Section 4 
of the Karnataka Land Reforms Act, It 
is ordered accordingly. 

9. The parties are directed to 
bear their own costs, 


10. The learned Government Plea- 
der is permitted to file his memo of ap 
pearance within two weeks, 


Writ petition partly allowed. 
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E. S. VENKATARAMIAH, J. 
Hanumantappa Kallappa Gudeppanavar, 
Appellant v. Veerappa Rudrappa Uppin and 
another, Respondents, 
Second Appeal No. 529 of 1973, D/- 16-9- 
1976.* 


Karnataka Land Revenue Act (12 of 1964), 
Ss. 61, 62 (b) — Suit between private parties 
for possession — Maintainability — Suit falling 
under S. 62 (b) — Is not barred under S. 61. 


The suit was filed for possession of a site 
and for damages between private parties, The 
Government was not a party to the suit. 
Therefore the suit was falling under Cl, (b) of 
S. 62 and was not barred under S. 61. 

(Para 2) 

B. V. Deshpande, for Appellant; V. T. 
Raya Reddy, for Respondent No. 2, 


, JUDGMENT :— This second appeal 
arises out of a suit for possession of a site 
situated in a gaonthana and for damages of 
Rs. 200/- for the removal of mud from that 
site. The defendants contested the suit, The 
trial court dismissed it. One of the grounds 
on which the suit came to be dismissed by the . 
trial court was that it was barred under Sec- 
tion 61 of the Karnataka Land Revenue Act, 
1964 (hereinafter referred to as the Act), The 
plaintiff filed an appeal against the decree of 
the trial court before the Civil Judge, Hubli in 
R. A. No. 13 of 1971. The Civil Judge also 
was of the opinion that the suit was barred 
under Section 61 of the Act and dismissed the 
appeal without recording his findings on the 
other issues which arose for consideration in 
the appeal. Hence this second appeal by the 
plaintiff. 

2. It is not disputed that the suit was 
for possession of a site and for damages. The 
Government is not a party to the suit. It is 
between private. parties. The suit is instituted 
for establishing a private right in respect of 
the site in question. Section 61 of the Act 
would not bar a suit coming under any of the’ 
clauses (a), (b) and (c) in Section 62 of the 
Act. Section 62 states that nothing in S. 61 
shall be held to prevent the Civil Courts from 
entertaining suits, between private parties for 
the purpose of establishing any private right, 
although it may be affected by any entry in 
any land record; and suits between private par- 
ties for possession of any land being a whole 
survey number or sub-division of a survey 


*(Against decree of Civil Judge, Hubli in 
Appeal No. 13 of 1971, D/- 13-3-1973). 
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number or a part thereof [vide clauses (b) and 
(c) of S. 62 of the Act]. The present case falls 
under clause (b) of Section 62 of the Act. 
The court below was therefore in error in 
holding that the suit was _barred under Sec- 
tion 61 of the Act. 

3. Whe decree passed by the lower ap- 
pellate court is therefore set aside, Issue No. 6 
which reads, “whether this court has jurisdic- 
tion to try the suit in view of the provisions 
of the Mysore Land Revenue: Act?” is ans- 
wered in the affirmative and in favour of the 
plaintiff. The suit is held to be maintainable 
before the Civil Court. The case is remanded 
to the lower appellate court to dispose of the 
appeal after recording its findings on the other 
issues, 

4 The institution fee paid on the 
memorandum of appeal shall be refunded to 
the appellant, 

Appeal allowed. 
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Smt. Kamalamma Muckanappa, Petitioner 
v. G. S. Panduranga Rao, Respondent. 

Civil Revn. Petition No. 393 of 1976, DJ- 
13-9-1976." 

Karnataka Rent Control Act (22 of 1961), 
S. 29 (4) — Jurisdiction — Interim relief of 
possession — Acceptance or establishing of 
Jandlord-tenant relationship. essential — Dis- 
pute may be decided as a preliminary issue 
but for stated reasons may be fried and decid- 
ed with other issues — Jurisdiction under Sec- 
tion 29 (4) can be exercised only after status 
as tenant is proved. 


The sine qua non for an application for 
interim relief under Section 29 of' the Act is 
the acceptance of the status of the respondent 
as a tenant of the landlord. Unless that re- 
lationship is admitted or established, the juris- 
diction under that section shall not be derived. 
The very opening words of the section indi- 
cate that until the deposit is made the tenant 
is not to contest the application for his evic- 
tion and in case he denies himself to be a ten- 
ant, that fact has got to be determined by the 
court in the first instance. For such a deter- 
mination, the court may frame a preliminary 
issue and proceed to decide it. The decision 
arrived at has to be firm and final so that it 


*(Against order of Addl. Civil Judge, Banga- 
lore in H. R. C. No. 418 of 1975, DJ- 
21-1-1976). 
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is binding on the parties during the subse- 
quent stages in the same proceedings. There 
may be a case, where for the reasons stated, 
the court does not frame a preliminary issue, 
and in that contingency the decision may be 
postponed until all the issues are decided. In 
that case, the jurisdiction under Section 29 
shall only be exercised after such a decision 
is arrived at. When the respondent denies 
his status as a tenant, the very jurisdiction of 
the court under Section 29 can only be exercis- 
ed when that status is proved. 1973 (2) Mys 
LI 384, Followed. (Para 4) 


Cases Referred : Chronological Paras 
(1973) 2 Mys LJ 384 = 1973 Ren CR 781 4 

S. K. Venkataranga Iyengar not present, 
for Petitioner; M. S. Purushotthama Rao, fon 
Respondent. 


ORDER :— This revision petition is di- 
rected against the order. of the Additional Civil 
Judge, Bangalore, whereby he has rejected an 
application of the petitioner-landlord under 
Section 29 (4) of the Karnataka Rent Control 
Act, 1961, in as much as he directed that there 
was- a dispute of the respondent being a ten- 
ant and unless that dispute: was resolved, no 
jurisdiction could be exercised under Sec- 
tion 29 (4). The question arises in this man- 
ner. The petitioner-landlord filed an eviction 
petition under Sec. 21 (1), Provisos (a) and 
(b) seeking the relief of delivery of possession 
against the respondent-tenant. It was stated 
that there was no dispute as to the rent pay- 
able which was at.a monthly rate of Rs. 275/-. 
Upto 26-2-1973 when the petition was filed, a 
sum of Rs, 2750/- was due and payable. The 
respondent-tenant filed his counter statement 
and pleaded that the petitioner is not the owner 
of the premises and that he is not even his 
tenant. It was further pleaded that so much 
amount of rent was not due as considerable 
amount was paid by the tenant towards the 
house tax, water and electric charges. Ac- 
cording to the respondent, he is the Secretary 
of a school by name New Horizon School 
which is being run in the-premises. The:school 
is a registered body under the Societies Regis- 
tration Act and has a legal entity of its own. 
On this. ground, the plea was founded that the 
respondent by name G. S. Panduranga Rao 
being the Secretary of the school was not the 
tenant. Although this plea was not initially 
incorporated in the petition but subsequently 
it was sought to be brought as a result of am- 
endment to the petition. The court allowed the 
amendment and therefore it-is as good a plea 
as if taken initially in the petition. During the 
course of the trial, the respondent-tenant de- 
posited a sum of Rs. 2,520/- which was with- 
drawn by the petitioner-landlord. It is, how- 
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ever, submitted that until the-date of the filing 
of I. A. 13, which is the petition under the 
present dispute, a sum of Rs. 9,580/- has fallen 
due as arrears of’ rent, 


2. Before the learned Civil Judge, the 
respondent-tenant filed I. A. 9 and contended 
that a preliminary issue be framed so that the 
question of the respondent being a tenant be 
decided in the first. instance. Only thereafter, 
the main petition for eviction could proceed. 
The learned Civil Judge dismissed the petition. 
In his opinion, the question involved would 


necessarily lead to evidence which could as- 


well be regarded in respect of the remaining 
issues that arise between the parties. The peti- 
tioner-landlord has also opposed that -applica- 
tion. Against the order of’ the learned Civil 
Judge, it is stated by the learned counsel for 
the respondent, that the tenant came in revi- 
sion before the High Court, but ultimately 
withdrew that revision. Therefore, the deci- 
sion made by the learned Civil Judge that all 
the issues be decided at one-stage became final 
between the parties. 


3. hereafter, I. A. 13 was filed by 
the petitioner-landlord on 5-1-1976 with a 
specific prayer that under Section 29 (4), the 
proceedings are- required to be stopped and 
an order is to be made directing the tenant to 
put the landlord in possession. The learned 
Civil Judge has held that until the dispute re- 
garding status of the respondent being a ten- 
ant is decided, the court will have no jurisdic- 
tion to entertain such a petition. Therefore, 
the learned Civil Judge has dismissed the peti- 
tion and the present revision is directed against 
that order. 


4, The sine. qua non for an application 
for interim relief under Section 29 of the Act 
is the acceptance of the status of the respond- 
ent as a tenant of the landlord. Unless that 
relationship is admitted or established, the 
jurisdiction under that section shall not be 
derived. The very opening words of the sec- 
tion indicate that until the deposit is made the 
tenant is not to contest the application for his 
eviction and in case he denies himself to be a 
tenant, that fact has got to be determined by 
the court in the first instance. For such a 
determination, the court may frame a preli- 
minary issue and proceed to decide it. The 
decision arrived at has to be firm and final so 
that it is binding on the parties during the 
subsequent stages in the same proceedings. 
There may be a case, where for the reasons 


stated, the court does not frame a preliminary 
issue, and in that contingency the decision may 
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be postponed until all the issues are decided. 
In that case, the jurisdiction under Section 29 
shall only be exercised after such a decision is 
arrived at. This Court in K. G. Shrinivasasetty 
v. M. S. Sashikumar, (1973 (2) Mys LJ 384), 
was confronted with a similar situation. The 
learned Judge held, where the relationship of 
landlord and tenant is denied in an application 
under Section 29 of the Act, the court should 
frame a preliminary issue in regard to the rela- 
tionship between the parties, try the same and 
record a finding on the said preliminary issue 
before considering the application of the land- 
lord under Section 29 of the Act. That does 
not mean that the court is precluded from re- 
cording evidence, if it thinks that such a course 
is more convenient on all the issues involved 
in the case. It is manifest that the respondent 
has raised a specific issue that the tenancy con- 
tract is with the school meaning thereby that 
the respondent is not a tenant. Although this 
controversy was not there when the petition 
was initially filed, nevertheless by way of am- 
endment the plea was permitted to be raised. 
When the respondent denies his status to be 2 
tenant, the very jurisdiction of the court under 
Section 29 can only be exercised when that 
status is proved. Thus, applying the ratio of 
K. G. Srinivasa Setty, (1973 (2) Mys LJ 384) 
(supra), the learned Civil Judge was correct in 
refusing thé jurisdiction. 


5. The learned counsel for the respond- 
ent brought to my notice a receipt of rent 
issued by the landlord which is in the name 
of the Secretary to the school, It is however 
admitted that there is no written lease. But 
these circumstances will be considered by the 
court while deciding the issue between the par- 
ties. It was also contended by the learned 
counsel for the petitioner-landlord that under 
Section 116 of the Evidence Act, during the 
continuance of the tenancy, the respondent 
cannot deny the title of the landlord. That is 
a principle of estoppel embodied in that sec- 
tion. But this controversy again is not rele- 
vant at this stage, as it would be a matter to 
be decided by the court. It is also contended 
on behalf of the respondent-tenant that the 
petitioner has closed her case and five of the 
witnesses of the respondent are also examined. 
Perhaps the respondent alone has to give his 
statement. That would lead to the closing of 
the case. At the fag-end, the petitioner 
brought the application under Section 29 be- 
fore the learned Civil Judge. In the circum- 
stances it was rightly held by him that he 
should wait for the decision on all the issues 
and no order could be passed under Sec- 


tion 29 (4). 
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6. The revision is thus without any force 
and the case is dismissed. However, no order 
is made as to costs, 

Revision dismissed. 
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_ P. Kannaswamy, Petitioner v. B. L. Shan- 
karanarayana Shetty, Respondent. 

Civil Revn. Petn. No. 2380 of 1974, Dj- 
10-9-1976.” 

(A) High Court of Karnataka Rules 
(1959), Chap. YM, R. 6, Karnataka Rent Con- 
trol Act (22 of 1961), S. 21 (1) — Expression 
“Conrt” under R. 6 High Court Rules — Scope 
of — Tt includes court notified under the Rent 
Control Act, to decide petition under S. 21 (1) 
of the Act. (1968) 1 Mys LJ 573, Distinguish- 
ed. (Para 3) 


(8) High Court of Karnataka Rules 
(1859), Chap. YH, R. 6 (2) — Delay in filing 
revision condonation of — Court can condone 
the delay if sufficient cause is shown. 


Besides sufficient cause, after considering 
the case on merit and keeping regard to the 
power of the court suo motu to interfere in 
revision under Section 50 of the Karnataka 
Rent Control Act, there are stronger grounds 
to condone the delay and the revision petition 
can be entertained on merits. (Para 4) 


(© Karnataka Rent Control Act (22 of 
1961), S. 21 (1), Proviso (h) — Tenant holding 
over — Eviction of — Tenancy held contrac- 
tual — Notice to quit is hence necessary. 
(T. P. Act (1882), S. 116). 

The tenant was given the premises on 
Jease for 4 months. According to landlord, 
after completion of 4 months, the tenant as- 
sumed the: status of a statutory tenant. The 
landlord accepted rent from the tenant for 
4 years even after expiry of the lease granted 
to the tenant. The recitals in the lease deed 
indicated that the intention was not to dis- 
continue the tenancy after the expiry of four 
months. Therefore mutual consent to com 
tinue the tenancy could be inferred from the 
long period the rent was accepted. The other 
thing was that the case of statutory tenancy 
was not taken up in the petition by the land- 
lord. Under these circumstances the contract 
of tenancy by holding over can be inferred. 


*(Against order of Ist Addl. Dist. J. Banga- 
lore in H. R. C. A. No. 10 of 1974, Dj- 
11-4-1974). 
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AIR 1961 SC 1067, Followed. (1969) 1 Mys 
LI 295 and AIR 1975 SC 1111, Distinguished. 
(Paras 4, 5) 

Held, that, under the circumstances of the 
case, the notice to quit was required before 
the tenancy could be determined. Admittedly 
the notice to quit was not served upon the ten- 
ant. Therefore the tenancy continued and no 
petition could be filed for eviction of’ the ten- 
ant under S. 21 (1), Proviso (hb). (Para 6) 
Cases Referred : Chronological Paras 
AIR 1975 SC 1111 = (1975) 1 SCWR 581 5 
(1969) 1 Mys LJ 295 = 1969 Ren CR 418 5 
(1968) 1 Mys LJ 573 = 15 Law Rep 81 3 
AIR 1961 SC 1067 = (1961) 3 SCR 813 4 


H. ‘Rangavittala Char, for Petitioner; 
Gopal L. Bangalore, for ‘Respondent, 

ORDER :— B. L. Shankaranarayana Setty 
applied under Section 21 (1), Proviso (h) of 
the Karnataka Rent Control Act, for eviction 
of P. Kannaswamy in H. R. C. 700/67 from 
shop premises bearing No. 110 in Raja Market, 
Avenue Road, Bangalore City. The conten- 
tion of the landlord was that he needed the 
shop for his own reasonable and bona fide 
occupation and for that he determined the ten- 
ancy by serving a notice to quit upon the 
tenant. According to the respondent-landlord, 
the lease was for a period from 1-12-1962 to 
31-3-1963, i.e., for four. months. Thereafter, 
the petitioner-tenant assumed the status of a 
statutory tenant. Subsequently, an argument 
was founded that the notice to quit was not 
necessary for a statutory tenant. There was 


. also a plea initially that the tenant had fallen 


due in arrears of rent although that plea was 
subsequently given up. The learned First 
Munsiff, Bangalore allowed the petition. There- 
after, the tenant came in appeal before the 
First Additional District Judge, who dismissed 
the appeal and confirmed the- eviction order 
made by the Munsiff. Now, the present revi- 
sion is filed against the judgment of the First 
Additional District Judge. 

2. Both the learned Munsiff and the 
learned First Appellate Judge have held that 
after the expiry of four months: period, the 
tenant became a statutory tenant and as such, 
a notice to quit was not required. It was an 
admitted finding that the notice to quit Ext. P.4 
was not served, as the report indicated that the 
tenant was not. available at his residence, That 
is why, insistence was made on behalf of the 
landlord for the plea that a notice to quit was 
not a legal requirement in the case. The con- 
tention on behalf’ of the tenant’ was that he 
became governed by a fresh contract of ten- 
ancy by holding over under Sec. 116 of the 
Transfer of Property Act. If that was so, the 
tenancy was required to be determined before 
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the application seeking eviction was to be made 
under Section 21 (1) of the Act. 

3. A preliminary objection was raised 
on behalf of the respondent-landiord that the 
present revision is time barred. Under a 
mathematical calculation for the period taken 
to file a revision from the date of the judgment 
of tbe District Judge excluding the period re- 
quired for taking a certified copy, a delay of 
78 days is calculated. There is no dispute as 
to that period. The learned counsel for the 
petitioner-tenant however contended that Sec- 
tion 50 of the Act never provided for any 
limitation. In that connection he referred to 
Section 48 which provided 30 days’ period for 
filing the appeal. Thereby, the learned counsel 
contended that residuary article in the Limita- 
tion Act providing for three years’ period 
should be made applicable. The learned coun- 
sel for the respondent-landlord in that connec- 
tion referred to Rule 6 of Chapter VII of the 
High Court of Karnataka Rules, 1959. Ac- 
cording to this rule, petitions to revise the 
order of a proceeding of any court, for which 
no period of limitation is prescribed by any 
law applicable to it, are to be presented to the 
High Court within a period of 90 days from 
the date of the order complained of and in 
computing that period, provisions of Sec, 12 
of the Indian Limitation Act, ate made ap- 
plicable. It was then contended that the order 
of a proceeding in the instant case was not 
made by a ‘Court’, as the court notified under 
Sec. 3 (d) of the Act is only a persona desig- 
nata. That may be so with reference to juris- 
diction to be exercised by that court. Can it 
be stated that he ceased to be a Court even 
for the purpose of Rule 6, Chapter VII? That 
is the question to be decided. In that connec- 
tion, the learned counsel relied on Winnifred 
Mathias v. Louisa Correa, (1968) 1 Mys LJ 
573. That case related to the application of 
Mysore Civil Courts Act (21 of 1964) to a 
court appointed under the Karnataka Rent 
Control Act with reference to its Section 48. 
In that connection it was held that the court 
notified under the Karnataka Rent Control 
Act will not be of a Civil Court contemplated 
under the Mysore Civil Courts Act (21 of 
1964). As such, that decision shall not be an 
authority for interpreting the expression 
“Court” with reference to Rule 6 of Chap- 
ter VII of the High Court of Karnataka Rules. 
Therefore, in my opinion, if the expression 
“Court” is used in Rule 6, it refers as well, 
to a court notified under the Karnataka Rent 
Control Act, to decide petitions under Sec- 
tion 21 (1) of that Act. 


4. In view of Rule 6, Chap. VII, the 
limitation for filing the revision was only 90 
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days. There was an obvious delay in filing 
the revision. But there is a provision in sub- 
rule (2) of R. 6 and the court can condone the 
delay provided a case of sufficient cause is made 
out by the petitioner. In that connection, an 
affidavit is submitted explaining the delay in 
filing the revision petition. There is apparent- 
ly no ground not to grant the condonation for 
these reasons. Besides, after considering the 
case on merit and keeping regard to the power 
of the: court suo motu to interfere in revision 
under Section 50 of the Act, there are stronger’ : 
grounds to condone the delay and the revision 
petition can be entertained on merits. The 
central point on which the case is to be decid- 
ed, will be the status of the petitioner, as to 
whether he should be considered a statutory 
tenant or a tenant by holding over. In that 
connection a series of decisions were referred 
to by the learned counsel and the consensus 
appears to be, that the facts and circumstances 
in each case determine, as to whether the ten- 
ant was to continue as a tenant by holding 
over even after determination of the contract 
of tenancy under any of the provisions made 
in Section 111 of the Transfer of Property Act. 
In the- instant case, the lease period was for 
four months between 1-12-62 and 31-3-63, The 
main contention of the learned counsel was 
that after the efflux of time, the petitioner- 
tenant became a statutory tenant, as he could 
not be evicted due to statutory immunity pro- 
vided for under the Rent Control Act. But the 
contract under which he was holding the lease 
as well as the subsequent conduct give out en- 
tirely a different picture. It is abundantly clear 
that rents were accepted for a considerable 
period and the petition was filed in 1967. 
Besides, there were recitals in the lease deed 
to indicate that the intention was not to dis- 
continue the tenancy after the expiry of four 
months. I may refer to the clause incorporat- 
ed in the lease deed, Ext. P-1, saying, that the 
period of tenancy was from 1-12-1962 to 31-3- 
1963 “in the first instance” meaning thereby 
that the initial period fixed was for four 
months and the intention was to continue the 
tenancy provided the consent of both the land- 
lord and the tenant was there. One has then 
to infer as to whether this consent was forth- 
coming. In my opinion, the mutual consent 
to continue the tenancy could be inferred from 
the long period the rent was accepted, the 
notice to quit already given by the landlord, 
the recitals made in the lease deed and besides 
all these, the very contentions made by the 
landlord in his petition for eviction. Tt was 
rather stated in the petition that the respond- 
ent was a tenant under the petitioner, that the 


tenancy month was the calendar month and 


74 Kant, 


that the respondent also executed a lease deed 
in favour of the petitioner-landlord. The 
cause of action was taken from the date of 
the expiry of the notice to quit. It is signi- 
ficant to note that the case of statutory ten- 
ancy was not taken up in the petition. The 
learned counsel pointed out that on the basis 
of Ganga Dutt v. Kartik Chandra Das, (AIR 
1961 SC 1067), the acceptance of rent for a 
longer period and the notice to quit by them- 
selves will not be sufficient to hold the tenancy 
contract to be by holding over. But in addi- 
tion to these circumstances, as I have stated 
before, the other circumstances in the case are, 
the specific case taken by the landlord that the 
respondent is a tenant on the basis of the lease 
deed and the cause of action arose only when 
the lease was determined by a notice to quit, 
as well as the recitals made in the lease deed. 
Even in Ganga Dutt Murarka Gupte) the 
Supreme Court held :— 


“There is, however, no prohibition against 
a landlord entering into a fresh contract of 
tenancy with a tenant whose right of occupa- 
tion is determined and who remains-in occupa- 
tion by virtue of the statutory immunity. Apart 
from an express contract, conduct of the par- 
ties may undoubtedly justify an inference that 
after determination of the contractual tenancy, 
the landlord had entered into a fresh contract 
with the tenant, but whether the conduct justi- 
fies such an inference must always depend 
upon the facts of each case.” 


5. On the facts of this case, in my 
opinion, the contract of tenancy by holding 
over can be inferred. The learned counsel for 
the respondent relied on Hassan Sab v. Kaku- 
balappa, (1969) 1 Mys LY 295. But in that 
case, the landlord immediately after the deter- 
mination of tenancy took up the matter of 
getting the premises vacated by issuing a notice 
to quit. The lease had expired by efflux of 
time and as there was a statutory immunity, 
it was held that the tenant was a statutory 
tenant. It was further stated that a notice to 
quit was not necessary. The facts of that case 
were different and the ratio of that decision 
will not be helpful. The learned counsel then 
teferred to Datton Pant v. Vithal Rao, (AIR 
1$75 SC 1111). In that case, it was held upon 
facts, that the tenancy continued by holding 
over and in that situation it was observed, that 
unless the tenancy was determined by a valid 
notice to quit or in any other mode set out in 
Section 111 of the Transfer of Property Act, 
it was not open to the landlord to seek the 
eviction of the tenant. 


6. The assent of the landlord, is pre- 
sumed in the circumstances of this case, and 
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he created a new tenancy. The lessee remain- 
ed in possession of the premises after his term 
was over and there was a definite consent on 
the part of the landlord to continue his pos- 
session as tenant. In fact, that is tbe very 
frame of the petition that was submitted be- 
fore the court. In that contingency, the notice 
to quit was. required before the tenancy could 
be determined, and it is an admitted case of 
the parties that a notice to quit was not served 
upon the petitioner-tenant. Pherefore; the 
tenancy contin and no petition could be 
filed for eviction of the tenant under Sec- 
tion 21 (1), Proviso (h). On this short ground, 
the two decisions of the court below need be 
set -aside, 


7. The revision is therefore allowed 
and the judgment of the learned District Judge 
is set aside and the petition under S. 24 (1) 
Proviso (h) of the Karnataka Rent Control Act - 
shall be deemed dismissed. However, no order 
is made as to costs. 

Revision allowed. 
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G. K. GOVINDA BHAT, C. J. AND 
M. N. VENKATACHALIAH, J. 
H. N. Siddalingaiah and others, Appellants 
v. Special Tahsildar and Secretary of the Land 
Tribunal and others, Respondents, 


Writ Appeal No. 333 of 1976, D/- 30-8- 
1976.° 


Karmataka Land Reforms Act (10 of 1961), 
S. 48-C — Interim relief —- Grant of — Lands 
Tribunal alone having jurisdiction to decide 
the. question of tenancy of a person has juris- 
diction to grant interim relief — ‘Tahsildar 
functions as Secretiry — He hes no jorisdic- 
tion to grant interim relief — Application for 
registration of occupancy rights — No notices 
issued under S. 48-A (2) — Applicafiom by 
claimant of occupancy right for police protec- 
tion—Memo issued to Sub-Inspecfor of Police 
by Tahsildar stating fherein that applicants 
were tenants ant ordering police protection — 
Memo is without frris@iction — The applica- 
fion onght to have been placed before Lands 
Tribunal. W. P. No. 3416 of 1976, D/- 2-6- 
1976 (Miys), Reversed. (Para 7) 


Smt. S. Pramila, for Appellants; K. S. 
Puttaswamy, ist Addi. Govt. Advocate, for 
Respondents Nos. 1 to 3. 


"(Against Judgment of Malimath, J. in W. P. 
No. 3416 of 1976, D/- 9-6-1976 (Mys).) 
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G. K. GOVINDA BHAT, C. J.:— This 
appeal arises out of an order made by the 
Special Tehsildar and Secretary of the Land 
Tribunal, Tumkur taluk, on 19-1-1976, direct- 
ing the police authorities to give full protec- 
tion to respondents 4 and 5 till their case is 
decided by the Land Tribunal under the 
Karnataka Land Reforms Act, 1961 (herein- 
after called the ‘Act’). Respondents 4 and 5 
alleging that they are tenants of certain agri- 
cultural lands comprised in Sy. Nos. 167 and 
168 of Mallasandra Amanikere village of 
Tumkur taluk, made an application before the 
Land Tribunal, Tumkur taluk, for registration 
of occupancy under Section 45 of the Act. 
Appellants 5 and 6 were the original owners 
of the said lands and they are said to have 
conveyed by sale the said lands to appellants 
1 to 4. The said appellants denied that res- 
pondents 4 and 5 are the tenants of the lands 
in question. It was stated before us that the 
Tribunal had not even issued notice te the ap- 
pellants under Section 48-A (2) of the Act, 
stating that the said lands had vested in the 
State Government under Section 44 (1) of the 
Act and to show cause why the applicants 
should not be registered as occupants. Even 
before such a notice was issued, respondents 
4 and 5 made an application to the first res- 
pondent alleging that they have filed a declara- 
tion under Section 45 of the Act, on 30-12- 
1974 and that the landlord and his agents are 
obstructing their peaceful enjoyment and for 
necessary relief. On that application, the ist 
respondent who is the Secretary of the Land 
Tribunal, issued a memo dated 19-1-1976, 
marked as Ext. B. It is necessary to set out 
the memo in full as it is the said memo that 
has been the subject-matter of challenge before 
this Court. It reads: 


“KLRM 503/75-76 
> LRM/GL/648/75-76. 


(Seal) Bhoosudharana Special 
‘Tahsildar’s Office, 


Tumkur D/- 19-1-1976. 


Exhibit ‘B’ 


MEMO 


Transmitted. 


Fd. to the Sub-Inspector of Police rural 
station Tumkur. The applicant has filed a 
declaration under Section 48-A of Land 
Reforms Act, in respect of S. No. noted in the 
petition to the Land Tribunal on 30-12-1974. 
Jt is now represented that the Landlord and 
his agents are obstructing his peaceful enjoy- 
ment and prays for protection. It is therefore 
tequested that the applicant who is a tenant 
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may be given full protection in this behalf till 

the case is decided. 

D/. 20-1-1976. Sd/- 

(Seal) Special Tahsildar and 
Secretary, Bhoosudharana 
Mandali, Tumkur Taluk. 

A2 Pe/cl76. 


“H. C. for immediate N/s sent 
for the parties and produce 
before me. 
Sd/- 
Sub-Inspector of 
Police Rural Station Tumkur.” 


2. - On the basis of the memo issued by 
the ist respondent, the police are alleged to 
have attempted to dispossess appellants 1 to 4. 
Therefore, they approached this Court for re- 
lief under Art. 226 in Writ Petition No. 3416 
of 1976, which came up for final disposal be- 
fore Malimath, J. who, by order dated 2-6- 
1976, dismissed the writ petition. The reasons 
thereof have been set out in paragraphs 3 and 
4 of the learned Judge’s order as- follows :— 


s 
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3. The challenge to the memo is on the 
ground that it is wholly without jurisdiction. 
The memo, if properly understood, only con- 
veys that the Sub-Inspector of Police should 
look into the complaint of the persons who 
have presented a petition on 30-12-1974 claim- 
ing to be the tenants of the Jands in question, 
and if there is substance in their complaint, 
the Sub-Inspector of Police is requested to 
give police protection so that the landlords 
and their agents are prevented from taking law 
into their own hands for dispossessing the per- 
sons actually in possession of the lands. The 
memo cannot be understood as an order or 
command to the Sub-Inspector of Police, to 
give police protection to the persons who have 
filed a petition under Section 48-A of the Land 
Reforms Act on 30-12-1974. Whether or not 
their complaint is true, it is for the police ` 
authorities to investigate the matter and if the 
facts justify, to take action for the mainten- 
ance of law and order, 


4. With these observations this writ peti- 


` tion is rejected.” 


3. The learned single Judge construed 
the memo of the Ist respondent issued to the 
Sub-Inspector of Police and stated that the 
memo should be understood to mean that the 
Sub-Inspector of Police should look into the 
complaint of the persons who had presented 
a petition on 30-12-1974, claiming to be the 
tenants of the lands in question, and if there 
is substance in their complaint, the Sub-Ins- 
pector of Police should grant them police pro- 
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tection and that the memo cannot be under- 
stood as an order or command to the Sub- 
Inspector of Police, to give police protection 
to such persons who have filed a petition under 
the Act and what the police authorities are re- 
quired to do is to investigate whether the com- 
plaint of respondents 4 and 5 is true or not 
and whether the facts justify any action for 
maintenance of law and order. Aggrieved by 
the said order, the petitioners have preferred 
the above appeal. 

4, Kespondents 4 and 5, at whose in- 
stance the 1st respondent issued the memo to 
the police, did not enter appearance before the 
learned single Judge; nor have they entered 
appearance before us. : 

5. Sri. K. S. Puttaswamy, learned 1st 
Additional Government Advocate, has appear- 
ed for respondents 1 to 3. The ist respondent 
is the Special Tahsildar and Secretary of the 
Land Tribunal, who has issued the impugned 
memo; the 2nd respondent is the Land Tri- 
bunal and the 3rd respondent is the Deputy 
Superintendent of Police, Tumkur. 

6. We have set out the memo issued 
by the ist respondent in full. It contains a 
statement in unambiguous terms that the ap- 
plicant who has made the complaint to the 
Land Tribunal on 30-12-1974, is a tenant and 
therefore, full protection should be given to 
him against the aggression of the landlord and 
his agents. That is the plain meaning of the 
memo issued by the Ist respondent. No other 
construction, however liberal one may be dis- 
posed to take, is possible when the Ist res- 
pondent, who is the Secretary of the Land Tri- 











bunal, categorically states that ‘the -applicant- 


who is a tenant may be given full protection 
in this behalf till the case is decided’. A copy 
of the application made by respondents 4 and 
5 before the first respondent has been made 
an enclosure to the Writ Petition and marked 
as Ex. A. We have perused the said applica- 
tion. That application is one for necessary 
relief without specifying the same, alleging 
that the applicants are tenants personally cul- 
tivating the lands and their possession is sought 
to be disturbed. They have not sought for 
any police protection. Though the application 
does not mention any section under which 
it is made, it has to be treated as an applica- 
tion for interim relief under Section 48-C of 
the Act which erapowers the Tribunal to grant 
interim relief like temporary injunction or ap- 
pointment of a Receiver pending final disposal. 
The Tahsildar ought to have placed that ap- 
plication before the Land Tribunal which alone 
has the jurisdiction to deal with such an ap- 
plication under, Section 48-C. Jnstead, he is- 
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sued a memo impugned in the writ petition. 
The ist respondent is the Secretary of the 
Land Tribunal. He has signed the memo 
describing himself as the Special Tahsilday 
and Secretary of the Land Tribunal, Tumkur 
taluk. So, when the police authorities read 
that, memo, the reasonable understanding by 
them would be that it has been issued under 
the authority of the Land Tribunal. He has 
issued the memo when as yet the Land Tri- 
bunal has not decided that’ the complainant is 
the tenant. He could not have expected the 
police authorities to enquire whether or not 
the Tribunal has decided that the applicant 
has been held to be a tenant when there is a 
categorical statement in the impugned Memo 
that ‘the applicant is a tenant’. 


7. It is not disputed before us that the 
Tribunal has to decide the contest between the 
appellants on the one hand and respondents 4 
and 5 on the other and there is no decision 
even till this date holding that respondents 4 
and 5 are tenants of the lands in question. It 
is also relevant to observe that under the Act, 
it. is the Tribunal and the Tribunal alone that 
has the jurisdiction to decide the question whe- 
ther a person claiming to be a tenant is or is 
not a tenant. The Tahsildar functions only 
as the Secretary of the Tribunal and he is not 
a Member of the Tribunal either. It was not. 
disputed before us by the learned Ist Addi- 
tional Government Advocate that the Tahsil- 
dar has no jurisdiction to decide the question 
of disputed tenancy nor has he any jurisdic- 
tion to make any interim order in proceedings 
commenced on an application for registration 
of occupancy under Section 45 of the Act. 
The Act has made provision by Section 48-C 
conferring power on the Tribunal to grant in- 
terim orders in the nature of temporary injunc- 
tion or appointment of Receiver pending final 
decision. The Tahsildar sboùld have placed 
the application before the Tribunal for appro- 
priate orders under Section 48-C of the Act. 
That was not done. The 1st respondent who 
is the Secretary of the Land Tribunal, is ex- 
pected to know the material provisions of the 
Act, particularly the provisions of Chapter HI 
of the Act. The memo issued by the Tahsil- 
dar 1st respondent, in our opinion, was issued 
in gross violation of the provisions of the Act 
and in utter disregard of the rights of persons 
who would be adversely affected when police 
authorities are directed to take action on the 
basis of an order which is illegal and without 
jurisdiction. 

8. Disagreeing with the learned Single 
Judge, we hold that the impugned memo dated 
19-1-1976, issued by the ist respondent, is 
illegal, without jurisdiction and has been made 
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in utter disregard of law. Therefore, for the 
reasons stated above, we allow this appeal, 
reverse the order of the learned single Judge 
and quash the impugned memo dated 19-1-1976 
(Ext. ‘B’). We issue a further direction to the 
ist respondent to recall the memo. 


9. The appellants are entitled to their 
costs of this appeal as also in the writ peti- 
tion which shall be paid personally by the 
Ist respondent. Advocate’s fee Rs. 500/-. 

Appeal allowed. 
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T. V. Govindaraja Iyengar, Petitioner V. 
B. R. Ramanna, Respondent. 

Civil Revn. Petn. No. 1011 of 1976, Dj/- 
26-8-1976.° 

Karnataka Rent Control Act (22 of 1961), 
S. 43 (i) and Gi) — Contract of tenancy — In- 
terprefation of — Tenant enjoying amenity for 
electric connection for several years upon the 
same payment of rent — Landlord paying elec- 
tricity charges — Supply of electricity — Whe- 
ther part and parcel of contract of tenancy — 
Burden of proof — Held that supply of elec- 
tricity was not “gratis” but part and parcel of 
contract: of tenancy — Application for restora- 
tion of essential supply of electricity withheld 
by landlord was maintainable. 

If a particular essential supply or service 
was not a part and parcel of the contract it- 
self, Section 43 will not be of any assistance. 
Therefore, it would be necessary to prove, for 
which precisely the burden was upon the ten- 
ant, that the supply of" electricity was a part’ 
and parcel of the contract of tenancy. 

‘ (Para 2) 

G. Varadaraja Thirumale, for Petitioner; 
N. L. Narasimha Murthy, for Respondent. 

ORDER :— This is a revision under Sec- 
tion 50 of the Karnataka Rent Control Act 
1961 (hereinafter referred to as the Act) and 
is directed against the decision of the Civil 
Judge, Bangalore in a petition under S. 43 (i) 
and (ii) of the Karnataka Rent Control Act 
for restoration of Electricity, being an essen- 
tial supply enjoyed by the tenant in the pre- 
mises consisting of a room situated in O. T. C. 
Road, Chickpet area of this city. The peti- 
tioner is an Advocate T. V. Govindaraja Tyen- 
gar. According to him, he is a tenant of B. R. 


(Against Order of 3rd Addl. Civil J. Banga- 
lore in H. R. C. No, 4331 of 1975, DJ- 
13-4-1976). 
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Ramanna in that room, where he runs his office 
from the last 30 years. He has been paying 
Rs. 30/- per month as rent and was enjoying 
the essential supply of electricity in that room. 
Sometimes in 1974, the landlord wanted to 
make some construction and in that connection 
the electricity was cut off with a promise to be 
restored after the construction work was com- 
pleted. Thereafter the landlord did not restore 
the electric connection for which notice was 
served by the petitioner-tenant which remained 
unreplied. Thereafter the present petition 
under Section 43 (i) and (ii) was filed in the 
Court of the Civil Judge, Bangalore. The 
learned trial Judge has rejected that petition 
and being dissatisfied with the said order the 
petitioner-tenant has come up to this Court 
in revision. 


2. The evidence that was adduced be- 
fore the learned trial Judge was the notice that 
was given by the petitioner-tenant to the land- 
lord and petitioner’s own statement. As against 
that evidence, the respondent-landlord gave his 
Own statement. It was admitted on all hands 
that the petitioner is a tenant in this room from 
about 30 years and the tenancy started during 
the lifetime of the father of the respondent. 
There is no allegation to the effect that the 
respondent was present at the time of the 
settlement of the tenancy. The main ques- 
tion to be decided in this case was, as to whe- 
ther the contract of tenancy existed which in- 
cluded amenity for electric connection and as 
to whether the rent of Rs. 30/- per month 
settled between the parties included the elec- 
tricity charges. It is evident that the peti- 
tioner-tenant was paying a rent of Rs. 30/- per 
month and was enjoying electricity connection: 
for the entire period of 30 years without pay- 
ing any extra charge for electricity. The state- 
ment of the respondent-landlord is that he was 
enjoying that facility “gratis” and that he is 
at liberty to discontinue the electricity when- 
ever he wants to do so. Against that inference 
there were several other circumstances and in 
my opinion the learned trial Judge committed 
a mistake in drawing the conclusion that elec- 
tricity was not a part and parcel of the con- 
tract of tenancy. The argument of the learned 
counsel for the petitioner was that mere enjoy- 
ment of electricity was sufficient to give him 
a cause of action under Section 43 of the Act. 
That may not be correct to say. The supply 
of electricity had to be a part and parce] of 
the contract of tenancy. In my opinion if a 
particular essential supply or service was not a 
part and parcel of the contract itself, Sec, 43 
of the Act will not be of any assistance. 
Therefore, it would be necessary to prove, for 
which precisely the burden was upon the ten- 
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ant, that the supply of electricity was a part 
and parcel of the contract of tenancy. The 
circumstances which existed in favour of the 
petitioner are, that he enjoyed this amenity 
from 30 years upon the same payment of rent 
and that up-till 1974 the supply continued and 
when the landlord did some construction work 
he cut off the supply. According to the state- 
ment of the respondent-landlord, he never told 
him to pay separate electricity charges and that 
he used to receive only Rs. 30/- per month. 
It was only subsequently when a separate meter 
was provided, that he asked for enhanced rent, 
so that he could make a separate charge for 
electricity supply. Even after the fixation of 
the new meter, according to the- respondent- 
landlord, the supply of electricity continued for 
sometime. It is obvious, a notice was served 
upon the respondent-landlord but he did not 
care to reply that notice. He could have very 
well stated then and there that- the supply of 
electricity was only gratis and that he could 
discontinue it at any time he chose to do so. 
It is also admitted between the parties that a 
common meter was installed and the landlord 
used to pay the electricity charges even for 
consumption of electricity consumed in the dis- 
puted premises. 


3. The learned trial trial Judge has 
drawn an inference against the tenant because 
of the separate meter provided for and because 
of the circumstance that electricity charges: 
were recently increased and thereby inferred 
that the landlord must not have thought of 
granting supply of electricity without any pay- 
ment. Besides the learned trial Judge con- 
sidered that arrears of rent had fallen due and 
that would be a sufficient cause for discon- 
tinuance of the electricity. In my opinion all 
these circumstances never justified for any such 
inference that the electricity supply was nei- 
ther a part of the contract nor could it be 
continued. 


4. In this view of the matter I am of 
opinion that the landlord has withheld the es- 
sential supply of electricity without just or suf- 
ficient cause. As such the application under 
Section 43 (i) and (i) is granted. 

5. Accordingly, the revision petition 
is allowed and the decision of the learned 
Civil Judge is set aside. The application of 
the tenant under Section 43 (i) and (ii) of the 
Act is allowed and the respondent-landlord is 
directed to restore the electricity within a 
period of two weeks from the date of this 
order, failing which he may be held to be 
liable for damages. However, no order is 
made as to costs, 

Revision allowed. 


Shrinivas v. Subbappa (Venkataswami J.) 


ALR. 
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B. VENKATASWAMI AND 
D. NORONHA, JJ. 


Shrinivas Kenheri Kulkarni, Appellant v. 
Subbappa Mehetru Nidagalkar and others, Res- 
pondents. 


Misc. First Appeal No. 430 of' 1973, DJ- 
25-8-1976.% 

Karnataka Court-fees and Suits Valuation 
Act (1958), S. 7 (2) — Valuation of suit for 
the purpose of jurisdiction — Suit falling 
under S. 26 (a) — Valuation ought to be made 
on the basis of ‘market value’ and not on the 
basis: of its ‘deemed ‘value’. 


A suit for a decree of’ permanent injunc- 
tion based on denial of title is a suit falling 
under Section 26 (a). The valuation of such 
a suit for the purpose of court-fee ought to 
be made in accordance with Section 7 (2). 
However in a suit for permanent injunction 
falling under Section 26 (a) where the subject- 
matter is land falling within the scope and pur- 
view of any of the clauses (a), (b) or (c) of 
Section 7 (2) the plaintiff would be bound to 
value the suit for the purpose of jurisdiction 
on the basis- of its actual market value instead 
of what may be regarded as its deemed value 
as contemplated by Section 7 (2). ATR 1972 
Mys 163, Dist.; AIR 1972 Mys 242, Rel. on. 

(Para 11) 
Cases Referred s Chronological Paras 
AIR 1972 Mys 242 = (1972) 1 Mys LJ 180 5 
AIR 1972 Mys 163 = (1972) 1 Mys LJ 106 4 


W. K. Joshi, for Appellant; B. V. Heddur 
Shetty and Sri Annedenayya Puranik, for Res- 
pondents. 


VENKATASWAML J.:— This appeal 
under Section 43 (1) of the Code of Civil 
Procedure is by the plaintiff in O. S. No. 24/73 
on the file of the Principal -Civil Judge, 
Belgaum. He is aggrieved by an order made 
therein directing the return of the plaint for 
presentation to the proper court having juris- 
diction to try the suit. 

2. The material facts leading upto the 
appeal, briefly, are as follows :— 

The appellant filed the suit for a decree of 
permanent injunction on the ground that the 
respondents herein had denied his title to the 
suit property an agricultural land separately 
numbered and assessed for the purpose of’ land 
revenue. He valued the suit for the purposes 
of court-fee on the basis of the provisions of 
Section 7 (2) (b) of the Karnataka Court-fees 


(Against order of Civil Judge, Belgaum in 
O. S. No. 24 of 1973, D/- 6-8-1973 (Kant).) 
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and Suits Valuation Act, 1958 (Court-fees Act, 


for short), at Rs. 251-69 P. and paid court- - 


fee thereon. But, for the purpose of jurisdic- 
tion, the market value: of the land was stated 
as Rs. 54,000/-. In view of the latter valua- 
tion, the suit came to be instituted in the Court 
of the Civil Judge. On behalf of the respond- 
ents (defendants) this valuation on the basis of 
the market value: was conceded as correct, but 
it was contended, inter alia, that having regard 
to the provisions of’ the Court-fees Act such 
separate valuation for the purpose of court-fee 
and jurisdiction was impermissible and that 
such valuation ought to be the same for both, 
and in that view, the suit would not be main- 
tainable as instituted in the Court of' the Civil 
Judge. The learned Civil Judge accepted this 
plea of the respondents, treating the issue as 
preliminary, and ordered the return of’ the 
plaint. Hence the appeal by the plaintiff. 


3. On behalf of the State, Sri A. 
Puranik, the learned High Court Government 
Pleader, contended that notwithstanding the 
fact that the suit land was assessable to land 
revenue and, therefore, liable for payment of 
court-fee only on the basis of valuation made 
in accordance with Section 7 (2) (b) of the 
Court-fees Act, having regard to the provisions 
of Sec. 50 of that Act, he would not be en- 
titled to separately value the same for the pur- 
pose of jurisdiction. On behalf of the appel- 
lant, Sri W. K. Joshi, learned counsel placing 
reliance on the provisions of Sections 7 (2), 26 
(a) and the Proviso to Section 50 of the Court- 


fees Act, contended that such separate valua- - 


tion for the purpose of jurisdiction was quite 
justified in the facts and circumstances of the 
case, f 


4. In the case of Nagaraj v. Nanjappa, 
1972 (1) Mys LI 106 = (AIR 1972 Mys 163) 
to which attention was invited by Sri Puranik, 
the Court was: concerned with a suit for in- 


junction calling under Section 26 (c) of: the 


Court-fees Act. The Court, therefore, in con- 
sidering a question similar to the one raised in 
the case on hand, held that such separate: valua- 
tion for the purpose of court-fee and jurisdic- 
tion was not permissible. But in doing so, it 
has been observed clearly that the suit therein 
was not one falling within the purview of Sec- 
tion 7 (2) of that Act. The position in the in- 
Stant case is that it is a suit plainly falling 
under Section 26 (a) and, therefore, liable to 
be valued for the purpose of court-fee in ac- 
cordance with the provisions of Section 7 (2) 
of the Act. Hence this decision, in our view, 
does not directly touch the issue before us. 


5. In the case of Subrao Ramba Ravalu 
Kedari v. Kallappa Nana Kadapure, 1972 (1) 


Shrinivas v. Subbappa (Venkataswami J.) 
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Mys LJ 180 = (AIR 1972 Mys 242) a Divi- 


‘sion Bench of the Court had occasion to briefly 


refer to the effect of the proviso to S. 50 (1) 
of the Court-fees Act. In that case a con- 
tention had been urged_that in view of the 
proviso to Section 50 (1) of the Court-fees Act, 
two separate valuations regarding the market 
value of land which is the subject-matter of 
the suit was permissible, that is, one for the 
purpose of court-fee and the other for jurisdic- 
tion. In that context, it was observed thus: 
“seein order to understand the Proviso 
(to Section 50 (1)), we have got to read the 
provision to which it is attached as a Proviso. 
Sub-section (1) of S. 50 deals with cases for 
which no specific provision is made in any 
other part of the Act, or in any other law. 
If there is no other provision, then according 
to Section 50 (1) the value for purposes of 


“court-fee would be the value for the purpose 


of jurisdiction. It is no doubt true that the 
Proviso controls sub-section (1) of S. 50 to 
the extent that the suit in question is one to 





„which Section 7 (2) of the- Act is attracted. A 


suit falling under Section 26 (c) of the Act 

is not one to which Section 7 (2) is applicable. 

It is clear from the opening clause of Sec- 
kid 


(emphasis: supplied) 


6. Jt seems clear from the above en- 
unciation, with which we are in respectful 
agreement, that such separate valuation for 
court-fee and jurisdiction would be permissible 
in cases of suits falling within the purview of 
Section 7 (2) of the Court-fees Act. 

7. Section 50 (1) of the Court-fees. Act 
reads : 


“In a suit as to whose value for the pur- 
pose of determining the jurisdiction of courts, 
specific provision is not otherwise made in 
this Act or in any other law, value for that 
purpose and value for the: purpose of comput- 
ing the fee payable under this Act shall be the 
same : 

Provided that notwithstanding anything 
contained in sub-section (2) of S. 7, the value 
of land specified in clause (a), (b) or (c) of the 
said sub-section shall, for purposes of deter- 
mining the jurisdiction of courts, be the market 
value of such land.” = 

(emphasis supplied) 

$. It is manifest from the proviso that 
in spite of the separate method for valuation 
of the land for the purposes of court-fee, as 
provided for in Section 7 (2) of the Court-fees 
Act, for the purpose of jurisdiction such land 
shall have to be valued in accordance with its 
real market value. 
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9. It is further clear from the opening 
clause of Section 7 (2) that as regards suits 
falling under Section 26 of Court-fees Act, 
only suits which answer the description of any 
of those specified in clause (a) thereof would 
be entitled to the concession provided in Sec- 
tion 7 (2) as regards the valuation for the pur- 
pose of court-fee. The relevant portions of 
the said provisions may be set out for con- 
venience of reference, 

10. The opening clause of S. 7 (2) of 
Court-fees Act reads : 

“The market value of land in suits falling 
under Sections 24 (a), 24 (b), 26 (a), 27, 28, 29, 
31, 35 (1), 35 (2), 35 6 36, 38, 39 or 45 shall 
be deemed to be neuss 

(rest not set out as unnecessary) 

“26. Suits for injunction — In a suit for 
{njunction— 

(a) -where the relief sought is with re- 
ference to any immovable property, and 

(i) where the plaintiff alleges that his title 
to the property is denied, or 

Gi) where an issue is framed regarding the 
plaintiff’s title to the property, 

fee shall be computed on one half of the 
market value of the property or on rupees one 
hydred, whichever is higher; ......... y 

- (rest not set out as unnecessary) 


11. In the case on hand, it is undis- 
puted that tbe suit was one falling under Sec- 
tion 26 (a) of the Court-fees Act, in that it 
was a suit for a decree of permanent injunc- 
tion based on a denial of title. It is also not 
in dispute that the valuation of such a suit 
for the purpose of court-fee ought to be made 
in accordance with Section 7 (2) of the Court- 
fees Act, as clearly enjoined in the opening 
clause of that section which expressly makes 
reference to a suit for land falling under sec- 
tion 26 (a) of that Act. In this state of affairs, 
it follows from the foregoing discussion that 
in a suit for permanent injunction falling under 
Section 26 (a) of the Court-fees Act, where 
the subject-matter is land falling within the 
scope and purview of any of the clauses (a), 
(b) or (c) of Section 7 (2) of that Act, the 
plaintiff would be bound to value the same 
for the purpose of jurisdiction on the basis of 
its actual market value, instead of what may 
by regarded as its ‘deemed value’ as contem- 
plated by the provisions of Section 7 (2) of the 
said Act. The order in appeal, therefore, can- 
not be sustained, 

12. As a result of the foregoing, this 
appeal clearly deserves to succeed and is ac- 
cordingly allowed. The order impugned here- 
in is set aside. The matter stands remitted to 
the court below with a direction that it should 
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proceed to entertain the plaint and dispose of 
the suit in accordance with law. There will be 
no order as to costs. 

Appeal allowed. 
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Habibulla Shariff and another, Petitioners 
v. The University of Mysore, Respondent. 

Writ Petn. Nos. 4413 and 4414 of 1976, 
D/- 20-8-1976. 

Mysore University Act (23 of 1956), Sec- 
tion 39 — Statutes 201 amd 202 made under 
Regulation (new) relating to attendance for 
M. B. B. S. course — A, student of Final 
M. B. B. S. of Mysore University, with shortage 
of attendance in one subject — A provisional- 
ly admitted to final exam. in all subjects sub- 
ject: to condition that result would be announc- 
ed only when requirements of attendance were 
satisfied — A making good shortage by attend- 
ing special classes after academic term and 
furnishing certificate — Certificate if valid. 


Where A who was a meritorious student 
throughout his academic career was a student 
of’ final M. B. B. S. of Mysore University and 
had shortage of attendance in one subject due 
to illness and was provisionally admitted to 
the final M. B. B. S. exam. in all subjects sub- 
ject to the condition that his result would be 
announced only when requirements of atten- 
dance were satisfied and after the expiry of the 
academic term A made good shortage of atten- 
dance by attending special classes and obtained 
a certificate to that effect from the professor 
concerned and submitted it to the University, 
it was held that the certificate was not render- 
ed ineffective merely because the shortage was 
made good after and not before the academic 
term because the Regulation did not prohibit 
holding of special classes before or after the 
academic term and therefore the University 
had no right to discard the certificate and must 
publin the result of A forthwith. 

(Paras 1, 2, 4, 6, 7, 10, 11, 12, 13) 


C. N. Kamath, for Petitioners in both the 
Petns; V. Krishna Murthy and V. Tarakaram, 
for Respondent. 


ORDER :— The petitioners are final 
M. B. B. S. Students of the Mysore University. 
They have moved this Court with a petition 
under Art. 226 of the Constitution praying for 
a writ or direction against the University to 
declare their results of the examination in sub- 
ject, Obstetrics and Gynaecology. 


IT/KT/D233/76/GNB 








1977 


2. The events leading up to the peti- 
tions are these: The academic term for the 
final M. B. B. S. Examination was between 
1-1-1975 to 30-11-1975. As usual, the peti- 
tioners applied to take the examination on 
11-10-1975, and the applications were forward- 
ed to the University on 20-11-1975. Statutes 
201 and 202 made under the Mysore University 
Act, 1956, provide that the applications of the 
candidates are to be scrutinised under the 
supervision of the Contro'ler of Examinations 
and to assign the resister number to each 
candidate. The register numer so assigned is 
to be entered in the printed Admiszion Ticket 
to be delivered to the candidate. The Admis- 
sion Ticket shall then be sent to the Chief 
Superintendent for being delivered to the parti- 
cular candidate. After the above formalities 
were over, the Chief Superintendent issued the 
Admission Tickets toe the petitioners on 22-1- 
1976. The Admission Ticket was one for the 
entire examination which consisted of three 
subjects namely, Medicine, Surgery, Obstetrics 
and Gynaecology. 

3. The petitioners had no shortage of 
attendance in the first two subjects. But, they 
had a little shortage of attendance in the third 
subject. This was said to have been brought 
to the notice of the petitioners while handing 
over the Admission Ticket. 

4.° As per the new Regulation for the 
M. B. B. S. Degree Course, a student shall be 
considered ta have completed the atendance 
for the subject if he has attended not less 
than 3/4th of the number of working periods 
in the subject with a satisfactory progress. 
Taere is no provision for condonation of shor- 
tage of attendance. Under the said Regula- 
tion, a candidate for the final examination shall 
be required to produce certificates, among 
others, of having attended a complete course 
of Lectures in all the three subjects including 
Obstetrics and Gynaecology. Admittedly, when 
the University approved the applications of 
the petitioners, there was no such certificate. 
There could not have been any such certificate 
because the academic term was not complete 
then. It was to compl+‘e only on 30-11-1975, 

. 5. The petitioners had Admission 
Tickets and they appeared for the first two ex- 
aminations without any trouble. On 29-1-1976 
they took the examination in Obstetrics and 
Gynaecology under the following circum- 
stances: It appears that the Principal inti- 
mated the University that the petitioners and 
one other student had been given Admission 
Tickets, although they had shortage of attend- 
ance in Obstetrics and Gynaecology. A pro- 
minent person at Mysore played a dominant 
part on behalf of the petitioners. .At about 
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10 O'clock in nighton 28-1-76, he contacted 
the Vice-Chancellor with a request not to in- 
tercept the petitioners and one other student 
called Seshidar from appearing for the last 
examination. The’Vice-Chancellor directed the 
Controller on the telephone the same night at 
about 10.30 p. m. to instruct the Principal to 
allow the petitioners to take the examination 
provisionally. On 29-1-1976, the Controller ac- 
cordingly informed the Principal by telephone. 
The Principal thereupon took written under- 
takings from -the petitioners, The petitioner 
in W. P. 4413 of 1976 gave an undertaking 
as follows: 


“Respected Madam, 

Kindly permit me to take the examination 
provisionally pending the decision of Univer- 
sity of Obstetrics and Gynaecology Examina- 
tions, 

Thanking you. 
Yours faithfully, 
Sd/- Habibulla Sheriff.” 

The petitioner in the other writ petition 

has written like this: 
“Respected Madam, 

I am having shortage of attendance in 
Obstetrics and Gyanecology. J may be kindly 
permitted to take the examination and oblige 
me. 

Obediently yours, 
Sd/- Prabhakara” 

On the above letters, the Prinicipal has 

endorsed as follows: 


“As per telephonic instructions from the 
Controller of Examinations to- day, he is issued 
a hall ticket pending the decision of the Uni- 
versity. 

Sd/- 
(Indira Amla)” 

The above endorsement does not correctly 
reflect the fact. There was no question of 
issuing hall ticket to the petitioners on 29-1- 
1976. The same had been issued to them on 
22-1-1976, 


6. By way of confirmation of the tele- 
phonic instruction, the Controller of the Uni- 
versity wrote to the Principal on 29-1-1976 as 
follows : 

“Sub. Final M. B. B.S. examinations— 
admission of candidates 
with shortage of attendance, 


Iam directed to advise you that those can- 
didates for the Final MBBS examinations being 
conducted now who have shortage of attend- 
ance may be provisionally admitted to the ex- 
amination subject to the condition — and the 
clear understanding thereon with the candi- 
dates — that their results will be announced 


. 
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only when the University requirements in 
terms of attendance ete. are satisfied or any 
shortage thereof is condoned by the appro- 
priate authorities.” 

The copies of the above letter in turn were 
forwarded to the Head’ of the Department of 
Obstetrics and Gyanecology and also to the 
petitioners. 


T: Now, I will refer to the letters ex- 
changed between the Principal and the Uni- 
versity, after the examination : 
1976, the principal wrote to the Controller as 
follows : 

“Sir 

Sub: Final M. B. B. 5. Examination— 
admission of candidates 
with shortage of attendance. 

Ref: Your letter No. EX/16/75-76 
dated 29-1-1976. 

With reference to the above, J forward 
herewith the report received from the professor 
and Head of the Department of Obstetrics and 
Gynaecology, Medical Ccllege, Mysore to the 
effect that the following candidates have made 
up the shortage of attendance by attending 
Hospital in the Department of Obstetrics and 
Gynaecology for needful. 

1. Sri Habibulla Sheriff. 
2. Sri Prabhakar. 
The results of those candidates which were 
withheld may be announced. 
Yours faithfully, 
Sd/- xxxxx 
Principal, 
Medical College, Mysore.” 

In the above letter, the principal hag in- 
formed the Controller that the petitioners have 
made up their shortage of attendance by at- 
tending Hospital in the Department of Obster- 
trics and Gyanecology. She has requested the 
Controller to announce the examination result 
which has been withheld. Again she wrote 
on 30th April 1976 as follows: 

‘Dated April 30, 1976. 
To i 

The Vice-Chancellor, 

University of Mysore, 

Mysore 570 005. 

Respected Sir, 


Sub: Appeal for the announcement of 


result of Ovstetrics and Gnyaeco- 
logy of Reg, Nos, 2936 and 2955. 

I am sending herewith a representation re- 
ceived from Mr. Habibulla Sheriff and Prabha- 
kar stating that they have passed in Medicine 
and Surgery and the results are held up in 
Obstetrics and Gynaecology. 

The students are meritorious throughout 
their academic career and due to their ill-health, 
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they had shortage of attendance in Obstetrics 
and Gynaecology at the end of the course. 
They have made up the attendance by attending 
special class and the certificates signed by 
Professor of Obstetrics and Gynaecology has 
been attached to it, and as such they have 
no shortage of attendance. 


Hence I request you to release the results 
of Obstetrics and Gyanecology, as they will 
be losing the internship which has already 
been ‘started. 

Sd/- Indira Amla” 

8, In spite of the above repeated re- 
quests, the Controller did not act favourably. 
So, the petitioners are before this Court. 


Before I proceed to consider the merits 
of the matter, it may not be out of place to 
refer to the equitable side of the case. The 
petitioners are meritorious students throughout 
their academic career. Due to their ill-health, 
they could not attend the required number of 
classes in Gynaecology, before the close of 
the academic term. They had, however, no 
shortage in the other subjects of Medicine and 
Surgery. They have already secured a high 
percentage of marks in those subjects, Even 
though they fell short of the minimum 
attendance in Gynaecology, they appear 
to have performed equally well in that 
examination and hope to pass creditably. If 
they got through the M. B. B. S. Course in 
their first attempt, with academic distinctions, 
they will have undoubtedly a bright future, a 
fact which has not been disputed by learned 
counsel for the University. 


9. Let us now see the legal aspect of 
the matter. It was urged for the petitioners 
that the University has no right to withhold 
their results when once they were allowed to 
take the examination upon the duly delivered 
Admission Ticket. It was also urged that in 
any event, the petitioners having produced the 
required certificates of attendance in Obstetrics 
and Gynaecology, the University has no right 
to discard the said certificates and refuse to 
prblish the result of their examination. 


But it was urged for the University that 
the petitioners were rot ctigible to take the 
examination in Obstetrics and Gynaecology. 
The petitioners were informed about the 
Shortage of attendance before they took the 
examination. They were permitted to take the 
examination provisionally pending decision of 
the University. The Certificates given by the 
concerned Professors were not relevant as the 
shortage of attendance was made good only 
after the academic term was over. 


10. In view of the peculiar circum- 
stances of the case and the undertakings given 
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by the petitioners on the date of the examina- 
tion, I do not want to go into the larger ques- 
tion involved in the case, that is, whether the 
University has a right to withdraw/the candi- 
dature after the Admission Ticket is issued to 
the candidate. I will examine the second con- 
tention urged for the petitioners, i.e., that the 
University has no right to discard the certifi- 
cates given by the concerned Professors, The 
Regulation, no doubt, requires that a student 
shall be considered to have completed the at- 
tendance for the subject, if he has attended 
not less than 3/4th of the number of working 
periods in the subject. It also requires the 
candidate to produce a certificate of having 
attended a complete course of lectures in the 
concerned subject. The concerned professor 
|must issue such certificate. Mr. Krishna- 
murthy, learned counsel for the University 
submitted that such certificates need not be 
produced at the time of applying for the ex- 
amination but could be produced later.- He 
js right in that submission because, the ap- 
plications of the candidates are required to be 
forwarded to the University before the end of 
the academic term. But Mr. Krishnamurthy 
said that any shortage of attendance must be 
made good before the academic term and not 
later and the. certificates given by the concern- 
ed Professor in the present cases are therefore 
mot relevant since the petitioners made good 
the attendance only after the academic term. 

11. I fully understand the sense of griev- 
ance of the University, but it should not 
be carried too far to the detriment of the stu- 
dents. One must look to all the circumstances 
of the case. The unfortunate petitioners have 
undoubtedly made good the shortage of attend- 
ance after the academic term, by attending 
perhaps the special classes. The special classes 
were necessitated since the petitioners have 
already appeared for the examination and they 
were informed that their. results would be 
announced only when the University require- 
ment in terms of attendance is satisfied. Ac- 
cordingly, the principal of the College per- 
mitted the petitioners to take the examination. 
If the University had not so authorised, the 
Principal perhaps, might not have permitted 
the petitioners to take the examination. Hav- 
ing permitted them, she also took care to see 
that the University requirements as to the at- 
tendance was complied with. 


12. I do not find anything illegal in 
permitting the petitioners to attend - special 
classes or clinics after the end of the acade- 
mic term. The Regulation does not prohibit 
such a step. This is a case where the petitioners 
due to their illness, could not attend the re- 
quired classes before the close of the academic 
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term. But there may be a case, where a con- 
cerned professor for unavoidable reason could 
not hold the prescribed classes before the aca- 
demic term. In such a case, all the students 
would be deprived of their legitimate right to 
appear for the examination for want of atten- 
dance. It would be the position if I accept 
the submission made by Mr. Krishnamurthy. 
I do not think that that was the intention of 
the Authority which made the Regulation. 
The students may not have a right to demand 
special classes, but the right of the Professor 
to hold special classes after the academic term 
with compulsory attendance to the students 
cannot be denied. In fact, such a step is more 
proper if not a must, to comply with the pro- 
visions of the Regulation as to attendance or 
otherwise. The principle in the present case is 
in no way different, although the special classes 
were arranged in addition to the prescribed 
classes in the academic term. The Regula- 
tion, as I said earlier, does not prohibit the 
holding of any such special classes before or 
after the adademic term. The principal and 
the Professor concerned in this case deserve 
appreciation for making the best of the situa- 
tion in which the unfortunate petitioners found 
themselves. They have given the required 
certificates to the petitioners after making them 
to appear for the prescribed course of classes 
or clinics. The University has no right to 
discard those certificates unless it holds that 
they are false. No such contention is taken 
for the University. 





13. Tn the result, the rule is made ab- 
solute, A direction shall issue to the Univer- 
sity to publish forthwith the result of the 
petitioners in the subject Obstetrics and 
Gynaecology. 


14. The petitioners are entitled to their 
costs. Advocates fee Rs. 200/-. One set. 
Rule made absolute. 
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Chunilal Parsuram, Petitioner v. Commis- 


sioner and Acquisition Officer, Corporation of 
the City of Bangalore and others, Respondents. 


Writ Petn. No. 1430 of 1976, D/- 22-7- 
1976. 


Land Acquisition Act (1894), Ss. 49, 6, 9 
— Acquisition of portion of a property in city 
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— Declaration under S. 6 — Notice under 
S. 9 issued — ìn reply owner raising objection 
under S. 49 that entire property should be 
acquired —- Objection is tenable even after 
declaration under S. 6 — Objection is not 
belated, if it is made at any time before the 
award is made. AIR 1970 All 414 (ŒB), Foll. 

(Para 3) 
Cases Referred : Chronological Paras 


AIR 1970 All 414 = 1969 All LJ 813 (FB) 4 


B. Vedanta Iyengar, for Petitioner; A. 
Jagannatha Shetty (for No. 1) and M. Rama- 
krishna G. P. (for No. 2), for Respondents. 


ORDER :— Chunilal Parsuram the peti- 
tioner is the owner of property bearing No. 31 
(old) and New No. 15, Lalbagh Road, Banga- 
lore City. A portion of the said property was 
notified for acquisition for a public purpose 
under Section 4 (1) of the Land Acquisition 
Act, 1894 (hereinafter referred to as ‘the Act’). 
After an enquiry contemplated under Sec- 
tion 5-A, in which the petitioner vainly object- 
ed against the acquisition, a declaration as re- 
quired under Section 6 of the Act was pub- 
lished. It was followed by service of notice 
to the petitioner under Sections 9 and 10 of 
the Act. In reply to the said notice, he sub- 
mitted that his entire property should be 
acquired and the acquisition of a portion of 
it would leave the rest without any use to him. 
That objection was raised under Section 49 
of the Act. The Land Acquisition Officer, 
without noticing the said objection, passed an 
award, the validity of which is called into ques- 
tion in this petition under Art. 226. 


2. The sole question that arises for 
consideration is, whether the objection raised 
by the petitioner under Section 49 after the 
declaration under Section 6 of the Act was 
tenable and the authorities were bound to act 
upon it. 

3. The answer to the said question de- 
pends upon the scope of Section 49 of the 
Act. The said section so far as it is relevant 
provides :— 


“Acquisition of Part of House or build- 
ing— (1) The provisions of this Act shall not 
be put in force for the purpose of acquiring a 
part only of any house, manufactory or other 
building, if the owner desire that the whole 
of such house, manufactory or building shall 
be so acquired : 

Provided that the owner may, at any time 
before the Deputy Commissioner has made his 
award under Section 11, by notice in writing, 
withdraw or modify his expressed desire that 
the whole of such house, manufactory or build- 
ing shall be so acquired : 
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Provided also that, if any question shall 
arise as to whether any land proposed to be 
taken under this Act does or does not form 
part of a house, manufactory or building witb- 
in the meaning of this section, the Deputy 
Commissioner shall refer the determinatien of 
such question to the Court and shall not take 
possession of such land until after the ques- 
tion has been determined : 


In deciding on such a reference the Court 
shall bave regard to the question whether the 
land proposed to be taken is reasonably re- 
quired for the full and unimpaired use of the 
house, manufactory or building.” 


(rest omitted as unnecessary) 

After reading the above provisions, I am firm- 
ly of the view, that the contention urged by 
learned Government Pleader that the peti- 
tioner ought to have expressed his desire for 
acquiring the whole of his property in his ob- 
jection against the preliminary notification 
under Section 4 (1) of the Act and not after 
the declaration under Section 6 of the Act, is 
not tenable. If I accept that contention, I 
would be unduly straining the scope of the 
section and unnecessarily limiting the right of 
the petitioner. The section begins with a man- 
date that the provisions of the Act shall not 
be put in force for the purpose of acquiring a 
parte if the owner desire that the whole 
of such house, manufactory or building shall 
be so acquired. The provisions of the Act 
includes the provisions relating to the deter- 
mination of the market value and passing the 
award. Therefore, if at any time before the 
award is made, the owner of the building ex- 
pressed his desire that a part of his building 
Shall not be acquired but the whole of it 
should be acquired, the authorities under the 
Act cannot say that that contention is belated. 

4. My view finds support: from a Full 
Bench decision of the Allahabad High Court 
in Bahori Lal v. Land Acquisition Officer, 
(AIR 1970 All 414) in which at page 427 at 
paragraph 28 it is observed thus: 


“After the making of the declaration 
under Section 6 of the Act, persons interested 
may not have any right to raise such objections 
as are open under Section 5-A but it is wrong 
to say that they are left only with the right to 
receive compensation. Under Section 48 (1) 
except in the case provided for in Section 36, 
the Government is at liberty to withdraw from 
the acquisition of any land of which posses- 
sion has not been taken. So, even after a 
declaration under Section 6 has been made, a 
person interested may raise objections or make 
representations in consequence of which the 
Government may ultimately withdraw from 


1977 


the acquisition of the land under Sec. 48 (1). 
For raising such objections or making such 
representations no statutory provision is need- 
ed under the circumstance stated in Section 49 
of the Act, right of objection has been given 
against partial acquisition. This right can be 
exercised both after the notification under 
Section 4 (1) and the declaration under Sec- 
tion 6 (1) of the Act......... ” 

5. In the view that I have taken and 
since there is no dispute in the case that a 
portion of the building has been acquired, the 
award so far as it relates to the property of 
the petitioner has to be quashed, with liberty 
to the respondents, to proceed with the matter 
after considering the objections of the peti- 
tioner, if need be, by suitably amending the 
declaration made under Sec. 6 (1) of the Act. 

6. In the result, the rule is made ab- 
solute only to the extent indicated above. The 
award so far as it relates to the property of 
the petitioner is quashed, with liberty thus re- 
served to the respondents. 


7. In the circumstances of the case, I 
make no order as to costs. 
Order accordingly. 
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V. S. MALIMATH, J. 

Syed Umer Saheb, Petitioner v. B. H. 
Santhkumaraiah and others, Respondents. 

Writ Petn. No. 6020 of 1976, D/- 19-7- 
1976. 

Karnataka Rent Control Act (1961), Sec- 
tion 29 — Right under Section is independent 
— Can be enforced simultaneously with execu- 
tion of a decree for arrears of rent — Land- 
lord obtaining decree for arrears — Partial 
satisfaction in execution proceedings — Appli- 
cation under S. 29 by landlord in proceedings 
under the Act not barred. (Para 3) 

P. Subba Rao, for Petitioner. 

ORDER :— The petitioner-tenant has 
challenged the order of the Munsiff, Mandya 
made under Section 29 (4) of the Karnataka 
Rent Control Act, 1961 (hereinafter referred 
to as the ‘Act’) and the order of the District 
Judge, Mandya, confirming the said order of 
eviction, 

2. The first respondent filed an appli- 
cation under Section 21 (1) (a), (h) and (j) of 
the Act. During the pendency of the said ap- 
plication, the landlord applied for action being 
taken under Section 29 of the Act on the 
ground that the petitioner has committed 
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default in the payment of rent. The landlord 
has also instituted a suit in the year 1974 for 
recovery of arrears of rent and obtained a 
decree. He sued out execution of the said 
decree. The decree was not satisfied. When 
the landlord filed an application before the 
learned Munsiff for taking action under Sec- 
tion 29 (4) of the Act, an order was made 
directing the petitioner to pay the arrears of 
rent of Rs. 1,470/- on or before 18-3-1976. 
The petitioner did not pay the said amount. 
He challenged the said order before the learn- 
ed District Judge, in revision. The learned 
District Judge dismissed the revision petition 
holding that there are no good grounds to in- 
terfere. Hence, he confirmed the order of the 
Munsiff. 


3. In this writ petition it was contend- 
ed by Shri P. Subba Rao, learned counsel for 
the petitioner that the landlord is not entitled 
to simultaneously pursue the two remedies — 
one under the Rent Control Act and another 
under the ordinary law. He submitted that the 
landlord, having obtained a decree for arrears 
of rent, sued out execution and obtained at- 
tachment of some of the moveables of the 
petitioner, could not have at the same time 
invoked the provisions of Section 29 of the 
Act to secure an order of eviction in his favour. 
Similar contention urged before the learned 
District Judge has been repelled and for good 
reasons. A right which the landlord has of 
securing an order of eviction by invoking the 
provisions of Section 29 of the Act, is an 
independent right which is conferred on the 
landlord by the statute. That right can be 
enforced by the landlord if the conditions 
specified in the statute are satisfied. The fact 
that the landlord is executing the decree for 
recovery of arrears of rent does not preclude 
the landlord from securing appropriate relief} ` 
under the provisions of the Act. If the peti- 
tioner had paid all the arrears of rent in ex- 
ecution of the Civil Court decree, the petitioner 
could have placed that material before the 
court functioning under the Karnataka Rent 
Control Act to persuade it to dismiss the ap- 
plication filed. under Section 29 of the Act. 
The decree passed by the Civil Court has not 
been fully satisfied though the landlord ob- 
tained a decree in his favour and took steps 
for execution of the said decree. The amount 
directed to be deposited by the Munsiff under 
Section 29 of the Act also has not been fully 
paid. The resultant position is that the arrears 
of rent due by the petitioner has not been paid 
and the petitioner has failed to show cause 
for not taking action under Section 29 of the 
Act. In these circumstances, it cannot be said 
that the learned Munsiff was not justified in 
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making an order under Section 29 (4) of the 
Act, y 
4. For the reasons stated above, this 
petition fails and is rejected. 
Petition rejected. 
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M/s. Kadidal S. Ramappa Gowda and 
Co., Petitioner v. The Additional Chief Market- 
ing Officer, Bangalore and others, Respondents. 

Writ Petn. No. 2539 of 1973, D/- 7-6- 
1976. 

Karnataka Agricultural Produce Market- 
ing (Regulation) Act (1966), S. 73 — Power 
fo suspemd licence — Nom-payment of sale 
proceeds by commission agent to principal be- 
cause of serious dispute of civil nature — Sus- 
pension of licence on ground of non-payment 
is not proper. 

The Market Committee, whenever a com- 
plaint is brought before it, is charged with a 
duty to see that the agriculturists get the sale 
‘proceeds of their commodities without delay. 
It may settle the differences between the par- 
ties and if there is any unimpeachable evi- 
dence on the delaying tactics of the Commis- 
sion Agent, it may take appropriate action 
under Section 73. But, if there is a serious 
dispute involving difficult questions of civil 
liabilities between Commission Agent and the 
principal on the question of payment, the Mar- 
ket Committee cannot constitute itself into a 
Civil Court and decide it and should not make 
it a ground to suspend or cancel the licence. 
In such cases, proper remedy is to leave the 
parties to seek their rights by other means 
known to law. (Para 8) 

Mohandas N. Hegde, for Petitioner; K. 
Shivashankar Bhat, for Respondents. 

ORDER :— The petitioner is a firm of 
Merchants and Commission Agents trading 
within the jurisdiction of the Agricultural Pro- 
duce Market Committee, Shimoga. The Mar- 
ket Committee, by its order dated 13-8-1973, 
suspended the petitioner’s licence, for a period 
of one month, under. Section 73 of the Karna- 
taka Agricultural Produce Marketing (Regula- 
tion) Act, 1966, (shortly called ‘the Act’). The 
petitioner’s appeal against the said order was 
dismissed by the Chief Marketing Officer, 
Bangalore. Hence, this writ petition under 
Art. 227 of the Constitution, 

2. The facts leading up to the order 
of suspending the licence, as revealed from 
the records, are these: 
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Respondent 3, Subbiah Gowda is a youn- 
ger brother of Laxman Gowda. They are 
agriculturists, having regular transactions with 
the petitioner on agricultural commodities, In 
January, 1973, the petitioner paid Rs. 7,401/- 
to Laxman Gowda as advance towards supply 
of areca, In the same month, the petitioner 
received 8 bags of areca which was credited 
to the account of Subbiah Gowda. The peti- 
tioner sold the said areca for Rs. 1,684.24 P., 
which was also credited to the account of 
Subbiah Gowda. The amount, however, was 
not paid to Subbiah Gowda when demanded. 
The petitioner contended that they were jū- 
structed by Laxman Gowda not to make pay- 
ment to Subbiah Gowda, since there was a dis- 
pute between the brothers as to the division 
of their family properties. The petitioner also 
contended that they had opened account in the 
name of Subbiah Gowda at the instructions 
from Laxman Gowda. 


3. Subbiah Gowda, complaining non- 
payment of the sale proceeds of areca, ap- 
proached the Market Committee for an investi- 
gation and relief, The Secretary of the Mar- 
ket Committee called upon the petitioner to 
make payment to Subbiah Gowda. The peti- 
tioner, in their reply, explained the circum- 
stances under which they have withheld the 
payment; but finally offered to pass on the 
said amount to the Secretary of the Market 
Committee to make the payment to Subbiah 
Gowda with the risks attendant thereto. The 
Secretary, without accepting the offer, brought 
the matter before the Market Committee and 
the Committee, by its Resolution dated 13-8- 
1973, suspended the trading licence of the 
petitioner for one month. 


4. The above action was taken under 
Section 73 of the Act. The section, so far as 
it is relevant, provides : 

“Power to cancel or suspend licences.— 
(1) Subject to the provisions of sub-section (4), 
a market committee may, for reasons to be 
recorded in writing, suspend or cancel a 
licence— 

(a) xx XX XX XX 

(b) if the holder thereof or any servant 
or any one acting on his behalf with his ex- 
press or implied permission, commits a breach 
of any of the terms or conditions of the 
licence.” 


: 5. The licence was. issued in Form 
No. 36 under Rule 76 (4) of the Karnataka 
Agricultural Produce Marketing (Regulation) 
Rules, 1968. It was issued subject to the con- 
ditions laid down in the Act, Rules, Bye-laws 
and such other conditions as may be laid 
down by the Committee, 
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6. The complaint against the peti- 
tioners was that they had contravened the 
provisions of Section 78 (2) (b) of the Act. 
The said sub-section provides: 

“(2) Every commission agent shall be 
liable— 

(a) xx XK XX XX 

(b) to pay the principal, as soon as the 
goods are sold, the price thereof, irrespective 
of whether he has or has not received the 
price from the buyer of such goods.” 


7. From the above provisions, it is 
seen that it is obligatory for the Commission 
Agent to pay the principal, the sale proceeds, 
as soon as the goods are sold, irrespective of 
whether the Commission Agent has received 
the sale amount or not. The breach of this 
condition may be a good ground for suspend- 
ing the licence under Section 73 (1) (b) of the 
Act. 


8. It seems to me that Section 73 of 
lthe Act was intended to “protect’ the interests 
of the growers or agriculturists. The principle 
behind the Section appears to be that they 
should get their dues without delay, and should 
not be unnecessarily driven to litigations to 
recover the sale proceeds of their agricultural 
commodities. The Market Committee is charg- 
ed with a duty to look into these matters 
whenever a complaint is brought before it. 
But, while so examining the complaint, it can- 
not constitute itself into a Civil Court to decide 
difficult questions of civil liabilities. The Mar- 
ket Committee may examine any dispute, ad- 
vise the parties to settle their differences and 
if there is unimpeachable evidence on the 
delaying tactics of the Commission Agent, it 
may take appropriate action under Section 73. 
But if there is a serious dispute between the 
Commission Agent and the principal, or other 
claimant, on the question of payment, the Mar- 
ket Committee should not make ita ground 
to suspend or cancel the trading licence. In 
such cases, it is better that the parties are left 
to work out their rights by other means known 
to law. 

9, In the instant case, the, fact remains 
that the petitioner did not pay the sale price 
of areca when demanded by Subbiah Gowda. 
But, the petitioner gave reasons why they were 
compelled to delay the payment. The Market 
Committee appears to have not considered and 
rejected that explanation as frivolous or vexa- 
tious. It has not observed that the contention 
raised by the petitioner was ex facie unten- 
able. At any rate, its order is silent over the 
matter and so also the order of the appellate 
authority. In the absence of such a finding, 
the Committee, in my view, was in error in 
suspending the licence of the petitioner. 
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10. In the result, the rule is made ab- 
solute. A writ of certiorari shall go to quash 
the impugned orders. The matter stands re- 
mitted to tbe Market Committee for recon- 
sideration of the entire matter, in the light of 
this order, with liberty to the parties to pro- 
duce all the materials. . 

In the circumstances of the case, I make 
no order as to costs. 

Petition allowed. 
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K. JAGANNATHA SHETTY, Ff. 
Shivaputragouda Chandregouda 
Petitioner v. S. 
Respondents. 


Writ Petn. No. 1120. of 1975; D/- 8-7- 
1976°. 


Patil, 
G. Hiremath and another, 


(A) Karnataka Co-øperative Societies Act 
(11 of 1959), Sections 70, 70A (as amended 
by Act 89 of 1975) ~~ Dispute under Sec. 70 
not relating to elections —- Must be referred 
to Registrar within six years from the date 
of cause of action. (Para 3) 


(B) Karnataka Co-operative Societies Act 
(11 of 1959), Section 70 — Dispute under — 
Proceedings before Arbitrator not governed 
by strict rules of evidence. 

Where in the proceedings before the Ar- 
bitrator, relating to a dispute under Sec. 70, 
the petitioner who was in the position of a 
defendant avoided to step into the witness 
box to subject himself to cross-examination 
by the plaintiff society, but preferred to sub- 
mit a written statement clarifying therein that 
he was making that statement under oath, the 
Arbitrator and the Tribunal were justified in 
considering that statement as a sworn state- 
ment of the defendant. (Para 5) 

(C) Constitution of India, Article 226 — 
Karnataka Co-operative Societies Act (11 of 
1959), Sections 69, 70 — Petitioner admitting 
entire claim of society in proceedings under 
Sec. 70 — New plea in writ petition to bifur- 
cate the claim for adjudication in surcharge 
proceeding held could not be allowed. 

(Para 6) 

Cases Referred: Chronological Paras 
(1975) 2 Kant LJ 118 = ILR (1975) Kant 
1202 6 


(1974) W. P. No. 2155 of 1972, D/- 5-11- 
1974 (Kant) 6 


°(To quash the Order of Chairman Karnataka 
Co-op. Appellate Tribunal, Bangalore D/- 
28-9-1974). 


HT/IT/C484/76/AS/MV] 
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we 1 Mys LJ 12 = (1978) 9 Co-op. LJ 
8 
AIR 1972 Mys 
455 
(1970) 1 Mys LJ 80 = 
90 


117 = (1971) 2 Mys LJ 
8 


(1971) 7 Co-op LJ 
8 


R. P. Hiremath, for Petitioner; M. Rama 
Bhat, for Respondent No. 1. 

ORDER:— The validity of an award 
made by the Arbitrator and affirmed by the 
Karnataka Co-operative Appellate Tribunal, 
is called into question in this petition under 
Article 227. 

2. The petitioner was a Secretary of 
the Shiggaon Taluka Co-operative Agricul- 
tural Association which is a society registered 
under the Karnataka Co-operative Societies 
Act, 1959. The Society raised a dispute 
under Section 70 of the Act claiming Rupees 
8,358-51 from the petitioner stating that he 
was liable to pay as per the accounts main- 
tained by the Society. Before the Arbitrator, 
on behalf of the Society, its President and the 
Auditor were examined as P. Ws. 1 and 2. 
The petitioner did nat examine himself. In- 
stead, he filed & statement describing the same 
as a statement made on oath. The Arbitrator 
on his own appraisal of the evidence, held 
that there was a shortage in cash balance 
and deficiency in stock worth Rs. 3,358-51 
which the petitioner was liable to make good. 
He accordingly made an award, against which 
the petitioner preferred an appeal to the Co- 
operative Appellate Tribunal, The Tribunal 
has dismissed the appeal. Hence this peti- 
tion under Article 227, 

3. Out of the three contentions urg- 
ed by Sri. R. P. Hiremath, learned counsel for 
the petitioner, the first related to the law of 
limitation. Counsel said that the case against 
the petitioner was governed by the rule of 
two years as provided by the proviso to Rule 
81 (2) of the Co-operative Societies Rules, 
1960 and not by. the rule of six years as stat- 
ed by the Tribunal. In support of his con- 
tention, he relied upon a decision of this 
Court in Timanna Vishveshwar Bhat v. 
Vijravalli Village Vyavasaya Sahakar Sangh 
Ltd., (1970) 1 Mys LJ'80. Therein, this 
Court was concerned with the scope of R. 31 
(2) which provides a period of limitation of 
six years from the date of the cause of. ac- 
tion. The case is not directly on the point 
with which we are now concerned. Counsel 
also relied upon another decision of this 
Court in Sri Kaishnaraja Wadayar Co-opera- 
tive Society Ltd. v. Ratnam Gopalaswamy 
Iyengar, (1971) 2 Mys LI 455 = (AIR 1972 
Mys 117). This case was also not concern- 
ed with the scope of the proviso to Rule 31 
(2). In that case, the Court considered only 
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the validity of Rule 81 (2), and therefore 
not relevant to our problem. 

The case which is directly on the point 
and against the contention urged for the peti- 
tioner is D. H. Raghavendra Rao v. Bellary 
Town Co-operative Stores Ltd., (1978) 1 Mys 
LJ 12. A Bench of this Court while dealing 
with the scope of the proviso to Rule 31 (2) 
has stated that the words ‘act or omission’ in 
the first proviso to Rule 31 (2) would not 
include every act or omission giving rise to 
a dispute, but they have reference only to a 
civil wrong where a claim is based on tort or 
wrongful act, In the said decision, it was 
clearly held that the claim of the Society, un- 
less it is based on tort or wrongful act, is 
governed by the rule of six years of limita- 
tion as provided by Rule 81 (2). The Tri- 
bunal has applied the ratio of Raghavendra 
pet case, and in my opinion, very correct- 
y 

But all these decisions are only of aca- 
demic importance today. After the introduc- 
tion of Section 70A by Karnataka Amend- 
ment Act 39 of 1975, the period of limitation 
for all disputes except those relating to elec- 
tion, is six years from the date of. the cause 
of action. The said Section is retrospective 
in nature and reads thus: 

“70A. Period of. limitation (1) No dis- 
pute under Section 70 shall be entertained 
unless it is referred to the Registrar within 
six years from the date of the cause of action: 

Provided that a dispute relating to the 
election of a member, President, Vice-Presi- 
dent, Managing Director, Honorary Secretary 
or other officer of the Committee shall be 
referred to the Registrar within thirty days 
from the date of declaration of the result of 
the election. 

(2) xx > X XX xx” 

In view of the above provisions, I re- 
ject the first contention. 


4, The second contention urged for 
the petitioner related to the legality of the 
enquiry held by the Arbitrator. Counsel 
submitted that the Arbitrator did not examine 
the petitioner, but proceeded on the wrong 
assumption that he had deposed before him. 
He also said that the Tribunal was also of 
the same erroneous view while dismissing the 
appeal, 

5. It is true that the petitioner was 
not examined asa witness, but nobody could 
be blamed for that. It was his own fault. He 
was in the position of a defendant. The Soci- 
ety as a plaintiff had no right to demand his 
examination. In fairness, the petitioner him- 
self ought to have stepped into the witness 
box and subjected himself to cross-examina- 
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tion. But, he preferred to submit a written 
statement, in the preamble of which, he said 
that he was making that statement under 
oath. Quite naturally, the Arbitrator and the 
Tribunal has to consider that statement as a 
sworn statement of the petitioner. If it has 
been ignored, it would have been error call- 
ing for interference. The proceedings before 
the Arbitrator were not governed by the 
strict rule of evidence. The Arbitrator was 
bound to consider the statement of the par- 
ties, written or oral. I, therefore, reject the 
second contention also, 


6. The last contention urged for the 
petitioner was that having regard to the facts 
of the case, the dispute raised ought not to 
have been entertained by the Arbitrator under 
Section 70, as the matter falls within the 
surcharge proceeding under Section 69 of the 
Act. In support of the contention, reliance 
was placed on a decision of this Court in K. 
Rana v. Katapady Service Co-operative Soci- 
ety Ltd. (W. P. No. 2155 of 1972 disposed 
of on 5-11-1974) (Kant). That was a case 
in which the audit report of a Society stated 
that the President of one Society has not 
handed over certain stock of goods to another 
Society at the time of the merger of those 
two Societies. The Arbitrator to whom the 
dispute as to the liability of the President 
was referred under Section 70, held that the 
President was liable to make good the loss. 
The Award to that extent was challenged on 
the ground that the Arbitrator had no juris- 
diction to adjudicate the dispute under Sec- 
tion 70. Accepting that contention, this Court 
observed that if a dispute against an officer 
of a Society relates to any deficiency caused 
in the assets of the Society either by breach 
of trust or wilful negligence or by misappro- 
priation or fraudulently retaining any money 
or other property belonging to such Society, 
such dispute cannot be adjudicated under 
Section 70 of the Act, and it ought to be 
taken up for surcharge under Section 69 of 
the Act. The above case was explained in 
Shivappa v. Kunimellalli Doddapramanada 
Pattin Vyavasaya Sahakari Sangha ((1975) 2 
Kant LJ 118) in which it was observed that 
Sectioń 69 of the Act would be attracted only 
where the loss caused to the Society or de- 
ficiency in the assets of the Society has been 
discovered in the course of an audit, enquiry, 
inspection or the winding of the Co-operative 
Society under Sections 68, 64 and 65 or Sec- 
tion 72 and it has no application if the defi- 
ciency complained of was discovered in the 
course of the official business. 

In the instant case, the entire amount 
claimed from the petitioner was not on the 
basis of an audit report. One item, however, 


Muthappa Gowda v. Putta Master (Malimath J.) 


[Pr. 1] Kant. 89 


amounting to Rs. 842-70 towards short credit 
was based on the audit report of the years 
1966-67 and 1967-68. The rest of the claim 
falls squarely within the scope of Section 70. 
Now the question is whether I would be jus- - 
tified in bifurcating the claim at this stage on 
the objection raised for the first time. It 
seems to me that such bifurcation is uncalled 
for and unjustified on the facts. Nothing pre- 
vented the petitioner to raise that objection 
either before the Arbitrator or before the Tri- 
bunal. He not only did not raise that objec- 
tion, but practically .admitted the claim of 
the Society. Therefore, regard being had to 
the peculiar facts of this case and the con- 
duct of the petitioner, I reject the third con- 
tention also. 

7. In the result, rule is discharged, 
but in the circumstances, no costs. 

Rule discharged. 
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V. S. MALIMATH, J. 

Muthappa Gowda, Appellant v, 
Master, Respondent. 

Exn. Second Appeal No. 86 of 1975, D/- 
17-2-1976*. 

Karnataka Agricultural Debtors’ (Tem- 
porary Protection) Act (1973), Section 3 — 
Scope — Section 3 does not prohibit filing 
of execution petition but only contemplates 
stay of proceedings for execution. 


Having regard to the provisions of Sec- 
tion 4 of the Act, the decree-holder is entitl- 
ed to add to the period of 12 years (pre- 
scribed by Art. 186 of the Limitation Act 
for filing the execution petition) the period 
during which the proceeding in execution of 
the decrees or orders are stayed under the 
Act. Hence it is obvious that Section 4 will 
not be rendered nugatory if Section 8 is un- 
derstood as only having the effect of staying 
further proceedings in execution of the 
decrees or orders and not prohibiting filing 
of execution petitions, (Paras 2, 8) 


K. Krishna Bhat, for Appellant; P. Gana- 
pathy Bhat, for Respondent. 


JUDGMENT:— This is Decree-Holder’s 
second appeal against the order of the Cavil 
Judge, Puttur, in Ex. A. No. 8 of 1975 re- 
versing the order of the Principal Munsiff, 
Puttur, in Ex. Case No. 114 of 1974 
(O. S. No. 354 of 1968). The appellant. obtain- 


“(Against order of Civil J. Puttar in Ex. 
Appeal No. 8 of 1975, D/- 29-9-1975). 
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ed a money decree in O. S. No. 854 of 
1968 on the file of the Munsiff, Puttur, on 
28th of November 1968. He sought execu- 
tion of the said decree in Ex. Case No. 114 
of 1974 on 27th May, 1974 by sale of an 
agricultural land belonging to the judgment- 
debtor. The judgment-debtor resisted the 
execution relying upon the provisions of the 
Karnataka Act No. 25 of 1978. The Karna- 
taka Agricultural Debtors’ (Temporary Pro- 
tection) Act, 1978 (hereinafter referred to 
as the Act), The benefit of the Act is avail- 
able only to an agricultural debtor defined in 
sub-section (2) of Section 2 of the Act. The 
decree-holder took the stand that the judg- 
ment-debtor is not an agricultural debtor as 
defined in the Act. The Executing Court up- 
held the contention of the decree-holder and 
came to the conclusion that the judgment- 
debtor is not an agricultural debtor. Hence. 
objection of the judgment-debtor was over- 
ruled and the schedule properties were dire- 
cted to be sold in execution of the said 
decree, That order was reversed on appeal 
by the learned Civil Judge, Puttur, who held 
that the respondent-judgment-debtor is an 
agricultural debtor and therefore entitled to 
the benefit of the said Act. Relying upon Sec- 
tion 3 of the Act he dismissed the execution 
case. It is the said order that is challenged 
by the decree-holder in this Execution Second 
Appeal. 


2. Section 8 of the Act provides as 
follows: 


“Notwithstanding anything: contained in 
any law or judgment or order of any court or 
competent authority, all proceedings in ex- 
ecution of any decree or order of any court 
or competent authority for the sale of any 
land held by an agricultural debtor for reali- 
sation of any debt due by him shall, for a 
period of two years from the commencement 
of this Act, be stayed”. 


The said Act came into force on 29th Novem- 
ber, 1978 whereas the Execution Petition was 
‘filed after the Act came into force, on 27-5- 
1974. What Section 8 of the Act provides is 
for staying all proceedings in execution of 
decrees or orders by sale of any land held by 
an agricultural debtor for a period of two 
years from the commencement of the Act. 
Section 8 does not prohibit presentation of 
filing of Execution Petitions to appropriate 
courts for execution of the decrees or orders. 
All that it contemplates is stay of all pro- 
ceedings in execution for a period of two 
years from the commencement of 
the Act if the said proceedings for 
execution pertain to the sale of any agricul 
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tural land for realisation of any amount due 
by the agricultural debtor. | 


3. It is not possible to accede to the 
contention of Sri P. Ganpathy Bhat, learned 
counsel for the respondent, that during the 
period of two years contemplated by Section 
8 of the Act the statute prohibits filing of 
execution petitions in which the,sale of, land 
held by an agricultural debtor is sought for 
realisation of any debt due by him. Sri Bhat, 
invited my attention to Section 4 of the Act 
which provides that for the purpose of limita- 
tion, the period during which the proceed- 
ings are stayed by the Act shall be excluded. 
It was contended that the said provision will 
be rendered nugatory if Section 3 is inter- 
preted as not prohibiting the filing of execu- 
tion for sale of any land held by an agricul- 
tural debtor. Article 186 of the Limitation 
Act, for instance, prescribes period of limita-! 
tion of 12 years for filing the execution peti-| 
tions. Having regard to the provisions of Sec- 
tion 4 the decree-holder is entitled to add to 
the said period of 12 years the period during: — 
which the proceedings in execution of the de- 
cree or orders were stayed under the Act. 
Hence, it is obvious that Section 4 will not 
be rendered nugatory if Section 8 of the Act 
is understood as only having effect of stay- 
ing further proceedings in execution of the 
decrees or orders and not prohibiting filing 
of execution petitions. I am therefore clearly} 
of the opinion that the court below was 
wrong jn dismissing the execution case No. 
114 of 1974. What the learned Civil Judge 
should have done was to direct the Execut- 
ing Court to stay the execution petition in 
accordance with Section 8 of the Act. 


4. For the reasons stated above, this 
appeal is partly allowed, The order of the 
learned Civil Judge setting. aside the order of 
the Executing Court and holding that the res- 
pondent is a debtor as defined in the Act is 
affirmed. The order of the learned Civil 
Judge is set aside only in so far as it pertains 
to the dismissing of execution case No. 114 
of 1974. The Executing Court is directed to 
retain the execution case No. 114 of 1974 and 
dispose of the same in accordance with law 
after the expiry of the period of statutory 
stay. No costs. 


Appeal partly allowed. 
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Patel Munireddy and others, Petitioners 
v. The Deputy Commissioner, Bangalore and 
others, Respondents. 

Writ Petns. Nos. 6545 and 6506 to 6510 
of 1975, 1416 to 1422, 2326, 8935 to 3997, 
5393 and 5894 of 1976, D/- 29-7-1976. 

Karnataka Acquisition of Land for Grant 
ef House Sites Act (18 of 1973), Section 8 
and Rule 6 (8) — Duty of Asstt. ` Commis- 
sioner to hear objectors and the Block Deve- 
lopment Officer on the date fixed for enquiry 
— Hearing of both is mandatory. 

Rule 6 should be given a peremptory 
construction. Under the said Rule it is obliga- 
tory for the Assistant.Commissicner to afford 
an opportunity of being heard, both to the 
objector and also to the Block Development 
Officer who initiated the acquisition proceed- 
ings. (Para 10) 

Sub-rule (8) positively states that the 
Assistant Commissioner shall hear the ob- 
jector and the Block Development Officer. 
“Hearing” in the context is “personal hearing” 
and not mere opportunity to file objections. 
Such personal hearing appears to have de- 
liberately provided to assist the Assistant Com- 
missioner in reaching a proper conclusion as 
to the suitability of the land and the need for 
its acquisition. (Para 12) 


The hearing contemplated under Rule 6 
(3) is not an empty formality. If there is any 
objection raised, the Assistant Commissioner 
must consider it without any preconceived 
notion, after affording an opportunity of being 
heard, both to the objector and the Block 
Development Officer or the Chief Officer as 
the case may be. AIR 1975 SC 2190, Follow- 
ed. (Para 14) 
Cases Referred: Chronological Paras 
AIR 1975 SC 2190 = 1975 UJ (SC) 719 on 


(1972) 2 Mys LJ 186 13 
AIR 1959 SC 308 = 1959 Supp (1) SCR 

319 12 
1911 AC 179 = 80°LJKB 796 12 


H. K. Vasudeva Reddy for M/s. Kesvy 
and Co, (in W. P. 6545/75), S. G. Doddakale- 
gowda (in W, Ps. 1416/to 1422/76) T. R. 
Subbanna (in W. P. 2826/76), S. Shivaram 
(in W. Ps. 3935 to 3937/76), G. Gangi Reddy 
(in W. Ps. 5398 and 5394/76) and M. G. 
Narasimhaswamy (in W. Ps. 6506 to 6510/ 
75), for Petitioners; K. S. Puttaswamy, I Addl. 
Govt Advocate, for Respondents, 

ORDER:—— The lands of the petitioners 
have been acquired for providing house-sites 
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to the weaker sections of the Community 
under the Karnataka Acquisition of Land for 
Grant of House Sites Act, 1972 (Karnataka 
Act 18 of 1978) (hereinafter referred to as 
“the Act”), and the Rules framed thereunder. 
The validity of the acquisition proceedings 
is called into question in all these petitions, 


2. The common complaint of the 
petitioners, to put it shortly, is as follows:— 

The acquisition proceedings in each of 
these cases were initiated by the local Block 
Development Officer. Upon the publication 
of the notifications under Section 8 (1) of the 
Act, the petitioners filed their objections 
within the time allowed to them. But the 
Assistant Commissioner who received the ob- 
jections, did not hold the enquiry as requir- 
ed under Rule 6 of the Rules, He did not 
either send their objections to the Block 
Development Officer for his comments, or 
heard him in the presence of the petitioners, 
The petitioners have been thus deprived of 
an opportunity to contradict the opinion of 
the Block Development Officer and convince 
the Assistant Commissioner to drop the pro- 
ceedings. The hearing of the Block Develop- 
ment Officer in the presence of the peti 
tioners was mandatory, or at least affording 
an opportunity of being heard, by notifying 
common date of hearing was a must. The non. 
observance of these mandatory provisions, 
has rendered the acquisition proceedings to 
be invalid. 

3. On behalf of the respondents, al- 
though no Statement of Objections has been 
filed, it is admitted that the Block Develop- 
ment Officer who initiated the acquisition 
proceedings has not notified. the date of hear- 
ing of the objections, and also not heard 
when the petitioners or their advocates were 
heard on a particular date. 


The question is, whether it was obliga- 
tory to have afforded an opportunity of be- 
ing heard to the Block Development Officer 
and whether the Assistant Commissioner 
ought to have heard him in the presence of 
the petitioners and other objectors. Mr, Put- 
tdswamy, learned High Court Government 
Advocate contended to the contrary. He said 
that the omission to follow that procedure 
would not invalidate the acquisition since the 
petitioners were nct denied of their right of 
hearing. 

4. The contentious could be properly 
determined after referring to the circum- 
stances under which the Act and the Rules 
were enacted. The Government of India in- 
troduced a scheme to provide house-sites to 
the families of landless workers who do not 
already own a site or a house or a hut. The 
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scheme directed the State Governments and 
the Administration of the Union Territories 
to take urgent action to enact suitable legis- 
lation conferring homestead rights on landless 
workers in rural areas and utilise available 
land in villages for providing house sites, free 
of costs, to families of landless workers 
in rural areas. The entire cost of ac- 
quiring and developing land for providing 
house sites to such families would be met by 
the Government of India as 100% grant as- 
sistance which would be made available to 
States and Union Territories outside their 
Plan Ceilings. Details of the Scheme intro- 
duced by the Government of India are set 
out as Annexure to the State Government 
Notification G. O. No. DPC 15 DRH 72, 
dated 18th May 1972, Pursuant to the said 
Scheme, the State Government has under- 
taken a massive programme for providing 
house sites to the weaker sections of the Com- 
munity. An order dated 18th May 1972 was 
issued giving guidelines to the Officers to 
take immediate steps for making available the 
suitable lands for house sites either by ac- 
quisition or by other means. Clause (2) of 
the said Order provides for selection of sites. 
It reads: 

“(2) Selection of Sites:— The land re- 
quired for implementation of the scheme will 
be obtained by utilisation of available Gov- 
ernment land; or Gaonthana land where such 
land is available. Where no such land is avail- 
able, land may be obtained by donations from 
philanthrophic villagers; and where this is 
not possible, by acquisition of suitable land 
under the Land Acquisition Act. Lands of 
Scheduled Castes or tribes or of denotified 
tribes should not be acquired for the purpose. 

The villages selected under this pro- 
gramme should be fairly large. Villages with 
a High School, Primary Health Centre or a 
shandy or a hobli headquarters or villages 
with larger population should be selected for 
the purpose, in the first instance. 

The following procedure is laid down 
for selection of land:— 

A Committee consisting of Tahsildar, 
Block Development Officer, Officer-in-Charge 
of the Primary Health Centre, Social Welfare 
Inspector will be constituted in each taluk 
for the selection of proper village sites as per 
the Scheme. The Block Development Offi- 
cer will be the Convenor of the Committee. 
The Committee will make selection in con- 
sultation with the village Panchayats. While 
doing so, the Committee should bear in mind 
the following points among other things:— 

(a) The land selected for acquisition 
should be non-controversial to avoid delay in 
acquisition proceedings as far as possible. 
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(b) Where land has to be obtained from 
private parties the same may be secured by 
private negotiations on the basis of private 
transactions available in the neighbourhood 
as on the lines of the Trust Board Act. 

(c) The size of the site should not be 
less than 150 Sq. Yds. 

(d) The location should be nearer the 
village and working place of the prospective 
allottees. 


(e) The land so selected should also be 
suitable from hygienic point of view. 

(£) The Assistant Commissicner should 
oversee the work. 


(g) The Unit for formulation of the pro- 
ject shall be the Community Development 
Block. (i. e jurisdiction of Taluk Develop- 
ment Board), 


The Assistant Commissioner of the Re- 
venue Sub-Division shall be responsible to 
step up the work. A Committee consisting 
of the Assistant Commissioner, District Health 
Officer and District Social Welfare Officer 
is constituted for each Revenue Sub-Division 
to oversee the work of the Taluk Committees. 


After selection of the sites, proposals 
should be sent immediately for acquisition of 
the land — clearly indicating therein the land 
that is to be granted under the Land Grant 
Rules, lands donated and the land to be ac- 
quired under the Land Acquisition Act. 
Where the land is vested in Village Pancha- 
yats, proposals may be initiated for divesring 
the land from the Village Panchayats under 
Section 49 (2) of the Mysore Village Pan- 
chayats and Local Boards Act, 1959, so as 
to make it available for grant, free of cost 
under the Land Grant Rules”. 


5. The Act and the Rules provide a 
scheme for selecting and acquiring suitable 
lands. The Act just contains 7 Sections, out 
of which Section 3 alone is relevant for our 
purpose. It provides: 


8. Acquisition of Land— (1) If at 
any time, in the opinion of the State Govern- 
ment any land is required for the purpose of 
providing house sites to the weaker sections 
of people who are houseless, the State Gov- 
ernment may, by notification, give notice of 
its intention to acquire such land, 

(2) On the publication of a notification 
under sub-s. (1), the State Government shall 
serve notice upon the owner or where the 
owner is not the occupier, on the occupier of 
the land and on all such persons known or 
believed to be interested therein to show 
cause, within thirty days from the date of ser- 
vice of the notice, why the land should not 
be acquired. 
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(8) After considering the cause, if any, 
shown by the owner of the land and by any 
other person interested therein, and after 
giving. such owner and person an opportunity 
of being heard, the State Government may 
pass such orders as it deems fit. 

(4) After orders are passed under sub- 
section (3), where the State Government is 
satisfied that any land should be acquired for 
the purpose specified in the notification issu- 
ed under sub-section (1), a declaration shall, 
by notification be made to that effect. 

xX xx xx xx 

xx xx xx XX 

The power of the State Government to 
hear objections has now been delegated to 
the Assistant Commissioner. The power of the 
Government to consider the objections and 
issue a declaration that the land is needed for 
the public purpose has been delegated to the 
Deputy Commissioner. The rules framed 
under the Act, provide a detailed procedure 
for selecting suitable land, serving of notices 
. to the owner and all other interested persons 
inviting objections and consideration of their 
objections. 

6. Rule 8 confers power on the Block 
Development Officer to initiate proceedings 
for the acquisition of land when he feels that 
that land is needed for the public purpose of 
granting house sites to the siteless and house- 
less people. The Block Development Officer 
shall submit a report to the Assistant Commis- 
sioner of the Sub-Division furnishing, inter 
alia, the details regarding the suitation of the 
land, approximate extent, assessment and ap- 
proximate value of the land, with the name 
of Kathedar, Anubhavadar or occupiers, with 
the plan or sketch and the encumbrances 
subsisting on the land. On that report, the 
Assistant Commissioner shall submit proposals 
for issuing notification under Section 8 (1) of 
the Act. After the notification is issued, the 
Assistant Commissioner shall cause a notice 
to be given to the owner or the occupier of 
the land and all such persons known or be- 
lieved to be interested in the Jand, calling 
upon them to submit objections within 30 
days from the date of service as ta why the’ 
land should not be acquired. The procedure 
for issuing such notices are set out under 
Rule 4, It states that such notice shall also 
be published at convenient places in the 
locality where the land is situated. The 
copies thereof also shall be affixed in the Offi- 
ces of the Assistant Commissiuner, Tahsildar 
of the Taluk, Block Development Officer of 
the Block, and the Village Chavadi, if any. 
If no objection is filed by anybo.ly, the tusk 
of the Assistant Commissioner becomes sim- 
ple. He will then report to the Deputy Com- 
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missioner with a request to publish a decla- 
ration as required under Section 8 (4). But, 
when any objection is filed, Rule 6 steps in 
to regulate the procedure for its consideration 
and disposal. Rule 6 reads as follows: 


“6, Hearing of Objections — (1) If a 
statement of objections is filed after the dates 
specified in the notice under sub-section (2) 
af Section 8 or by a person who is not in- 
terested in the land, it shall be summarily 
rejected. 


(2) If any objection is received from a 
person interested in the land on or before the 
date specified in the notice under sub-sec. (2) 
of Section 8, the Assistant Commissioner shall 
fix a date for hearing the objections and give 
notice thereof to the objectors. Copies of the 
objections may also be sent to the Block 
Development Officer or the Chief Officer, 
as the case may be, who may submit a 
statement by way of answer to the objections. 


(3) On the date fixed for enquiry or on 
any other date to which the enquiry may be 
adjourned by him, the Assistant Commis- 
sioner shall hear the objector or his Advo- 
cate and the Block Development Officer or 
the Chief Officer or their representative, as 
the case may be, and record any evidence 
that may be produced in support of the ob- 
jections,” 


7. Sub-rule (2) of Rule 6 enjoins 
upon the Assistant Commissioner to fix a date 
for hearing the objections and give notice 
thereof to the objectors, He is also required 
to send copies of the objections to the Block 
Development Officer. The Block Develop- 
ment Officer, may submit a statement by way 
of answer to the objections. Sub-rule (8) 
casts a duty on the Assistant Commissioner to 
hear the objectors and also the Block Deve- 
lopment Officer on the date fixed for enquiry 
or any other date to which the enquiry may 
be adjourned by him. He is also required to 
record any evidence that may be produced in 
support of the objections. The hearing con- 
templated under the rule, both for the per- 
sons who have filed the objections and also 
the Block Development Officer, is only one 
hearing in the presence of each other. 


8.‘ Mr. Puttaswamy, learned Govern- 
ment Advocate submitted that under Rule 6, 
it is not obligatory for the Assistant Commis- 
sioner to hear the Block Development Officer 
or his representative, and if the Block Deve- 
lopment Officer does not come and partici- 
pate in the enquiry, the Assistant Cemmis- 
sioner carrot vainly wait for his presence. 
He, however, conceded that such hearing of 
the objectur is obligatory. 
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9. Tt is true that if the Block Deve- 
lopment Officer, despite due service of notice 
of hearing, does not turn out, the Assistant 
Commissioner cannot go in search of him 
without completing the enquiry. But when 
such intimation is given, there is hardly any 
scope for thinking that the Block Develop- 
ment Officer who is subordinate to the Assis- 
tant Commissioner, would remain absent with 
contumacious conduct. It is a part of his 
statutory duty to assist the Assistant Com- 
missioner in reaching a proper conclusion as 
to the suitability of the land and the need 
for its acquisition. He could ignore the 
notice of hearing only at his peril. 

10. When Rule 6 (8) states that the 
Assistant- Commissioner shall hear the objec- 
tor or his advocate and the Block Develop- 
ment Officer or his representative, I cannot 
possibly accept the contention of Mr. Putta- 
swamy that hearing of the persons who have 
filed objections alone is mandatory and hear- 
ing the Block Development Officer is direc- 
tory. The plain words of Rule 6 (8) do not 
lend support to such construction. It may be 
that Section 3 does not contemplate of issu- 
ing notice of. hearing to the Block Develop- 
ment Officer. But it is nobody’s case that 
Rule 6 which provides procedure of enquiry 
is beyond the scope of the rule-making power. 
Under the said rule, the least that is ex- 
pected from the Assistant Commissioner is 
to afford an opportunity of being heard, both 
to the objector and also to the Block Develop- 


ment Officer who initiated the acquisition 
proceedings, 
-11 I will now give a few more re 


asons why Rule 6 should be given a peremp- 
tory construction, -and why at least it is obli- 
gatory for the Assistant Commissioner to 
afford a personal hearing to the objector and 
the Block Development Officer. Under R. 6 
(2), it is not obligatory for the Block Deve- 
Jopment Officer to submit his statement by 
way of answer to the objections. He may or 
may not submit such statement He might 
as well say that he would participate in the 
enquiry and effectively counter the objections 
raised. If no notice of hearing is given to 
the Block Development Officer, he would be 
deprived of an opportunity to meet the ob- 
jections raised against the acquisition or to 
convince the Assistant Commissioner why the 
proposed acquisition should not be dropped. 

12. Sub-rule (8) positively states that 
the Assistant Commissioner shall hear the 
objector and the Block Development Officer. 
“Hearing” in the context is “personal hear- 
ing” and not mere opportumity to file objec- 
tions. Such personal hearing appears to have 
deliberately provided to assist the Assistant 
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Commissioner in making a proper report on 
the proposed’ acquisition. It is an opportu- 
nity afforded both to the objector and to the 
Block Development Officer to persuade the 
Assistant Commissioner to accept their points 
of view. The proceedings before the Assistant 
Commissioner is quasi-judicial. See State of 
Mysore v. V. K. Kangan (AIR 1975 SC 2190 
at p. 2192, para 8). If the right to be heard is 
to be a real right and is worth anything, it 
must carry with it a right in the person to 
know the case which is made against him. 
He must know that materials have been col- 
lected, what evidence has been given and 
what statements or reports have been made 
affecting his rights. He must be given “a 
fair opportunity for correcting or contradict- 
ing any relevant statement prejudicial 
to his view.” These principles ap- 
pear in all the cases right from the celebrated 
judgment of Lord Loreburn, L. C., in Board 
of Education v. Rice (1911 AC 179). The 
learned Judge while dealing with the pro- 
cedure to be adopted by quasi-judicial bodies | 
in the discharge of their duties, observed: 


“I need not add that they must act in 
good faith and fairly listen to both sides, for 
there is a duty lying upon every one who de- 
cides anything, but I do not think that they 
are bound to treat such a question as though 
it were a trial. They have no power to ad- 
minister -an oath and need not examine wit- 
nesses. They can obtain information in any 
way they think best, always giving a fair op- 
portunity to those who are parties in the 
controversy for correcting or contradicting 
any relevant -statement prejudicial to their 
view.” : 

In G. Nageswara Rao v. Andhra Pradesh 
State Road Transport Corporation (AIR 1959 
SC 308 at page 827, para 81), the Supreme 
Court observed: 


ole iota cs Personal hearing enables the 
authority concerned to watch the demeanour 
of the witnesses and clear up his doubts dur- 
ing the course of the arguments, and the 
party appearing to persuade the authority by 
reasoned argument to accept his point of 
view.” 


18. The Supreme Court in State of 
Mysore v. V. K. Kangan (AIR 1975 SC 2190) 
while considering almost a similar provision 
under Rule 8 (b) of the Madras Land Ac- 
quisition Rules and while affirming the judg- 
ment of this Court in V. K. Kangan v. State 
of Mysore, ((1972) 2 Mys LJ 186) ob. 
served that the observance of that rule was 
mandatory and was enacted for the purposes 
of enabling the Land Acquisition Officer to 
have all the relevant materials before him for 
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coming to a conclusion to be incorporated in 
the report to be sent to the Government in 
order to enable the Government to make a 
proper decision; 


Having regard to these principles, I re- 
ject the contentions urged for the respondents. 


14, If it is not out of place, I must 
point out that a large number of petitions 
have been filed in this Court challenging the 
validity of the acquisition of lands under the 
Act, not only on the ground of procedural 
violations, but also on the charge of mala 
fides. In most of the cases which I have dis- 
cerned, I find that the statutory rules are 
honoured only by the breach and no serious 
attempt is made by the Assistant Commis- 
sioners to examine the objections. raised. The 
hearing contemplated under Rule 6 (8) is not 
an empty formality. The Assistant Commis- 
sioners are not there to perform some rituals. 
They are required to perform their statutory 
duty in compliance with the statutory pro- 
visions. They have, inter alia, to consider 
the suitability of the land proposed and the 
extent required, generally following the guide. 
lines provided under Government Order 
No. DPC 15 DRH 72, Bangalore, dated 13th 
May 1972. If there is any objection raised, 
they must consider it without any precon- 
ceived notion, after affording an opportunity 
of being heard, both to the objector and the 
Block Development Officer. 

What I have said above with regard to 
_ the Block Development Officer, equally ap- 
plies to the Chief Officer if he has initiated 
the acquisition proceedings. 

15. I will have to still consider one 
other contention which has been specifically 
raised in some of the petitions. It was urged 
that the Assistant Commissioner who con 
sidered the objections and heard those peti- 
tioners was not then competent to do and the 
Deputy Commissioner alone was, and there- 
fore, the declaration made on the basis of the 
report of the Assistant Commissioner was 
illegal. 

16. In order to appreciate the con- 
tention, it is necessary to set out the relevant 
notification issued by the Government under 
Section 6 of the Act. By Notification dated 
10th October 1978, the Government delegat- 
ed their powers under Sections 3 (2), 3 (8), 
8 (6), 3 (7), 4 (1) and 4 (2), to the Assistant 
Commissioners in charge of the revenue sub- 
divisions. Section 3 (2) deals with the power 
to serve show cause notice on the owner or 
the occupier of the land and on all 
persons known or believed to be inte- 
rested therein. Section 3 (8) provides power 
to give an opportunity of being heard to the 
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owner and ather persons who have filed ob 
jections. It is clear by this Notification that 
the Assistant Commissioner was competent to 
issue notice as required under Section 3 (2) 
and also to afford an opportunity of being 
heard to the persons who have filed any ob- 
jections. By Notification dated 10th fanu- 
ary 1975, the Government delegated their 
power under Section 3 (1) to the Deputy 
Commissioner of the District The power 
under Sections 8 (8) and 3 (4) was also de- 
legated to the Deputy Commissioner in cases 
where no cause has been shown by the owner 
of the land or any other person, to the notice 
issued under Section 3 (2). In other cases 
that power was delegated to the Divisional 
Commissioner where cause has been shown 
by the owner or any other person. 

17. The Notification dated 10th 
January 1975 appears to be the basis for the 
above contention. But it is seen therefrom 
that it was not issued in supersessiom of the 
first notification dated 10th October 1978 
whereunder the power to issue notice and 
hear the objectors was delegated to the Assis- 
tant Commissioner. Therefore, even after 
10th January 1975, it cannot be said that 
the Assistant Commissioner in charge of the 
revenue sub-division was incompetent to 
issue notice and hear the petitioners. 

Again, on 23rd June 1975, the Govern- 
ment issued another notification under Sec- 
tion 6 delegating their powers under Sec- 
tion 3 (1), 3 (8), and 8 (4) to the Deputy 
Commissioner of the District and the powei 
under Section 4 (8) to the Assistant Commis- 
sioner. That notification was issued in super- 
session of the notification dated 10th Janu- 
ary 1975. But the Notification dated 28rd 
June 1975 remained only for a short period. 
On 13th April 1976 a further notification 
under Section 6 was issued delegating the 
powers of the State Government, as follows: 

“(i) Under sub-sections (1) and (4) of 
Section 8 and the power to pass orders only 
under sub-section (8) of the said Section 8, to 
the Deputy Commissioner of the District; and 

(ii) Under sub-section (8) of Sectton 8 
and sub-section (8) of Section 4 of the said 
Act (except the power to pass orders) to the 
Assistant Commissioners in-charge of Revenue 
Sub-Divisions.” 

From these notifications, it is seen that 
till 18th April 1976, the hearing, if any, given 
to the objectors by the Assistant Commis- 
sioners, cannot be said to be without autho- 
rity of law. 

18. Even otherwise, it is now futile to- 
consider the contention, If I accept the cen 
tention, I have to remit the matter to the De- 
puty Commissioner to hear the petitioners. 
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But I cannot make such order as the power 
to make an enquiry and -hear the objections 
of interested persons has since been delegat- 
ed only to the Assistant Commissioners by 
notification dated 18th April 1976. The peti- 
tioners had already a hearing from the Assis- 
tant Commissioners. As the law stands to- 
day, he is the only person to hear them. It is 
not shown how the petitioners are in any 
way, prejudiced by the hearing already given 
to them by the Assistant Commissioners. 

19. In the result, the rule is made 
absolute in all these petitions. The concern- 
ed Notifications issued under Section 3 (4) 
of the Act, so far as they relate to the lands 
of the petitioners in each case, are quashed, 
with liberty reserved to the Assistant Com- 
missioner and Deputy Commissioner to pro- 
ceed in accordance with law and in the light 
of the observations made. 

In the circumstances, J make no 
as to costs. 


order 


Rule made absolute. 
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The State of Karnataka, and others, Ap- 
pellants v. M. G. Chowde Gowda and others, 
Respondents. 

Writ Appeal No. 422 of 1975, D/- 27-1- 
1977.° 


Karnataka Land Revenue Act (12 of 
1964), Section 54 — Appellate authority re- 
manding case —- Propriety —- Interference 
with order of appellate authority by High 
Court in writ jurisdiction. ((i) Civil P. G. 
(1908), Order 41, Rules 23 and 25; (ii) Con- 
stitution of India, Article 226), W. P. No. 244 
of 1974 ete, D/- 9-6-1975 (Kant), Reversed. 

Section 54 confers wide powers to the 
appellate authority including the power to 
annul, reverse, modify or confirm the order 
appealed from. It also empowers the appel- 
late authority to make such enquiry by itself 
by taking such additional evidence as it 
thinks fit. It can also direct any of the sub- 
ordinate officers to make further inquiry or 
to take additional evidence on such points as 
may be specified. These powers are not hed- 
ged by the limitations imposed by Rules 23 
and 25 of Order 41 of the Code of Civil 
Procedure. But it is a recognised principle 
that the appellate power should not be exer- 





*(Against judgment of Single J. of this Court 
in W. P. No. 244 of 1974, D/- 9-6-1975 
(Kant).) 
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cised arbitrarily, by resorting to an improper 
order of remand. The appellate authority 
must first go into the merits of the matter, 
and if there is enough evidence op record, 
it must dispose of the appeal by itself, and 
should not abdicate its responsibility by re- 
manding the matter to its subordinate offi- 
cers. (Para 7) 


In the circumstances of the case the con- 
clusion of the Government in appeal that in 
the absence of detailed information regard- 
ing the lands which had been reserved in 
favour of Scheduled Castes and Scheduled 
Tribes, the additional grant of 7 acres and 
24 guntas made in favour of the respondent 
by the Divisional Commissioner could not 
be sustained, was not erroneous or in excess 
of the appellate powers, although a more de- 
tailed order would have been proper in that 
context. But that by itself is no ground for 
the High Court to set aside the said order 
with a direction to the Government to dis- 
pose of the appeal afresh. So Jong as the 
order falls within the ambit of the appellate 
powers and in the absence of any other in- 
firmities calling for interference, the High 
Court cannot in the exercise of its writ furis- 
diction, remit the matter for fresh disposal, 
W. P. No. 244 of 1974 ete. D/- 9-6-1975 
(Kant), Reversed. (Para 9) 


M. P. Chandrakantraj Urs, Govt. Advo- 
cate, for Appellants; S. Shivaram, for S. G. 
Doddakalegowda, (for Nos. 2 to 15 and K. N. 
Subba Reddy, (for No. 1} for Respon- 
dents. 


JAGANNATHA SHETTY, J :— This ap- 
peal is directed against the order of the learn- 
ed single Judge allowing Writ Petition No. 
244 of 1974 and directing the State Govern- 
ment to dispose of the case with liberty to 
call for the materials, if necessary, from the 
Subordinate Officers. 


2. Briefly stated the facts are: 
Chowde Gowda-Respondent-1 is a political 
sufferer. The political sufferers are given 
some concessions in the matter of granting 
land by the Karnataka Land Revenue 
(Amendment) Rules, 1960. Sometime in the 
year 1964-65, respondent 1 applied for grant 
of land in Survey No. 296 in Maralagala 
village in Srirangapatna Taluk. His applica- 
tion, was processed and an extent of 2 acres 
16 guntas was granted by the Special Deputy 
Commissioner, Mandya District. Respon- 
dent 1 was not satisfied with the land granted 
to him. He wanted about 10 acres of land. 
So, he approached the State Government with 
his grievance. The Government by order in 
D. M. No. RDI LYD 65 dated 9-10-1965, 
directed to consider the request of Respon- 
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dent 1, if the land was available in Survey 
No. 296. The Deputy Commissioner and 
the Divisional Commissioner construed the said 
order as a direction issued to them under 
Rule 48 (L) of the Land Revenue (Amend- 
ment) Rules, 1960 and granted a further ex- 
tent of 7 acres 24 guntas to Respondent 1, 
although at that time there were pending ap- 
plications from some of the respondents 2 to 
15. So, those applicants complaining about 
that grant, took up the matter in appeal be- 
fore the State Government. 
the Government did not agree with the view 
taken by the Deputy Commissioner or the 
Divisional Commissioner, The Government 
found that the authorities without actually 
setting apart the land for the scheduled castes 
and scheduled tribes as per their priorities, 
ought not to have granted the additional ex- 
tent of land to respondent 1. The appeal was 
accordingly allowed by order dated 5th April, 
1971, with the following observations: 

“The records do not bear out that the 
reservation contemplated in Rule 48 (E) has 
been actually made before the grant was 
ordered by the Deputy Commissioner in this 
case, though there is a statement in the Re- 
venue Inspector’s report dated, 11-8-1954 on 
the Darkhast Memorandum pertaining to the 


respondent that 25 acres have been reserved - 


for the scheduled castes and scheduled tribes. 
Whether this is only a paper reservation or 
whether land had actually been set apart for 
the scheduled castes and scheduled tribe per- 
sons required to be definitely ascertained. 
The facts apparent from the available records 
do not establish or even probabilise.the in- 
ference that such a reservation was in fact 
made. This is an infirmity which vitiates the 
grant. In the result the appeal is allowed. 
The grant of land ordered by the Special 
Deputy Commissioner in his order No. M8-II 
PR 278/64-65 dated 18-1-1966 upheld in the 
impugned order dated 81-38-1970 by the 
Divisional Commissioner, Mysore Division, is 
set aside and the case remanded to the Spe- 
cial Deputy Commissioner, Mandya, for fresh 
enquiry and disposal in accordance with law 
after giving an opportunity to both the par- 
ties to be heard.” 


4, Pursuant to the above order, the 
Special Deputy Commissioner took up the 
matter for further consideration. In the final 
analysis, he reached the conclusion that out 
of Survey No. 296, only 2 acres 16 guntas 
could be granted to respondent 1 and accord- 
ingly, he made the order on 15th November, 
1971. l 

It was then the turn of respondent 1 to 
appeal to the Divisional Commissioner com- 
plaining against the order made by the De- 
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puty Commissioner. The Divisional Com- 
missioner accepted the appeal, reversed the 
order of the Deputy Commissioner and grant- 
ed to respondent 1 a further extent of 7 acres 
24 guntas. But the success of respondent 1 
was short lived. Respondent-4 and four others 
again appealed to the Government challeng- 
ing the correctness of the order of the Divi- 
sional Commissioner. The Government set 
aside the grant made by the Divisional Com- 
missioner stating thus: 

“In the absence of detailed information 
regarding the lands which had been reserved 
in favour of scheduled castes and scheduled: 
tribes, the additional grant of 7 acres and 
24 guntas made in favour of the respondent 
by the Divisional Commissioner cannot be 
sustained.” 

With the above conclusion, the Government 
issued the following directions to the Deputy 
Commissioner: 

“The case is remanded to the Special 
Deputy Commissioner, Mandya District, for 
recording special findings on the following 
points. 

I. The extent of land which was avail- 
able for disposal in the village in 1964-65 
when the respondent applied for grant of 
land as a political sufferer; 


“2. The extent of land disposed of since 
1964-65 in the village and the categories of 
persons in whose favour such disposals have 
been effected; and 

8. The balance that will be available 
for each category if the total extent of land 
available for disposal in 1964.65 is allocated 
to the various categories as per the land grant 
Rules in force in 1964-65. 

After recording findings on these points, 
the Special Deputy Commissioner may pro- 
ceed to pass orders on the extent that could 
be granted to the respondent and to the peti- 
tioners having regard to the extent of land 
available for grant in each category.” 

5. Challenging the validity of the 
above order, respondent 1 preferred . Writ 
Petition No. 244 of 1974 under Art. 226 of the 
Constitution. The learned single Judge by 
order dated 9th June 1975, allowed the writ 
petition and set aside the remand order with 
a direction to the Government to dispose of 
the appeal before it as expeditiously as pos- 
sible. The learned single Judge has also 
made some observations to which we will 
make reference a little later, 

The State being aggrieved by the order 
of the learned single Judge has preferred the 
writ appeal. 

6. The principal contention urged 
for the appellant is that having regard to the 
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scope of the appellate power under Sec. 54 
of the Karnataka Land Revenue Act, the Gov- 
ernment was well within the jurisdiction to 
make the impugned order, and the learned 
single Judge was in error in directing the 
Government to re-hear and dispose of the 
appeal. > 
7. In order to appreciate the conten- 
tion, it is necessary to see first as to the scope 
of the appellate power. Section 54 of the Kar- 
nataka Land Revenue Act, so far as it is re- 
levant, provides; 
, “54. Powers of appellate authority.— 
The appellate authority may, for reasons to 
be recorded in writing either annul, reverse, 
modify or confirm the order appealed from, 
or may direct the officer making the order by 
himself or by any of his subordinate officers, 
to make further inquiry or to take additional 
evidence on such points as the appellate au- 
thority may specify, or the appellate authority 
may itself make such inquiry or take such 
additional evidence: 
xx xx xx xx” 
The section confers wide powers to the ap- 
pellate authority including the power to an- 
nul, reverse, modify or confirm the order ap- 
pealed from. Jt also empowers the appel- 
late authority to make such enquiry by itself 
by taking such additional evidence :as it 
thinks fit. It could also direct any of the 
subordinate officers to make further inquiry 
or to take additional evidence on such points 
as may be specified. These powers, in out 
view, are not hedged by the limitations im- 
posed by Rules 23 and 25 of Order 41 of the 
Code of Civil Procedure. But it is a recog- 
nised principle that the appellate power 
should not be exercised arbitrarily, by resort- 
ing to an improper order of remand. The ap- 
pellate authority must first go into the merits 
of the matter, and if there is enough evi 
dence on record, it must dispose of the ap- 
peal by itself, and should not abdicate its 
responsibility by remanding the matter to its 
subordinate officers. 

8. - Let us now-see whether the Gov- 
ernment order in question falls short of these 
requirements. The order could be broadly 


categorised into four parts. The first part sets- 


out the facts leading up to the second ap- 
peal before the Government. The second 
part sets out the grounds of appeal, The 
third part deals with the merits of the appel- 
late order of the Divisional’ Commissioner 
and the last part provides the directions to 
the Special Deputy Commissioner to record 
certain findings and to consider the grant of 
land to respondent 1 and other applicants. 
9. We will now examine the order 
of the Divisional Commissioner dated 29th 
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January 1978. As earlier stated, the Divisional 
Commissioner allowed the appeal of respon- 
dent 1 holding that due reservation of 50 per 
cent of the excess gomal land was made and 
grant of 10 acres of land made earlier to res- 
pondent-1 was in order. He has observed 
that at the time of building darkhast records 
in favour of respondent-1 there was in all 
184 acres and 28 guntas of land available as 
gomal while the cattle strength was 288 and 
the requirement of gomal for the said cattle 
strength was only 84 acres and 28 guntas, and 
there was an extent of 50 acres of land avail- 
able for disposal at that time. ‘These state- 
ments, in our opinion, appear to be vague, 
and at any rate, are against the observations 
made by the Deputy Commissioner in his 
order dated 15th November 1971. The Gov- 
emment, therefore, has found fault with the 
Ta of the Divisional Commissioner stating 
uS:—— i 
Benna kes The Divisional Commissioner 
has not given reasons for holding that out of 
the total extent of 50 acres of land available 
for disposal, 25 acres of land had been reserv- 
ed for Scheduled Castes and Scheduled Tri- 
bes. If the available lands had been includ- 
ed in S. No. 348, then the calculation adopted 
by the Divisional Commissioner would not 


‘be correct as no land has yet been disposed 


of out of S. No. 848. In the absence of de- 
tailed information regarding the lands which 
had been reserved in favour of Scheduled 
Castes and Scheduled Tribes, the additional 
grant of 7 acres and 24 guntas made in 
favour of the respondent by the Divisional 
Commissioner cannot be sustained.” 


The above conclusion of the Government can- 
not be said to be erroneous or im excess of the! 
appellate powers, although a more detailed 
order would have been proper in that context.’ 
But that by itself is no ground for this Court 
to set aside the said order with a direction 
to the Government to dispose of the appeal 
afresh. So long as the order falls within the 
ambit of the appellate powers and in the ab- 
sence of any other infirmities calling for in- 
terference, this Court cannot in the exercise 
of its writ.jurisdiction remit the matter for 
fresh disposal. 


Tt may be stated that the Government 
after setting aside the order of the Divisional 
Commissioner, could have rested the matter 
by simply allowing the appeal without issu- 
ing further directions to the Deputy Commis- 
sioner. Those directions, in the circum- 
stances, are really for the benefit of respon- 
dent-1, to work out his rights, if any. 


10. Before parting with this case, we 
may observe that we entirely agree with the 
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view expressed by the learned Judge that 
the applications of the political sufferers for 
whom special provision is made, ought to be 
dealt with as expeditiously as possible inas- 
much as the grant of land to such persons is 
intended to minimise their sufferings and any 
delay in making appropriate grant to them 
would defeat the very purpose for which the 
reservation of land is made for: their benefit. 


LL. For the foregoing reasons, we 
allow the appeal and in reversal of the order 
of the learned single Judge, we dismiss the 
writ petition without an order as to costs, 


12. Since the matter is pending from 


1964, it is but appropriate that the Deputy 
Commissioner shall dispose of the matter on 


top priority basis. Respondent-1 is at liberty, 


to urge all his contentions before the Deputy 
Commissioner including the contention that 
the appellants before the Government have 
already been granted lands and they are in 


ssession of the same. 
ad Appeal allowed. 
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D. B. LAL J. 
Chikkathamaiah and others, Peti- 
tioners v, Chikkahutchiah and others, 
Respondents. 
Civil Revn. Petn. No, 2682 of 1975, 
D/- 5-8-1976.* 

Civil P. C. (1908), O. 7, R. 7 — Specific 
Relief Act (1963), S. 34 — Joint Hindu 
family of father and sons — Sale of ances- 
tral property by father — Death of father 
— Suit by sons for declaration of title and 
injunction — Cancellation of sale deed not 
sought for — Suit if maintainable. 


Where the father of joint Hindu 
family consisting of himself and his sons 
executed a sale deed relating to ances- 
tral property in favour of A and after the 
father’s death the sons claiming title from 
their father brought a suit against A for 
declaration of title and permanent in- 
junction relating to the property on the 


ground that the sale deed was obtained ` 


by A by undue influence and fraud and 
was not binding on them it was held that 
the suit was not maintainable unless the 
plaintiffs sought for cancellation of the 
sale deed even though they were not par- 


*(Against order of Principal Munsiff, 
Mandya in O. S, No. 508 of 1972, D/- 
26-3-1973.) . 
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ties to it. AIR 1956 Mad 179 and AIR 
1954 Mad 1126, Dist. (Paras 1, 2) 
Cases Referred: . Chronological Paras 
AIR 1956 Mad 179 : 3 
AIR 1954 Mad 1126 = (1954) 2 Mad LJ 

400 3 


Padubidri Raghavendra Rao, for 
Petitioners; M. S. Gopal (for No. 1) and 
K. Mallegowda (for Nos. 2 and 3), for 
Respondents, 


ORDER:— This revision petition is 
filed against the order of the learned 
Munsiff at Mandya, while deciding Issue 
No. 5, holding that the suit wag not main- 
tainable unless the petitioners-plaintifis 
sought for the relief for cancellation of a 
previous sale deed executed by their 
father in favour of the defendant-2, The 
petition arises in the following circum- 
stances. A Civil Suit was filed by Chik- 
kathamaiah and two others who are sons 
of one Chikkegowda for declaration of 
title and permanent injunction relating 
to a house site. It was stated that Chik- 
kegowda executed a sale deed in 1954 in 
favour of his son-in-law K, L. Malle- 
gowda and that sale deed was obtained 
by undue influence and fraud inasmuch as 
Chikkegowda was an old man and he was 
sick and feeble on the date of the execu- 
tion of the sale deed, The plaintiffs 
based their claim stating that the pro- 
perty was the joint family property and 
after the death of Chikkegowda the 
plaintiffs being the.sons got the title and 
the sale deed of 1954 was not binding 
upon them, The defendants raised a pre- 
liminary objection that the suit was not 
maintainable unless a relief was asked 
for the cancellation of the sale deed of 
1954 and thereafter court-fee paid on 
that relief, The learned Munsiff agreed 
with the defendants and he has held that 
the suit is not maintainable unless the 
sale deed of 1954 is sought to be can- 
celled, Against that order of the learned 
Munsiff, the present revision is filed. 


2. The learned counsel for the 
respondents rightly contended that under 
the very allegations made in the plaint, 
the property was ancestral and the plain- 
tiffs claimed title from their father Chik- 
kegowda with whom they constituted a 
joint Hindu family. Chikkegowda being 
the father of the plaintiffs could alienate 
the property for legal necessity and in| . 
exercise of his power of management as 
‘Kartha’ of the family. Unless the sale 
deed is not sought to be cancelled by the 
plaintiffs they can only get whatever 
share could be assigned to them in 1954 
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as a partition between the father and the 
sons, Chikkegowda could always alie- 
nate his share in the property and the 
other members of the family could claim 
a partition from the purchaser. In the 
face of this legal position, the argument 
of the learned counsel for the petitioners 
that the plaintifis not being a party to the 
sale deed need not ask for cancellation of 
that sale deed, does not appear to be cor- 
rect, Until and unless the sale deed of 1954 
is cancelled, the plaintiffs cannot get the 
relief, In other words, the plaintiffs can- 
not ignore the sale deed and must seek 
for cancellation of that sale deed, Other- 
wise, the suit may not be maintainable. 





3. The learned counsel relied on 
In Re Thirupathiammal (AIR 1956 Mad 
179). But in that case, the sale deed was 
executed by the son and the father was 
not a party. It ig evident the father was 
not claiming title through the son and so 
it was held that the father need nòt have 
asked for the cancellation of the sale 
deed, The ratio of that case is therefore 
not applicable. The other case relied 
upon by the petitioners is In re: Sathappa 
Chettiar, (ATR 1954 Mad 1126). In that 
suit a compromise decree was obtained 
and the father was a party to that decree 
while the sons were not a party. In a 
subsequent civil suit the compromise de- 
cree was not sought to be set aside and 
a plea was taken that unless that relief 
was asked for, the suit will not be main- 
tainable. It was held that the sons were 
not parties to the compromise dec- 
ree and therefore they need not 
have asked for the cancellation of the 
decree, That case was again based on 
entirely a different footing. It was not a 
case of joint Hindu family property and 
the sons were not basing their title -be- 
ing members of the joint Hindu family. 
With respects to the learned Judges, I 
am of the opinion that the ratio of that 
case also will not be helpful to the peti- 
tioners. 


4. I am, therefore, of the opinion 
that the order of the learned Munsiff was 
correct. No interference need be made 
in that order. The revision petition is 
therefore dismissed, No order as to costs. 


Petition dismissed. 
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B. VENKATASWAMI AND 
K. JAGANNATHA SHETTY, JJ. 


Ramappa Bhimappa Kulgod and others, 
Appellants v. The Union of India, New 
Delhi and others, Respondents, 


Writ Appeals Nos. 383, 384, 538 and 539 
of 1975, D/- 28-1-1977.* 

Essential Commodities Act (1955), Ss. 3 
and 5 — Cotton Textiles (Control) Order, 
1948, Cl. (20) (as amended) — Notification 
dated 9-11-1966 issued by Textile Commis- 
sioner under Cl. (20) — Vires of — Not 
Invalid because of non-mentioning of 
period during which his directions shall 
remain in force, Spl, Civil Appin. No. 1346 
of 1969, D/- 1-8-1971 (Guj), Dissented 
from. (Interpretation of Statutes — Word 
“may”’), ‘ 

It is not mandatory for the Textile 
Commissioner to specify the period dur- 
ing which his directions shall remain in 
force and therefore non-mentioning of 
the period in the impugned notification 
dated 9-11-1966 issued by him under 
Cl. (20) has not affected its validity. 

f (Para 11} 

In ordinary usage, “may” is permissive 
and “must” or “shall” is imperative, and 
in accordance with such usage, the word 
“may” in a statute will not generally be 
held to be mandatory. But there is no 
universal rule for such construction. Mere 
phraseology of the provision is not deci- 
sive. It is the duty of Courts of Justice 
to try to get the real intention of the 
Legislature by carefully attending to the 
whole scope of the statute to be con- 
strued. The object intended to be served 
by the statute has to be first ascertained 
and the relation of Cl. (20) to that object 
has then to be determined (Para 7) 

The Cotton Textiles (Control) Order, 
1948, and in particular Cl. (20) therein, is 
a part of the integrated scheme the policy 
of which has been laid down by S. 3 of 
the Essential Commodities Act. There~ 
fore, the Textile Commissioner also has to 
exercise his powers to achieve the object 
intended to be served by the said Act. Ht 
is important to bear in mind, that in exer~ 
cising the powers under S. 3, the Central 
Government could itself have issued an 
order in the nature of a direction which 
the Textile Commissioner has been em~ 
powered to issue prohibiting the manu- 





*(Against Judgment of Single Judge of 
this Court reported in AIR 1975 Kani 
215). 
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facture of coloured sarees by powerloom 
sector without ‘specifying any period dur- 
ing which the order shall remain in ope- 
Tation; because no such condition was 
stipulated under S. 3. (Para 7) 
By Cl. (20) the Textile Commissioner 
‘has been given wide discretion to issue 
directions from time to time. The form 
of words “have regard to” in Cl. (20) (2), 
no doubt lends itself to the suggestion 
that regard should be paid only to the 
two matters mentioned i.e, capacity of 
the manufacturer and to the needs of the 
general public, But it does not mean that 
those two matters only have to be taken 
into consideration. The Textile Commis- 
sioner is not precluded from considering 
other relevant matters to make the grant 
of power effective and to effectuate the 
legislative intent. ATR 1965 SC 1977, Ref. 
(Para 8) 

The relevant factors which the Textile 
Commissioner ig required to consider re- 
late to complex. problems of the needs of 
the general public and distribution of 
cloth or yarn to them at fair price. These 
problems evidently keep on changing 
from time to time. It is perhaps for this 
reason that the Textile Commissioner 
was empowered to issue directions from 
time to time. The fact that he was em- 
powered to issue directions from time to 
time itself suggests that he is not bound 
to specify the period in every direction 
during which it shall remain in force. 
Special Civil Appln. No. 1346 of 1969, D/- 
1-8-1971 (Guj), Dissented from. (Para 8) 
The ever changing needs of the general 
public relating to the essential commo- 
dity like cloth, have to be met from time 
to time, by making it available at fair 
price. To achieve this object, the Textile 
Commissioner is expected to closely 
watch the changing conditions and take 
such remedial measures as he thinks best 
by issuing suitable: directions to the manu- 
facturers regarding the production or non- 
production of cloth and the maximum or 
the minimum quantities thereof. If his 
duty to specify a period in every direc- 
tion is regarded as imperative, then it 
would be defeating the very purpose for 
which the power was conferred upon him. 
(Para 9) 

Clause (20) uses the words “shall” and 
“may” in different contexts. The use of 
word “may” with regard to specification 
of period and the use of word “shall” 
with regard to manufacturers, shows that 
the Central Government used these two 
words in two different meanings, i. e., the 
word “may” conferring a discretionary 
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power on the Textile Commissioner and 
the word “shall” imposing an obligation . 
on the manufacturers. (Para 10) 
Cases Referred: Chronological Paras 
(1971) Spl. Civil Appin. No. 1346 of 1969, 

D/- 1-8-1971 (Guj) 9 
AIR 1965 SC 1977 ; (1966) 2 SCR 313 8 
AIR 1961 SC 751 : (1961) I Cri LJ 773 7 
AIR 1954 SC 465: 1954 Cri LJ 1322 6 


B. V.-Deshpande (in W. A. Nos. 383, 
384/75) and C. N. Kamath (in W. A. Nos. 
538 ‘and. 539/75), for Appellants; U, L. 
Narayana Rao, Sr. Central Govt. Stand- 
ing Counsel, for Respondents Nos. T & 2 
in all W. As. R. N. Byra Reddy, Advo- 
cate General (for No. 3) in W. A. Nos. 383, 
384 and M. P. Chandrakantha Raj Urs 
Govt. Advocate (for Nos. 3 to 5) in W. As. 
538 and 539/75, for Respondents. 

JAGANNATHA SHETTY, J.:— These 
Writ Appeals are against the common 
order made by learned Single Judge in 
W. P. Nos. 1102, 1115 of 1972 and W. P. 
Nos 4653 and 5606 of 1974.* The validity 
of the notification dated 9th November 
1966 issued by the Textile Commissioner 
was challenged in those writ petitions. The 
learned Judge has upheld the validity of 
that notification and dismissed the writ 
petitions. 

2. For a proper appreciation of the 
contentions raised in these appeals, it is 
necessary te set out the history of the 
legislation which empowered the Textile 
Commissioner to issue the impugned 
notification. Under the Defence of India 
Act, 1939, the rules were framed to meet 
the emergency which had arisen as a re- 
sult of the Second World War. Rule 81 
(2) (b) of the Rules authorised the Cen- 
tral Government, inter alia, so far as ap- 
pears to it necessary or expedient for se- 
curing the defence of British India or the 
efficient prosecution of War or maintain- 
ing supplies and services essential to the 
life of the community, to provide by 
order for controlling the prices, or rates 
at which articles or things of any descrip- 
tion whatsoever may be sold or hired and 
for relaxing any maximum or minimum 
limits otherwise imposed on such prices 
or rates. On September 25, 1946, Ordin- 
ance called, the Essential Supplies (Tem- 
porary Powers) Ordinance (XVIII of 1946) 
was promulgated providing power to the 
Central Government for maintaining or 
increasing supplies of any essential com- 
modity, or for securing their equitable 
distribution and availability at fair prices, 
or to prohibit the production, supply and 


* Reported in AIR 1975 Kant 215, 
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distribution thereof, and trade and com- 
merce therein. On November 19, 1946, the 
Ordinance was followed by Act No XXIV 
of 1946, called the Essential Supplies 
(Temporary Powers) Act, 1946 re~enact- 
ing the provisions of the Ordinance. 
Section 3 of the Act provided, inter 
alia,. that the Central Government, so far 
as it appears to it necessary or expedient 
for maintaining or increasing supplies of 
any essential commodity or for securing 
their equitable distribution and availabi- 


lity at. fair prices, may, by notified order,- 


provide for regulating or prohibiting the 
production, supply and distribution there- 
of, and trade and commerce therein. The 
essential commodities which were cover- 
ed by the Act, were defined by S. 2 (a) 
as meaning “any of the classes of commo- 
dities. specified”. They included cotton 
and woollen textiles. The Act having 
provided for the delegation of specified 
powers to the Central Government by S. 3, 
also provided for sub-delegation by S. 4 
Under this section, the Central Govern- 
ment was authorised to direct by notified 
order that the power to make orders 
under S. 3, shall, in relation to such 
matters and subject to such conditions if 
any, as may be specified in the direction, 
be exercisable by (a) such officer or au- 
thority subordinate to the Central Gov- 
‘ernment, or (b) such Provincial Govern- 
ment or such officer or authority subordi~ 
nate to a Provincial Government as may 
be specified in the direction. In exercise 
of the powers conferred by S. 3, the Cen- 
tral Government made the Cotton Tex- 
tiles (Control) Order, 1948. Clause (20) of 
that. order conferred power on the Tex- 
tile Commissioner to issue directions to 
the producer or manufacturer or to class 
of producers or manufacturers generally 
regarding the maximum or minimum 
quantities of cloth or yarn and also au- 
thorised him to issue directions prohibit- 
ing such production. The life of Act 
No. XXIV of 1946 was continued from 
time to time, until the Essential Com- 
modities Ordinance I of 1955 was promul- 
gated which was later replaced by the 
Essential Commodities Act, 1955 (Act 
No. 10 of 1955). The Act was thus put on 
the statute book, as a permanent measure. 
Sections 3 and 4 of Act No. XXIV of 1946 
are similar to Ss. 3 and 5 of Act No. 10 
of 1955. The Cotton Textiles (Control) 
Order, 1948 was, however, saved and con- 
tinued in force by the repeal and saving 
Provisions of the 1955 Act. . 

3. We may now set out the relevant 
notifications issued under Cl. (20) of the 
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Cotton Textiles (Control) Order, 1948. On 
April 15, 1950, the Textile Commissioner 
in exercise of the powers conferred there- 
under, issued a notification, the relevant 
portion of which reads as follows :— 

“L (i) Xxx XX Xx 

(ii) Directions 9 (a), 9 (b) and (c) shall © 
be complied with by all producers who 
have a spinning plant. Directions (d) and 
(e) shall be complied with by all produ- 
cers who have no spinning plant. The 
remaining directions 2 and 8, 9 (a), 9 (o), 
10 and 11 shall be complied with by all 
producers, that is to say, both by produ- 
cers whe have a spinning plant and those 
who have not. 

Gii) XX XX XX 

(iv) These directions gxcepting direc- 
tion No. 3 shall not apply to: 

(a) to cloth manufactured for export 
and marked with export markings; 

(b) to cloth which is produced on a 
power-loom in a Government institution 
and which is sold as Government pro- 
perty; 

(c) to a producer who has less than 5 
looms in his possession or under his con- 
trol but is not a producer who whether 
by himself or in partnership jointly with 
others had 5 or more looms in his posses- 
sion or under his control on 3ist March 
1950. 


XX KX xX o | 
xX KX xx ° 4 
9. Sarees. : 


(a) No producer shall produce any 
saree with borders exceeding 24” in width 
or use real or imitation zari in a saree 
border; 


(aa) No producer who has a spinning 
plant shall produce a saree with border 
of ¥ or less in width and containing 
coloured yarn in its border unless he has 
previously sent to the. Textile Commis~ 
sioner, sample of such cloth of the dimen- 
sion of 6”X6” and has received the Tex- 
tile Commissioner’s approval of such 
sample for bulk manufacture; 

(b) No producer who has a spinning 
plant shall use gold coloured yarn, art 
silk yarn in a saree borders; 

(c) No producer who has a spinning 
plant shall use any coloured yarn, in the 
body of the saree except in a heading 
thereof; 

(d) No producer who has no spinning 
plant shall produce a saree with a striped 
or check pattern in which a coloured yarn 
is used; 

(e) No producer shall produce any saree 
with heading more than 9” in width; 
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(f) No producer who has no spinning 
plant shall produce any saree with the 
count of yarn below 36s. 

(Whether warp or weft and whether 
Single or eg: 
i xx xx 
xx xx.” 

The ee notification directed that the 
owners having five or more powerlooms, 
should not manufacture sarees. But 
those who had less than five looms were, 
however, free to manufacture such sarees. 

4. Interrupting the narration, we may 
briefly narrate one other fact. On Janu- 
ary 8, 1963, the Government of India con- 
stituted a committee headed by Sri, 
Ashoka Mehta, to consider the problems 
of the powerloom industries. The Com- 
mittee was also authorised to consider 
and report on the relative role to be play~ 
ed by the powerloom industry and also 
the handloom and the mill industry. In 
. May 1964, the Committee submitted its 
detailed recommendations to the Govern- 
ment of India. One of the recommenda- 
tions of the Committee was that the pro- 
duction of coloured sarees should be ex- 
clusively reserved for handlooms. After 
taking into consideration the recommenda- 
tions, the Government of India passed a 
resolution of June 2, 1966 accepting in 
particular the aforesaid recommendation. 


On November 9, 1966, the Textile Com- . 


missioner, in exercise of the powers con- 
ferred on him by Cl. (20) of the Cotton 
Textiles (Control) Order, 1948 issued an- 
other notification, the validity of which 
falls to be determined in the present ap- 
peals. The said notification reads thus: 
“In exercise of the powers conferred on 
„me by Cl. 20 of the Cotton Textiles (Con- 
trol) Order, 1948, L P. J, Fernandes, Ad- 
ditional Textile Commissioner, hereby 
make the following further amendment to 
the Textile Commissioner’s Notification 
No, 9 (9) TEX (1)/49 dated the 15th April, 
1950, namely:— . 
In the said Notification— 
(1) in direction 1,—(a) for Item (ii), the 
following shall be substituted namely :— 
“(di) These directions, except directions 2 
(2) and 9 (c) and (d) shall not apply to a 
producer who has less than 5 looms in 
his possession or under his control and 
who, whether by himself or in partner- 
ship or jointly with others, had 5 or more 
looms in his possession or under his con- 
trol on the 31st March, 1950;” 
p clause (c) of Item (iv) shall be omit- 
ted 
(2) for direction 2, the following shall 
be substituted, namely :— 
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“2. Dhoties— (1) No producer shall pro- 
duce a dhoti with borders exceeding 
6.35 mm. in width, containing coloured 
yarn, or use zari or muga or art silk yarn 
in a dhoti border. 

(2) No producer shall piece-dye any 
dhoti, 

Explanation 1:— For the purpose of this, 
direction dhoti means any type of grey 
or bleached cloth, whether or not mer- 
cerised, of plain weave which— 

(i) is manufactured either wholly from 
cotton or partly from cotton and partly 
from any other material; 

(ii) contains white or coloured yarn on 
its borders or headings; 

(iii) hag a width ranging ‘between 71 
centimetres (inclusive); and 

(iv) is commonly known by that name. 

Explanation II. The width of the bor- 
der of a dhoti shall mean the total width 
measured from the extreme end of the 
selvedge of the fabric to the portion en- 
closed by the innermost coloured and in- 
serted in the border.” 

3. in direction 9:— 

(i) in Item (c), the words “who has a 
spinning plant” shall be omitted; 

i) for Item (d), the following shall be 
substituted, namely :-— 

“(d) No producer shall piece-dye any 
saree”. 

(iii) for Explanation I, the following 
apanan shall be substituted, name- 


“Explanation I— For the purposes of 
this direction, ‘Saree’ means any type of 
grey or bleached cloth whether or not 
mercerised, of plain weave which—. 


(i) is manufactured either wholly from 
cotton or partly from cottort and partly 
from any other material; 

(ii) contains coloured yarn or white 
yarn on its borders or headings; 

(iii) has a width ranging from between 
94 centimetres to 137 centimetres (inclu- 
sive) and 

xx XX xXx.” 

By the above notification, the exemp- 
tion provided to the owners having less 
than five powerlooms to manufacture 
sarees, was taken away. Consequently, 
the powerloom owners have now been 
totally prohibited from manufacturing 
coloured sarees and such sarees have been 
exclusively reserved for handloom sector. 

5. Before the learned single Judge, 
several questions on the vires of the 
notification were urged. But, we are not 
put to the necessity of examining all these 
contentions, At the time of admitting the 
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Writ Appeals, the appellants have filed a 
memo stating that they would withdraw 
all the grounds of challenge based on 
Articles 14 and 19 of the Constitution and 
` to that effect, the Bench has made an 
order dated January 27, 1976. The princi- 
pal contention urged before us is that the 
notification dated November, 9, 1966, 
“ considered in the light of Cl. (20) of the 
Cotton Textiles (Control) Order, 1948 is 
invalid inasmuch ag the Textile Commis- 
sioner has not specified the’ period during 
which the notification shall remain in 
operation, `’ 


6. Before we address ourselves to the 
question about the vires of notification 
dated November 9, 1966, it is necessary to 
make it clear that the validity of Cl. (20) 
of the Cotton Textiles (Control) Order, 
1948 has not been disputed before us, and 
indeed it cannot be disputed in view of 
the provisions of Ss. 3 and 4 of Act No. 
XXIV of 1946 or Ss. 3 and 5 of Act No. X 
of 1955, as these sections do not suffer 
from the vice of excessive delegation. [See 
Harishankar Bagla v. State of Madhya 
Pradesh, (AIR 1954 SC’ 465).]J 


7. We may now set out Cl. (20) of the 
Cotton Textiles (Control) Order, 1948. The 
said clause as amended by Government of 
India Notification dated February 24, 1962, 
is in these terms: 

"20. (1) The Textile Commissioner may 
from time to time issue directions in writ- 
ing to any manufacturer or class of 
manufacturers or the manufacturers gene- 
rally, regarding the classes of or specifica- 
tions of cloth or yarn, and the maximum 
or the minimum quantities thereof, which 
they shall or shall not produce during 
such periods as may be specified in the 
directions, and they shall comply with 
such directions. 

(2) In the exercise of the powers con- 
ferred upon him by sub-cl. (1) The Tex- 
tile Commissioner shall have regard to 
the capacity of the manufacturer to pro- 
duce cloth and yarn of different descrip- 
tions or specifications and to the needs of 
the general public.” 


Now, what does Cl. (20) purport to do? It 
purports to confer power on the Textile 
Commissioner to issue written directions 
from time to time. Such directions may 
be to individual manufacturer or class of 
manufacturers. The directions may be 
-regarding the classes of or specifications 
of cloth or yarn which the manufacturers 
shall or shall not manufacture. The 
directions may provide the maximum or 
minimum quantities to be produced by 
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the manufacturers. Such directions may 
specify the period during which the 
manufacturers shall not produce the type 
of cloth ot yarn or the quantities thereof. 
When such directions -are issued, the 
manufacturers are bound to comply with 
the same. While issuing any such direc- 
tion, the Textile Commissioner shall have 
regard to the matters set out under sub- 
cl. (2). He shall have regard to the capa- 
city of the manufacturer to produce cloth 
or yarn of different descriptions or speci- 
fications and above all, to the needs of 
the general public, 


Now, the only infirmity pointed out in 
the Notification in question is that it has 
not specified the period during which the 
manufacturers or the appellants have been 
prevented from manufacturing coloured ` 
sarees, The question is, whether the 
specification of such period is imperative ~ 
in- every notification to be issued under 
Cl. (20). For reasons to follow, the 
answer to the question, in our opinion. 
must be in the negative. 


In ordinary usage, “may” is permissive 
and: “must” or “shall” is imperative, and 
in accordance with such usage, the word 
“may” in a statute will not generally be 
held to be mandatory. But there is no 
universal rule for such construction. Mere 
phraseology of the provision is not decisive, 
It is the duty of Courts of Justice to try 
to get the real intention of the Legisla- 
ture by carefully attending to the whole 
scope of the statute to ‘be construed. In 
State of Uttar Pradesh v. Babu Ram 
Upadhya, (AIR 1961 SC 751), the Supreme 
Court observed at para. 29, p, 765, thus :-— 


“When a statute uses the word ‘shall’, 
prima facie, it is mandatory, but the Court 
may ascertain the real intention of the 
legislature by carefully attending to the 
whole scope of the statute. For ascertain- 
ing the real intention of the Legislature 
the Court may consider, inter alia, the 
nature and the design of the statute, and 
the consequences which” would follow 
from construing it the one way or the 
other, the impact of other provisions 
whereby the necessity of complying with 
the provisions in question is avoided, the 
circumstances, namely; that the statute 
provides for a contingency of the non= 
compliance with the provisions, the fact 
that the non-compliance with the provi~ 
sions is or is not visited by some. penalty, 
the serious or trivial consequences that 
flow therefrom, and above all, whether 
the object of the legislation will be de- 
feated or furthered,” ú 
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It is, therefore, our duty to ascertain 
first the object intended to be served by 
the statute, and then determine the rela- 
tion of Cl. (20) of that object. Upon a 
review of the entire matter, we:must de- 
cide whether the direction to the Textile 
Commissioner as to specification of any 
period in his notification is imperative or 
only directory. 


Under the Essential Commodities Act, 
the Legislature has declared its decision 
that the commodities in question are es- 
sential for maintenance and progress of 
national economy. It has also expressed 
its determination that in the interest of 
national economy, it is expedient that the 
supply of the said commodity should be 
maintained or increased as circumstances 
may require, and the commodities should 
be made available for equitable distribu- 
tion at fair prices. This is apparent if 
one looks at the preamble and the mate- 
rial words used in S. 3 of the Essential 
Commodities Act, 1955. By 5, 3, the Cen- 
tral Government may, by order provide 
for regulating or prohibiting the produc- 
tion, supply and distribution of any essen- 
tial commodity. But the Central Govern- 
ment has delegated its power to make 
orders under S. 3, to the Textile Commis- 
sioner by what is known as the Cotton 
Textiles (Control) Order, 1948. There- 
under, in respect of cloth and yarn, the 
Textile Commissioner has been empower- 
ed to issue directions from_time to time 
to any manufacturer or class of manu- 
facturers either regarding the classes or 
specifications of cloth or yarn and the 
maximum quantities thereof which they 
shall or shall not produce. It is there- 
fore seen that the Cotton Textiles (Con- 
trol) Order, 1948, and in particular Cl. (20) 
therein, is a part of the integrated scheme 
the policy of which has been laid down 
by S. 3 of the Essential Commodities Act. 
Therefore, the Textile Commissioner also 
has to exercise his. powers to achieve the 
object intended to be served by the said 
Act. It is important to bear in mind, 
that in exercising the powers under $. 3, 
the Central Government could itself have 
issued an order in the nature of a direc- 
tion which the Textile Commissioner has 
been empowered to issue prohibiting the 
manufacture of coloured, sarees by power- 
loom sector without specifying any period 
during which the order shall remain in 
operation; because no such condition was 
stipulated under §, 3. 


8. Bearing in mind the above scheme 
of the Act, we may now proceed to con- 
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sider the language of Cl. (20). By this 
clause, the Textile Commissioner hag been 
given wide discretion to issue directions 
from time to time. While issuing any 
direction, he must “have regard to” the 
capacity of the Manufacturer to produce 
cloth or yarn of differtnt descriptions or 
specifications and to the needs of the 
general public. The form of words “have 
regard to” in sub-cl. (2) of Cl. (20), no 
doubt lends itself to the suggestion that 
regard should be paid only to the two 
matters mentioned i.e., capacity of the 
manufacturer and to the needs of the 
general public. But it does not, in our 
opinion, mean that those two matters only 
have to be taken into consideration, The 
Textile Commissioner is not precluded 
from considering other relevant matters 
to make the grant of power effective and 
to effectuate the legislative intent. On 
this principle of interpretation, a refer- 
ence may be made to the decision of the 
Supreme Court in Commr. of Income-tax, 
West Bengal v. Gangadhar Banerjee and 
Co., (AIR 1965 SC 1977 at 1980): 


It must also be stated that the relevant: 
factors which the Textile Commissioner, 
is required to consider relate to complex 
problems of the needs of the general pub- 
lic and distribution of cloth or yarn to 
them at fair price. These problems evi~ 
dently keep on changing from time to 
time. It is perhaps for this reason that 
the Textile Commissioner was empowered 
to issue directions from time to time. The 
fact that he was empowered to issue 
directions from time to time itself, in our. 
opinion, suggests that he is not bound to 
specify the period in every direction dur- 
ing which it shall remain jin force. 


9. In support of the contention, learn- 
ed counsel for the appellants relied upon 
a Bench decision of the Gujarat High 
Court in the Sagar Textile Mills Pvt. Ltd. 
v. Sri. Rangaswamy, The Textile Commis- 
sioner, (Special Civil Application No. 1346 
of 1969), decided on 1-8-1971 (Guj). 
Divan, J., as he then was, observed: 


The power to issue the direc- 
tions mentioned in sub-cl. (1) of Cl. (20) 
has been coupled with the duty to men- 
tion the period during which the direc- 
tions shall remain in force but the’ dura- 
tion of the period is left to the discretion 
of the Textile Commissioner and it is open 
to him at the time of exercising the 
power to specify the period during which 
the directions to produce or not to pro- 
duce any particular type of cloth or yarn 
is to remain in force. This conclusion of 
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ours is reinforced when we consider sub- 
cl. (2) of Cl. (20). By the sub-cl. (2) a 
duty has been cast on the Textile Com- 
missioner to have regard to the capacity 
of the manufacturer to produce cloth and 
yarn of different descriptions and specifi- 
cations and to the needs of the general 
public while exercising the powers con- 
ferred upon him by sub-cl. (1) of Cl. (20). 
The clear intention behind sub-cl. (2) is 
that the powers conferred upon the Tex- 
tile Commissioner by sub-cl. (1) are to be 
exercised in the light of the capacity of 
the manufacturer and also fo the needs 
of the general public.. The needs of the 
‘general public will be changing from time 
to time, and so would the capacity of the 
different manufacturers, under these eir- 
cumstances the powers conferred by sub- 
cl, (1) have to be exercised with reference 
to the particular definite period, the dura- 
tion of the period which has to be speci- 
fied being left to the diseretion of the 
Textile Commissioner.” 


The learned Judge continued: 


“Under these circumstances, it. is in- 
herent in the object. for which the Cotton 
Textile (Control) Order was promulgated 
in the first place and continued under the 
Essential Commodities Act, 1955 and the 
object for which the power was conferred 
on the Textile Commissioner to issue 
directions under Cl. 20 was to secure 
cotton textile at fair price for the gene- 
ral public, ie. consumer. Therefore, it 
was obligatory under the scheme of sub- 
cl. (1) of Cl 20 having in view the object 
of the conferment of the power, that the 
Textile Commissioner at. the time of the 
exercise of that power to issue directions, 
must specify the period during which the 
directions issued by him were to remain 
in force. The requirements of the gene- 
ral public go on changing from time to 
time regarding each essential commodity 
and in view of these ‘changing circum- 
stances the power conferred upon the 
Textile Commissioner for issuing direc- 
tions has been coupled with the duty fo 
specify the period during which the 
directions are to remain im force. For 
these reasons, we hold that the conten- 
tion No. 5 set out hereinabove must suc- 
ceed and the impugned notification must 
be struck down as it does not specify the 
period during which the prohibition on 
printing of sarees with headings and þor- 
ders is to. remain in force.” 


With great respect, we are unable to 
agree with the above view. When it is 
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accepted that the needs of the general 
public go on varying from time to time, 
it is almost impossible for anybody to 
foresee how long a given situation would 
last. The ever changing needs of the 
general public relating to the essential 
commodity like cloth, have to be met 
from time to time; by making it available 
at fair price. To achieve this object, the 
Textile Commissioner is expected to close- 
Ty watch the changing conditions and take 
such remedial measures as he thinks best 
by issuing suitable directions to the manu- 
facturers regarding the production or 
non-production of eloth and the maximum 
or the minimum quanfities thereof. If his 
duty to specify a period in every direc- 
tion is regarded as imperative, then in our 
opinion, it would be defeating the very 
purpose for which the power was con- 
ferred. upon him. 


10. There is one other reason to reject 
the contention urged for the appellants: 
Clause (20) uses: the words. “shall” and 
“may” in different contexts. It states that 
the Textile Commissioner may from time 
to time issue directions in writing to any 
manufacturer regarding the classes of or 
specifications of cloth or yarn... ... which 
they shall or shall not produce duringsuch 
periods as may be specified in. the direc= 
tions, and they shall comply with. such 
directions. The use of, word “may” with 
regard to specification of period. and the 
use of word “shall” with regard to manu- 
facturers, seems to us. that the Central 
Government used these two words in 
two. different meanings, i.e., the word 
“may” conferring a discretionary power 
on the Textile Commissioner and the 
word “shall” imposing an obligation on 
the manufacturers, 





11. We are, therefore, firmly of the 
opinion that it is not mandatory for the 
Textile Commissioner to specify the 
period during which his directions shall 
remain in force and therefore, non-men- 
tioning ‘of the period has not affected the 
validity of the impugned notification. 


12. In the result, and for the reasons 
stated above, these appeals fail and are 
dismissed with ` costs. Advocate’s fee 
Rs. 250/- one set. 


Appeals dismissed. 
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D. S. TEWATIA, J. 
Indian Bank, No. 17 North Beach Road, 
Madras-1, Appellant v. L. Ramaswam 
and others, Respondents. i 


Miscellaneous First Appeals Nos. 351 to 
355 of 1975, D/- 20-1-1977.* 


Civil P. C. (1908), S. 20 (c) and O. 1, B, 3 
— Suit on contract of Joan — Cause of 
action — Suit against principal debtors at 
place B where loan was contracted to be 
paid and repayments made — Surety can 
be impleaded as co-defendant — Court at 
B has jurisdiction to entertain suit. 


The plaintiff Bank having its head office 
at Madras had sanctioned certain amount 
-of loan to defendant 1 on recommendation 

- of defendant 5-Bank of which defendants 
2 to 4 were members. ‘On the direction 
of the plaintiff Bark to its Branch at 
Bangalore the amount of loan was paid 
to defendant 1 at Bangalore after a 
thypothecation deed had been executed ‘by 
defendant 1. A promissory note was also 
executed by defendants 1 to 4 at Madras 
and they were to pay the loan amount in 
thirty equal instalments with interest at 
Bangalore Branch. A deed of guarantee 
‘had also been executed at Madras by De- 
fendant ‘5 binding itself to discharge one- 
third of the undischarged loan along with 
jinterest, ‘Defendant T ‘having committed 
default in payment of instalments the 
plaintiff Bank ‘filed suits against defen- 
dants 1 to '5 in a Court at Bangalore and 
the preliminary issue raised was whether 
the Bangalore Court had territorial juris- 
‘diction to entertain ‘the ‘suit. 


Held that payment of the -contracted 
loan amount and the repayment thereof 
spertain to the performance of the loan 
‘contract ‘and ‘the cause of action do arise 
at a place not only where a contract is 
«concluded ‘but where performance thereof 
‘takes place. A ‘part of ‘cause of action in 
this case undoubtedly arose at Bangalore 
‘and ‘by virtue of the provision of CL 1e) 
Of S. 20, Civil P. ‘C. the Bangalore ‘Court 
had jurisdiction to entertain ‘the -suit 
‘against the defendants ATR 1972 SC 378, 
Dist. (Paras 4-A and 6) 

(ii) that as defendant 5 stood in the 
(position of a guarantor of the perform~ 


*(Against order of 2nd Addl. Civil J. 
Bangalore in ©. S. Nos. 317, 320, 323, 
326 and 328 of 1973, D/- 19-4-1975). 


‘CU/CU/A906/77/KSB 
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ance of their part by defendants 1 to 4 
under the lean contract, joint or several 
decrees could be obtained by the plain- 
tiff against defendant 5-Bank and there- 
fore it was opén to the plaintiff to im- 
plead the surety as co-defendant in the 
suit against the principal debtors in the 
Bangalore Court which had jurisdiction 
to try all the suits to which defendants 1 
to 5 were parties. AIR 1922 Cal 500 and 
AIR 1955 Mad 595 and AIR 1964 Mys 147, 
Dist, (Paras 12, 13) 


Cases Referred: Chronological Paras 


AIR 1972 SC 378: (1972) 1 SCR 977 4-B 
AIR 1964 Mys 147 : 1963 (2) Mys LJ 513 if 
1 

AIR 1955 SC 661: (1955) 2 SCR 603 4-B 

AIR 1955 Mad 595 : 1955-1 Mad LJ 363 7, 

; 10 

AIR 1922 Cal 500 : ILR 49 Cal 895 7,9 

S. Mani, for Appellant in all the Five 

Appeals; M. P. Chandrakantharaj Urs, for 
Respondent-5 in all five Appeals, 


JUDGMENT :— The short question, 
which is common to these five appeals, 
that arises for determination is as to whe- 
ther the Court ‘at Bangalore had terri- 
torial jurisdiction to entertain and try the 
five suits out of which the aforesaid ap-` 
peals have arisen. 


2. It is unnecessary to detail all the 
facts, as it would suffice to take notice 
only of such facts as will directly bear 
upon the question aforesaid. These facts 
nies are not in dispute, can be stated 
thus: 


Indian Bank with its Head Office at 
Madras, the appellant in all the aforesaid 
five appeals, was the plaintiff in all the 
suits. It had sarictioned a loan of Rupees 
'60,000/- te defendant No. 1, a Repatriate 
from Burma, his application for such loan, 
having ‘been sponsored by defendant No. 5 
— the Repatriates Co-operative Finance 
and Development Bank Litd., Madras, of 
which defendants Nos. 1 to 4 were mem- 
bers, Each defendant is joined as one of 
the defendants to all the separate 5 suits 
filed against them. ‘The plaintiff-Bank 
hhad forwarded the said application of de- 
fendant No. 1 along with the ‘sanction 
ticket? to its Branch Office at Bangalore, 
with a direction to pay the loan amount 
fo defendant No. 1. The loan amount 
thus came to be paid to defendant No. 1 


at Bangalore, after an Hypothecation Deed 
had been executed ‘by defendant No. 1 on 
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18-6-1970. The promissory note had been 
executed at Madras on 15-6-1970 by de- 
fendant No. 1 to which defendants Nos. 2 
to 4 had also joined. A deed of Guaran- 
tee was also executed at Madras on 15th 
June 1970 by defendant No. 5 binding it- 
self to the plaintiff-Bank to pay one-third 
of the undischarged loan along with inte- 
rest thereon. 
co-obligants — defendants Nos. 2 to 4, 
were to repay the loan amount in 30 equal 
instalments of Rs. 2,000/- each with inte- 
rest thereon at Bangalore Branch. Cer- 
tain instalments were so paid by defen- 
dant No 1. But, thereafter defendant 
No. 1 having defaulted in performing his 
part of contract in regard to the repay- 
ment of loan amount, this led the plain- 
tiff-Bank to file the aforesaid five sepa- 
rate suits against defendants Nos. 1 to 4 
and defendant No. 5. The defendants of 
the other suits were joined to each suit 
as co-defendants, 


3. Only defendants Nos. 1 and 5 con- 
tested: the said five suits, while the others 
were proceeded ex parte. The aforesaid 
two defendants, in their respective writ- 
ten statements, had admitted the facts 
narrated above and which had been al- 
leged by the plaintiff-Bank in its plaint. 
They, however, inter alia, raised an ob- 
jection regarding the territorial jurisdic- 
tion of the Bangalore Court which led to 
the raising of an issue by the trial Court 
regarding its territorial jurisdiction which 
forms the. issue No. 4. The trial Court 
treated the said issue as a preliminary 
one and a finding adverse to the plaintiff 
thereon led to the passing of the order 
under appeals which required the return- 
ing of the plaint to the plaintiff for being 
presented to a competent Court. 


4. The learned Counsel for the appel- 
lant has canvassed before me the proposi~ 
tion that the Bangalore Court had the 
territorial jurisdiction to try the suits in 
question, inasmuch as the part of cause 
of action arose in Bangalore on account 
of the fact that the loan amount was paid 
to defendant No. 1 at Bangalore and de- 
fendant No. 1 was to effect repayment 
thereof at Bangalore. That the facts that 
the loan amount was paid to defendant 
No. 1 at Bangalore and that the loan 
amount was to be repaid by defendant 
No. 1 at Bangalore, are not in dispute, as 
the same stand admitted by the contesting 
defendants Nos. 1 and 5. 


4-A. No authority is required for the 
proposition that payment of the contract- 
ed loan amount and the re-~payment 


Defendant No. 1 and his 
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thereof pertain to the performance of the 
loan contract and the cause of action do 
arise at a place not only where a con- 
tract is concluded but where performance 
thereof takes place. . 

. 4-B. Mr. M. P. Chandrakantha Raj 
Urs learned Counsel for the only contest- 
ing respondent, has, however, contended 
that the said principle of law no longer 
holds good in view of the following ob- 
servations of the Supreme Court in State 
of Bihar v. Oriental Coal Co. Ltd., (AIR 
1972 SC 378): 

“This takes us to the question whether 
the High Court of Calcutta had territorial 
jurisdiction to entertain the plaintiff’s suit. 
We have earlier come to the conclusion 
that under law, the assessments made by 
the assessing authority are valid assess- 
ments and therefore it cannot be said that- 
the payments made by the plaintiff were 
made under any mistaken impression of 
the law. Hence in our opinion the fact 
that the cheques issued by the plaintiff 
were encashed in Calcutta could not have 
afforded any cause of action for filing the 
suit in Caleutta High Court.” 

The facts in Oriental Coal Co. Lid.’s 
case were that this company had its re- 
gistered office at Calcutta. It was a re- 
gistered dealer under the Bihar Sales Tax 
Act, 1947. It paid certain advance sales 
tax amount to Bihar Sales Tax authori- 
ties by cheques drawn on the Oriental 
Bank of Commerce Ltd., Calcutta, which 
were encashed at Calcutta. The balance 
amount of sales tax was also similarly 
paid. The decision of the Assistant Su- 
perintendent of Sales Tax was, however, 
reversed in appeal by the Assistant Com- 
missioner of Sales Tax, in view of the 
Supreme Court’s decision in Bengal Im- 
munity Company Lid. v. State of Bihar, 
((1955) 2 SCR 603): (AIR 1955 SC 661). 
Then the company claimed the amount 
back, although in the meantime the Parlia- 
ment had invalidated the effect of Bengal 
Immunity Company’s case by passing the 
Sales Tax Laws (Validation) Act. When 
the sales tax authorities declined to re- 
fund the amount in question, the said com-~ 
pany filed a suit on the original side of 
the Calcutta High Court claiming the said 
sum with interest and costs. In the 
plaint, the plaintiff put forward three dif- 
ferent grounds as affording it a cause of 
action to institute the suit on the original 
side of the Calcutta High Court, viz., (1) 
that the payments in question were made 
by the company under a bona fide mis 
take of law, viz., that it was liable to pay 
sales tax to the defendant during the 
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periods in question, hence it had a right 
to get back that amount and as the che- 
ques in question were. encashed at Cal- 
cutta, a part of the cause of action arose 
in Calcutta; (2) that its appeal ‘to the As- 
sistant Commissioner of Sales Tax was 


heard in Calcutta and the order of the’ 


appellate authority was received at Cal- 
cutta, therefore, a part of the cause of 
action on that basis also arose in Calcutta; 
and (3) that its registered office was 
situated in Calcutta and it being the duty 
of the debtor to find out the creditor and 
pay the debt, it was open to the plaintiff to 
sue the defendant in Calcutta. Their Lord- 
ships found that in view of the Sales Tax 
Laws (Validation) Act, which was given 
retrospective operation, no refund was 
due to the plaintiff-company, and further, 
the refund of the sales tax amount, ac- 
cording to the Bihar Sales Tax Rules, 
1949, could be had by a dealer only 
through one of the Government treasuries 
and that in view of the above, the entire 
cause: of action in respect of the claim for 
refund on the basis of the appellate au- 
thority’s order arose only within the 
State of Bihar and no part of that cause 
of action arose outside Bihar. 

5. In the aforesaid observations that 
have been relied upon on behalf of the 
respondent, their Lordships, in my view, 
had nowhere enunciated the principle 
that the place of payment of the amount 
in performance of the loan contract does 
not give rise to a cauSe of action at the 
place of payment. In fact, the real ratio 
of the said decision finds embedded in the 
further observation of their Lordships to 
the following effect: 

“Assuming, but not deciding that, the 
fact of encashment of cheques in Calcutta 
gave rise to a cause of action at Calcutta 
for a claim based on the ground that the 
payments were made on a mistaken im- 
pression of law but that circumstance 
eannot be said to give rise to a cause of 
action for the suit on the ground that the 
plaintiff is entitled to the refund of the 
amounts because of the appellate autho- 
rity order. In our judgment the High 
Court failed to keep apart the two ques~ 
tions namely the claim for the return of 
the amount paid on the basis that it was 
paid under a mistaken impression of law 
and the claim made in pursuance of the 
order of the appellate authority. The 
payments made by the plaintiff by che- 
ques have nothing to do with the appel- 
late authority’s order, They have not 
been made on the basis of that order. 
They were made on the basis of the ori~ 
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ginal assessments. The only ground ‘on 
which the High Court has come to the 
conclusion that the plaintiff is entitled to 
claim refund of the amount paid is be- 
cause of the fact that the appellate au- 
thority had decided the appeals in its 
favour,” 

6. In fact, there cannot be two opinions 
on the point that part of cause of action 
in this case, arose at Bangalore and by 
virtue of the provision of Cl. (c) of S. 20, 
C. P, C. the Bangalore Court had juris- 
diction to entertain the suit against the 
defendants, 

7. Mr. Urs has, however, argued that 
so far as defendant No. 5 was concerned, 
no cause of action arose against it at Ban- 
galore, as the Guarantee Deed under 
which it had obligated itself to the plain- 
tiff-Bank, was executed at Madras and in 
case of default in discharging of the debt 
by defendants Nos. 1 to 4, it was to satisfy 
its obligation to the plaintiff-Bank at 
Madras under the deed of Guarantee, It 
was further contended by Mr. Urs that 
not only the Bangalore Court lacked ter- 
ritorial jurisdiction to entertain a sepa- 
rate suit against defendant No. 5, it also 
lacked jurisdiction to implead defendant 
No. 5 to the other suits and to proceed te 
try the said suits against the said defen- 
dant. In support of his aforesaid submis- 
sions, he placed reliance on the following 
observations in Bengal and North Western 
Railway Co. v. Sadaram Bhairodan, (ILR 
49 Cal 895): (AIR 1922 Cal 500). 


“The fact that the Court has jurisdie- 

tion against the Steamer Company does 
not give jurisdiction against the Railway 
Company. The fallacy of the argument, 
it appears to me, lies in the use of the 
words ‘the Court has jurisdiction over the 
suit’. Such jurisdiction as the Court has 
is over the suit as regards the Steamer 
Company.’ This does not give jurisdiction 
over the Railway Company, and in my 
opinion, O. 1, R. 3, has no bearing on the 
case, That rule of the Order is a provi- 
sion which relates to a joinder of parties 
and it assumes the existence of a suit in 
a proper forum, the Court having juris- 
diction to try the suit. If the Court has 
such jurisdiction, then ©. 1, R. 3, may 
come into play.” 
The aforesaid observations were approv-~ 
ingly quoted in Kurivalli Lingayya Setty 
v. Sitharam Agarwala, (AIR 1955 Mad 
595) and in New India Assurance Co. Ltd. 
v. T. K, Nanjunda Setty & Sons, (1963 (2) 
Mys LJ 513) = (AIR 1964 Mys 147), which 
decisions have also been pressed into ser- 
vice on behalf of respondent No 5. 
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8 There is no quarrel with the prin- 
ciple enunciated in the aforesaid three de- 
cisions, but the Tatio thereof is not at- 
tracted to the facts of the present case as 
m same is clearly distinguishable on 
acts. 


9. In Bengal and North Western Rail- 
way Co.’s case (AIR 1922 Cal 500) the 
facts were that 2 bales of piece-goods 
had ‘been allegedly delivered at Calcutta 
to the River Steam Navigation Co. Ltd., 
and the India General Steam Navigation 
and Railway Co. Ltd.; for ‘carriage, des- 
patch and delivery by transmission’ to 
Bhupatiahi, a station on the Bengal and 
North Western Railway, and the goods 
had not been delivered to the consignee 
at the said Railway station, ‘The suit was 
for recovery of the value of the goods. 
To the suit that was filed at Calcutta 
Court, both the River Steam Navigation 
Co, Ltd., and the North Western Railway 
Co, Ltd., were impleaded as defendants. 
It was found as a fact that the River 
Steam Company had not acted as the 
agent of the North Western Railway Co., 
nor the said Railway Company had its 
office within the jurisdiction of the Cal- 
cutta Court, nor the Railway Station 
where the goods were sought to be de- 
livered was within the jurisdiction of the 
Calcutta Court. It seems that the Steamer 
Company had delivered the goods to the 
Railway Company and so, a decree against 
the Railway Company alone had been 
passed on the original side of the Cal- 
cutta Court by the learned single Judge. 
That judgment was reversed by a Divi- 
sion Bench of that Court with the obser- 
vation already noticed. It is clear from 
the facts of that case there was no case 
of joint liability to the plaintiff on the 
part of the Steamer Company and the 
Railway Company. Only one of them, in 
the circumstances, could have been liable 
to the plaintif. In that case, if the 
Steamer Company had not delivered the 
goods to the Railway Company, then the 
Steamer Company alone would have been 
liable and if the Steamer Company had 
delivered the. goods to the Railway Com- 
pany, then the Railway Company alone 
would have been liable. So, in either 
case, the suit had to be brought in the 
light of the above facts. If only the 
Steamer Company was liable, the question 
of joining the Railway Company as a de- 
fendant in the suit would not arise or 
vice versa. 


If the Steamer Company had acted as 
the agent of the Railway Company or the 
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Railway Company ag the agent of the 
Steamer Company, then the decision in 
that case in my opinion, would have been 
otherwise. : 


10. In Kurivallj Lingayya Setty’s case 
also, (AIR 1955 Mad 595) the facts were 
Clearly distinguishable from the facts of 
the present case. There, one merchant 
was cheated by defendant No. 1 in that 
case. He initiated criminal action against 
defendant No. 1. Defendant No. I was 
convicted and a sum .of Rs. 7,000/- that 
was found on his person was got deposit- 
ed in the Magistrates Court at Adoni, 
Later on, defendant 2 obtained a decree 
in a sum of Rs. 10,000/- against defen- 
dant 1 at Guntur and in execution thereof, 
defendant 1 in collusion with defendant 2 
got attached the sum of Rs. 7,000/- which 
was in deposit in the Court of the Magis 
trate at Adoni. The plaintiff on coming 
to know about the said fraud, filed a suit 
for recovery of Rs. 7,000/- against defen- 
dant No. 1 at Bellary Sub-Court, to which 
defendant 2 was joined as one of the de- 
fendants. Defendant 2 raised an objec- 
tion as to the propriety of his being im- 
pleaded as co-defendant in the suit against 
defendant 1. His plea prevailed with the 
High Court on the ground that to the 
first fraud defendant 2 was not a party, 
Defendant 2 was involved only with re- 
gard to the attachment of Rs. 7,000/- in 
execution of the decree against defen 
dant 1 at Guntur. The said act having 
taken place at Guntur, the cause of action 
against defendant 2 arose only at Guntur 
and therefore, that fact constituted a se- 
parate cause of action for a suit against 
defendant 2 which could have been filed 
only at Guntur. He could not have been 
joined as a defendant along with defen~ 
dant No. 1 in a suit arising out of a cause 
of action against defendant 1 at another 
place, for to the said cause of action, de- 
fendant 2 was not in any manner connect- 
ed with defendant 1. 


11. In New India Assurance Co. Ltd., 
(AIR 1964 Mys 147) the facts were quite 
different from the facts obtaining in the 
present case, as in that case one of the 
clauses in the insurance policy had clear- 
ly envisaged the jurisdiction of a given 
court which was not the Court where the 
suit in that case was filed. 

12. In the present case, the contesting 


respondent No. 5 stands in the position of 
a puarantor of the performance of their 


_part by defendants Nos. 1 to 4 under the 


loan contract relating to the re-payment 
of the loan amount. The contesting res~ 
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pondent No. 5 therefore, stood in a posi- 
tion very different from the position of 
the defendants in the aforesaid three 
cases on which Mr. Urs has relied upon 
and who had contested the territorial 
jurisdiction of the Court in those cases, for 
in the present suits unlike those cases joint 
or several decrees could be obtained by 
the plaintiff against respondent No. 5- 
‘Bank. When such is the case, it is open 
ito the plaintiff to implead the surety as 
co-defendant to a suit in a Court which 
was competent to try the suit against the 
principal debtors, 

13. For the reasons aforesaid, it is held 
that the Court at Bangalore has jurisdic- 
tion to try all the suits, because to all the 
suits the principal debtors and the surety 
1e, respondent No, 5-Bank, are parties. 
In the result, the appeals are allowed, 
the orders of the trial Court under appeal 
are set aside and the cases are remitted 
back to the trial Court for decision on 
merits and for the trial of the other issues 
in the suits in accordance with law. 

14. In the circumstances of the given 
cases, the parties are directed to bear 
their own costs. 

15. In view of the decision in the ap- 
peals, it is unnecessary to pronounce upon 
and decide the application filed by the 
appellant for additional evidence under 
O. 41, R. 27, C. P. C 

Cases remanded, 
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Murigappa, Petitioner v. Channappa, 
Respondent. z 

Civil Revn. Petn. No. 1702 of 1976, D/- 
11-11-1976.* 

Civil P. C. (1908), S. 115 — “Case which 
has been decided” — By upholding or 
overruling objection to a question put to 
a witness no case is decided — Order not 
open to revision. AIR 1970 SC 406, Foll. 

(Para 4) 
Cases Referred: Chronological Paras 
AIR 1970 SC 406 : (1970) 1 SCR 435 4 

B, V. Krishnaswamy Rao, for Petitioner; 
Chandrashekharaiah, for Respondent, 

ORDER :— This is a revision petition 
by the plaintiffs in O.S. No. 224 of 1969 
on the file of the Court of the Munsiff, 
Chitradurga. 


al ESNE 
‘(Against order of Munsiff Chitradurga in 
O. 5. No, 224 of 1969, D/- 7-7-1976). 
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2. When the plaintiffs’ counsel exa- 
mined P. W. 3, he put certain questions 
which were objected by the counsel for 
the defendant. The Court upheld the ob- 
jections. Against the order of the Court 
upholding the objéctions of the counsel 
for the defendant, this revision petition 
has been preferred, : 

3. In my opinion, this revision petition . 
filed under S. 115 of C. P. C., is not main- 
tainable. If the trial court has upheld the 
objections on’ an erroneous view of law, 
the appellate court can correct it and ad- 
ditional evidence can be adduced. Se- 
condly, every order made by tħe trial 
court in the course of trial is not open to 
revision under S. 115 of the C. P: ©. Sec- 
tion 115 of the C. P. C. reads as follows:— 

“115, Revision. The High Court may 
call for the record of any case which has 
been decided by any Court. subordinate to 
such High Court and in which no appeal 
lies thereto, and if such subordinate 
Courts appears— 

(ay to have exercised a jurisdiction not 
vested in it by law, or 

(b) to have failed to exercise a juris- 
diction so vested, or 
. (c) to have acted in the exercise of its 
jurisdiction iWegally or with material ir- 
regularity, 

the High Court may make such order 
in the case as it thinks fit.” 

4. It is not shown how this is a case 
‘decided’ by a Court subordinate to the 
High Court in order to enable this court 
to invoke its jurisdiction under S, 115 of 
the C, P. C. In Baldevadas Shivlal v. 
Filmistan Distributors (India) Private 
Limited, AIR 1970 SC 406 the Supreme 
Court has laid down that “every order of 
the Court in the course of a suit does not 
amount to a case ‘decided’ ” within the 
meaning of S. 115, C. P. C. By overruling 
an objection to a question put to a witness 
and allowing the question to be put, no 
case is ‘decided’. The instant ease is a 
converse one where an objection is up- 
held. When the trial Judge allows an 
objection and disallows a question put to 
the witness or when he overrules an ob- 
Jection and allows the question put to 
the witness, it cannot be said that the 
case is ‘decided’ within the meaning of 
S. 115, of the C, P. C. Therefore, the re- 
vision petition under S, 115, C. P. œ. is 
not maintainable. Accordingly this revi- 
Sion. petition is dismissed but without 
costs, 

Revision dismissed, 
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D. B. LAL, J. 
Fakiragouda S. Patil, Petitioner v. Smt. 


Parvatibai Mahadey Mahendrakar, Res- 
pondent. 


Civil Revn, Petn, No. 2356 of 1975, D/- 
4-11-1976,* 
T, P. Act (1882), S. 106 — Notice to quit 
` — Validity — Month to month tenancy — 
Notice given by landlord to vacate “by the 
end of December 1972 and before the 
beginning of January 1973” held invalid as 
the tenant was not given the full day of 
the 31st December and hence did not end 
with the month of tenancy. AIR 1975 SC 
1111, Followed. (Para 2) 
Cases Referred: Chronological Paras 
AIR 1975 SC 1111: (1975) Supp SCR 67 2 


-K. A. Swami, for Petitioner; Mir Ma- 
sood Ali Khan, for Respondent. 


ORDER :— This revision under S. 50 of 
the Karnataka Rent Control Act (herein- 
after referred to as the Act) is directed 
against the Judgment of the District 
Judge, Belgaum, reversing in appeal the 
judgment of the II Addl. Munsiff, Bel- 
gaum and thereby, remanding the case 
after holding that the notice to quit 
served upon the tenant was valid and 
that the tenancy was legally determined. 
The remand was however made on the 
question of bona fide need of the landlady. 
The petitioner Parvatibai brought the 
petition under S. 21 (1) (hb) of the Act, 
against the tenant on the ground of her 
reasonable and bona fide requirement, It 
was stated in the petition that the tenancy 
began “according to the English Calendar 
on the ist day of the calendar month and 
ended by the end of the same month”. 
The tenant besides denying the reason- 
able and bona fide requirement of the 
landlady also contended that the notice to 
quit was “illegal, invalid and did not termi- 
hate the tenancy.” The learned Munsift 
found in favour of the tenant on the ques- 
tion as to the validity of the notice, It 
was held that the notice was invalid in- 
asmuch as besides not ending with the 
month of tenancy, the landlady did not 
even ask to determine the tenancy. She 
had rather asked for the vacation of the 
house by the end of December 1972 and 
before the beginning of January 1973. The 
notice -to quit was given on 6th Decem~ 


*(Against order of Prl Dist. J., Belgaum 
H. R. C. A. No. 65 of 1974, D/- 29-8- 
1975). 
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ber 1972 and it was served on the tenant 
on lith December 1972. On that finding 
the learned Munsiff dismissed the petition 
and thereafter the landlady went up in 
appeal before the learned: District Judge. 
On the question of notice she succeeded 
in that Court. It was held, that clear 
fifteen days were given in the notice and 
on the basis of certain questions of law 
discussed by the learned Appellate Judge, 
it was held that the notice was valid and 
legally terminated the tenancy. The case 
was remanded on the other plea as to the 
reasonable and bona fide need of the land- 
lady. The present revision is filed by 
the tenant against that decision. 


2. The learned Counsel for the peti- 
tioner relied on a decision Dattonpant 
Gopalvarao Devakate v. Vithalrao Maru- 
tirao reported in AIR 1975 SC 1111. In 
that case, their Lordships considered the 
notice to quit given under S. 106 of the 
T. P. Act. The tenancy was from month 
to month and it started from 10th April, 
1946 ending on the 9th day of the follow- 
ing month. The notice served on the 
tenant on 21-11-1968 purported to termi- 
nate the tenancy by the 8th December, 
1968. It was held that the notice did not 
expire with the end of the month of the 
tenancy. The end of the month of the 
tenancy was the 9th day and not the 8th 
day. Thus there was no valid and legal 
termination of the contractual tenancy. 
Applying the ratio of that case, the learn- 
ed Counsel submitted that as per the 
language used in the notice which is -to 
the following effect, in the instant case 
also the notice did not end with the 
month of the tenancy which was the 
whole anniversary of 31st December, 1972. 
Rather the notice required the tenant to 
vacate before the termination of the 
tenancy on 3lst December, 1972. The 
following language used in the notice may 
be referred to: 


“I request therefore to vacate the house 
by the end of December, 1972 and before 
the beginning of January Ist, 1973.” 

It means in unequivocal terms, the land- 
lady wanted the tenant to vacate before 
the beginning of January Ist 1973 which 
means before the end of 3lst December, 
1972. In this manner the notice did not 
give the tenant the whole anniversary of 
the day, i.e. 31st December, 1972 and as 
such did not end with the month of the 
tenancy. Therefore, the notice was clear- 
ly invalid under S. 106 of the T. P. Act. 
The learned Counsel for the respondent 
contended that a liberal construction 
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should be made. 
notice may be held to be short by an hour 
or two and the Court could not give that 
strict interpretation. Be it as it may, the 
decision of the Supreme Court referred 
to above enjoins for a strict interpretation 
of the notice given under S. 106 of the 
T. P. Act. The legislation is obviously 
for the benefit of the tenant and in view 
of the observations made by the Supreme 
Court regarding notice, I am afraid no 
other view can be taken in the matter. 


3. In this view of the case, the tenancy 
cannot be stated to have been validly 
terminated. The decision of the learned 
District Judge is erroneous and has got to 
be set aside. The petition of the landlady 
is to be dismissed. 

4. The revision is therefore allowed 
and the decision of the learned District 
Judge js set aside while that of the learn- 
ed Munsiff restored, No order as to costs. 

Revision allowed. 
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M. N. VENKATACHALIAGR, J. 

Bharatiya Samskrithi Vidhyapith, Ban- 
„alore, Petitioner v, G. Parthasarathy, 
Respondent. 

Civil Revn. Petn. No. 343 of 1976, D/- 
9-9-1976.* 

Civil P. C. (1908), O. 26, R. 1 — Appli- 
cation under, to send document to hand- 
writing expert for comparison and opinion 
— Document used not only to contradict 
witness under S. 145 but also as substan- 
tive evidence — Factors to be considered 
— (Evidence Act (1872), Ss. 145 and 19). 


The purpose of contradicting the wit- 
ness under S., 145 of the Evidence Act is 
very much different from the purpose of 
proving the admission, Admission is sub- 
stantive evidence of the fact admitted 
while a previous statement used to con- 
tradict a witness does not become sub- 
stantive evidence and merely serves the 
purpose of throwing doubt on the vera- 
city of the witness. AIR 1966 SC 405, Rel. 
on. (Para 4) 

It is however conceivable that in a given 
case the document containing the “previ- 
ous statement” used for the purpose of 
contradicting a witness under S. 145 of 


*(Against the order of 3rd Addl. Civil J., 
Bangalore in H. R. C. No 679 of 1975, 
D/- 19-1-1976). 
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He argued that the- 
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the Evidence Act may also otherwise be 
a piece of substantive evidence. (Para 5) 

The landlord respondent sought evic- 
tion of petitioner-tenant on ground of 
bona fide requirement but the petitioner 
resisted the claim alleging that the land- 
lord through the mediation of G nego- 
tiated the sale of the property in question 
and that the said G allegedly in exercise 
of his authority as such agent of landlord 
and in the course of such negotiations of 
sale wrote the document Ex. R. in his 
own hand, G when examined by peti- 
tioner as R. W. 3 in eviction proceedings 
denied negotiations and writing of Ex. R. 
After obtaining permission, petitioner 
cross-examined him and filed an applica- 
tion under O. 26, R. 1 read with S. 151, 
C. P. C. praying that Ex. R. be sent to 
Handwriting expert for comparison of that 
writing with exemplar writings of G and 
for opinion but the application was re- 
jected. 


Held: The petitioner had referred to 
and relied upon Ex. R, as a piece of sub- 
stantive evidence. Even assuming, as the 
Court below assumed, that it was used in 
cross~examination only for the purpose of 
shaking the credit of R. W. 3, it could not 
be said that Ext. R was only limited to 
that purpose alone in the case. In either 
event, it was open to the petitioner to 
seek to prove the said document in ac- 
cordance with or in a manner recognised 
by law. For Ext. R to be a piece of sub- 
stantive evidence jn the case against the 
landiord, petitioner had not only to prove 
that Ext. R was a document in the writ- 
ing of R. W. 3, but also had to establish 
further that R. W. 3 was an agent and 
authorised by the landlord and that Exhi- 
bit R came into existence in the course 
and exercise of such authority by the said 
R. W. 3. The observation of the court- 
below that the document would not con- 
stitute an admission on the part of land- 
lord was premature. (Matter remanded to 
court-below for disposal according to 
law). (Paras 5, 6, 7, 8) 
Cases Referred: Chronological Paras 
AIR 1966 SC 405 : (1966) 1 SCR 606 4 


Mohanrangam. for Respondent. 


ORDER :— The petitioner in the civil 
revision petition under S. 50 of the Kar- 
nataka Rent Control Act, 1961, is the res- 
pondent-tenant in H. R. C. No. 679 of 1975 
on the file of the III Additional Civil 
Judge, Bangalore City and challenges the 
order made by the Court-below on 19-1- 
1976 dismissing I. A. XI in which peti- 
tioner sought to have the handwriting in 
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Ex. R-27 sent to the Handwriting Expert 
attached to Forensic Science Laboratory, 
Bangalore, for the purpose of comparing 
disputed writing in the said Ex. R-27 with 
the exemplar writings of witness, R. W. 3, 
examined in the case. 


_ 2. The landlord, respondent herein, 
sought the eviction of petitioner on seve- 
tal grounds. In the course of his evidence 
petitioner sought to displace the alleged 
bona fides of the requirement of the land- 
lord by alleging that the landlord had 
through the mediation of R. Gopalaswamy 
negotiated a sale of the property concern- 
ed in the proceedings to the petitioner, 
and that the said Gopalaswamy, alleged- 
ly in exercise of his authority as such 
agent of the landlord, held negotiations 
with the, petitioner in the matter of the 
proposed sale, in the course of which the 
writing, Ex. R-27 in the hand of.the said 
Gopalaswamy came into existence. How- 
ever, when the petitioner examined the 
said Gopalaswamy as R. W. 3 on his side, 
the witness disappointed the petitioner 
and denied that he was ever authorised 
to or did negotiate sale of the premises 
in question on behalf of the landlord, and 
that the said Ex. R-27 was in his writing. 
Petitioner sought and the Court-below 
granted permission to cross-examine 
R. W. 3. 


3. The application — I A. XI — was 
thereafter made by the petitioner pur- 
porting to invoke provisions of R. 1 of 
O. 26 read with S. 151 of the C_ P. C. and 
praying that Ex. R-27 and the exemplar 
writings of R. W. 3 be sent to tbe hand- 
writing expert, attached to the Forensic 
Science Laboratory, Bangalore, for com- 
parison and opinion. On this application, 
the Court-below made an order which 
reads: 


"With regard to I. A. 11, it is an appli- 
cation for getting the writings in Ex. R-27 
with examplar writing of R. W. 3. R. W. 3 
is not a party to case. He was treated as 
“hostile?” of the respondent. Even if the 
witness had written Ex. R-27, that would 
not constitute an admission on the part 
of the petitioner. Even if R. W. 3 had 
turned “hostile” as contended by the res- 
pondent, the contents in Ex. R-27 would 
not be a substantive piece of evidence 
against the petitioner. That being so, 
there ig no need to refer the matter to 
the expert on handwriting. With regard 
to appraisal of the evidence of R. W. 3, 
the court itself could examine the record 
and appreciate things. Hence, the two 
applications are dismissed.” 


B. S. Vidhyapith, Bangalore v, G. Parthasarathy 


ALR 


The correctness of this order is ques 
tioned in this petition. 

3-A. From a reading of the order of the 
Court below, it becomes clear that the 
learned Civil Judge was of the view that 
Ex. R-27 was used by the tenant in the 
course of the cross-examination of R. W. 3 
only for the limited purpose of testing the 
integrity and credit of R. W. 3 and to 
contradict his evidence with reference to 
previous inconsistent statements. allegedly 
contained in the said Ex. R-27. The con- 
clusion of the learned Civil Judge is con- 
sistent with and explicable only on the 
basis of the view that Ex. R-27 was used 
only for purposes envisaged in S. 145 of 
the Evidence Act. In this view of the 
matter, he held that even if Ex. R-27 was 
Proved for this purpose, it would not have 
substantive testimonial value. 

4. It is true that under S. 145 of the 
Evidence Act, a witness may he cross- 
examined as to previous statements made 
by him in writing and relevant to matters 
in question; but if it is intended to con- 
tradict him by such writing, the witness’s 
attention must, before the writing can be 
proved, be called to those parts of it which 
are to be used for the purpose of contra- 
dicting him. This is one of the tests by 
which the memory and integrity of wit- 
ness are tried, The two statements are 
set against each other amd a conclusion 
that the witness has erred in one or the 
other — could without determining which 
one — is reached on the clear premise 
that. both the statements could not be 
correct. Quite obviously it is one thing 
to say that, in view of an earlier state- 
ment, the witness is not to be trusted: but 
an entirely different thing to say that the 
present testimony is to be disbelieved and 
the previous statement substituted for it. 
However, if the witness is a party to the 
proceedings, the earlier statement to 
which his attention is drawn, and which if 
admitted or otherwise proved, ma 
amount to an admission. The difference 
between what follows in such circum- 
stances if the witness himself is a party 
to the proceedings and where he is not a 
party requires to be kept sharply differen- 
tiated. The purpose of contradicting the 
witness under S. 145 of the Evidence Act 
is very much different from the purpose 
of proving the admission. Admission is 
substantive evidence of the the fact ad- 
mitted while a previous. statement used 
to contradict a witness does not become 
substantive evidence and merely serves 
the purpose of throwing doubt on the 
veracity of the witness. (See Bharat Singh 
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v. Bhagirathi, (1966) 1 SCR 606: (AIR 1966 
SC 405). 


5. It is however conceivable that in a 
given case the document containing the 
"previous statement” used for the pur- 
pose of contradicting a witness under Sec- 
tion 145 of the Evidence Act may also 
otherwise be a piece of substantive evi- 
dence. ¢In the present case apart alto- 
gether from the aspect that the petitioner- 
tenant by alleging that Ex. R-27 is the 
act of an agent of the landlord implying 
thereby that Ex. R-27 is attributable to 
the landlord as his own statement the 
‘petitioner has referred to and relied upon 
1Ex. R-27 as a piece of substantive evi- 
dence. Even assuming, as the Court be- 
low assumed, that it was used in cross- 
examination only for the purpose of shak- 
ing the credit of R. W. 3 it cannot be 
said that Ext. R-27 was only limited to 
ithat purpose’ alone in the case. In either 
jevent, it is to be held that it was open to 
|the petitioner to seek to prove the said 
document in accordance with or in a 
manner recognised by law. For Ext. R-27 
(to be a piece ef substantive evidence in 
ithe case against the landlord, petitioner 
has not only to prove that Ex. R-27 was a 
{document in the writing of R. W. 3, but 
jalso has to establish further that R. W. 3 
\was an agent and authorised by the land- 
lord and that Ext. R-27 came into exist- 
ence in the course and exercise of such 
authority by the said R. W. 3. 


6. The view of the learned Civil Judge 
that Ex. R-27 would not be a substantial 
piece of evidence is the result of a mis- 
conception engendered by a view limited 
to the role of Ex. R-27 in the context of 
5. 145 of the Evidence Act, The further 
observation of the Court below that “Even 
if the witness had written Ex. R-27, that 
would not constitute an admission on the 
part of the petitioner’, is again an ob- 
servation which is premature, to say the 
least. Whether R. W. 3 is an agent of the 
landlord or not should be pronounced 
upon only after consideration of the evi- 
dence. 

7. I am, therefore, of the view that 
learned Civil Judge was clearly wrong in 
the order he made on I. A. XI. However, 
this does not mean that T. A. XI is neces- 
sarily to be granted. The said applica- 
tion purports to be one under R. I of 
O. 26 of the C. P. C. The Court-below 
will have to consider — which it has ob- 









viously not done — whether the provi- - 


sions of R. 1 of O. 26, C. P. C. are apposite 
and whether or not the petitioner-tenant 
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should not examine if he so desires an 
expert as his own witness, in the ordi- 
nary course. All relevant circumstances, 
will have to be borne in mind by the 
Court below in disposing of J. A. XI in 
order that while petitioner is not deprived 
of an opportunity to prove Ex. R-27 in 
accordance with law, there should be no 
undue delay in the disposal of the pro- 
ceedings and that an opportunity to prove 
Ext. R-27 should not become an instru- 
ment for further protraction of the pro- 
oe which are already sufficiently 
old. 

8. In the result, this revision petition 
is allowed and the order of the Court 
below dated 19-1-1976 on J. A. No. XI set 
aside and the said application remitted 
for fresh disposal in accordance with law 
and in the light of the observations made 
in the course of this order. The Court 
below will endeavour to dispose of the! 
main petition expeditiously. 





9. As neither the petitioner nor his 
learned counsel was present to assist the 
Court in the disposal of the petition, I 
disallow costs of the petitioner. 

‘Revision allowed. 
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Thimmakku and others. Appellants v. 
Picea Rangappa and others, Respon- 
ents, 


First Appeal No. 144 of 1972, D/- 1-7- 
1976.* 


(A) Hindu Law — Custom — Divorce 
-~ Parties belonging to Komma Reddis — 
Custom derogatory to general Hindu Law 
set up — Onus of proof, 

Where the question is whether the 
marital status of the first plaintiff with 
her husband was dissolved by a valid 
divorce and the defendants set up a cus- 
tom derogatory to the General Hindu 
Law the burden lies upon them to prove 
the existence and the incidents of the al- 
leged custom which must measure up to 
the essentials of a valid custom and be 
ancient, certain and reasonable. Custom 
cannot be extended by analogy; nor one 
custom deduced from another. Mauch less 


*(Against the Judgment and decree passed 
by Civil J., Chitradurga in O. S. No 27 
of 1966, D/- 30-3-1972). 
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can a custom be ‘enlarged by a parity of 
reasoning since it is the usage that makes 
the law and not the reason of the thing’. 

Where the evidence of the caste wit- 
nesses sums up to nothing more than that 
the first plaintiff threw away her “thali” 
and that her husband picked it up, no 
positive judicial inference as to the exist- 
ence and incidents of the alleged custom 
is permissible in the state of the pleadings 
or the evidence on record. (Para 3) 


(B) Evidence Act (1872), S. 112 — Pre- 
sumption of legitimacy arising under sec- 
tion is rebuttable, 


Section 112 of the Evidence Act pro- 
vides that the fact that any person was 
born during the continuance of a valid 
marriage between his mother and any 
man shall be conclusive proof that he is 
the legitimate son of that man. Where 
one fact is declared by law to be conclu- 
sive proof of another, Court shall on proof 
of that fact, regard the other as proved 
and shall not allow evidence to be given 
for the purpose of disproving it. How- 
ever, S. 112 makes this presumption re- 
buttable by showing that the parties to 
the marriage had no access to each other 
at any time when the child or children in 
question could have been begotten. 

(Para 4) 

Where a registered maintenance deed 
executed between the husband and wife 
records a clear agreement to live apart, 
the mere fact that the marital status sub- 
sisted will not let the presumption under 
S. 112 remain undiluted and in all its 
pristine force and vigour. (1886) 11 AC 1, 
Ref. to. (Para 13) 

The presumption under S. 112 of the 
Evidence Act would stand rebutted if it 
is shown that the husband had severed 
all physical relations with the wife. AIR 
1954 SC 176, Ref. to. (Para 12) 

(C) Evidence Act (1872), S. 35 — En- 
tries in birth registers and School Admis- 
sion Registers — Evidential value. 

In the absence of the examination of 
and testimony by some witness competent 
to speak to matters either as to the know- 
ledge of the relationship or as to the 
source of the information or statements 
on which the said recitals came to be in- 
corporated in the said documents, the re- 
citals, in themselves, cannot be treated as 
substantive evidence and as admissible on 
the question concerning paternity pur- 
portedly indicated in the said documents 
as such entries are matters extraneous to 
what is strictly enjoined upon the officer 
to record. (Para 5) 
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A.LR. 
Cases Referred: Chronological Paras 
AIR 1954 SC 176: 1954 SCR 424 12 
(1952) 1 AN ER 1228: (1952) 2 TLR 17 12 
AIR 1934 PC 49 : 147 IC 891 12 
1924 AC 687: 131 LT 482 12 
(1886) 11 AC 1 13 


B. Nagaraj, for Appellants; K. Subba 
Rao (for Nos. 1 to 7) and N. Raghupathy 
(for No. 8), for Respondents, a 


VENKATACHALIAH, J. :— This appeal 
by the unsuccessful plaintiffs is directed 
against the judgment and decree dated 
30-3-1972 made in O, S. No. 27 of 1966 on 
the file of the Civil Judge, Chitradurga, 
dismissing the suit for partition instituted 
by the first-plaintiff and plaintiffs 2 to 7 
claiming to be the wife and children res- 
pectively of one Bandlu Hanumanthappa 
of Jagalur in the district of Chitradurga 
who died in April 1964 against the se- 
cond defendant and defendants 3 to 7 who 
are admittedly the second wife and the 
children respectively of the said Bandlu 
Hanumanthappa. The Court-below up- 
held the contention of the defendants 
that inter alia the first plaintiff, though 
originally married to the said deceased 
Hanumanthappa subsequently became 
divorced in accordance with and as per- 
mitted by the custom of caste and that 
plaintiffs 2 to 7 were not the children of 
or begotton by the said Hanumanthappa, 
but were born to one B. T. Reddy also 
known as B. Thippareddy in whose com- 
pany the first plaintiff is stated to have 
lived after her separation from Ha- 
numanthappa. 

2. On the contentions urged in sup- 
port of this appeal, the points that arise 
for determination are: (i) whether the 
marital status of the first plaintiff as the 


‘wife of the said Hanumanthappa is dis- 


solved by divorce; (ii) whether plaintiffs 
2 to 7 are the children of the said Ha- 
numanthappa and in that right entitled 
to a share in the joint family estate, and 
(iii) what are the partible properties and 
to what share, if any, are the plaintiffs or 
any of them entitled. 

8. On the first question whether there 
was such a divorce alleged to have been 
taken place on 26-3-1953, defendants’ plea 
is that the first plaintiff not having borne 
children to Hanumanthappa, the latter 
took Rathnamma the second defendant, as 
his second wife; that as an inequitable 
sequel there were misunderstandingg and 
incompatibilities leading to the first plain- 
tiff living apart and instituting a suit for 
maintenance in O. S. No. 22 of 1953 on 
the file of the Munsiff, Devangere; that 
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this claim was settled in terms of the ‘re- 
gistered maintenance deed Exhibit D-1 
dated 26-3-1953 and that immediately after 
Ex. D-1 was executed, the first plaintiff, 
in the presence of D. Ws. 7, 8, 9 and 10, 
threw away the “thali” in token of dis- 
claimer by her of the marital status, the 
case of the defendants sought to be made 
out in evidence being that such act of 
throwing away of the ‘thali” and the act 
on the part of Hanumanthappa in pick- 
ing it up summed up to the requirements 
of a valid divorce recognised by the cus- 
tom amongst the Kamma Reddis to which 
caste the parties are stated to belong. It 
lis clear, therefore, that what is pleaded 
by defendants, being a custom derogatory 
to the general Hindu law, the burden lies 
pon them to prove the existence and 
the incidents of the alleged custom which 
must measure up to the essentials of a 
ivalid custom and be ancient, certain and 
reasonable. Custom cannot be extended 
by analogy; nor one custom deduced from 
‘another. Much less can a custom be ‘en- 
larged by a parity of reasoning since it 
lis the usage that makes the law and not 
the reason of the thing’. The pleadings 
in this behalf as indeed in the evidence 
on the point, are sketchy. Indeed, the 
passage in -“Caste and Tribes in Mysore” 
by H. V. Nanfundiah, relied upon by Sri 
K. Subba Rao, learned counsel for the 
respondents-defendants, even if consider- 
ed to govern and be applicable to the 
parties, itself shows that it is the caste 
that is the arbiter. The evidence of 
D. Ws. 7, 8, 9 and 10, even if wholly ac- 
cepted, sums up to nothing more than 
that the first plaintiff threw away her 
“thali” and that her husband picked it 
up. No positive judicial inference as to 
the existence and incidents of the alleged 
custom is permissible in the state of the 
pleadings or the evidence on record. Ac- 
cordingly, we have no hesitation in ac- 
cepting the contentionof SriB, Nagaraj, 
learned counsel for the plaintiffs-appel- 
lants, that defendants have neither prov- 
ed the existence of the custom in this be- 
half nor the actual fact of divorce and 
that the finding of the Court-below on 
Issue No. 7 is not sustainable. We, there- 
fore, reverse the finding of the Court be- 
low and hold that the alleged divorce is 
not proved. 

4. The second question is whether 
plaintiffs 2 to 7 are the children of the 
first plaintiff born to or begotten by the 
said Hanumanthappa, Plaintiffs, in this 
case, start with a very great advantage by 
way of a strong presumption favouring 
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legitimacy and against bastardy erected 
by S. 112 of the Evidence Act. The basis 
of the rule is the notion that it is un- 
desirable to. enquire into the paternity of 
a child whose mother and her husband 
had between them a subsisting marital 
status and had had access to each other. 
Section 112 of the Evidence Act provides 
that the fact that any person was born 
during the continuance of a valid mar- 
riage between his mother and any man 
shall be conclusive proof that he is the 


-legitimate son of that man. Where one 


fact is declared by law to be conclusive 
proof of another, Court shall on proof of 
that fact, regard the other as proved and 
shall not allow evidence to be given for 
the purpose of disproving it. However, 
S. 112 makes this presumption rebuttable! 
by showing that the parties to the mar- 
riage had no access to each other at any 
time when the child or children in ques-! 
tion could have been begotten. 


5. Defendants have sought to rely 
upon Ex. D-9, certified copy of the ex- 
tract of the School Admission Register, 
pertaining to the second plaintiff; Exs. D-4 
and D-6 being extracts of birth registers 
and Ex. D-5, the extract of School Ad- 
mission Register pertaining to the fifth 
plaintiff; and Ex. D-7, another extract of 
School Admission Register pertaining to 
the sixth plaintiff, which contain recitals 
that the father of the plaintiffs concern- 
ed in the said documents ‘s one B. Thippa 
Reddy. The Court-below has relied upon 
these documents in support of its findings 
for the defendants. But, it appears to us 
that in the absence of the examination of 
and testimony by some witness compe- 
tent to speak to matters either as to the 
knowledge of the relationship or as to the 
source of the information or statements 
on which the said recitals came to be in- 
corporated in the said documents, the 
recitals in themselves cannot be treated 
as substantive evidence and as admissible 
on the question concerning paternity pur- 
portedly indicated in the said documents 
as such entries are matters extraneous to 
what is strictly enjoined upon the officer 
to record. The question whether the de- 
fendants have discharged their burden of 
showing that the first plaintiff and Ha- 
numanthappa had had no access to each 
other after 26-3-1953 has therefore, to be 
decided with reference to the other evi- 
dence on record. 

6-11. (After discussion of oral and 
documentary evidence his Lordship pro- 
ceeded.) 
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12. The circumstances borne out by 
Ex. D-1 that the first plaintiff and Ha- 
numantha Reddy lived apart. taken to- 
gether with the cumulative- effect of all 
the other oral and documentary evidence 
on record bearing on the question sup- 
ports the defendants’ case that Hanu- 
mantha Reddy had had no access to the 
first plaintiff after execution of Ex. D-TI. 
If the evidence of D, Ws. 1, 2, 4, 5, 6 and 
10 is accepted,—and indeed there is hard- 
ly any material to reject the same, — the 
inference would be that the first plain- 
tiff lived in the company of the said B.T. 
Reddy at Chitradurga a circumstance ir- 
reconcilable with and destructive of her 
case that Hanumantha Reddy used to 
visit her at Guddarangavanahalli. After 
Ex, D-1, Hanumantha Reddy lived at 
Jagalur stated to be about 20 miles away 
from Guddarangavahalli, The presump- 
tion under S. 112 of the Evidence Act 
would stand rebutted if it is shown that 
Hanumantha Reddy had severed all phy- 
sical relations with the first plaintiff. In 
Chilukuri Venkateswaralu v. Chilukuri 
Venkatanarayana, AIR 1954 SC 176, B.K. 
Mukherjea, J. (as he then was) stated the 
scope of the presumption under S. 112 
and the nature of evidence a rebuttal of 
the presumption would require in the 
following terms: 


(4) It may be stated at the outset that 
the presumption, which S. 112 of the 
Indian Evidence Act contemplates, is a 
conclusive presumption of law which can 
be displaced only by proof of the parti- 
cular fact mentioned in the section, name- 
ly, non-access between the parties to the 
marriage at a time when according to the 
ordinary course of nature the husband 
could have been the father of the child. 
Access and non-access again connote, as 
has been held by the Privy Council: vide 
-— Karapaya v. Mayandi, AIR 1934 PC 
49 (A), existence and non-existence of op- 
portunities for marital intercourse. It is 
conceded by Mr. Somayya, who appeared 
on behalf of the plaintiff appellant, that 
non-access could be established not mere- 
ly by positive or direct evidence; it can 
be proved undoubtedly like any other 
physical fact by evidence, either direct or 
circumstantial, which is relevant to the 
issue under the provisions of the Indian 
Evidence Act, though as the presumption 
of legitimacy is highly favoured by law 
it is necessary that proof of non-access 
must be clear and satisfactory. Mr. Som- 
ayya has also not contended seriously be- 
fore us that the principle of English Com- 
mon Law: Vide — Russel v. Russel. 1924 
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AC’ 687 (B), according to which neither a 
husband nor a wife is permitted to give 
evidence of non-access, after marriage to 
bastardise a child born in lawful wedlock, 
applies to legitimacy proceeding in India. 
No such rule is to be found anywhere in 
the Indian Evidence Act and it may be 
noted that.the old Common Law doctrine 
has itself been abrogated in England by 
the provision of S, 7 of the Matrimonial 
Causes Act, 1950: Vide ‘In re Jenion’ 
(1952) 1 All ER 1228 (C).” 

After bestowing our anxious and care- 
ful attention to the matter, it appears to 
us that the conclusion that after the first 
Plaintiff lived away from Hanumanthappa 
there was no access to each other and 
that plaintiffs 2 to 7 are not children of 
or begotten by Hanumanthappa become 
compelling and inescapable in view of the 
direct and circumstantial evidence ob-' 
taining in the case. 

13. If, as we are inclined to hold, Exhi- 
bit D-1 records a clear agreement on the 
part of Hanumanthappa and the first 
plaintiff to live apart, the mere fact that 
the marital status subsisted will not let 
the presumption under S. 112 remain un- 
diluted and in all its pristine force and 
vigour. In Aylesford Peerage case (1886) 
11 AC 1, Lord Blackburn stated: 

s It appears perfectly clear, 
upon the evidence which has been pro- 
duced, that after Lord Aylesford’s return 
from India, his wife was separated from 
him, and was living with Lord Blandford 
as if she were Lord Blandford’s wife at 
that time living with him, I mean to say, 
in a state of cohabitation and that Lord 
Aylesford not only executed a deed of se- 
paration from his wife, but endeavoured 
to obtain a divorce. In that endeavour he 
failed. The marriage tie, therefore, re- 
mained undissolved, and he was still 
married. But after that attempt to ob- 
tain a divorce had failed, whilst Lady 
Aylesford was living with Lord Blandford 
(and it is not disputed at all that adultery 
was committed), I cannot think that any 
presumption arises that Lord Aylesford 
had cohabitation with her. It seems to me 
that to say that such a presumption arises 
from the mere continuance of the non-dis- 
solution, to call it so, of the matrimonial 
tie under such circumstances would be 
putting a presumption of law very very 
contrary to that of common sense; and I 
do not think that any authority goes so 
far as to say that there should be such a 
presumption.” 

These observations appear apposite in the 
context of the facts and circurnstances 
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which must be regarded as proved in the 
present case, 


14. This takes us to the third point 
which concerns the extent of the partible 
properties and shares. In view of our 
findings on point No. (ii) the suit of plain- 
tiffs 2 to 7 requires to be dismissed and 
accordingly, we affirm the decree of dis- 
missal made by the Court below so far as 
plaintiffs 2.to 7 are concerned. However, 
in view of our findings on point No. (i), 
the suit of the first plaintiff must be held 
to be maintainable in so far as her en- 
titlement to a share as the intestate heir 
of Hanumanthappa under the provisions 
of the Hindu Succession Act, 1956 con- 
cerned, The share to which she is en- 
titled ig in her capacity of an intestate 
heir of the estate of the deceased Ha- 
numanthappa which consists of his inte- 
rest as coparcener in the coparcenary pro- 
perties of his branch of the family. In 
other words, the first plaintiff as one of 
the co-widows of Hanumanthappa is en- 
titled to a share in the deceased Hanu- 
manthappa’s share in the joint family 
properties of the joint family of himself 
and defendants 2 to 7, which gets sepa- 
tated by the operation of the proviso to 
S. 6 of the Hindu Succession Act, 1956. 
It is not necessary for us to- decide what 
her share is, in view of the circumstance 
that the learned counsel on both sides 
stated that what the first plaintiff would 
be entitled as such heir was 1/12th of the 
share and interest of Hanumanthappa 
which gets separated on his death or 
1/36th share jn the properties of the joint 
family of the deceased Hanumanthappa’s 
branch, 


15. So far ag the question of the ex- 
tent of the partible properties is concern- 
ed there are no clearcut findings record- 
ed by the Courts below, except in regard 
to Items I to 5 of plaint ‘A’ schedule, 
which concerns defendant 8 The learned 
counsel for the appellants, however, gave 
up all contentions against defendant No 8 
and accordingly we affirm the finding of 
the Court below on issue No. 5 that Items 1 
to 5 of the plaint ‘A’ schedule are not 
properties of the family of Hanumanthappa 
liable to partition. Therefore, even the 
suit of the first plaintiff in respect of these 
items requires to be dismissed. However, 
in regard to the question as to the extent 
of other immovable and moveable proper- 
ties liable to partition are concerned, the 
matter will have to go back to the trial 


Court for a proper ascertainment, 
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17. Accordingly, this appeal is allowed 
in part and while the decree of dismissal 
of the suit of plaintiffs 2 to 7 is affirmed, 
we, however, set aside the decree of dis- 
missal of the suit so far ag the first plain- 
tiff is concerned and declare that the first 
plaintiff is entitled to 1/36th share in all 
the movable and immovable properties of 
the family of Hanumanthappa and remit 
the matter back to the Court below to as- 
certain what the partible moveable and 
immovable properties of the joint family 
of the branch’ of Hanumanthappa are 
— except Items 1 to 5 of the plaint 
‘A’ schedule in respect of which even the 
first plaintiff's suit is dismissed — and 
to dispose of the suit on the basis and in 
the light of the said findings. The first 
plaintiff and the defendants shall have an 
opportunity of adducing further evidence, 
if any, on the said question in the trial 
Court. 

‘18. The parties will bear their own 
costs in this appeal. 
Appeal partly allowed. 





AIR 1977 KARNATAKA 119 
B. VENKATASWAMI, J. 

The State of Karnataka, Appellant v. R. Y. 
Hulkoti, Respondent. 

Misc. First Appeals Nos. 551 and 552 of 
1975, D/- 25-2-1977°. 

Civil P. C. (1908), O. 22 Rr. 9,11 — 
Abatement of appeal, setting aside — Suffi- 
cient cause — State as appellant — Sufficient 
cause held shown — Abatement set’ aside. 


Where pending appeals by the State 
against awards under Section 18 of the 
Land Acquisition Act the respondent 
claimant died on 17-4-1974 but the 
appellant State came to know of it only 
on 6-6-1974 when a memo (which however 
did not make a mention of the date of death 
of the respondent) was filed in the Court, and 
thereupon, the appellant, after making en- 
quiries through the Governmental machinery 
and verifying the fact of death of the res- 
pondent and ascertaining the names and ad- 
dresses of his legal representatives, filed ap- 
plications under O. 22 Rr. 4 and 9 on 17-9- 
1974: 

Held that all that an applicant for setting 
aside abatement has to show is that he was 
prevented by sufficient cause from filing an 


*(Against order of Addl, Dist, J. Dharwar D/- 
31-1-1975.) 
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application to bring: the legal representatives 
on record within the time allowed by Art. 120 
of the Limitation Act, namely, within 90 
days of the death of the party concerned, that 
is, on the facts of the instant case, within 
17-7-1974. In that view, the applicant had 
hardly about 40 days within which. to make 
all the necessary enquiries after being in- 
formed of the death of the respondent by the 
memo dated 6-6-1974. As it happened, he had 
filed the application almost within three 
months of the receipt of the said information. 
The fact that the appeals 
few more adjournments, subsequent to 6-6- 
1974, specifically for steps to bring the legal 
representatives on record, was not a cir- 
cumstance to be held up seriously against the 
applicant, especially when the matters were 
pending in appeal and a party like the one 
concerned herewith (viz., the State) could not 
normally be expected to be present on all 
those occasions. For those reasons, the ap- 
plication for setting aside abatement must be 
allowed. ATR 1964 SC 215; AIR 1972 SC 749, 


Ref. (Para 10) 
Cases Referred: Chronological Paras 
AIR 1972 SC 749 , 4 
AIR 1964 SC 215 8 


N. Basavaraju, Govt. Pleader, for Appel- 
lant; R. U. Goulay, for Respondent. 


JUDGMENT:—- Since the parties and 
questions arising are common to these two 


appeals, they are disposed of by a common. 


judgment. They are by the State of Karna- 
taka represented by the Land Acquisition 
Officer, Dharwar, and against the order passed 
on I. As. II and III, in Miscellaneous Appeals 
21 and 22 of 1978 on the file of the Second 
Additional District Judge, Dharwar, whereby 
he has refused to set aside abatement and per- 
mit the legal representatives of the respon- 
dent to be brought on record. 


2. The miscellaneous appeals in question 
have been preferred by the State, being ag- 
grieved by the awards made by the Civil 
Judge on a reference under S. 18 of the Land 
Acquisition Act, It would appear that when 
they were pending the respondent-claimant 
died on 17-4-1974. The appellant-State came 
to know of it only on 6-6-1974 through a 
memo filed by the counsel for the deceased 
respondent. Thereupon the appellant made 
enquiries and after verifying the fact of death 
of the respondent and ascertaining the names 
and addresses of his legal representatives, 
filed applications under Rr. 4 and 9 of Order 
22 C.P.C. on 17-9-1974. The learned Dis- 
trict Judge dismissed the applications holding 
inter alia, that the grounds urged in support 
of the application for setting aside abatement 
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were vague and insufficient. Hence the ap- 


peals. ; 

8. ‘At the outset, it would be relevant to 
refer to certain enunciations contained in 
two of the decisions of the Supreme Court 
which have a bearing on the question on 
hand. In Union of India v. Ram Charan, 
(AIR 1964 SC 215) it is enounced thus:~- 

“There is no question of construing the ex- 
pression ‘sufficient cause’ liberally either be- 
cause the party in default is the Government 
or because the question arises in connection 
with the impleading of the legal representa- 
tives of the deceased respondent. The pro- 
visions of the Code are with a view to ad- 
vance the cause of justice. Of course, the 
Court, in considering whether the appellant 
has established sufficient cause for his not 
continuing the suit in time or for not applying 
for the setting aside of the abatement within 
time, need not be over-strict in expecting such 


proof of the suggested cause as. it would ac- 
cept for holding certain fact established, both 


because the question does not relate to the 
merits of the dispute between the parties and 
because if the abatement is set aside, the 
merits of the dispute can be determined 
while, if the abatement is not set aside, the - 
appellant is deprived of his proving his claim 
on account of his culpable negligence or lack 
of vigilance. This, however, does not mean 
that the Court should readily accept what- 
ever the appellant alleges to explain away 
his default. It has to scrutinize it and would 
be fully justified in considering the merits 
of the evidence led to establish the cause for 
the appellant’s default in applying within 
time for the impleading of the legal repre- 
sentatives of the deceased or for setting aside 
the abatement. It is true that it is no dutv 


of the appellant to make regular enquiries 
from time to time about the health or exis- 
tence of the respondent, but ix does not mean 


that the mere fact of the appellant's coming 
to know of the respondent’s death belatedly 
will, by itself, justify his application tor sett- 
ing aside the abatement. That is not the 
law....... i (emphasis supplied) 
And 

“The limitation for an application to set 
aside abatement of a suit does not start on 
the death of the deceased respondent. Article 
171 (present Art. 121), First Schedule to the 
Limitation Act provides that. It does not 
provide the limitation to start from the date 
of the appellant’s knowledge thereof... .” 






































A. In the context of the question of suffi- 
ciency of cause envisaged under S. 5 of the 
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Limitation Act, the Supreme Cowrt in the 
case of State of W. B. v. Howrah Municipality 
(AIR 1972 SC 749) has observed: 

“xxxx It is no doubt true that whether it is 
a Government or a private party, the provi- 
sions of law applicable are the same, unless 
the statute itself makes any distinction. But 
it cannot also be gainsaid that the same con- 
sideration that will be shown by courts to 
a private party when he claims the protection 
of S. 5 of the Limitation Act should also be 
available to the State.” 
and 

“From the above observations it is clear 
that the words “sufficient cause” should re- 
ceive a liberal construction as to advance sub- 
stantial justice when no negligence or inac- 
tion or want of bona fide is imputable to a 
party.” (emphasis by Court) 

5. Though the latter two  enunciations 
were rendered in the context of a matter aris- 
ing under S. 5 of the Limitation Act, it seems 
to me that principles thereunder are applic- 
able with equal, if not greater, force even 
to cases concerning abatement falling under 
R. 9 of O. 22 C. P, C. 

6. Keeping the above principles in view, 
I shall now proceed to examine the facts and 
circumstances in the cases on hand, in the 
light of the contentions urged. 


7. The relevant allegations in the affida- 
vits filed in support of the applications, 
which have been sworn to by the Land Ac- 
quisition Officer concerned, read: 

“The appellant was not aware of the death 
of respondent and he came to know about 
the same only after the memo to that effect 
was filed by the respondent’s counsel. After 
the said memo was filed the appellant made 
enquiries in that connection and has come to 
know very recently, that the respondent has 
died on 17-4-1974, leaving behind the heirs 
mentioned above. Since the appellant was not 
at all aware of the exact date of death, and 
the names of the L. Rs. he could not file 
the application to bring the L. Rs. on record 
within the prescribed period of limitation. If 
the said L. Rs. are not brought on record, the 
appellant would be put to great and irrepa- 
rable loss.” 

8. In the objections filed on behalf of the 
legal representatives sought to be brought on 
record, it is to be noticed that there are no 
specific averments concerning want of negli- 
gence or bona fides on the part of the appli- 
cant in the I. As. concerned. It is no doubt 
true that in the affidavits in question there are 
no details concerning the nature of the en- 
quiries made by the applicant to ascertain the 
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date of death of the respondent and who his 
legal representatives were. But there are cir- 
cumstances present in the case which would 
indicate that the applicant could not have 
been guilty of any serious negligence or want 
of bona fides in taking the time he did in 
filing the applications in point. 

9. The first circumstance to be noted is 
that the applicant came to know of the death 
of the respondent only after his counsel came 
to know of it when a memo was filed to that 
effect in the lower appellate Court. It is 
also significant that the said memo, designed- 
ly or otherwise, made no mention of the date 
of death of the respondent, as a result of 
which an enquiry had to be made even as 
regards such date. The deponent in the very 
nature of things could make enquiries in re- 
gard to this as well as the other matter of who 
the legal representatives were, only through 
his subordinate officials, which when one has 
regard for the manner in which the Govern- 
mental machinery functions, would necessarily 
involve some time. In this connection, it has 
to be noted that the applicant in the I. As. 
could only have come to know of the death 
of the respondent through his counsel some 
time after 6-6-1974, the date on which the 
said memo came to be filed. 


10. Although these facts are not specifi- 
cally vouched for in the affidavits filed, I do 
not see anything improbable in things having 
happened in the manner indicated. It also 
seems to me that all that an applicant for 
setting aside abatement has to show is that he 
was prevented by sufficient cause from fil- 
ing an application to bring the legal repre- 
sentatives on record within the time allowed 
by Art. 120 of the Limitation Act, namely 
within 90 days of the death of the 
party concerned, that is, on the facts 
of the present case, within 17-7-1974.| 
In this view, the applicant had hardly 
about 40 days within which to make 
all the necessary enquiries after being inform- 
ed of the death of the respondent by the 
memo dated 6-6-1974. As it happened, he 
has filed the application almost within three 
months of the receipt of the said information.) 
The fact that the appeals had undergone a 
few more adjournments, subsequent to 6-6- 
1974, specifically for steps to bring the legal 
representatives on record, is to my mind, not 





_ a circumstance to be held up seriously against 


the applicant, especially when the matters 
were pending in appeal and a party like the 
one concerned herewith could not normally 
be expected to be present on all those occa- 
sions, In observing thus, I am not saying 
that a party could afford to stay put and not 
inform himself. about the progress of the ap- 
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peals. For all these reasons, the conclusions 
reached by the Court below cannot be up- 
held. 

1l. In view of the foregoing, these ap- 
peals are accepted and accordingly allowed. 
The orders impugned herein are set aside. 
L ‘As. II and IN are allowed. 

12. Since the appellant had been remiss 
in filing an affidavit with vague and insuffic- 
ient particulars, which has been the princi- 


pal cause of this litigation, I direct parties to 


bear their own costs, 
i Appeals allowed. 


AIR 1977 KARNATAKA 122 
M. S. NESARGI, J. 


T. R. Seetharamiah, Petitioner v. B. V. 
Shivappa, Respondent. 

Civil Revn. Petn. No. 224 of 1976, 
25-2-1977°, 

(A) T. P. Act (1882), Ss. 105, 58 — Lease 
or mortgage — Mortgage with possession and 
_ lease back — Interest on mortgage amount 
not the same as the rental fixed — Transac- 
tion held constituted two transactions of mort- 
gage and lease and not one transaction of 
mortgage — Application under S. 21 (1) (a), 
Karnataka Rent Control Act (1961), was main. 
tainable by mortgagee lessor — (Karnataka 
Rent Control Act (22 of 1961), S. 21 (1) (a)). 


The petitioner was the owner of the sche- 
dule premises. He executed a mortgage with 
possession on 19-2-1967 in favour of the 
respondent. On the very day, he executed a 
lease-deed reserving monthly rent at Rupees 
225/-. Both the deeds were registered at one 
and the same time. On the respondent filing 
the application under S. 21 (1) (a) of the 
Karnataka Rent Control Act, 1961, the peti- 
tioner contended that the transactions really 
constituted only one transaction and he had 
not, as a matter of fact, taken the schedule 
premises on lease from the respondent. The 
rent fixed worked out at 18% on the mort- 
gage amount. There was a term in the 
mortgage deed that in regard to moneys that 
the mortgagee would be spending for paying 
municipal taxes and effecting improvements 
the mortgagor was to return the same to the 
mortgagee with interest at 12%. 

Held: that there existed a relationship of 
landlord and tenant between the respondent 
and the petitioner and application under 
S. 21 (1) (a) of the Act was maintainable. The 


*(Against order of 8rd Addl. Dist. J. Banga- 
lore, D/- 22-9-1975.) 
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term in the mortgage deed showed that the 
mortgagee’ was entitled to interest at 12% on 
the money spent by him. It therefore fol- 
lowed that the mortgagee was expecting a 
return of 12% only, not 18%. When that was 
so, the rental if the two transactions were in- 
tended to be only one transaction of mort- 
gage, would have: been calculated to work out 
at 12% on the mortgage amount. AIR 1971 
SC 810, AIR 1957 Raj 32 and AIR 1968 Raj 
69, Rel. on. Case law referred. (Para 11) 


(B) Karnataka Rent Control Act (22 of 
1961), S. 50 (Prior to Amendment Act 81 of 
1975) — Revision Petition prior to amend- 
ment — After amendment, revisional power 
of High Cowt cannot be invoked — Petition 
can be allowed, after amendment, to be con- 
verted into one under S. 115, Civil P. C. 
(Civil P. C. (1908), S. 115). (1977) 1 Kant LJ 


84, Rel. on. (Para 3) 
Cases Referred: Chronological Paras 
(1977) 1 Kant LJ 84 3 
AIR 1971 SC 310 2, 11 
(1965) 2 Mys LJ 792 2, 10, 11 
ATR 1968 Raj 69 1l 
AIR 1961 Pat 133 11 
AIR 1957 Pat 24 il 
AIR 1957 Raj 32 11 
AIR 1953 Bom 8 11 
AIR 1944 Pat 5 il 


K. V. Hegde Kangod, for Petitioner; N. 
P. Maganna, for Respondent. i 


ORDER:— This petition is directed against 
the judgment dated 22-9-1975 passed by the 
JI Additional District Judge, Bangalore, in 
H. R. C. Appeal No. 74 of 1975, reversing the 
order dated 1-1-1975 passed by the principal 
I munsiff, Bangalore in H. R. C. No. 981 of 
1970. 

2. On the contentions put forward by the 
parties in regard to jurisdictional fact whether 
there existed a relationship of landlord and 
tenant between the respondent and the peti- 
tioner, the principal I Munsiff, applying the 
principle laid down in the decision in Putta- 
nanjamma v. Channabasavanna (1965) 2 Mys 
LJ 792 and holding that the decision in 
Mathuralal v. Keshar Bai AIR 1971 SC 310 
had not overruled the decision in Puttanan- 
jamma’s case, dismissed the application filed 
by, the respondent under S. 21 (1) (a) of the 
Karnataka Rent Control Act, 1961 (to be here- 
inafter referred to as the Act). The learned 
II Additional District Judge has held that 
the principle laid down by the Supreme 
Court in Mathuralal’s Case governed the facts 
and circumstances of this case, and has allow- 
ed the appeal. 

8. This revision petition has been filed 
under S. 50 of the Act as it stood prior to 
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the amendment by Act No. 81 of 1975, In 
view of the decision of this Court in Channa- 
basappa v. P. Shivayogoppa (1977) 1 Kant LJ 
84 that after the repeal of S. 50 of the Act 
by the Amendment Ordinance 8 of 1975 and 
Act 81 of 1975, the revisional power of the 
High Court cannot be invoked as the section 
conferring the said power is no longer in the 
statute book, Sri K. V. Hegde, the learned 
Advocate: appearing on behalf of the peti- 
tioner, prayed for permission to convert the 
petition into one under S, 115 of the Code 
of Civil Procedure. Such permission was 
granted in Channabasappa’s case, and hence 
the permission sought for by Sri Hegde is 
hereby granted. 


4. The undisputed facts are that the peti- 
tioner is the owner of the schedule premises. 
He executed a mortgage deed as per Ex. P.1 
on 19-2-1967 in favour of the respondent. On 
the very day, he executed a lease-deed as 
per Ex. P. 2 reserving monthly rent at Rupees 
925/-. Both the deeds were registered at one 
and the same time. 

5. On the respondent filing the applica- 
tion under S. 21 (1) (a) of the Act, the peti- 
tioner contended that the transactions depict- 
ed in Exhibits P. 1 and P. 2 really constitute 
only one transaction and he had not, as a 
matter of fact, taken the schedule premises 

_ on lease from the respondent but the amount 
shown to be rent in Ex. P. 2 was in fact in- 
terest stipulated on the mortgage amount of 
Rs. 15,000/. at 18% and as such there was 
no relationship of landlord and tenant be- 
tween the respondent and himself. It was 
contended to the contra by the respondent. 

6. The relevant terms in Ex. P-1 the 
mortgage deed are as follows: 


1. the mortgagee is to-day put in posses- 
sion of the schedule property and the mort- 
gagee shall have full power to enter upon 
and quietly enjoy the property and realise the 
usufructs; ' 

2. the said sum of Rs. 15,000/- shall not 
carry any interest; 


8. the mortgagor shall after the expiry of | 


4 years and before the completion of 5 years 
from this date shall redeem the mortgage. If 
by that period the mortgagor defaults, the 
mortgagee can sue for foreclosure; 

4. The mortgagor himself will pay the 
municipal taxes and keep the premises in good 
repair and tenantable condition. In case 
the mortgagor fails to do so, and the mort- 
gagee pays the municipal taxes and effects 
such improvements, the moytgagor binds 
himself -to pay the mortgagee, the amount 
or amounts together with interest thereon at 
twelve per cent per annum.” 
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The lease deed Ex. P. 2 narrates a clear reci- 
tal that the petitioner had taken the schedule 
premises on rent of Rs. 225/- per month from 
the respondent. 


7. It is undisputed that the amount of 
rent stipulated at Rs. 225/- per month works 
out at 18 per cent per annum on the princi- 
pal amount of Rs. 15,000/- which is the 
mortgage amount. 

8. From the afore-mentioned terms in the 
mortgage deed, a clear indication is found 
that in regard to money spent by the respon- 
dent—in case he finds it necessary to do so 
because of the default of the petitioner— 
towards payment of municipal taxes and 
effecting improvements in order to keep the 
schedule property in good repair and tenan- 
table condition, the said amount would carry 
interest at 12%. Hence it follows that in case 
the parties had intended the rental mention- 
ed in Ex. P. 2 to be in lieu of interest, it 
would have been calculated at the rate of 
12% only and not at the rate of 18%. In this 
very connection, it is to be noted that the 
petitioner has not examined himself and has 
satisfied himself by examining his son who is 
also an attestor to both the documents ex- 
hibits P. 1 and P. 2. The son of the peti- 
tioner has sworn that the facts narrated in 
Ex. P. 1 depict the truth. 


9. It is under the aforementioned facts 
and circumstances that the two documents 
Exhibits P. 1. and P, 2 are required to be 
interpreted to find out whether they form 
only one transaction or they are in fact two 
different transactions as depicted in them. 


10. In Puttananjamma’s case (1965-2 Mys 
LJ 792) the fact that the rent reserved under 
the lease deed worked out at exactly 12% 
of the mortgage amount, was considered to 
weigh in favour of interpreting the two docu- 
ments viz., the mortgage deed and the lease 
deed concerned as only one transaction of 
mortgage. 

11. In Mathuralal’s case (AIR 1971 SC 
810), the Supreme Court has considered the 
facts and circumstances in the decisions in 
Bhagwanji v. Hemshankar AIR 1958 Bom 8, 
Ramnarain v. Sukhi AIR 1957 Pat 24, 
Umeshwar Prasad v. Dwarika Prasad, AIR 
1944 Pat 5 and Ganpat Turi v. Md. Asraf Ali 
ATR 1961 Pat 188, and in contrast have also 
considered the facts and circumstances in the 
decisions in Jankidas v. Laxminarain AIR 
1957 Raj 32 and Lalchand v. Nenuram AIR 
1963 Raj 69. In the first set of cases what was 
made out as two transactions as mortgage and 
lease-back was held to be in fact one transac- 
tion applying very principles stated by this 
Court in Puttananjamma’s case (1965-2 Mys 
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L] 792). In the second set of cases of Rajas- 
than High Court, it was held to the con- 
trary. The reasoning in the second set of 
cases has been excerpted by the Supreme 
Court as follows: 


“Whether the two documents represent one 
transaction or two different transactions, a 
Court of law should be anxious to give effect 
to the terms in both the documents instead 
of being unduly critical about them...... 
Having secured the possession of the mort- 
gage, the mortgagee is further entitled to 
lease it out even to the mortgagor. It is in the 
interest of the mortgagor that the property 
is leased out to him as he can better look 
after it. There is nothing objectionable in 
this, nor is there any statutory prohibition for 
such transactions. Now if the parties do this 
by executing proper documents, it is the duty 
of the Court of law to give effect to them.” 


After excerpting the reasoning as above, 
the Supreme Court has laid down as follows 
in paragraph 15 of its judgment: 

“In all such cases the leasing back of the 
property arises because of the mortgage with 
possession but we find ourselves unable to 
hold that the mortgagee does not secure to 
himself any rights under the deed of 
lease but must proceed on his mortgage in 
case the amount secured to him under the 
deed of lease is not paid. If the security is 
good and considered to be sufficient by the 
mortgagee there is no reason why he should 
be driven to file a suit on his mortgage when 
he can file a suit for realisation of the money 
due under the rent note, The position of the 
creditor is strengthened whereas in this case 
the interest on the amount of the mortgage is 
not the same as the rental fixed. If during 
the continuance of the security the mortgagee 
wants to sue the mortgagor on the basis of 
the rent note and take possession himself 
or to induct some other tenant thereby secur- 
ing to himself the amount which the mortga- 
gor had covenanted to pay, there can be no 
legal objection to it. Under the provisions of 








Order 84 R. 4, he cannot deprive the mort- , 


gagor of his right to redeem excepting by 
proceeding on his mortgage. Although we ex- 
press no final opinion on this point, it may be 
that a mortgagee who secures a decree for 
payment of arrears of rent cannot put the 
property to sale for realisation of the amount 
decreed but there can be no objection to his 
suing for possession if the rent note entitles 
him to do so. So long as the mortgagor had 
a right to redeem the mortgage he can al- 
ways pay off the mortgagee and get back pos- 
session, This position would continue so long 
as the property is not sold under a final de- 
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cree for sale under the provisions of O. 34, 
Civil Procedure Code.” (underlining is mine) 

It has been already pointed out that there 
is a term in Ex. P. 1 that in regard to moneys 
that the mortgagee would be spending for 
paying municipal taxes and effecting improve- 
ments the mortgagor was to return the same 
to the mortgagee with interest at 12%. That 
shows that the mortgagee was entitled to in- 
terest at 12% on the money spent by him. 


Jt therefore follows that the mortgagee was 
_expecting a return of 12% only, not 


18%. 
When that is so, the rental if the transactions 
depicted in Exhibits P. 1 and P. 2 were in- 
tended to be only one transaction of mortgage 
would have been calculated to work out at 
12% on Rs. 15,000/- the mortgage amount. 
This fact weighs very much in favour of the 
contention of the respondent and adds to the 
reasoning found in the decisions of Rajasthan 
High Court in Jankidas’ case (AIR 1957 Raj 
82) and Lalchand’s case (AIR 1963 Raj 69) 
and approved by the Supreme Court in 
Mathuralal’s case (AIR 1971 SC 810). 

12. In the result, I agree with the conclu- 
sion of the leamed III Additional District 
Judge and dismiss this petition. No order as 
to costs. 

Petition dismissed, 
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The Secretary to the Council of the Char- 
tered Accountants of India, Petitioner v. B. 
Shantaram Rao, and others, Respondents, 

Civil Petn, No. 58 of 1974, D/- 18-2-1977. 

(A) Chartered Accountants Act (1949), 
S. 22 and Sch. H Part I Cis. (6) and (7) — 
Professional misconduct under — Charge 
against auditor of a Company in respect of 
certain irregularities in his audit report show- 
ing his gross negligence in discharge of duty. 

The disciplinary Committee of the Institute 
of Chartered Accountants had clearly found 
that the respondent an auditor of a Company 
had not only been grossly negligent in the 
performance of his duties but also failed to 
disclose a material fact known to him in that 
the financial statement had under-pro- 
vided for depreciation in order to inflate the 
assets which would have the effect of mis- 
leading the shareholders in regard to the true 
state of affairs of the Company. No reason- 
able or satisfactory explanation had been 
furnished by him in this regard, but on the 
other hand, the explanation furnished was 
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quite vague and evasive and the evidence 
offered by him showed he had not troubled 
himself to make any enquiry into these 
matters consistently with his duties and res- 
ponsibilities towards the Companys share- 
holders and thus had been guilty of a breach 
of duty owed to such shareholders. 


Held that the respondent was guilty of 
professional misconduct within the meaning 
of S. 22 read with Cls. (6) and (7) of Sche- 
dule II of the Act. 

The duties of auditors of Companies and 
their responsibilities towards shareholders 
pointed out. AIR 1968 SC 1104 and (1895) 
2 Ch 678 and (1896) 2 Ch 279, Rel, on. 

(Para 7) 

(B) Chartered Accountants Act (1949), 
S. 21 (5) and (6) — Auditor found guilty of 
professional misconduct and punishment of 
removal of his name from rolls for a period 
of 3 months recommended by Council under 
S. 21 (5) — Extenuating circumstances. 

The respondent was an accountant practi- 
tioner of long standing on the verge of retire- 
ment from profession. It was his first lapse 
of duty which did not invelve any moral 
turpitude. There was no indication that he 
was actuated by any motive of securing 
financial gain. 

Held that the ends of justice will be served 
if the respondent is severely reprimanded for 
his gross misconduct in discharge of his duty 
as an auditor. (Paras 14, 15) 


Cases Referred: Chronological Paras 
AIR 1968 SC 1104 8 
(1896) 2 Ch. 279 10 
(1895) 2 Ch. 678 9 


A. J. Sadashiva, for G. R. Ethirajulu Naidu, 
for Petitioner; K. R. D. Karanth, for Respon- 
dent No. 1. 


VENKATASWAMI, J.:— This reference is 
by the Council of the Institute of Chartered 
Accountants (hereinafter referred to as Insti- 
tute), under S. 21 of Chartered Accountants 
Act, 1949 (hereinafter referred to as the Act), 
recommending that the respondent ong Sri 
Shantharama Rao, a Chartered Accountant, 
be removed from the membership of the Insti- 
tute for a period of 3 months. 

2. The respondent commenced his prac- 
tice as an Accountant in or about the year 
1934. He has been an auditor of a company 
by name Messrs. Mangalore Automobiles Ltd., 
incorporated under the provisions of the Com- 
panies Act. In respect of his audit concern- 
ing the years 1963-64, 64-65 and 65-66, cer- 
tain irregularities were noticed by the Regis- 
trar of Companies in Mysore, Bangalore, and 
the same were brought to the notice of the 
Institute by his letter dated 11-12-1971. Since 
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the Registrar failed to furnish the further par- 
ticulars called for and to comply w ‘1 the 
directions issued by the Institute, the said 
letter itself was treated as information receiv- 
ed and disciplinary proceedings were initiat- 
ed against the respondent, The disciplinary 
committee of the Institute after affording an 
opportunity to the respondent to furnish his 
reply to the charges as specified and holding 
an enquiry thereon, found the respondent 
guilty of professional misconduct under 
Cls. (6) and (7) of Part I of the Schedule to 
the Act. On receipt of the report of the dis- 
ciplinary committee, the Council of the In- 
stitute considered the same along with all the 
relevant records, and passed a resolution in 
accordance with Sec. 21 (5) of the Act, re- 
commending for the removal of the respon- 
dent from membership of the Institute for a 
period of 3 months, by way of punishment, 
and made the reference in question. 

8. The said resolution reads: 

“The respondent was guilty of professional 
misconduct under Cls. (6) and (7) of Part I 
of the Second Schedule to the Chartered Ac- 
countants Act, 1949. 

ac was decided to recommend to the High 
Court that the name of the respondent be 
removed from the membership of the Insti- 
tute for a period of 3 months.” 

4, The charges levelled against the res- 
pondent were those specified in the very 
letter of the Registrar of Companies, and run 
thus: 

“(a) Accounts for 1963-64: 

Inflation in value of closing stock: 

It is seen from the slip in pencil attached 
to the inventory as on 31-2-1964 that to the 
value of spare parts etc. amounting to Rupees 
55,955.80, 20% has been added thereby in- 
flating the value by Rs. 11,191-16. But for 
this inflation, the profit and loss account 
would have revealed a loss of Rs. 10,045,80 
instead of the profit of Rs. 1,145.86 shown 
in the printed accounts. 

(b) Accounts for 1964-65: 

i) Inflation in value of closing stock: 

The slip attached to spare parts inventory 
(in pencil) as on 81-38-1965 reveals that to 
the valine of parts and accessories 50% has 
been added thereby inflating by Rs._15,810.78. 
Similarly 10% has been added to the value 
of Oil and Grease resulting in an inflation of 
Rs. 9.95. 

ii) Revenue Expenditure capitalised: 

In the accounts for 1964-65, out of the 
total expenditure on account of issue of spare 
parts to buses amounting to Rs, 47,466.25 
shown under the head “Garage Expenses — 
Accessories” a sum of Rs. 45,161.77 was capi- 
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talised by transfer to ‘Buses Account’. Though 
most of the expenses out of the sum trans- 
ferred to are of revenue nature, this capitali- 
sation has been resorted to show profit in the 
accounts instead of loss. 

But for the above two manipulations, the 
profit and loss account for 1964-65 would 
have shown a net loss.of Rs. 51,583,91 in- 
stead of a profit of Rs. 9,398,59 exhibited in 
the printed accounts. 

(c) Accounts for 1965-66: 

Apart from the ahove manipulation, depre- 
ciation has been provided in all the years 
“only at a very low rate at an average of 
about 5% in order to avoid showing losses. 
This is evidenced by the fact that as against 
the written down value of the buses of 
Rs. 1,77,000/- shown in the books as on 1-4- 
1965, written down value as per the income- 
tax assessment order was only Rs, 37,681/-.” 

5. The disciplinary committee of the Ins- 
titute after enquiring into the charges, parti- 
cularly in the light of the vague explana- 
tions furnished by the respondent both in the 
written replies and the evidence, summarised 
its findings thus: 

“To sum up, in regard to the valuation of 
closing stock, the respondent was grossly 
negligent in the performance of his duties in 
having adopted an arbitrary valuation. 
Secondly, in accepting the capitalisation of a 
large sum of expenditure which was in the 
nature of revenue, he was again grossly neg- 
ligent in the performance of his duties. 
Thirdly, although the Company did not pro- 
vide for depreciation as required by S. 205 
and S. 850 of the Companies Act 1956 and 
although he was aware that the Company had 
under provided depreciation, he did not bring 
out this fact in his report and thereby failed 
to disclose a material fact known to him 
which was not disclosed in a financial state- 
ment but disclosure of which was necessary 
to make the financial statement not mislead- 
ing.” 

6. On behalf of the respondent-Account- 
ant, Sri K. R. D. Karanth, learned counsel, 
while not seriously disputing the factual con- 
clusions reached by the disciplinary commit- 
tee, fairly enough, urged, two contentions: (1) 
that the proved charges would not amount to 
professional misconduct falling within the 
scope and ambit of Cls. (6) and (7) of the 
Schedule, as concluded. by the Council of the 
Institute; and (2) that in any event, having 
regard to the special facts and circumstances, 
which shall be set out later, the punishment 
imposed was excessive and disproportionate 
to the gravity of the charges proved. 

7. Before proceeding to examine the above 
contentions, it is relevant to briefly advert to 
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certain enunciations concerning the duties of 
auditors of Companies and their responsibi- 
lities toward shareholders of such Companies, 


with reference to some of the authorities cit- 
ed. 


8. The Supreme Court in the case of In- 
stitute of Chartered Acccuntants of India v. 
P. K. Mukherjee, (AIR 1968 SC 1104), has 
observed thus: 


“x x In our opinion, the legal position of 
the auditor in the present case is similar tv 
that of the auditor under the Indian Com- 
panies Act, 1956. In such a case the audit 
is intended for the protection of the 
shareholders and the auditor is expected to 
examine the accounts maintained by the 
Directors with a view to inform the share- 
holders of the true financial position of the 
Company, The Directors occupy a fiduciary 
position in relation to the shareholders and 
in auditing the accounts maintained by the 
Directors the auditor acts in the interest of the 
shareholders who are in the position of bene- 
ficiaries. In London Oil Storage Co. Ltd. v. 
Seear, Hasluck and Co. Dicksee on Auditing, 
17th Edn. p. 682 Lord Alverstone stated as 
follows: 


“He must exercise such reasonable care as 
would satisfy a man that the accounts are 
genuine, assuming that there is nothing to 
arouse his suspicion of honesty and if he does 
that he fulfils his duty, if his suspicion is 
aroused, his duty is to probe the thing to the 
bottom and tell the directors of it and get 
what information he can.” 


9. In Re London and General Bank 
(No. 2), (1895-2 Ch. 678) Lindley L. J. has 
observed: 


“e a ® His business is to ascertain and state 
the true financial position of the company at 
the time of the audit and his duty is confined 
to that; but then comes the question how 
he is to ascertain that position? The answer is, 
by examining the books of the company. But 
he does not discharge his duty by doing this 
without enquiry and without taking any trou- 
ble to see that the books themselves shew the 
company’s true position, he must take reason- 
able care to ascertain that they do so; unless 
he does this his audit would be worse than 
an idle farce. Assuming the hooks to be so 
kept as to shew the true position of a com- 
pany. the auditor has to frame the balance- 
sheet shewing that position according to the 
books and to certify that the balance-sheet 
presented is correct in that sense. But his 
first duty is to examine the books not merely 
for the purpose of ascertaining what they do 
shew but also for the purpose of satisfying 
himself that they shew the true financial posi- 
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tion of the company...... _ An auditor, how- 
ever, is not. bound to do more than exercise 
reasonable care and skill in making enqui- 
ries and investigations. He is not an insurer; 
he does not guarantee that the books do cor- 
rectly shew the true position of the company’s 
affairs. He does not-even guarantee that his 
balance-sheet is accurate according to the 
books of the company. If he did he would 
be responsible for error on his part; even if he 
were himself deceived without any want of 
reasonable care on his part say, by the fraud 
on concealment of a book from him. His ob- 
ligation is not so onerous as this, x x x” 


10. Again In Re Kingston Cotton Mill 
Co. (1896-2 Ch. 279) Lopes L. J. observed: 

“x x x It is the duty of an auditor to bring 
to hear on the work he has to perform that 
skill and care and caution which a reason- 
ably competent, careful, and cautious auditor 
would use, What is reasonable skill, care, and 
caution must depend on the particular cir- 
cumstances of each case. An auditor is not 
bound to be a detective, or, as was said, to 
approach his work with suspicion or with a 
foregone conclusion that there is something 
wrong. He is a watch-dog, but not a blood- 
hound...... If there is anything calculated 
to excite suspicion he should probe it to the 
bottom; but in the absence of anything of 
that kind he is only bound to be reasonably 
cautious and careful.” 

1l. Keeping in view the above principles, 
we shall now turn to the contentions urged. 
On the first contention, it is to be seen that 
clauses (6) and (7) of the Schedule provide 
for two instances of what shall be deemed to 
be professional misconduct on the part of 
Chartered Accountants. They read: 

“A Chartered Accountant in practice shall 
be deemed to be guilty of professional mis- 


- conduct, if he— 


Bo ae 


(6) fails to report a material misstatement 
known to him to appear in a financial state- 
ment with which he is concerned in a profes- 
sional capacity; 

(7) is grossly negligent in the conduct of 
his professional duties; 
ae gar 

12. We have earlier referred to the 
charges levelled against the respondent and 
findings thereon, It is seen therefrom that 
the disciplinary committee had clearly found 
that the respondent had not only been grossly 
negligent in the performance of his duties but 
also failed to disclose a material fact known 
to him in that the financial statement had 
under-provided for depreciation in order to 
inflate the assets which would have the effect 
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of misleading the shareholders in regard to 
the true state of affairs of the Company. We 
have also been taken through the evidence of 
the respondent. We are satisfied that no re- 
asonablée or satisfactory explanation has been 
furnished by him in this regard. On the 
other hand, the explanations furnished are 
quite vague and evasive. Indeed, the evi- 
dence offered by him shows that he had not 
troubled himself to make any enquiry into 
these matters consistently with his duties and 
responsibilities towards the Company’s share- 
holders and thus has been guilty of a breach 
of duty owed to such shareholders. We are, 
therefore, clearly of the view that the res- 
pondent is guilty of professional misconduct 
within the meaning of S. 22 read with 
Cls. (6) and (7) of the Schedule of the Act, 
The contention, therefore, cannot prevail. 


13. We now turn to the recommendation 
concerning punishment to be imposed under 
S. 21 (4) of the Act. The Council of the 
Institute has recommended that a punish- 
ment of removal of the name of the respon- 
dent from the rolls for a period of 3 months 
only. We have no doubt that such punish- 
ment was clearly warranted having regard to 
the nature of the charges levelled and the 
vague and unsatisfactory explanations offered 
by the respondent, the high standard of con- 
duct expected of the members of such an im- 
portant body as the Institute of Chartered Ac- 
countants. But at the same time we cannot 
ignore several extenuating cireumstances 
clearly present in the case, 

14. It is seen from the record before us 
that the audits in question were concerned 
with the years 1968 to 1966. For several 
years previous to these he has been an auditor, 
of the Company concerned and the practice! 
as regards under-provision of depreciation in 
regard to valuation of stock was the same asi 
the years in point and the same had not been 
found fault with at any time. The com- 
plaint of the Registrar of Companies was 
made only on 11-12-1971 and the proceed- 
ings have been hanging on the respondent 
since then. From the record, we have not 
been able to see anything which would indi- 
cate that the respondent was actuated by any 
motive of securing financial gain. It does not 
also appear that he was guilty of any act 
involving moral turpitude. He has been a 
practitioner since the year 1984 and is now 
stated to be on the verge of retirement from 
the profession. In this regard, he has stated 
in his evidence before the disciplinary com- 
mittee, thus:— 

“æ 9 ° Iam very old member, I will tell 
you, I am one of the oldest members. The 
charges are framed against me, the faults that 
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I have done — is rather very embarrassing to 
me. s ò y ar 

Again, 


“Until now I am not involved in any dis- 
pute. I started practising in 1984. Now when 
I am on the verge of retirement the attack 
comes to me.” 

15. Having regard to all these circum- 
stances, we think ends of justice will be serv- 
ed if the respondent-Accountant is severely 
reprimanded under S. 21 (2) of the Act, 
which we hereby do, for his gross negligence 
and misconduct in the discharge of his func- 
tions as an auditor. 

16. The Reference stands disposed of ac- 
cordingly. We make no order as to costs. 

Reference disposed accordingly. 
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Beerappa Lakkappa Devakatti, Petitioner 
v. The Land Tribunal, Bijapur Taluka and 
others, Respondents. 

Writ Petna. No. 1757 of 1976, D/- 18-2- 
1977. 

Karnataka Land Reforms Act (10 of 1962), 
Ss. 44, 45 and 183 — Registration of occu- 
pancy rights — Absence of speaking order by 
Tribunal — Omission to discuss evidence on 
record, effect of presumption of law with re- 
gard to entries in record of rights and the 
manner in which presumption is rebutted — 
Order liable to be set aside. (Para 5) 

J. S. Gunjal for V. S. Gunjal, for Petitioner; 
K. S, Savanur. for Respondent No. 2. 

ORDER:— This Writ Petition under Arti- 
cle 226 of the Constitution of India arises out 
of the -proceedings initiated before the Land 
Tribunal, Bijapur Taluka (respondent No. 1) 
on an application made by Bheemappa Yalla- 
ppa Byadagi (respondent No. 2) under S. 45 
of the Karnataka Land Reforms Act, 1961 
hereinafter called “the Act”, claiming regis- 
tration of occupancy in respect of a land com- 
prised in R. S. No. 215/2 measuring 16 acres 
and 12 Guntas in Shiddapur village of Bija- 
pur Taluka. 

2. The petitioner is the land-holder. On 
the application of the second respondent 
claiming registration of occupancy, the Tri- 
bunal issued notice to the petitioner. The 
petitioner opposed the application on the 
ground that the land in dispute was not a 
tenanted land immediately prior to lst March 
1974, which is the relevant date for deter- 
mination of a dispute under Sec. 45 of the 
Act. The petitioner produced before the Tri- 
bunal certified Extracts of the Record of 
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Rights and other documents. The Tribunal 
examined the parties and also some witnesses 
on both sides and made an order on 18-2- 
1976 holding that the second respondent (ap- 
plicant) is a tenant of the disputed land for 


-the past 15 years and that he is entitled to 


the grant of registration of occupancy. Ag- 
grieved by the said order, the landholder has 
preferred this writ petition. 


3. It was urged by Sri V. S. Gunjal learn- 
ed counsel for the petitioner, that the im- 
pugned order of the Tribunal is not a speak- 
ing order and that the Tribunal has failed to 
give reasons for ignorning the presumption 
of correctness of the entries made in the Re- 
cord of Rights and therefore, the order is 
liable to be quashed. 


4. Before the Tribunal, the second res- 
pondent produced a document said to be a 
‘Lavani Kararu’. The Tribunal noted that 
the second respondent’s name had been en- 
tered in the Record of Rights for the Argicul- 
tural year 1967-68. It also noted the fact that 
the second respondent had produced some re- 
ceipts evidencing the sale of plantains and that 
he had also produced what is styled as 
‘Lavani Kararu’. This is what the Tribunal 
has stated: (Original in Kannada transliterat- 
ed—Ed.) 

Grama record nodidalli argidarara hesaru 
67-68 markum namooda adaddu ade, Argida- 
raru hajara Madida Balekayi Maratada billu 
lavani kararu melinda arigi dararu kaleda 15 
varsha —— galinda eevaregu saguttaragi 
grahita hidiya lagide. 

What is stated above is merely the conclusion 
of the Tribunal. It does not discuss the evi- 
dence on record, the effect of the presump- 
tion of law arising under S. 188 of the Kar- 
nataka Land Revenue Act, 1964, with re- 
gard to the entries in the Record of Rights 
and how that presumption has been rebutted, 
and how the “Lavani Kararu’ relied upon by 
the -second respondent is sufficient to rebut 
the entries in the Record of Rights. This 
court has repeatedly laid down that the Land 
Tribunal, which adjudicates upon the right 
to property of the citizens, has to make a 
speaking order, that what is required is not 
the subjective satisfaction of the Tribunal that 
the applicant before it is a tenant or not, 
and that since it is open to scrutiny by this 
Court, it must give reasons for its conclusions. 
The impugned order also does not state that 
the disputed land was a tenanted land im- 
mediately prior to Ist March, 1974, which is 
a condition necessary to grant occupancy 
right in respect of such land. Section 44 of 
the Act states that all lands held by or in 
the possession of tenants immediately prior 
to the date of commencement of the Amend- 
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ment Act, other than lands held by them 
under leases permitted under S. 5, shall, with 
effect on and from the said date, stand trans- 
ferred to and vest in the State Government. 
Section 45 entitles a tenant as defined in the 
Act who was personally cultivating the land 
which has vested in the State Government 
under S., 44 to obtain registration of occu- 
pancy. The question whether the land vested 
in the State Government and the claim of 
the tenant for registration of occupancy are 
related questions. Since the two questions are 
related, it is necessary for the Tribunal to 
adjudicate upon the question whether the 
land has vested in the State Government 
under S. 44. Rule 19 of the Rules framed 
under the Act provides that on receipt of an 
application by a person claiming to be a ten- 
ant, the Tahsildar shall verity the particulars 
mentioned in the application with reference 
to the entries made in the Record of Rights 
after getting the concerned Registers himself 
and also note the same on the application. 
Such verification is required to be made by 
the Tahsildar before the Tribunal issues notice 
to the landholder. When the landholder 
appears before the Tribunal in response to the 
notice issued to him, the application before 
the Tribunal will contain a note whether the 
entries in the Record of Rights show that 
the land was a tenanted land immediately 
prior to the first day of March 1974, if the 
entries in the Record of Rights. do not show 
that the land in question was a tenanted land 
immediately prior to the Ist March, 1974, 
the burden is on the person claiming to be 
a tenant to show ‘that the entries in the Record 
of Rights are incorrect and has to lead evi- 
dence to rebut the presumption in regard to 
the correctness of entries arising by vitrue of 
S. 133 of the Karnataka Land Revenue Act, 
1964; if the evidence adduced by the ap- 
plicant is insufficient to rebut the presump- 
tion arising under §, 183, the application has 
to be rejected and it has to be held that the 
land has not vested in the State Government 
under S. 44 of the Land Reforms Act; if the 
presumption arising under S$, 188 is rebut- 
ted, then the dispute as between the parties 
has to be decided on the basis of the evi- 
dence on record. The Tribunal has to give 
sufficient and adequate reasons to show how 
the presumption arising from the entries in the 
Record of Rights has been rebutted in any 
particular case. 


5. In the instant case, there is absolutely 
no discussion in the order of the Tribunal in 
regard to the presumption of law arising out 
of the entries in the Record of Rights with 
reference to the land in question for the re- 
levant. period, viz, 1978-74, which., admitted- 
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ly, -is. in favour .of the landholder. In my 
opinion, the order of the Tribunal not being 
a speaking order cannot be allowed to 
stand. 


6. Accordingly. I allow this writ petition, , 
quash the impugned order dated 18-2-1976 
and remit the matter to the Tribunal for dis- 
posal afresh, after affording the parties a fair 
opportunity of being heard, in the light of this 
order. In the circumstances, parties are 
directed to bear their own costs, 

Petition allowed. 
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Vazayil Mohammed, Petitioner v, Sridhar 
Puranika, Respondent. 


Civil Revn. Petn. No. 2516 of 1974, D/- 
17-2-1977.° ' 

Karnataka Rent Control Act (22 of 1961), 
S. 21 (1) (f) — Applicability — Sub-letting 
of premises — Lease of vacant land for con- 
struction of a timber depot — Lessee con- 
structing a bunk shop on portion of land 
leased and letting it out — Held that what 
was sub let by lessee could not be said to be 
the portion of the premises taken by him — 
S. 21 (1) (f) does not apply — Lessee cannot 
be evicted. AIR 1966 SC 1989 and AIR 


1957 Bom 94, Foll. (Para 9) 
Cases Referred: Chronological Paras - 
AIR 1966 SC 1989 6, 7,9 
AIR 1957 Bom 94 7, 8, 9, 10 


T. S. Krishna Bhat, for U. L. Narayana 
Rao, for Petitioner; K. Ramakamath, for Res- 
pondent, : 

ORDER:— This petition is directed against 
judgment dated 30-9-1974 passed by the 
Additional District Judge, South Kanara, 
Mangalore, in H. R. C. Appeal No. 8 of 1970, 
allowing the appeal filed by the present res- 
pondent against the order dated 24-12-1969 
passed by the Munsiff, Coondapur, in H. R. 
C. Suit No. 4 of 1969, and directing eviction 
of the petitioner from the premises in ques- 
tion viz, 7 cents of vacant land in survey 
No. 107/7 of Coondapur Kasaba, District 
South Kanara. 

2. The undisputed facts are that the res- 
pondent is the owner of 7 cents of land in 
survey No. 107/7 of Coondapur Kasaba, Dis- 
trict South Kanara, and that is the premises 
concerned in this case. The respondent leas- 


“(Against order of Addl. Dist. J. “South 
Kanara, Mangdlore, D/- 80-9-1974.) , 
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ed out this vacant Jand to the petitioner for 
running timber depot. 


3. The respondent filed a petition in 
H. R. C. Suit No. 4 of 1969, before the Mun- 
sif at Coondapur, against the petitioner, 
under S. 21 (1) (a), (f) and (h) of the Karna- 
taka Rent Control Act, 1961 (to be herein- 
after referred to as the Act), It is necessary 
to state here itself that in this ‘petition only 
the provision in S. 21 (1) ( of the Act 
arises for consideration as the case of the 
respondent in regard to application of the 
provisions in S. 21 (1) (a) and (h) has been 
negatived by the two courts below. The 
respondent contended that the petitioner had 
sub-leased a portion of this 7 cents of land 
to a man from Malabar for constructing a 
bunk-shop and, therefore, was liable to be 
evicted in view of S. 21 (1) (a) (£) of the Act. 


4. The petitioner contended that he had 
not leased any portion of the land viz, the 
premises to anyone, but he himself had con- 
structed a bunk-shop because the same was 
required by the respondent himself and rent- 
ed it out to the respondent and the respon- 
dent in turn had rented it out to different 
persons. 


5. The learned Munsiff has held that the 
structure constituting the bunk-shop had been 
constructed by the petitioner himself and the 
petitioner had leased that structure to Chandra- 
sekhar and others and that the petitioner 
had failed to establish that he had leased that 
structure to the respondent, as alleged by 
him. The learned District Judge has, in his 
judgment, observed that it was admitted that 
the structure had been constructed by the 
petitioner. Sri K. Ramakamath, the learned 
Advocate appearing on behalf of the respon- 
dent, urged that the consistent case of the 
respondent was that the petitioner had leased 
out a portion of the premises in the form of 
land itself and that the person to whom the 
lease of the portion of the land had been 
given, had constructed a bunk-shop and that 
is also the say of the respondent in his evi- 
dence. I am unable to agree with this con- 
tention of Sri Ramakamath because the res- 
pondent has in his examination-in-chief stated 
as follows: 

“Respondent has sub-leased the bunk to 
Chandrashekhar.” 

He has further on in his cross-examination, 
stated as follows: 

“Respondent might have spent Rs. 300/- 
to Rs. 400/- for the structure. Bunk was 
put 5-6 months after, It was leased ont. He 
used it, . He leased to Sri. W. Baliga for 3-4 
months. I do not know who is now tenant. 
7-8 months back it was let out to Chandra- 
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shekhar. He was for 3-4 months. Respondent 
is now in possession.” 

This say of the respondent in his evidence 
before the Munsiff is clear enough to show 
that the respondent has admitted that the 
petitioner himself had constructed the bunk- 
shop and leased out the bunk-shop to dife- 
rent persons, 


6. The learned Munsiff after holding that 
the petitioner had constructed the bunk-shop 
and leased it out to different persons, pro- 
ceeded to apply the principle laid down in 
the decision in Mrs. Dossibai v. Khemchand 
AIR 1966 SC 1939 to the effect that what 
had been leased by the petitioner was not 
a portion of the premises taken by him on 
lease from the respondent but only a bunk- 
shop which the petitioner himself had con- 
structed and, therefore, the petitioner had not 
sub-let any portion of the premises taken by 
him from the respondent and as such S. 21 
(1) (£) of the Act was not attracted. He dis- 
missed the petition of the respondent. On the 
same finding on facts, the learned District 
Judge has observed that what has been ob- 
served by the Supreme Court in Dossi Bai’s 
case is by way of obiter and that it has to 
be held that what was sub-let by the peti- 
tioner was not a building but mainly the open 
space and as such the petitioner was liable 
to be evicted in view of S. 21 (1) (f) of the 
Act. 


7. In Dossibai’s case AIR 1966 SC 1939 
the Supreme Court was considering a lease 
in regard to open land. The land leased 
was to be used, as per the terms of the lease, 
for residence or business after constructing 
buildings thereon. Their Lordships after dis- 
cussing the provisions of Ss. 5, 8, 6 and 15 
of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, held that though 
an open land had been leased, the lease in 
question was for residence or business and 
as such was within the ambit of S. 6 of the 
said Act. In paragraphs 11 and 12 of their 
judgment, their Lordships have held as fol- 
lows: f 

“It is unnecessary for us to decide whether 
if there is no contract to the contrary, §. 15 
will really stand in the way of a lessee of 
the land letting out buildings constructed by 
him on such land. We may say however that 
there is in our opinion much force in the 
argument which found favour with the Bom- 
bay High Court in Vinayak Gopal v. Laxman 
Kashinath, ILR (1956) Bom 827: (AIR 1957 
Bom 94), where the very question which is 
now before us arose for decision, that the bar 
of S, 15 will operate ‘only in the way of 
letting out the land of which lease has been 
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taken, but will not stand in the way of let- 
ting the building constructed on the land. 


In that case the Bombay High Court held 
that where land is leased for the purpose of 
construction of buildings for residence, the 
land is “let for residence” within the mean- 
ing of S. 6 of the Rent Act. Mr. Bhatt devot- 
ed a considerable part of his argument to 
persuade us that some of the reasons given 
in that judgment do not stand scrutiny. We 
think it unnecessary however to examine whe- 
ther all the reasons given in the judgment 
are correct. For, as already indicated, the 
words “let for residence” on a proper con- 
struction would cover the case of open land 
being let for construction of residential 
buildings and so the conclusion reached by 
the Bombay High Court in Vinayak Gopal’s 
case is, in our opinion, correct.” 


8. It cannot at all be gainsaid that their 
Lordships of the Supreme Court have ap- 
proved the view taken by the Bombay High 
Court in the decision in Vinayak Gopal 
Limaye v. Laxman Kashinath Athavale, AIR 
1957 Bom 94. In paragraph 9 of the judg- 
ment in Vinayak Gopal Limaye’s case. it has 
been held as follows: 


“It was suggested during the course of the 
hearing of these revisional applications that, 
if a building lease attracts the provisions of 
the Rent Act, the occupants of the building 
would have to be regarded as sub-tenants 
within the meaning of S. 15, and their sub- 
tenancies would fall within the mischief of 
S. 15 of the Act. We are not impressed by 
this argument. Section 15 no doubt enjoins 
upon the tenant not to sub-let or transfer 
his rights. But the prohibition is in respect 
of the whole or any part of the premises 
let to the tenant; and when a builder lets 
out a building to his tenants, technically he 
is not leasing out the open plot which has 
been let to him by his lessor, but he is letting 
out the structure built by him. If it is per- 
missible to draw a distinction between the 
open plot which is the subject-matter of the 
first lease and the building which is the 
subject-matter of the second lease, then S, 15 
may not affect the rights of the actual occu- 
pants Jet in by the builder of the building. 
No doubt, this distinction may appear to be 
technical and notional; but as I have already 
indicated, some of the unusual features which 
building leases of this kind disclose are the 
inevitable result of the doctrine of dual 
ownership recognised under the Indian law.” 


9. The facts held proved in this case do 
show that there is a line of distinction be- 
tween the open land below bunk-shop and 
the bunk-shop. What has been held to have 
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been proved as leased: out by the petitioner is 
only the bunk-shop, It is undisputedly a 
temporary structure. There is no other mate- 
rial to show that the petitioner had leased 
the plot of the land below the bunk-shop 
also. I am in respectful agreement with the 
position in law laid down by the Bombay} 
High Court in Vinayak Gopal Limaye’s case; 
(AIR 1957 Bom 94) and approved by the 
Supreme Court in Dossibai’s case (AIR 1966 
SC 1989). The view of the learned District, 
Judge that what was leased by the petitioner 
to Chandrashekhar and others, was not a 
building. but mainly the open space, is not 
correct on facts. 

10. Sri Rama Kamath argued that lease 
of the bunk-shop by the petitioner to Chand- 
rashekhar and others could not be dissociated 
from the land below it and as such it should 
be inferred that the petitioner had leased both 
the bunk-shop and the land below it to 
Chandrashekhar and others. I have already 
pointed out that a line of distinction is avail- 
able on the facts of this case. in the light of 
the view expressed by the Bombay High 
Court in Vinayak Gopal Limaye’s case (AIR 
1957 Bom 94). 


11. In view of the foregoing reasons, this 
petition is allowed and the judgment dated 
80-9-1974 passed by the Additional District 
Judge. South Kanara, Mangalore, in H. R. C. 
Appeal No, 8 of 1970, is set aside. No order 
as to costs under the circumstances of the 
case. 

Petition allowed. 
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B. VENKATASWAMI, J. 

Bheemappa Basappa Athani, Petitioner 
v. The Land Tribunal, Jamakhandi, Ta- 
luka and another. Respondents. 

Writ Petn. No. 973 of 1976, D/- 6-6-1977. 

Karnataka Land Reforms Rules (1965), 
R. 17 — Karnataka’ Land Revenue Act 
(12 of 1964), S. 34 — Inquiry — Use of 
cyclostyled pro forma for recording evi- 
dence — Illegal. 

The combined effect of R, 17 and S. 34 
is that evidence should be recorded in the 
handwriting of the officer conducting an 
inquiry. This being the ‘clear obligation 
imposed upon officers or authorities en- 
trfsted with the duty of holding a formal 
inquiry, recording of evidence on cyclo- 
styled pro forma is clearly impermissible. 

(Para 6) 
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B.. V. Deshpande, for Petitioner; Miss 
P. G. Gowri, G.. P. (for No. 1) and W. K. 
Joshi (for No 2), for Respondents. 

ORDER :— This petition under Art. 226 
(1) (b) and (c) of the Constitution is direct- 
ed against an order made by the Land 
Tribunal, Jamkhandi, in case No. KLRSR 
2120 dated 29-10-1975. The petitioner 
had applied for registration of occupancy 
rights in regard to S. No. 65/8 of Bana- 
hatti village in accordance with the Land 


Reforms Act and the Rules framed there-. 


under. The Tribunal after purporting to 
hold an enquiry rejected his claim. Hence 
this petition. 

2. On behalf of the petitioner, it is con- 
tended principally that the procedure 
followed by the Tribunal in the matter of 
recording the statements of parties did 
not conform to the provisions of R. 17 of 
the Land Reforms Rules read-with S. 34 
of the Land Revenue Act, and therefore 
the proceedings were vitiated, It seems 
to me that this contention ig well found- 
ed and must be accepted as correct. . 

3. It is seen from the records made 
available that the statement of the peti- 
tioner has been recorded on a cyclostyled 
sheet with an interpolation that “Nanu 
Kula anta iruvudilla” (original transli- 
terated—-Ed.). The petitioner seems to 
- have affixed his thumb impression to 
that statement. It is strange that a cyclo- 
styled pro forma should have been pre- 
pared at all by the Land Tribunal in re- 
gard to recording of depositions of par- 
ties or witnesses. This apart, recording 
of deposition in this manner is plainly 
opposed to the requirements of the provi- 
sions of law aforementioned, 

å. Rule 17 of the Land Reforms Rules 
reads: 

“Procedure to be followed by the Tri- 


bunal.— The Tribunal shall in respect of- 


‘applications made to it follow the_same 
procedure as specified for a summary en- 
Revenue Act, 1964 subject to the condi- 
tion that the records of the proceedings 
shall be maintained in a language under- 
stood by all its members.” i 
5. Section 34 of the Land Revenue Act 
provides for procedure in summary in- 
quiries to be followed .in proceedings 
under the Land Revenue Act and any 
other law for the time being in force, and 
reads: 
“Summary inquiry.— When a summary 
inquiry is preseribed for determination of 
any question by or under this Act or any 
law for the time.being in force, the offi- 
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cer conducting inquiry shall himself; as 
such inquiry proceeds, record in his own 
hand, in Kannada or in English or in any 
other language of the taluk or village as 
declared by State Government, the sum- 


. mary of the evidence and a minute of the 


proceedings containing the material aver- 
ment made by the parties interested, the 
decision and the reasons for the same: 

Provided that it shall at any time be 
lawful for the officer, if he deems fit to 
conduct an inquiry directed by this Act 
to be summary, under all or any of the 
provisions applicable to a formal inquiry.” 

6. The combined effect of these two 
provisions is that evidence should be re- 
corded in the handwriting of the officer 
conducting an inquiry. This being the 
clear obligation imposed upon officers or 
authorities entrusted with the duty of 
holding a formal inquiry, as in the in- 
stant case, recording of evidence on cyclo- 
styled pro forma is clearly impermissible. 
The impugned order is, therefore, vitiated 
and has to be set aside. 

7. In the result, this petition is accept- 
ed and is, accordingly, allowed. The im- 
pugned order is, therefore, set aside. There 
will, however, be a remit of this matter 


-to the Tribunal concerned for a fresh dis- 


posal of the case in accordance with law 
after affording an opportunity to all the 
parties concerned. No costs, 

8. Smt P. G. Gouri, the learned High 
Court Government Pleader, who had ear- 
lier been directed to take notice on be- 
half of the Tribunal, is permitted to file 
the memo of appearance within 10 days 
from today. 

9. Let the records of the Tribunal be 
returned along with a copy of this order, 
forthwith, 

_ Petition allowed, 
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E. S. VENKATARAMIAH, J. 

The Union of India, Appellant v. C. È 
Prabhanna & Sons, Respondent. 

Second Appeal No. 756 of 1972, Dj- 
14-2-1977.* 

Railways Act (1890), S. 80 (as amended 
by Act 39 of 1961) — Scope — Special 
provisions contained in the section ex- 
clude operation of S, 20, Civil P. C. AIR 


*(Against judgment and decree of 2nd 
Addl. Civil J., Tumkur, D/- 21-1-1972). 
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1971 Assam and Naga 69; Dissented from: - 
(Civil P. C. (1908),-S. 20). 


Section 80 of the Railways Act sia 


a complete code regarding the courts be- 
fore whom suits referred to therein can 
be filed. Special provisions enacted in 
S. 80 exclude the operation of the general 
provisions of S. 20 of the Civil P. C. Con- 
sequently S. 20 of the Civil P. C. has to 
be read as not being applicable to suits 
falling under S. 80 of the Railways Act 
after Act 39 of 1961 came into force. Thus 
where a suit for damages for loss of goods 
was filed at T where the Railway Receipt 
was negotiated through the Bank and the 
place of destination of goods as mentioned 
in the Railway Receipt was B, 


Held that the Court at T had no juris- 


diction even though the Railway Receipt’ 


had been negotiated there through the 
Bank. AIR 1971 Assam & Naga 69, Dis- 
sented from; AIR 1964 SC 207 and AIR 


1962 SC 63, Ref. (Para 6) 
Cases Referred: Chronological Paras 
‘AIR 1971 Assam & Naga 69 4 
AIR 1964 SC 207 ; 6 
AIR 1962 SC 63 6 


N. S. Balakrishna, for Appellant: S. 
Udayashankar, for Respondent. 

JUDGMENT :— The question that arises 
for consideration jn this second appeal re- 
lates to the jurisdiction of the trial court 
to entertain the suit out of which this ap- 
peal arises. 


2. The plaintiffs in O..S. No 581 of 1967 
on the file of the Munsiff, Tumkur, in- 
stituted the said suit for recovery of 
damages or compensation for loss of goods 
which had been consigned by defendant 3 
under Railway Receipt No. 344699 Invoice 
No. C-42 dated 18-9-1965 at Wadi Bunder 
Railway Station, Bombay, in favour of the 
plaintiffs. The place of destination of the 
goods was mentioned as Bangalore City 
Railway Station in the said Railway Re- 
ceipt. Defendant 3 sent the Railway Re- 
ceipt to the plaintiffs through the State 
Bank of Mysore, Tumkur Branch, Tum- 
kur. The plaintiffs paid the amount pay- 
able to defendant 3 through the State 
Bank of Mysore, Tumkur, and took deli- 
very of the Railway Receipt with the 
endorsement made in their favour by the 
Bank. The goods in question were not 
delivered to the plaintifis till about Janu- 
ary 1966. The plaintiffs, therefore, issued 
` a notice to the Chief Commercial Superin- 
tendent of the Southern Railway and 
thereafter filed the suit on 4-10-1967 in 
the Court of the Munsiff, Tumkur, for 
compensation or damages for loss of goods 


_Union.of India, v. C. R..Prabhanna &. Sons:. 


{Prs. 1-3]. -Kant. 133 


which had been booked in their favour by . 
defendant 3. The suit was contested on 
the ground that the Court of the Munsiff 
at Tumkur had no territorial jurisdiction 
to entertain the suit in view of the provi- 
sions of S. 80 of the Indian Railways Act 
as substituted by the Indian Railways 
(Amendment) Act, 1961 (39 of 1961). The 
trial court overruled the objection of the 
Southern Railway regarding the territorial 
jurisdiction and decreed the suit. The 
lower appellate court has affirmed it. 
Hence this second appeal by the Union of 
India. 


3. Section 80 of the Indian Railways 
Act as it is in force now reads :— 


“80. A suit for compensation for loss of 
the life of, or personal injury to a passen- 
ger or for loss, destruction, damage, de- 
terioration or non-delivery of animals or 
goods may be instituted,— 


(a) if the passenger was or the animals 
or goods were, booked from one station 
to another on the railway of the same 
railway administration, against that rail- 
way administration; : 

(b) if the passenger was, or the animals 
or goods were, booked through over the 
railway of two or more railway admin- 
istrations, against the railway administra- 
tion from which the passenger obtained 
his pass or purchased his ticket or to 
which the animals or goods were deliver- 
ed for carriage, as the case may be, or 
against the railway administration on 
whose railway the destination station lies, 
or the loss, injury, destruction, damage or 
deterioration occurred; 
and, in either case, the suit may be in- 
stituted in a court having jurisdiction 
over the place at which the passenger ob- 
tained his pass or purchased his ticket or 
the animals or goods were delivered for 
carriage, as the case may be, or over the 
place in which the destination station lies, 
or the loss, injury, destruction, damage 
or deterioration occurred.” 


We are concerned in this case with the 
latter part of S. 80 which deals with the 
territorial jurisdiction of the Courts which 
can entertain suits against the railways 
for compensation for loss of the life of, or 
personal injury to a passenger or for loss, 
destruction, damage, deterioration or non- 
delivery of animals or goods booked from 
one railway station to another. It pro- 
vides that such a suit may be instituted 
in a court having jurisdiction over the 
place at which the passenger obtained his 
pass or purchased its ticket or the animals 


‘or goods were delivered for carriage or., 
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over the place over which the destination 
station lies, or the loss, injury, destruc- 
tion, damage or deterioration occurred. It 
is not disputed that the railway station at 
which the goods in this case were booked 
and the place of destination are not within 
the jurisdiction of the Court of the Mun- 
siff, Tumkur. Nor is it in the case of the 
plaintiffs that the loss, injury, destruction, 
damage or deterioration of the goods in 
question occurred at any place within the 
territorial jurisdiction of that court. 

4. It is however argued on behalf of 
the plaintiffs that the railway receipt in 
question which had been sent by defen- 
dant 3 having been endorsed in favour of 
the plaintiffs on payment of the amount 
due to defendant 3 at the State Bank of 
Mysore, Tumkur Branch, Tumkur, which 
was situate within the jurisdiction of the 
trial court, had jurisdiction to try the suit 
by virtue of Cl. (c) of S. 20 of the Civil 
P. C. It is argued that S. 20 of the Civil 
P. C. which jis a general provision dealing 
with the territorial jurisdiction of the 
Civil Courts to try the suits continues to 
be applicable to cases falling under S. 80 
of the Railways Act even after the said 
section was substituted by the Indian 
Railways (Amendment) Act, 1961. Sri 
Udayashankar, learned counsel for the 
plaintiffs, relied upon the decision of the 
High Court of Assam and Nagaland in 
Assam Cold Storage Co. v. The Union of 


134 Kant, 


India, (ATR 1971 Assam and Naga 69) and’ 


contended that S 20 of the Civil P. C. re- 
mained unabrogated even after the sub- 
stitution of S. 80 of the Railways Act by 
Act 39 of 1961. It is no doubt true that 
the said decision fully supports the case 
of the plaintiffs. In that case it was 
argued on behalf of the plaintiff that as 
S. 20 of the Civil P. C. had not been ex- 
pressly repealed and as the said section 
had also not been repealed by implication 
by S. 80 of the Railways Act as substituted 
by Act 39 of 1961, the court within whose 
jurisdiction any part of the cause of action 
arose had the jurisdiction by virtue’ of 
Cl. (ec) of S. 20 of the Civil P. C. The 
High Court of Assam and Nagaland con- 
curred with the above submission and 
held that it was possible to institute suits 
in a court other than those referred to in 
S. 80 of the Railways Act provided it had 
jurisdiction under S. 20 of the Civil P. C. 
With great respect to the learned Judges 
who decided that said case I have to ex- 
press my disagreement with the view 
taken by them, 

5. Section 80 ag it originally stood laid 
down that notwithstanding anything in 
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any agreement purporting to limit any 
liability of railway administration, a suit 
for compensation for loss of goods could 
be filed either against the railway ad- 
ministration from which the goods were 
booked or against the railway administra- 
tion on whose railway the loss, injury, 
destruction or deterioration of the goods 
occurred. There was no reference to the 
territorial jurisdiction of the courts in 
which such suits for compensation under 
S. 80 could be instituted. By Act 39 of 
1961, S. 80 was substituted by the new 
section extracted above. While doing so, 
the Parliament specifically mentioned in 
that section the courts before whom such 
suits could be filed. I am of the view 
that the Parliament when it enacted the 
new S. 80 intended to specify the courts 
before whom alone suits under S. 80 of 
the Railways Act could be filed. It should 
be remembered that S. 20 of the Civil 
P. C. was in existence even at the time ` 
when S. 80 was substituted in the year 
1961. If the Parliament intended that 
S. 20 of the Civil P. C. should continue 
to be applieable, then there was no need 
for specifying in S. 80 the courts which 
could entertain the suits referred to 
therein as they would also fall within the 
category of~courts specified in S. 20 of the 
Civil P. C. While interpreting statutory 
provisions we should bear in mind that 
no legislature would ordinarily indulge in 
superfluity. If we accept the argument 
which appealed to the High Court of 
Assam and Nagaland, we have got to at- 
tribute to the Parliament the error of 
enacting a provision which would amount 
to a surplusage, 


6. Section 80 of the Railways Act! 
enacts a complete Code regarding the 
courts before whom suits referred to 
therein can be filed. Special provisions 
enacted in S. 80 exclude the operation of, 
the general provisions of S. 20 of the Civil 
P. C. It is well known that special provi- 
sions exclude the operation of general| 
provisions. [see South India Corporation 
(P.) Ltd. v. Secretary. Board of: Revenue, 
Trivandrum, AIR 1964 SC 207 and Delhi 
Administration v. Ram Singh. AIR 1962 
Sc 63]. The object of specifying the 
courts having jurisdiction to try suits 
under S. 80 is also clear. The Parliament 
apparently did not wish that any court in 
India merely because the Railway Receipt 
was negotiated within its jurisdiction 
should have jurisdiction to try a suit fall- 
ing under S, 80 against the Railway as 
it would cause a good deal of inconveni- 
ence to the railway administration to de- 
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fend suits at courts far removed from the 
booking station, place of destination and 
the place where the loss of goods had oc- 
curred, when they were not concerned 
with the negotiation -of the railway re- 
ceipt. It cannot also be said that the Union 
of India either resides or carries on busi- 
ness or works for gain in every part of 
India wherever a railway station is 
situated. The suits against the Union of 
India under S. 80 have to be filed only in 
the courts specified therein. I am, there- 
fore, of the view that S. 20 of the C. P. C. 
has to be read as not being applicable to 
suits falling under S. 80 of the Railways 
Act after Act 39 of 1961 came into force. 
Since it is not disputed that the trial court 
is not one of the courts referred toin S. 80 
of the Railways Act, the trial court had 
no jurisdiction to try the suit. The de- 
erees passed by the courts below are, 
therefore, set aside. The trial court is 
directed to return the plaint to the plain- 
tiffs for presentation to proper court. 
Appeal allowed, 
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D. S. TEWATIA AND 
K. JAGANNATHA SHETTY, JJ. 

Minin Kamel Alfanso and others, Peti- 
tloners v. Ramakant Vinayak Gaonkar and 
others, Respondents. 

Second Appeal No. 596 of 1972, D/- 8-2- 
1977.* 


Transfer of Property Act (1882), S. 82 
== Contribution — Co-judgment debtors 
= Liability — Joint and several liability 
is different from liability inter se — Dis- 
charge of former liability does not affect 
the latter liability. 

The co-judgment-debtors are in the 
position of joint promisors. Each of them 
is jointly and severally liable to the de- 
eree-holder, and also inter se Hable to each 
other to contribute towards discharge of 
the decretal debt. The joint and several 
liability of each of the co-judgment-deb- 
tors is quite different from their liability 
inter se. Thus in a case where conse- 
quent on a mortgage decree having been 
passed against the two judgment-debtors, 
one of them was held to be a debtor with- 
in the meaning of Bombay Agricultural 
Debtors Relief Act (28 of 1947) and his 
liability was scaled down and the decree- 





*(Against Judgment and decree of Dist. J., 
Karwar, D/- 13-12-1971). 
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holder recovered the entire decretal dues 
from the other judgment-debtor, the joint 
and several liability of the “debtor” judg- 
ment debtor would be discharged by pay- 
ment of the amount as scaled down but his 
liability for contribution could not be 
affected merely by discharge of the joint 
and several liability. AIR 1948 Nag 292, 


Rel. on. (Paras 7 and 8) 
Cases Referred: Chronological Paras 
AIR 1948 Nag 292 9 


K. I. Bhatta, for Petitioners; T. S. Rama- 
chandra (for Nos. 1 & 2) and T. S. Kri- 
shna Bhat (for No. 3), for Respondents.’ 


JUDGMENT :— This second appeal has 
come up before us upon a reference made 
by Venkataramiah. J. 


2. The facts which are not now in dis- 
pute are these: The appellants are legal 
representatives of one Kamil B. Alfanso. 
On 14th February 1934, Kamil and U. 
Gopalacharya together executed a mort- 
gage deed hypothecating their individual 
properties in favour of one Shantaram 
Mangesh Kulkarni and obtained a loan of 
Rs. 6,500/-. On default to redeem the 
mortgage, Shantaram filed a suit O. S. 
No. 86 of 1940 against the executants and 
obtained a decree for Rs. 9,080/- together 
with future interest at 6% per annum. 
The final decree in the suit was made on 
17th October 1942. 


3. When the said decree was under 
execution, the Bombay Agricultural Deb- 
tors Relief Act. 1947 (Bombay Act 28 of 
1947) (shortly called ‘the Act”), came into 
force and the execution proceedings con- 
sequently stood transferred to the Court 
constituted under the Act ("B. A. D. R. 
Court”)? In the proceedings before the 
B. A. D. R. Court, Kamil was held to be 
a debtor within the meaning of the said 
Act, but Gopalacharya was not. Conse- 
quently, the liability of Kamil under the 
decree in question and also in respect of 
another decree was scaled down to Rupees 
4,320/- and the decree-holder was held 
entitled to recover from Kamil only the 
said amount. Kamil was also permitted 
to pay the said amount by 12 annual in- 
stalments, which he accordingly paid. 


4. Since Gopalacharya was not ad- 
judged to be a debtor under the Act, the 
decree-holder proceeded against him and 
realised a total sum of Rs. 15.993/~ said to 
be the balance of the decretal debt. The 
said amount was deposited by Gopala- 
charya on 7th January, 1964. 

5. Thereupon, Gopalacharya sued the 
legal representatives of his co-judgment 
debtor, i.e. Kamil, since deceased, to re- 
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cover the entire amount deposited by him 
towards the full satisfaction of the afore- 
Said decree. His case was that he was 
compelled to discharge the decretal debt 
although he did not receive any benefit 
under the mortgage. So he said that he 
was entitled to get back the amount de- 
posited by him by way of contribution 
from the assets of Kamil. The defendants 
resisted the suit on various pleas which 
may not be necessary to set out herein. 
Suffice it to state, that the Courts have 
decreed the suit to one half of the plain- 
tiff’s claim holding that the plaintiff and 
Kamil had jointly executed the mortgage 
deed and the plaintiff was entitled to sue 
for contribution. 


Aggrieved by the decision, the defen- 
dants have preferred the second appeal, 
and the legal representatives of the plain- 
tiff, since deceased, have also preferred 
cross-objections, 


6. The contention urged for the appel- 
lants rested on S. 34 of the Act. It was 
urged that in view of the award made by 
the B. A. D. R. Court, Kamil was not 
liable to pay anything more than the 
amount of debt scaled down thereon, as 
the portion of the debt in excess of the 
amount scaled down was statutorily 
extinguished. It was further urged that 
since the liability of Kamil in excess of 
Rs. 4,320/- under the decree stood extin- 
guished, the plaintiffs suit for contribu- 
tion was also not maintainable, 


7. The argument. though attractive at 
the first sight. really lacks in substance. 
It overlooks the two-fold decretal liabi- 
lity of a co-judgment debtor. The co- 
judgment debtors are in the position of 
joint promisors. Each of them is jointly 
and severally liable to the decree holder, 
and also inter se liable to each other to 
contribute towards discharge of the de- 
cretal debt. The joint and several liabi- 
lity of each of the co-judgment debtors is 
quite different from their liability inter 
se. The liability of Kamil under the first 
category was no doubt discharged upon 
the payment of the award amount deter- 
mined by the B. A.’ D. R. Court. But it 
could in no way affect the mutual Habi- 
lity of the second category. 


8. The position perhaps would have 
been different if both the judgment deb- 
tors were adjudged as debtors within the 
meaning of the Act. But, as we have ear- 
lier observed that in the proceedings be- 
fore the B. A. D. R. Court, only Kamil 
was adjudged as debtor entitled to the 
benefits under the Act and not Gopala- 
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~charya. The decree. in question was: 
therefore kept undisturbed against: 


Gopalacharya and the decree holder was 
free.to realise the decretal amount from 
the latter, less the amount paid by Kamil 
under the award of the B. A. D. R. Court. 
Since Gopalacharya was compelled to pay 
the balance of decretal amount, he could, 
therefore, proceed .against Kamil, or his 
legal . representatives for contribution byl, 
the principles provided by S. 82 of the 
T. P. Act. 


9. Our view finds support from the de- 
cision in Janakibai v. Rama Manajj Dhan- 
gar. (AIR 1948 Nag 292) wherein a similar 
question came for consideration on facts 
lying in close parallel. It was observed 
at p. 293 :— 

“As soon as a decree was passed, the 
co~judgment-debtors were in the position’ 
of joint promisors, each -of them being 
liable jointly and severally to the decree 
holders- and mutually liable to one an~ 
other to contribute towards the perform- 
ance of the promise. The applicants be- 
fore the Relief Court in which the debt 
was discharged are not absolved from 
their liability to their joint promisors. 
This liability between the joint promisors 
is no doubt latent until one of them satis- 
fies the decretal amount, but on satisfac- 
tion of the decree, as was done in the 
present case on 12-4-1944, that liability 
becomes patent and can be enforced . 
against other joint promisors and it is in 
no way affected by the discharge obtain- 
ed by that joint promisor from the credi- 
for either under an agreement or under 
the Relief Act.” 

10. This takes us to the question of 
determining the exact liability of the de- 
fendants. The trial Court has stated that 
the plaintiff has paid Rs. 15,993/- towards 
the full satisfaction of the decree and 
Kamil has paid Rs 4,320/-. It has given 
set off to the payment made by Kamil 
from the total decretal debt and directed 
the recovery of one half of the balance 
out’ of the assets of Kamil, now in the 
hands of his legal representatives. But 
the lower appellate court appears to have 
adopted slightly a different principle. But, 
the correct approach to the problem. in ' 
our opinion, is that the defendants would 
be liable to one half of the decretal. 
amount excluding the amount paid by 
them pursuant to the award of the 
B. A. D. R. Court. They should, however, 
not be saddled with the interest which has 
accrued on the default of the plaintiff's 
share under the decree. Counsel on both 
sides have agreed with this ‘principle and ` 
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produced before us a memo of calculation 
which is set oùt below :— 
1. Half of the decretal 
amount. ; 
9. Interest at 6% per 
annum on Rs. 4,540/- from 


... Rs. 4,540-00 


... Rs. 2,352-40 





47-10-1942 to 17-10-1951. 
3. Total due by appel- : 
fant on 17-10-1951. we RS. 6,892-40 


4. Proportionate reduction 
under B, A. D. R. Award 


in respect of Rs. 9,080/-.  ... Rs. 3,656-00 





5. Total amount remain- 
ing in balance as on 17-10- 
1951. 

6. Interest 
3,236.40 from 
to April 1965. 


.. Rs. 3,236-00 
on Rupees 
17-10-1951 
. Rs. 2,621-60 





Total liability of ap- 


... Rs. 5,857-00 


We record the above memo. 


11. In the result, we allow the appeal 
in part, and in modification of the decree 
of the courts below, there shall be a de- 
cree against the defendants for Rs. 5,857/- 
with future interest at 6% per annum 
from the date of suit till realisation. The 
plaintiff is entitled to recover the decretal 
amount from the assets of deceased Kamil. 
received by his legal representatives. 


In view of the conclusion that we have 
reached, the cross-objectiong preferred by 
the respondents is dismissed. 

In the circumstances, we make no order 
as to costs in this appeal. 

Appeal partly allowed. 
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Certiorari — Powers and duties of statu- 
tory bodies — Tribunals or Authorities — 
Principles of natural justice — Essence of 


"(Against the Judgment of Bhimiah J. in 
W. P. No. 3288 of 1976, D/- 21-10-1976), 
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— Violation — Decision must be declared 
to be void. 


Persons affected by the provisions of the 
Karnataka Land Reforms Act, 1961 expect 
their rights being adjudicated upon by 
the Tribunals in a fair and just manner 
conforming to standards expected of all 
impartial Tribunals inspiring public con- 
fidence; openness, fairness and impartia- 
lity are the three essentials which are _ 
required of any Tribunal which is en- 
trusted with the power of adjudicating 
upon the rights of persons to life and pro- 
perty, Openness requires the publicity of 
fhe proceedings and knowledge of the es- 
sential reasoning underlying the decision; 
fairness requires adoption of a clear pro- 
cedure which enables the parties to know 
their rights, to present their case fully 
and to know the case which they have to 
meet; impartiality requires the freedom 
of Tribunals from the influence, real or 
apparent, of extraneous agencies. These 
requirements constitute the essence of the 
rules of Natural Justice. If the principles 
of Natural Justice are violated by the 
Tribunal, its decision must be declared to 
be no decision and therefore void. (1964) 
AC 40 and (1943) AC 627 Rel. on. 

(Paras 10, 13) 


(B) Karnataka Land Reforms Act (10 of 
1962). Ss. 141. 45 — Grant of occupancy 
right under Inams Abolition Act —~ Tri- 
bunal under Act of 1962 has no jurisdic- 
tion to re-open decision — (Mysore (Per- 
sonal and Miscellaneous) Inams Abolition 
Act (1954), S. 9). 


Section 141 of the Karnataka Act of 
1962 prohibits the Tribunal from re-open- 
ing or annulling the decision of the Spe- 
cial Deputy Commissioner under the 
Inams Abolition Act conferring right of 
eccupancy. Under the pretext of granting 
occupancy right under S. 45 of the Act, 
the Tribunal indirectly cannot re-open 
the questions concluded in the proceedings 
under Chap, IT of the Inams Abolition Act. 

(Para 16) 

The relationship of landlord and tenant 
ag between the Inamdar and the tenant 
(whether ‘kadim tenant’, ‘permanent 
tenant’ or ‘quasi permanent tenant’) be- 
came extinguished when the Inam village 
vested in the Government and the only 
right given to such tenants is the right to 
make applications for grant of occupancy 
under S. 4, 5 or 6, and if in an enquiry 
held under the said Act it is found that 
any such person ig entitled to be regis- 
tered under S. 4, 5 or 6, the Inamdar is 


` not entitled. to be registéred as an occt- | 
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pant under S. 9. (1964) 2 Mys LJ 444, Foll. 
(Para 19) 

Section 141 has been incorporated in the 
Act to make it clear that the proceedings 
for conferment of occupancy under the 
Inams Abolition Act and other Acts speci- 
fied in Sch. II, do not abate, nor orders 
made thereunder are annulled. (Para 22) 


(C) Karnataka Land Reforms Act (10 of 
1962), S. 45 — Who can apply. 

The scope of the Act is limited to ques- 
tions arising out of agrarian relations. A 
person whose possession of agricultural 
lands does not rest on agrarian relations, 
cannot invoke the jurisdiction of the Land 
Tribunal under S. 45 of the Land Reforms 
Act, (Para 31) 

(D) Karnataka Land Reforms Act (10 of 
1962), S. 2 (34) — “Tenant”? — Plea of. 

In order to hold that lands were held 

“by the appellant as a tenant, it has to be 
pleaded and shown that he was in posses- 
sion of the lands either under a contract 
of lease or at least that he was originally 
inducted under a contract of lease or 
licence granted by the landlord and that 
his possession continued thereafter un- 
disturbed. (Para 30) 

(E) Karnataka Land Reforms Act (10 of 
1962), S. 4 — ‘Deemed tenant’ — Person 
lawfully cultivating another’s land — 
‘Whether a ‘deemed tenant’, 

A person who unlawfully enters on the 
land of another and cultivates the same 
cannot claim the status of a ‘deemed 
tenant’ under § 4. Ordinarily, the con- 
cept of tenancy requires proof of grant of 
a lease by a landlord to the person claim- 
ing to be tenant; in such a case the tenant 
is put in possession of the land leased in 
consideration of payment of rent. Sec- 
tion 4, by fiction of law, extends the 
meaning of ‘tenant’ to a person lawfully 
cultivating any land belonging to another 
person. AIR 1957 Bom 195 (FB), AIR 1964 
SC 1320 and AIR 1974 SC 104, Ref. 

(Para 27) 

(F) Constitution of India, Art. 226 — 
Power of remand. 

Grant of occupancy right to respondent 
under S. 9, Mysore (Personal and Mis- 
cellaneous) Inams Abolition Act, 1954 — 
Tribunal under S. 45, Karnataka Land Re- 
forms Act (1962) holding that appellant 
was a ‘deemed tenant’ and was entitled to 
be registered as occupant under S. 45 — 
Writ petition by respondent against the 
order — No pleading that appellant was 
inducted aS a tenant or licensee — Order 
set aside by High Court on the ground 
that no opportunity to be heard was given 
by Tribunal to respondent — Decision 
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also upheld on merits instead of remitting 
case to Tribunal — Appeal against order 
on merits in writ petition on the ground 
that the High Court had no jurisdiction 
fo decide the case on merits but should 
have remitted it to the Land Tribunal — 
Held that it was not necessary for the 
High Court to remit the case to the Land 
Tribunal under S. 45 of the Act of 1965— _ 
Since the appellant, on the basis of his 
own pleadings before the High Court, did 
not base his rights founded on agrarian 
relations, there was no case to go before ` 
the Tribunal for adjudication. W. P, No. 
3288/1976, D/- 21-10-1976 (Kant), Affirm- 


ed, (Para 31) 
Cases Referred: Chronological Paras 
AIR 1974 SC 104 27 
AIR 1964 SC 1320 27, 28, 29: 
1964 (2) Mys LJ. 444 19 
AIR 1957 Bom 195:59 Bom LR 168 (FB) 

27 
(1964) AC 40 10 
(1943) AC 627 10 


U. L. Narayana Rao, for Appellant; 


`B, P. Holla, for Respondents 1 and 2; M. P. 


Chandrakantharaj Urs, Government Ad- 
vocate for Respondents 3 and 4. 

G. K. GOVINDA BHAT, C. J.:— This 
appeal arising out of the proceedings 
initiated before the Land Tribunal, Banga- 
lore South Taluk (respondent No. 4) on 
the application of the appellant under 
S. 4-A (1) of the Karnataka Land Reforms 
Act, 1961, (hereinafter called “the Act”) 
is directed against the order dated. Oct. 21, 
1976 made in W. P. No. 3288 of 1976 by 
Bhimiah, J., allowing the said Writ Peti- 
tion and quashing the order of the Land 
Tribunal dated Feb. 20, 1976 granting the 
application of the appellant for registra- 
tion of occupancy in respect of three agri- 
cultural lands in Survey Nos. 19/2, 65 and 
94, measuring in all, 11 Acres and 29 
Guntas, situate in Vijnapur village, Kri- 
shnarajapura Hobli, Bangalore South 
Taluk overruling the contention of res- 
pondents J and 2 that the said lands are 
under their personal cultivation. 

2. Stated briefiy, the facts relevant for 
the purpose of this appeal are: Three 
lands which are the subject-matter of the 
proceedings before the Land Tribunal are 
situate in Vijanapur village, which was 
an Inam Village of which the late B. M. 
Muniswamappa — father of respondents 1 
and 2 was the Inamdar. Personal and 
Miscellaneous Inams in the erstwhile 
State of Mysore were abolished under the 
Mysore (Personal and Miscellaneous) 
Inams Abolition Act, 1954, hereinafter 
called “the Inams Abolition Act”. The 
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Inams Abolition Act provided for vesting 
of Inams in the State and grant of occup- 
ancy rights to the former Inamdars and 
certain classes of tenants described ag (a) 
Kadim tenant, (b) Permanent tenant and 
(c)} Quasi-permanent tenant, and also for 
recognition of the rights of ‘other tenants’. 


3. The Notification vesting the Inam 
Village of Vijanapura is said to have been 
issued in the year 1956. Late Muni- 
swamappa, as also the appellant, made se- 
parate applications for registration of oc- 
cupancy rights in respect of the aforesaid 
lands before the Special Deputy Commis- 
sioner for Inams Abolition. The applica- 
tion of late Muniswamappa was made 
under S. 9 of the Inams Abolition Act for 
grant of occupancy; the application of the 
appellant was one either under S. 4, 5 or 6 
of that Act. The application of late Muni- 
swamappa was allowed by granting him 
occupancy right by order dated 19-4-1958 
in Case No, 1 of 1957-58 on the file of the 
Special Deputy Commissioner for Inams 
Abolition. The application of the appel- 
lant was rejected in Case No. 43 of 
1956-57. The appellant unsuccessfully 
challenged the said order of the Special 
Deputy Commissioner by appeal and revi- 
sion and even by a Writ Petition before 
this Court, It is sufficient to state that 
all the proceedings under the Inams Aboli- 
tion Act in respect of the lands in ques- 
tion have concluded and become final and 
that no proceedings under the said Act 
sare pending. The result, therefore, is that 
the father of respondents 1 and 2 was re- 
gistered as occupant of the said lands 
under 5. 9 of the Inams Abolition Act, 
negativing the claim of the appellant that 
he was entitled to be registered as a tenant 
under the said Act. 


4. The Act (Karnataka Land Reforms 
Act) which enacts a uniform law relating 
to land reforms in the State of Karnataka 
was enacted by the State Legislature and 
was brought into force on 2-10-1965; the 
‘provisions of Chap. III for conferment of 
ownership on tenants, however, were not 
brought into force until the Act was 
amended by Act 1 of 1974. The said Am- 
endment Act made revolutionary changes 
in the Act, 

5. On 26-8-1974, the appellant made 
an application before the 4th respondent 
Land Tribunal in Form No. 7, under Sec- 
tion 48-A (1) of the Act for registering 
him as an occupant of 3 Acres and 9 Gun- 
tas of land in Survey No. 65 of Vijana- 
pura village under S. 45 of the Act. The 
said application stated that the appellant, 
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his father and grandfather have been 
cultivating the said land as tenants since 
about 60 years and that the appellant has 
been cultivating the land as tenant for 30 
years. The application further proceeded 
to state that the family, of which the 
appellant is a member, is the owner of 
the lands comprised in Survey Nos. 19/2 
and 94 of Vijanapura Village. On 26-12- 
1974, he filed another application for re- 
gistering him as the occupant of all the 
three lands, viz., Survey Nos, 19/2, 65 and 
94 under S. 45 of the Act. It stated that 
the appellant has been cultivating the 
said lands as a tenant for over 40 years. 
On receipt of the said applications, the 4th 
respondent Tribunal issued notices to res- 
Ppondents 1 and 2. In the said proceed- 
ings, the Land Tribunal made an order 
on 20-2-1976 holding that the appellant is 
a ‘deemed tenant’ of the aforesaid three 
lands and is entitled to be registered as 
the occupant under S. 45. The said order 
was challenged by respondents 1 and 2 
in W. P. 3288 of 1976 on the ground that 
the writ petitioners were denied fair 
hearing by the 4th respondent Tribunal. 
Earlier, they had filed W. P. 2167 of 1976 
for a writ in the nature of prohibition 
against the -4th respondent Tribunal to 
forbear from proceeding with the en- 
quiry. After the disposal of the appel- 
lant’s application for registration of oc- 
cupancy by the order made on 20-2-1976, 
the Tribunal, when it had become functus 
officio, made an order of injunction on 
9-3-1976 restraining respondents 1 and 2 
from interfering with the appellant’s al- 
leged possession of the disputed lands. 
The said order was challenged in W. P, 
5844 of 1976. i 


6. The said Writ Petitions were clubbed 
together, heard and disposed of by Bhi- 
miah, J., by a common order made on 
15-10-1976, by which W. P. 2167 of 1976 
was also allowed. The said order was 
however modified by an order dated 
21-10-1976 holding that W. P 2167 of 1976 
does not survive as a result of quashing 
of the impugned order in W. P. 3288 of 
1976. The learned Judge has, in detail, 
referred to the manner of conduct of the 
proceedings from the very inception be- 
fore the 4th respondent Tribunal and 
shown how respondents 1 and 2 who had 
contested the claim of the appellant were 
denied fair hearing and therefore the en- 
tire proceedings were conducted in gross 
violation of the Rules of Natural Justice. 
After holding that the ‘Land Tribunal 
denied fair hearing to respondents 1 and 2 
and there was a clear breach of the Rules 
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proceedings, the learned Judge proceed- 
ed to examine the merits of the claim of 
the appellant for grant of registration of 
occupancy right under S. 45 and came to 
the conclusion that the appellant cannot 
be held to be a tenant or a ‘deemed tenant’ 
in view of the fact that his claim for re- 
gistration of occupancy under the Inams 
Abolition Act had been rejected under the 
said Act. This is what the learned Judge 
has stated: 

“It is clear, therefore, that the claims 
of the 3rd respondent falling under Ss. 4 
to 9-A, were examined and the petitioners’ 
father (late Muniswamappa) was register- 
ed as an occupant of the lands. There- 
fore, there was nothing left for the 3rd 
respondent to agitate before the 2nd res- 
pondent-Tribunal. It is a relevant 
cumstance which has got a bearing on the 
rights of the parties. This is one aspect 
of the matter.” (Underlining is ours.) 

7. Aggrieved by the order of the 
learned single Judge, the appellant has 
preferred .this appeal. a 

8. Sri U. L. Narayana Rau, learned 
counsel for the: appellant, rightly, has not 
challenged the conclusion of the learned 
single Judge that respondents J’ and 2 
were denied fair hearing by the Tribunal 
and consequently the entire proceedings 
were vitiated on account of the breach of 
the Rules of Natural Justice. The appel- 
lant’s only grievance is that the learned 
single Judge ought not to have given a 
‘decision on the merits of the claim of the 
appellant and that matter should have 
been remanded to the Tribunal. 

§. The argument of Sri Narayana Rau 
is that under the Act, the Tribunal has 
exclusive jurisdiction to decide the claim 
of the party claiming that he is entitled 
to be registered as an occupant ‘under 
S. 45 and it is not for this Court, in the 
exercise of its jurisdiction under Arts. 226 
and 227 of the Constitution, to sit as a 
Court of Appeal or Revision. This sub- 
mission of Sri Narayana Rau was sup- 
ported by Sri Chandrakantraj Urs, Senior 
High Court Government Advocate, ap- 
pearing for the third respondent State of 
Karnataka. Sri B. P. Holla, learned coun- 
sel for respondents 1 and 2 contended 
that on the basis of the very applications 
filed by the appellant before the Tribunal, 
he cannot be held to be a tenant or a 
‘deemed tenant’. 

10. It is a fundamental requirement 
of our system of law that all Tribunals 
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or Authorities vested with the power to 
adjudicate upon the rights of parties 
affecting their rights to life or property, 
shall comply with the Rules of Natural 
Justice. This basic requirement is not an 
empty formality. Violation of the Rules 
of Natural Justice renders the decision 
void even where the law provides for an 
appeal. In Ridge v. Baldwin, (1964) AC 
40 the House of Lords held that a deci- 
sion given without regard to the princi- 
ples of Natural Justice is void. In Gene- 
ral Medical Council v. Spackman, (1943) 
AC 627 Lord Wright said. 


“If the principles of natural justice are 
violated in respect of any decision, it is 
indeed, immaterial whether the same de- 
cision would have been arrived at in the 
absence of the departure from the essen- 
tial principles of justice. The decision 
must be declared to be no decision.” 


11. Bhimiah, J., has taken great pains 
to demonstrate as to how the entire pro- 
ceedings before the 4th respondent Tri- 
bunal violated the principles of Natural 
Justice. He has stated how respondents 1 
and 2, who were contesting the claim of 
the appellant, were denied the opportu- 
nity of presenting their case: one of them 
was detained by the Police on the report 
of the Chairman of the Tribunal; the Tri- 
bunal refused to receive the documents 
produced in support of their contention. 


12. Neither the counsel for the appel- 
lant nor Sri Chandrakant Raj Urs, learned 
Senior High Court Government Advocat® 
appearing for the State, did challenge be- 
fore us the correctness of the conclusion 
reached by Bhimiah, J., that the proceed- 
ings before the Tribunal violated the rules 
of Natural Justice, 

13. Persons affected by the provisions 
of the Act expect their rights being ad- 
judicated upon by the Tribunals in a fair 
and just manner conforming to standards 
expected of all impartial Tribunals in- 
spiring public confidence; openness, fair- 
ness and impartiality are the three essen- 
tials which are required of any Tribunal 
which is entrusted with the power of ad- 
judicating upon the rights of persons to 
life and property. Openness requires the 
publicity of the proceedings and know- 
ledge of the essential reasoning under- 
lying the decision; fairness requires adop- 
tion of a clear procedure which enables 
the parties to know their rights, to pre- 
sent their case fully and fo know the case 
which they have to meet; impartiality re- 
quires the freedom of Tribunals from the 
influence. real or. apparent, of extraneous 
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the essence of the rules of Natural Jus-’ 


tice: If the principles of Natural Justice 
are violated by the Tribunal, its decision 
must be declared to be no decision and 
therefore void. 

14. The broad proposition ag urged by 
Sri U. L. Narayana Rau, learned counsel 
for the appellant, that the learned single 
Judge, after quashing the order of the 
Tribunal, should have remitted the matter 
to the Tribunal for adjudication afresh on 
the question whether the appellant is or 
is not a tenant entitled to registration of 
occupancy under S, 45 of the Act and that 
no decision on merits of his claim should 
have been rendered in the proceedings 
under Arts, 226 and 227 of the Constitu- 
tion, is correct. Sri Narayana Rau fur- 
ther urged that the view of the learned 


single Judge that there was nothing left- 


for the appellant to agitate before the 
Land Tribunal after his claims under Ss. 4 
to 9-A were examined by the Special 
Deputy Commissioner, and Muniswamappa 
was registered as the occupant of the 
lands, is erroneous, : 


15. Sri B. P. Holla, learned counsel for 


respondents 1 and 2, contended that his: 


clients. had not only. challenged the deci- 
sion of the Tribunal by seeking relief in 
the nature of certiorari but had also filed 
W. P. 2167 of 1976 for a writ in the nature 
of prohibition against the Tribunal to 
forbear from proceeding with the enquiry 
on the two applications of the appellant 
on the ground that the Tribunal is seek- 
ing to reopen, indirectly, the order grant- 
ing occupancy to Muniswamappa under 
S. 9 of the Inamg Abolition Act which is 
barred under S. 141 of the Act. Sri Holla 
submitted that it is not the case of the 
appellant before the Tribunal that his 
tenancy right originated subsequent to the 
grant of occupancy. to Muniswamappa by 
the order of the Special Deputy Commis- 
sioner for Inams Abolition made on 19-4- 
1958, or, that he was recognised by the 
Special Deputy Commissioner for Inams 
Abolition, in the enquiry held under S, 10 
of the Inams Abolition Act, as a tenant 
coming within the scope of S. 9-A of the 
said Act. Sri Holla did not dispute þe- 
fore us that if the appellant’s claim as a 
tenant falling under S. 9-A of the Inams 
Abolition Act had been allowed by the 
Special Deputy Commissioner, he would 
be entitled to registration as occupant 
under S. 45 of the Act. He also did not 
dispute that if the appellant’s case is that 
his. tenancy originated after 19-4-1958, the 
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date of the grant of occupancy únder 8. 9 
to the father of respondents I and 2, the 
Tribunal under S. 48-A of the Act alone 
has the jurisdiction to decide that ques- 


. tion, 


16. The jurisdiction of the Tribunal is 
limited by the provisions of the Act; it 
has to function within the limits circum- 
scribed by the Act. If it attempts to 
transgress the limits of its jurisdiction, 
this Court is entitled to intervene and 
order the Tribunal not to travel outside 
the limits of its jurisdiction. Section 141 
of the Act prohibits the Tribunal from re- 
opening or annulling the decision of the! 
Special Deputy Commissioner under the 
Inams Abolition Act conferring right of 
occupancy. Under the pretext of grant- 
ing occupancy right under S. 45 of the 
Act, the Tribunal indirectly cannot re- 
open the questions concluded in the pro- 
ceedings under Chap. II of the Inams 
Abolition Act. Sri Narayana Rau con- 
ceded and, in our opinion, rightly, that the 
Tribunal has no jurisdiction to re-open or 
annul the decision of the Special Deputy 
Commissioner in proceedings for grant of 
occupancy right under the Inams Aboli- 
tien Act. Sri Holla supported the deci- 
sion of Bhimiah, J., on the ground that 
the appellant has no case except that he 
was a tenant before the lands vested in 
the State under the Inams Abolition Act 
and that notwithstanding the grant of oc- 
cupancy to late Muniswamappa, he con- 
tinued as a tenant, and as it is not his case 
that the lands were granted by either late 
Muniswamappa or respondents 1 and 2 on 
lease after 19-4-1958, there is no need to ` 
remit the matter to the Tribunal for ad- 
judication, 





17. The question is whether the matter 
should be remitted to the Tribunal for a 
fresh adjudication of the claim of the ap- 
pellant. 


18. In order to pronounce our judg- 
ment on this question, we considered it 
necessary that the appellant should state 
precisely what his case is and, by our 
order made on Feb. 3, 1977, directed him 
to state his case with reference to the 
following points :— i 


(1) In the enquiry held by the Special 
Deputy Commissioner for Inams Abolition 
under S. 10 of the Inams Abolition Act, 
whether the appellant had claimed that 
he was a tenant coming within the scope 
of S. 9-A of the said Act and/or whether 
his claim to tenancy, if any, under S. 9-A 
was recognised by the Special Deputy 
Commissioner? If so, the particulars of 
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the Order of the Special Deputy Commis- 
sioner. 

(2) If the claim of tenancy under Sec- 
tion 9-A was not made or allowed in the 
enquiry under S. 10 of the Inams Aboli- 
tion Act, is it the appellant’s case in the 
proceedings before the Land Tribunal that 
after the grant of occupancy right to 
Muniswamappa, father of respondents I 
and 2, by the Order of the Special De- 
puty Commissioner dated 19-4-1958, the 
appellant was granted any lease by the 
said Muniswamappa or by his successors ? 


(3) If it is not the case of the appellant 
that there was any grant of lease by 
Muniswamappa or his successors in favour 
of the appellant subsequent to 19-4-1958, 
what is the basis of the claim of tenancy 
alleged by him for registration of occu- 
pancy under S. 45 of the Karnataka Land 
Reforms Act ? 


In obedience to our order, the appel- 
lant’s counsel has filed a statement where- 
in it is stated as follows :— 

*(1) The appellant had not claimed 
under the Inams Act that he was a tenant 
coming within the scope of S. 9-A of the 
Act 


(2) It is the specific case of the appel- 


lant that he and his predecessor in inte- 
rest since about 40 years have been culti- 
vating the lands under Muniswamappa on 
half crop share basis, notwithstanding the 
adjudication under the Inams Act in fav- 
our of Muniswamappa. It is further the 
ease of the appellant that in any event, 
with effect from 1963-64 in the Record of 
Rights and Pahani extracts produced 
along with the Statement of Objections in 
W. P. 3288/76 the appellant’s name has 
been shown in the cultivator’s column 
that continued for the years 1970-71, 
1971-72, 1972-73 and 1974-75. Even for 
the year 1975-76 the name of the appel- 
lant is shown jn the cultivator’s column. 
The appellant has been lawfully cultivat- 
ing the land as on 1-3-1974 and that he is 
a ‘deemed tenant’? as contemplated under 
S. 4 of the Act entitled to be registered 
as ‘occupant’. The said Muniswamappa, 
father of 1st and 2nd respondents died in 
the year about 1965. Subsequent to the 
adjudication under the Inams.Act in fav- 
our of Muniswamappa on 19-4-1958 the 
appellant continued to be in possession as 
a tenant under Muniswamappa as stated 
above on half crop share basis as evi- 
denced from the Record of Rights and 
Pahanis for the year 1963-64 onwards. 
Hence entitled for registration of occup- 
ancy right under S. 45 of the Act. The 
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appellant, along with his family members 
is residing in a house situated in Sy. Nos, 
59/1 and 59/2 adjacent to the petition pro- 
perties all these years and has got agri- 
cultural operators. 

(3) Regarding query No. 3:— The 
claim of ‘tenancy’ was not made under 
the Inams Abolition Act as the appellant 
could not be described as a ‘tenant’ with- 
in the meaning of that Special Act. Nor 
is the claim based on any grant by the 
landlord subsequent to 19-4-1958. The 
specific case is, 

“that the position of the appellant in 
relation to the lands, that existed for the 
last 40 years, falls within the special de- 
finition of ‘tenant’ as defined under the 
Land Reforms Act, 1961. That is the 
basis of the present claim. In view of the 
extended definition of ‘tenant’ in the Land 


Reforms Act, 1961, the appellant claims 


to be a tenant for the last 40 years. The 
position of such a tenant who is a ‘tenant’ 
only within the meaning of Land Reforms 
Act but not otherwise, is analogous to Sec- 
tion 9-A tenant or that of a tenant in- 
ducted by Inamdar after 19-4-1958.” 
Now, the case of the appellant has been 
made clear. He was not recognised as a 
‘tenant’ within the scope of S. 9-A of the 
Inams Abolition Act; late Muniswamappa, 
father of respondents 1 and 2, was regis- 
tered as an occupant by the order of the 
Special Deputy Commissioner made on 
19-4-1958 and the application of the ap- 
pellant for registration of occupancy under 
the Inams Abolition Act was rejected, 
His further case is that he and his pre- 
decessors-in-interest have been cultivating 
the lands under late Muniswamappa on 
half crop-share basis both before and 
after the date of vesting of the lands under 
the Inams Abolition Act, and that after 
Muniswamappa’s death, he has been culti- 
vating the lands on crop-share basis under 
respondents 1 and 2. The definite stand 
of the appellant now is that he is a per- 
son coming within the meaning of the- 
yee ‘deemed tenant’ under S. 4 of the 
ct, 


19. It was conceded by Sri B. P. Holla, 
learned counsel for respondents 1 and 2, 
and in our opinion rightly, that agricul- 
tural lands in the former Inam Villages 
are not excluded from. the purview of the 
Act. The Inams Abolition Act is one of 
the Acts enacted by the State Legislature 
for abolition of Inam tenures and conver- 
sion of the tenure of such lands into Ryot~ 
wari tenures. That purpose was sought 
to be achieved by vesting all lands in the 
Inam Villages in the State Government 
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on the issue of Notifications under sub- 
s. (4) of S. 1. The consequence of vesting 
of Inam lands in the State is declared by 
S. 3. In Kempamma v. Kempanna, 1964 
(2) Mys LJ 444 explaining the consequence 
of vesting of Inams, this Court stated that 
the relationship of landlord and tenant as 
between the Inamdar and the tenant (whe- 
ther ‘kadim tenant’, ‘permanent tenant’ or 
‘quasi-permanent tenant’) became extin- 
guished when the Inam village vested in 
the Government and the only right given 
to such tenants is the right to make ap- 
plications for grant of occupancy under 
S. 4, 5 or 6, and if in an enquiry held 
under the said Act it is found that any 
such person is entitled to be registered 
under S. 4, 5 or 6, the Inamdar is not 
entitled to be registered as an occupant 
under S, 9. Section 9 which provides for 
grant of occupancy to the Inamdar, reads: 
“9, Lands and buildings to vest in the 
Inamdar.— (1) Every Inamdar shall, with 
effect on and from the date of vesting, be 
entitled to be registered as an occupant 
of all lands other than— | 
(i) ** BK 
(ii) lands in respect of which any per- 
son is entitled to be registered under S. 4, 
5, 6, 7 or 8; 
(iii) ee 
20. Only three classes of tenants, viz., 
Kadim tenants, Permanent tenants or 
Quasi-permanent tenants are entitled to 
be registered as “occupants; provision is 
made by S. 9-A that every tenant of the 
Inamdar, other than the tenants entitled 
to be registered as occupants under Ss. 4, 
5 and 6, shall, with effect on and from 
the date of vesting and subject to the 
provisions of Chap. III-A, be entitled to 
continue as a tenant of the land in respect 
of which he was a tenant immediately 
before the date of vesting. Chapter II-A 
contains provisions applicable to tenants 
continued under S, 9-A. Section 10, inter 
alia, provides that— 


“The Deputy Commissioner shall exa- 
mine the nature and history of all lands 
XX XX xx 
in respect of which any person claims to 
be continued as tenant under S. 9-A **** 
and decide in respect of which lands the 

claims should be allowed.” 

Sub-section (2) of S. 10 states that a 
tenant found to be in possession of any 
land on the first day of July, 1948, shall 
be presumed to be a quasi-permanent 
tenant as defined in Cl. (14) of sub-s. (1) 
of S., 2. Section 10-A provides for entries 
to be made in the Record of Rights after 
determination of the claims under S. 10. 
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91. The lands vest absolutely in the 
State and all rights of the Inamdar and 
the tenants under him are extinguished 
and the only right of the Inamdar and his 
tenants, whether Kadim tenant, perma- 
nent tenant or quasi-permanent tenant is 
to make applications for grant of oc- 
cupancy. The State thereafter, when it 
grants occupancy, whether under S. 4, 5, 
6 or 9, confers fresh title on the grantees 
of occupancy; all prior rights are extin- 
guished except as provided in S. 9-A 
» whereunder in the case of ‘other tenants’ 
they shall be entitled to continue as 
tenants of the lands of which they were 
tenants immediately before the date of 
vesting. The right of such ‘other tenants’ 
after the date of vesting is governed by 
Chapter III-A. It is conceded that the ap- 
pellant was not recognised as a tenant 
coming within S. 9-A and his name has 
not been entered in the Record of Rights 
under S. 10-A, but late Muniswamappa 
obtained registration of occupancy under 
S. 9 in respect of the lands in question by 
the order of the Special Deputy Commis- 
sioner dated 19-4-1958, 


22. The Act came into force on 2-10- 
1965; it applies to all agricultural lands in 
the State inclusive of lands in the former 
Inam Villages. When the Act was enacted, 
all Inams in the State had not been abo- 
-lished as is obvious from Sch. H to the Act, 
The Karnataka Village Offices Abolition 
Act, 1961 and the Bombay Pargana and 
Kulkarni Watans (Abolition) Act, 1950 
were inserted in Sch. II by Act 6 of 1970. 
Sec. 126 of the Act declares that the pro- 
visions of the Act in so far as they confer 
any rights and impose obligations on 
tenants and landlords shall be applicable 
to tenants holding lands in Inam and 
other alienated villages or lands and to 
landlords and Inamdar holding in such 
villages or lands. So far as the lands in 
Inam Villages which were abolished are 
concerned, provision is made by S. 141 of 
the Act to declare as follows: 

“Nothing in this Act shall affect the 

provisions of any of the Land Tenures 
Abolition Acts specified in Sch. II to the 
Act, in so far as such provisions relate to 
the conferment of the right of an occu- 
pant or grant of a ryotwari patta in fav- 
our of any inferior, holder or tenant in 
respect of any land held by him.” 
This provision has been incorporated in 
the Act to make it clear that the proceed- 
ings for conferment of occupancy under 
the Inams Abolition Act and other Acts 
specified in Sch. II, do not abate, nor 
orders made thereunder are annulled, 
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23. The argument of Sri Holla is that 
if the appellant were permitted to urge 
before the Tribunal that he and his pre- 
decessors-in-interest were cultivating the 
lands as tenants of late Muniswamappa 
before the date of vesting of the Inam 
village in the State Government under 
the Inams Abolition Act and the Tribunal 
were to uphold such a plea, it would 
amount to indirectly annulling the order 
made by the Special Deputy Commissioner 
undereS. 9 of the Inams Abolition Act and 
re-opening the issue of tenancy which has, 
been rejected. Sri Narayana Rau, learned 
counsel for the appellant, argued that the 
Inams Abolition Act was concerned with 
Kadim tenants, Permanent tenants, Quasi- 
permanent tenants and ‘other tenants’ of 
the Inamdar, but not with ‘deemed 
tenants’ as defined in S. 4 of the Act and 
the Tribunal is not precluded from con- 
sidering the evidence of ‘deemed tenancy’ 
prior to the date of vesting under the 
Inams Abolition Act. 


24. The purpose and scope of the two 
Acts are distinct. The Inams Abolition 
Act. as stated earlier, was enacted for the 
purpose of abolition of Inam tenures and 
conversion of such tenures into Ryotwari 
tenure and in that process, grant occup- 
ancy rights to the Inamdars and the three 
classes of tenants. The purpose of the 
Land Reforms Act, however, is different. 
It is a legislation enacted to effectuate 
radical agrarian reforms by imposing 
ceiling of land-holdings and termination 
of landlord and tenant relationship in res- 
pect of tenanted lands and further confer- 
ment of occupancy rights on tenants per- 
sonally cultivating the lands. Chapter IJI 
of the Act contains provisions for termi- 
nation of relationship of landlord and 
tenant, vesting of tenanted lands in the 
State and thereafter grant of occupancy 
right to the tenants. The material date 
with reference to which the rights under 
Chap. III have to be determined is 1st 
March, 1974. Section 44 provides that all 
lands held by or in possession of tenants 
(including tenants against whom a decree 
or order for eviction or a certificate for 
resumption is made or issued) immediate- 
ly prior to the date of commencement of 
the Amendment Act, other than lands 
held by them under leases permitted 
under S. 5, shall with effect from the said 


date, stand transferred to and vest in the | 


State Government. 

25. Section 45 provides for registration 
of tenants as occupants. Sub-section (1) 
of S. 45 which is relevant for the purpose 
of this appeal reads thus: `> ` 
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“Subject to the provisions of the suc- 
ceeding sections of this Chapter, every’ 
person who was a permanent tenant, pro- 
tected tenant or other tenant or where a 
tenant has lawfully sublet, such sub- 
tenant shall, with effect on and from the 
date of vesting, be entitled to be register- 
ed as an occupant in respect of the lands 
of which he was a permanent tenant, pro- 
tected tenant or other tenant or sub- 
tenant before the date of vesting and 
wich he has been cultivating personal- 
y. , 


Section 48-A provides for making ap- 
plications by persons entitled to be re- 
gistered as occupants under S. 45 to the 
Tribunal constituted under S. 48.. Under 
the Scheme of the Act all lands held by 
or in possession of tenants immediately 
prior to the first day of March 1974, vest 
in the State Government and the tenant 
or sub-tenant who has been -personally 
cultivating the lands before the date of 
vesting is entitled to be registered as oc- 
ecupant of such land subject to certain 
conditions which are not material for the 
purpose of this appeal. Sections 44 and 
45 have to be read together; the former 
section provides for vesting of tenanted 
lands in the State and the latter section 
provides for grant of occupancy to the 
tenants personally cultivating such lands. 


26. It is relevant to abserve that under 
the Inams Abolition Act all lands in Inam 
Villages vested in the State Government. 
But under the Act, not all agricultural 
lands vest in the State; only lands held 
by or in possession of tenants immediate- 
ly prior to ist March 1974 vest in the 
State Government. The claim of the 
tenant or tenants for registration of oc- 
cupaney under the Act has to be decided 
with reference to the date of vesting 
under S. 44, viz., Ist March 1974. Under 
the Inams Abolition Act, the rights of the 
Inamdars and tenants were decided with 
reference to the date of vesting under 
the said Act. The lands in question vest- 
ed in the State Government under the 
Inams Abolition Act in about 1956. The 
material dates under the two Acts and 
the scope and purpose of the two Acts be- 
ing different, the termination of the pro- 
ceedings under the Inams Abolition Act 
in regard to grant of occupancy cannot 
bar an investigation of the claim under 
S. 45 of the Act by the Land Tribunal. 
What the Tribunal, under the Act, has to 
enquire into, is whether the lands claim- 
ed by the applicant before it, have vested 
in the State Government under S. 44. For 
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that purpose it has to decide whether the 
lands were held by or in the possession of 
any tenant immediately prior to Ist 
March 1974, The next question the Tri- 
bunal has to decide is: Who is the person 
that has been cultivating such lands per- 
sonally immediately prior to ist March 
1974? The two questions being closely 
related have to be dealt with and dis- 
posed of together. Besides the person 
claiming to be the tenant of the lands, the 
State is an interested party to the pro- 
ceedings before the Tribunal. If the land 
is a tenanted land, even in the absence of 
any application by tenant, it stands trans- 
ferred to and vested in the State Govern- 
ment. There may be instances where 
tenants have not filed applications for re- 
gistration of occupancy and yet, such 
lands vest in the State Government under 
5. 44. 


27. Whether or not a person who culti- 
vates land belonging to another iş a 
tenant, is not always a simple question of 
fact; sometimes the question raises com- 
plex questions of law and fact. The word 
‘tenant’? has been defined in S. 2 (34) of 
the Act thus: 

* ‘tenant? means an agriculturist who 
cultivates personally the land he holds on 
lease from a landlord and includes,— 

(i) a person who is deemed to be a tenant 
under S. 4; 

(ii) a person who was protected from 
eviction from any land by the Karnataka 
Tenants (Temporary Protection from 
Eviction) Act, 1961; 

(iii) a person who is a permanent tenant; 
and 

(iv) a person who is a protected tenant, 
(Explanation omitted as unnecessary).” 

Section 4 reads: 


“4. Persons to be deemed tenants.— A 
person lawfully cultivating any land be- 
longing to another person shall be deem- 
ed to be a tenant if such land is not culti- 
vated personally by the owner and if such 
person is not— 

(a) a member of the owner’s family, or 

(b) a servant or a hired labourer on 
wages payable in cash or kind but not in 
crop share cultivating the land under the 
personal supervision of the owner or any 
member of the owner’s family, or 

(c) a mortgagee in poSsession: 

Provided that if upon an application 
made by the owner within one year from 
the appointed day 

(i) the Tribunal declares that such per- 
son is not a tenant and its decision is not 
reversed on appeal, or 
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(ii) the Tribunal refuses to make such 
declaration but its decision is reversed on 
appeal, , 

such person shall not be deemed to be 

a tenant.” 
A person who unlawfully enters on the 
land of another and cultivates the same 
cannot claim the status of a ‘deemed 
tenant’ under S. 4. Ordinarily, -the con- 
cept of tenancy requires proof of grant 
of a lease by a landlord to the person 
claiming to be tenant; in such a case the 
tenant is put in possession of the land 
leased in consideration of payment of 
rent. Section 4, by fiction of law, extends 
the meaning of ‘tenant’ to a person law- 
fully cultivating any land belonging to 
another person. Section 4 of the Act is 
in pari materia with S. 4 of the Bombay 
Tenancy and Agricultural Lands Act, 
1948. Section 4 of the Bombay Act came 
up for interpretation before Courts, In 
Jasvantrai Tricumlal Vyas v. Bai Jiwi, 
59 Bom LR 168: (AIR 1957 Bom 195) (FB) 
the object of S. 4 of the Bombay Act was 
explained thus by Chagla, C. J.: 

“The one idea that runs through the 
Tenaney Act is that the actual tiller on 
the land should not be evicted provided 
the title of the actual tiller is derived 


- from some legal incident and is not the 


H 


result of an unlawful act xX XX XX 

In Dahya Lala v. Rasul Mahommed 
Abdul Rahim. AIR 1964 SC 1320 where 
the question was whether a tenant in- 
ducted by a mortgagee in possession could 
be regarded as a ‘deemed tenant’ entitled 
to protection under the Bombay Tenancy 
Act after the mortgage had been redeem- 
ed by the mortgagor, it was held that 
though under the general law a tenant 
inducted by a mortgagee in possession 
cannot be regarded as a tenant after re- 
demption, such a person comes within the 
term ‘deemed tenant’. In the course of 
the judgment, Shah, J. (as he then was), 
stated : 

“The Act of 1948, it is undisputed, seeks 
to encompass within its beneficent provi- 
sions not only tenants who held land for 
purpose of cultivation under contracts 
from the land owners but persons who are 
deemed to be tenants also. The point in 
controversy is whether a person claiming 
the status of a deemed tenant must have 
been cultivating land with the consent or 
under the authority of the owner. Cour 
sel for the appellants submits that tenancy 
postulates a relation based on contract 
between the owner of land, and the per- 
son in occupation of the land and there 
can be no tenancy without the consent or 
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authority of the owner to the occupation 
of that land. But the Act has by S. 2 (18) 
devised a special definition of tenant and 
included therein persons who are not con- 
tractual tenants. It would therefore be 
difficult to assume in construing S. 4 that 
the person who claims the status of a 
deemed tenant must be cultivating land 
with the consent or authority of the 
owner. The relevant condition imposed 
by the statute is only that the person 
claiming the status of a deemed tenant 
must be cultivating land ‘lawfully’: it is 
not the condition that he must cultivate 
land with the consent of or under autho- 
rity derived directly from the owner. To 
import such a condition it is to re-write 
the section, and destroy its practical 
utility. A person who derives his right 
to cultivate land from the owners would 
normally be a contractual tenant and he 
will obviously not be a ‘deemed tenant’. 
Persons such as licencees from the owner 
may certainly be regarded as falling with- 
in the class of persons lawfully cultivat- 
ing land belonging to others, but it 
cannot be assumed therefrom that they 
are the ‘only persons who are cover- 
ed by the section. The Act affords protec- 
tion to all persons who hold agricultural 
land as contractual tenants and subject to 
the exceptions specified all persons law- 
fully cultivating lands belonging to others, 
and it would be unduly restricting the in- 
tention of the Legislature to limit the 
benefit of its provisions to persons who 
derive their authority from the owner, 
either under a contract of tenancy, or 
otherwise. In our view, all persons other 
than those mentioned in Cls. (a), (b) and 
(c) of S. 4 who lawfully cultivate lands 
belonging to other persons whether or not 
their authority is derived directly from the 
owner of the Jand must be deemed tenants 
of the lands.” (Underlining is ours.) 
In M. C. Chockalingam v. V. Manicka- 
vasagam, AIR 1974 SC 104 the Supreme 
Court explained, though in a different 
context, the import of the idea of ‘lawful 
possession’ thus: l 
“Lawful possession cannot be estab- 
lished without the concomitant existence 
of a lawful relationship between the land- 
lord and the tenant. This relationship 
cannot be established against the consent 
of the landlord unless, however, in view 
of a special law, hig consent becomes ir- 
relevant. Lawful possession is not litigi- 
ous possession and must have some foun- 
dation in a legal right to possess the pro- 
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perty which cannot be equated with a 
temporary right to enforce recovery of 
the property in a case a person is wrong- 
fully or forcibly dispossessed from it. This 
Court in Lallu Yeshwant Singh’s case 
(1968) 2 SCR 203: (AIR 1968 SC 620) had 
not to consider whether judicial possession 
in that case was also lawful possession. 

“We are clearly of opinion that judicial 
possession js possession protected by law 
against wrongful dispossession but cannot 
per se always be equated with lawful 
possession.” 

28. It is unnecessary for the purpose 
of disposal of this appeal, to lay down as 
to who are the persons entitled to the 
status of ‘deemed tenant’. Relying on the 
observation of the Supreme Court in 
Dahva Lala’s case (AIR 1964 SC 1320) 
Sri Narayana Rau, learned counsel for the 
appellant, contended that a licensee comes 
within the class of ‘deemed tenants’ and 
that his case is that the appellant is a 
licensee. We asked Sri Narayana Rau 
whether the appellant claims to be a con- | 
tractual tenant; Sri Narayana Rau submit- 
ted that it is not the case of the appellant 
that he was cultivating the lands in ques- 
tion under any contract subsequent to the 
grant of occupancy to the father of res- 
pondents 1 and 2 under the Inams Aboli- 
tion Act, If the appellant was cultivating 
the lands subsequent to 1958 on crop- 
share basis, then he would be a contrac- 
tual tenant. Sri Rau gave up before this 
Court any case of contractual tenancy and 
made it clear that his client was a licen- 
see under the respondents since 1958. 

29. Sri B. P. Holla, learned counsel for 
the contesting respondents, contended that 
the observation in Dahya Lala’s case (AIR 
1964 SC 1320) that a licencee may come 
within the class of ‘deemed tenants’ is a 
mere obiter as that question did not arise 
for determination in that case, and that, in 
his submission, a licensee cannot claim 
the status of a tenant. Assuming, with- 
out deciding, that a licensee comes within 
the class of ‘deemed tenants’, Sri Holla 
submitted that in view of the categorical 
statement made by the appellant in this 
Court in response to the three questions 
put to him, the appellant cannot even 
claim to be a licensee. Sri Holla pointed 
out that the appellant, in answer to Query 
No. 3, has clearly stated that his claim is 
not based on any grant made by the land- 
lord subsequent to 1958 and since licence 
can only be the result of a grant by one 
person to another, there cannot be a 
licence without any grant. Vide S. 52 of 
the Easements Act, 
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30. When the appellant had made 
clear before this Court that he does not 
claim the status of a contractual tenant or 
any grant made by the landlord subse- 
quent to 19-4-1958, he cannot come with- 
in the definition of ‘tenant’ under the Act 
even assuming that he was personally 
cultivating the lands immediately prior to 
1-3-1974. In order to hold that the lands 
were held by the appellant as a tenant 
immediately prior to Ist March 1974, it 
has to be pleaded and shown that he was 
in possession of the lands either under a 
contract of lease or at least that he was 
originally inducted under a contract of 
lease or licence granted by the landlord 
and that his possession continued there- 
after undisturbed. In the instant case, 
there. is no such plea pleaded by the ap- 
pellant. Therefore, in our judgment, 
there is no case to go before the Tribunal 
for adjudication. If the appellant has 
been unauthorisedly cultivating the lands 
and has perfected his title by prescription, 
then his remedy is to have that right de- 
cided in a competent Civil Court and not 
by making an application to the Land Tri- 
bunal. We would have remitted the 
matter to the Land Tribunal for adjudica- 
tion if the appellant had pleaded at least 
before this Court that he was inducted 
as a tenant or licensee after 1958 either 
by Muniswamappa or his successors and 
that he was cultivating the lands under 
a contract of crop-sharing; but that is not 
his case asserted before us. 

31. In our opinion, the dispute between 
the parties is not one arising out of agra- 
rian relations. The scope of the Act is 
limited to questions arising out of agra- 
rian relations. A person whose posses- 
sion of agricultural lands does not rest on 
agrarian relations, cannot invoke the 
jurisdiction of the Land Tribunal under 
S. 45 of the Land Reforms Act. Since the 
appellant, on the basis of his own plead- 
ings before this Court, does not base his 
rights founded on agrarian relations. 
there is, in our judgment, no case to go 
before the Tribunal for adjudication. 
Bhimiah, J. would have been right in al- 
lowing the Writ Petition and refusing to 
remand the matter to the Tribunal on the 
ground that on the admitted pleadings of 
the appellant there is no case of agrarian 
relations for adjudication to go before the 
Tribunal. We do not express any opinion 
on the question whether the appellant or 
the respondents are in actual possession 
of the disputed lands which question has 
necessarily to be decided by a competent 
Civil Court, 
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32. For the reasons stated above, we 
dismiss the appeal, though for reasons 
different from those given by Bhimiah, J. 
In. the circumstances, parties are directed 
to bear their own costs. ` 
Appeal dismissed. 
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B. VENKATASWAMI AND 
D. S. TEWATIA, JJ. 

Patre S. Rudra Murthy, Petitioner v. 
The Karnataka Board of Wakfs and others, 
Respondents. 

Writ Petn. No: 1271 of 1976, D/- 2-3- 
1977. 

(A) Wakf Act (1954), S. 15 (2) (b) — 
Scope. 

The provision of S. 15 (2) (h) is merely 
an enabling provision or in fact a provi- 
sion which casts a duty on the Wakf 
Board to take measures for the recovery 
of lost property of any wakf, in accord- 
ance with law. This provision is not a 
substantive provision providing any pro- 
cedure for recovery of the possession of 
any Wakf property. (Para 6) 

(B) Wakf Act (1954), Ss. 36-A and 36-B 
— Transfer of Wakf Property in contra- 
vention of S. 36-A — S. 36-B provides for 
procedure for its recovery’ — Wakf pro- 
perty transferred long before Wakf Board 
came into existence — Section 36-B can- 
not be invoked for its recovery. 


Section 36-B provides a procedure for 
the recovery of the possession of any im- 
movable property of a Wakf alienated ‘in 
contravention of S. 36-A that is, by way 
of sale, gift, mortgage, or exchange or 
lease for a period exceeding three years 
in the case of agricultural land or for a 
period of more than one year in the case 
of non-agricultural land or building with- 
out the previous sanction of the Board as 
S. 36-B has rendered such alienations or 
leases invalid. : (Para 7) 

A combined reading of Ss. 36-A and 
36-B would leave no manner of doubt that 
the provisions of S. 36-B cannot be re- 
sorted to for taking possession of the pro- 
perty which is the subject-matter of dis- 
pute in the present writ petition, for the 
properties in question had been alienated, 
if it ever was a wakf property, long be- 
fore and Board came into existence, as in 
the nature of things there was no ques- 
tion of obtaining prior sanction of the 
Board for the alienation of such property 
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and thus there can be no question of such 
alienation being invalid in terms of Sec- 
tion 36-A of the Act. (Para 7) 

(C) Constitution of India, Art. 226, 
Cl. (3) — Order under S. 27, Wakf-Act de- 
claring certain property as Wakf property 
— Alternative remedy by way of Civil 
Suit available — Writ petition being 
maintainable only under Cls. (b) & (c) of 
Art. 226. Cl. (3) of Art. 226 operates as a 
bar to maintainability of petition, 


Where the Administrator of the Karna- 
taka Wakf Board, exercising functions of 
the Wakf Board under S. 27 of the Wakf 
Act, 1954 by his order declared certain 
property as the property of the Wakf and 
ordered for the taking of steps for the re- 
covery of possession thereof and the peti- 
tioner challenged the order under Arti- 
ticles 226 & 227 of the Constitution. 

Held, that in pursuance of the im- 
pugned order, the Board could recover 
possession of the suit property only 
through the agency of the civil court and 
thus there is no immediate threat to the 
possession of the petitioner over the pro- 
perty in question. That being the posi- 
tion, then no question of enforcement of 
any fundamental right arises in this peti- 
tion, and accordingly the petition is main- 
tainable only under Cls. (b) and (c) of 
Art. 226. In that case Cl. (3) of Art. 226 
fs a complete bar to the maintainability 
of this petition in view of there being 
alternative remedy of civil suit being 
available to the petitioner in terms of 
sub-s, (2) of S. 27 of the Act. (Para 8) 

So long the Court or an authority is 
competent to pass an order it matters 
little whether the order is challenged as 
being merely illegal or without jurisdic- 
tion for the purpose of seeing as to whe- 
ther the provisions of Cl. (3) of Art. 226 
are attracted or not. If the petitioner has 
an alternative remedy available to him 
to get redress against the order and if the 
petitioner does not seek to enforce any 
of the fundamental rights then the provi- 
sions of Cl. (3) of Art. 226 would com- 
pletely bar such a petition whatever may 
be the nature of the order. AIR 1973 Mys 
189 and AIR 1973 Mys 312, Ref. to. 


(Para 8) 
Cases Referred: Chronological Paras 
AIR 1973 Mys 189 8 
AIR 1973 Mys 312 ` 8 


S. G. Sundar Swamy, for Petitioner; 
A. M. Farooq (for No. 1) and T. S. Rama- 
chandra (for Nos. 3 and 4), for Respondents. 

TEWATIA, J.:— This petition is direct- 
ed against the order of the Administrator 


of the Karnataka Board of Wakfs, Banga- 
lore, dated 24-1-1976 in L. C. C. No. 490 
of 1961 exercising functions of the Wakfs 
Board under S. 27 of the Wakf Act of 1954 
(hereinafter referred to as the Act) where~ 
by he declared the property that was the 
subject-matter of the impugned order as 
the property of the Wakf Board and 
ordered for the taking of steps for the re- 
covery of the possession thereof, 


2. The facts leading to the filing of 
this petition and a little history of the 
property deserve to be noticed in the first 
instance before dealing with the prelimi- 
nary objection raised on behalf of the 
respondents to the maintainability of the 
Writ Petition: It is alleged that one 
Saukar Mohiddin Sab was the owner of 
the property in question which is a land- 
ed property measuring about 376.09 
acres. He died in the year 1902 and 
left a Will in which one T. Abdul 
Khader was named as the legatee and the 
settlor. The said Abdul Khader, on 2-6- 
1910, mortgaged the entire aforesaid pro- 
perty. Later on, on 18-9-1914, the mort- 
gagee instituted the suit on mortgage 
(O. S. No. 2/1914-15) in the. District Court, 
Shimoga, which was decreed on 11-8-1915 
for Rs. 17,350/-. The said Abdul Khader, 
legatee, after being permitted to raise the 
decretal money by a private sale, sold the 
entire aforesaid property to one Hussain 
Sab on 6-10-1924. After some years the 
said Hussain Sab entered into an agree- 
ment of sale on 20-12-1940 with one Patre 
Sivappaiah (father of the petitioner) and 
also delivered the possession of the entire 
property to him on the very date as was 
also envisaged in the said agreement of 
sale. The aforesaid agreement of sale was 
given effect to by the legal heirs of the 
said Hussain Sab when they executed a 
sale deed on 14-4-1942 in favour of the 
said Patre Shivappaiah. The said Patre 
Shivappaiah, by a sale deed dated 15-12- 
1943 effected sale of part of the aforesaid 
property which measured about 184.18 
acres located in Old Sy. Nos. 10, 11 and 12 
(New Sys. Nos. 10/2, 11/2 and 12). In the 
meantime Patre Shivappaiah died, and on 
14-7-1958 his two sons partitioned the pro- 
perty of Patre Shivappaiah between them- 
selves and aS a result of the said parti- 
tion the remaining portion of the pro~ 
perty which Patre Shivappaiah had pur- 
chased from the heirs of Hussain Sab fell 
to the share of Patre S. Rudra Murthy 
(the petitioner) who, in turn, on 20-9-1971, 
divided the same between himself and his 
minor son Dayananda, 
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It is further alleged that when Patre 
Shivappaiah bought the- said property 
from the heirs of Hussain Sab it was a 
mere jungle land, and that after effecting 
the purchase the turned almost 186 acres 
of 191 acres that he had kept himself 
after selling 184.18 acres to Ameer Ali 
Khan, into coffee plantation thereby 
enhancing the value of the land out of all 
proportions, Respondents 3 and 4, claim- 
ing themselves to be Muthavalli and Se- 
cretary of the Management of Sawkar 
Mohiddin Mosque, Tarikere, claimed that 
Mohiddin, by his aforesaid Will, had de- 
dicated 150 acres of this property that 
formed subject-matter of the Will to the 
said Mosque. That since in the Notifica- 
tion under S. 5 of the Act published in the 
Karnataka Gazette on 22nd October, 1964, 
the said property did not find a place, and 
their claim to include the said property 
in the list prepared under S. 5 of the Act 
having been dismissed by the Wakf Board 
by its decision dated 26-7-1966, they ap- 
proached this Court through Writ Peti- 
tion No. 2397 of 1966 challenging therein 
the aforesaid order of the Wakf Board 
` wherein the Board rejected their request 
to include the said property in the list 
prepared under S. 5 of the Act. How- 
ever, during the pendency of the said 
writ petition the Wakf Board by its order 
dated 13-4-1967 reopened the matter. This 
led the present petitioner to challenge the 
latter decision dated 13-4-1967 of the Wakf 
Board in this Court through Writ Peti- 
tion No. 1212 of 1968. This Court dis- 
posed of W. P. No. 2397 of 1966 with the 
following observation. 


“In this view of the matter, it is not 
necessary to issue any writ or order in 
W. P. No. 2397/66, since the prayer of the 
petitioners in that writ petition in effect 
has already been conceded by the Board 
of Wakfs.” 

The other Writ Petition No. 1212 of 1968 
was disposed of with the following obser- 
vations, 

“It is to be observed that the petition 
is premature... ses sse ves ses see eee oTt iS 
unnecessary to express any opinion on 
the contention raised by Mr. Naidu. If 
and when the Board issues a notice to him 
under S. 27 or any other provision of the 
Act, asking him to show cause against the 
action they propose to take hereafter, it 
is open to the petitioner in W. P. No. 
1212/68 to appear before the Board of 
Wakfs and to raise an objection regard- 
ing the jurisdiction of the Board or to 
resort to such remedy as may be open to 
him in law,” 
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It was, thereafter that the Administrator 


exercising functions of Wakf Board ren- 
dered on 24-1-1976, the impugned order. 

3. Now the stage is set to take note of 
the preliminary objection advanced on 
behalf of the respondents which is based 
on the provisions of Cl. (3) of Art. 226 


-and which is in the following terms: 


"No petition for the redress of any m- 

jury referred to in sub-cl. (b) or sub- 
cl. (c) of Cl. (1) shall be entertained if 
any other remedy for such redress is pro- 
vided for by or under any other law for 
the time being in force.” 
It has been urged on behalf of the respon- 
dents that since sub-s. (2) of S. 27 itself 
envisages an alternative remedy of civil 
suit and the petition being only competent 
under Cls. (b) and (c) of Art. 226, provi~ 
sions of Cl. (3) of Art. 226 is a complete 
bar to the maintainability of the writ peti- 
tion unless forced alternative remedy is 
exhausted by the petitioner. 

4. The learned Counsel for the peti- 
tioners sought to counter the preliminary 
objection raised on behalf of the respon- 
dents by stating that the petition in ques- 
tion falls under the provisions of Cl. (a) 
of Art. 226 as the petitioner seeks to 
enforce his fundamental right to the pro- 
perty which has been threatened by the 
impugned order. 

4-A. The learned Counsel for the res- 
pondents, however, maintained that till 
such time there is a dispute regarding the 
title to the property in question, it cannot 
be said that the property was petitioner’s 
property and the impugned order sought 
to deprive him of the said property, At 
this stage, the learned Counsel for the 
petitioner submitted that even a right to 
possession of a corporeal property amounts 
to property itself, and the order in ques- 
tion sought to deprive him of that right, 
In this regard he referred to the objec- 
tion statement filed on behalf of respon~ 
dent 1 stating therein that the possession 
of the property in question had been taken 
two hours before the stay order from this 
Court was served on the Chairman of the 
District Wakf Committee on 12-12-1976. 

5. The learned Counsel for the respon- 
dents has today filed two memos on be~ 
half of respondent 1 and respondents 3 
and 4. Memo filed on behalf of respon~ 
dent 1 reads as follows: 

“The first respondent begs to submit 
that it is a quasi judicial authority and 
the order impugned in the above writ 
petition was passed by it. In the said 
order it has directed that action should be 


150 Kant. [Prs. 5-6] P. S. Rudra Murthy v. Kant. Board of Wakfs (Tewatia J.) 


taken to take possession of the Wakf pro- 
perties. Since it was reported to it that 
action was taken under the Wakf Act, and 
possession was taken by the District Wakf 
Committee, the first respondent filed an 
application stating that possession was 
taken, It hag now come to know that 
there is no provision at all at present in 
the Wakf Act to take possession of the 
properties declared to be Wakf under 
S. 27. Hence, it is submitted that posses- 
sion of the Wakf properties declared in 
the impugned order will be taken by re- 
sorting to a suit or other legal proceed- 
ings which may be enacted hereafter,” 
Memo filed on behalf of respondents 3 
and 4 reads as follows: 


“These respondents submit that the 

order impugned in the writ petition is 
only an order declaring that the proper- 
ties involved constituted a Wakf. There 
is only a direction by the Administrator 
that the concerned persons should take 
steps to take possession of the properties. 
These respondents submit that the peti- 
tioner is still in possession of the proper- 
ties and the respondents will take steps 
to get possession of the properties only in 
accordance with law. 
These respondents further submit that 
possession can be taken from the peti- 
tioner under S. 36-B read with S. 15 (2) 
(h) of the Wakf Act, 1954, and if the said 
sections are not applicable to the facts of 
the present case, a civil suit will be filed 
for taking possession and for other reliefs 
to which the respondents are entitled.” 


6. The stand taken by the respondents 
in the aforesaid two memos is that in fact 
the possession had not been taken from 
the petitioner and that the still continues 
to be in possession of the property in 
question and further that the possession 
shall be recovered in pursuance of the 
impugned decision legally under the pro- 
visions of S. 15 (2) (h) and S. 36-B of the 
Act, and if these provisions are not ap- 
plicable then through Civil Court. The 
aforesaid two provisions are in the follow- 
ing terms: 


“15, Functions of the Board.—(1) Subject 
to any rules that may be made under 
this Act, the general superintendence of 
all wakfs in a State shall vest in the Board 
established for the State; and it shall be 
the duty of the Board so to exercise its 
powers under this Act as to ensure that 
the wakfs under its superintendence 
are properly maintained, controlled and 
administered and the income thereof is 
duly applied to the objects and for the 


A. LR. 


purposes for which such wakfs were 
created or intended: 

Provided that in exercising its powers 
under this Act in respect of any wakf, 
the Board shall act in conformity with 
the directions of the wakf, the purposes 
of the wakf and any usage or custom of 
the wakf sanctioned by the Muslim law. 

(2) Without prejudice to the generality 
of the foregoing power, the functions of 
the Board shall be— 

(h) to take measures, for the recovery 
of lost properties of any wakf.” 

Section 36-B reads as under: 


“36-B. Recovery of Wakf property 
transferred in contravention of S. 36-A— 

(1) If the Board is satisfied, after making 
an enquiry in such manner as may be 
prescribed, that any immoveable property 
of a wakf entered as such in the register: 
of wakfs maintained under S. 26, has been 
transferred without the previous sanction 
of the Board in contravention of the pro- 
visions of S. 36-A, it may send a requisi- 
tion to the Collector within whose juris- 
diction the property is situate to obtain 
is deliver possession of the property to 
it. 

(2) On receipt of a requisition under 
sub-s, (1), the Collector shall pass an order 
directing the person in possession of the 
property to deliver the property to the 
Board within a period of thirty days from 
the date. of the service of the order. 


(3) Every order passed under sub-s. (2) 
shall be served—(a) by giving or tender- 
ing the order or by sending it by post to 
the person for whom it is intended; or (b) 
if such person cannot be found, by affix- 
ing the order on some conspicuous part 
of his last-known place of abode or busi~ 
ness, or by giving or tendering the order 
to some adult male member or servant of 
his family or by causing it to be affixed 
on a conspicuous part of the property to 
which it relates: 

Provided that where the person on 
whom the order is to be served is a minor, 
service upon his guardian or upon any 
adult male member or servant of his 
family shall be deemed to be service upon 
the minor. 

(4) Any person aggrieved by the order 
of the Collector under sub-s, (2) may, 
within a period of thirty days from the 
date of the service of the order, prefer an 
appeal to the district court within whose 
jurisdiction the property is situated and 
the decision of the district court on such 
appeal shall be final, 
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Explanation.—In this sub-section, ‘“Dis- 
trict Court” means in any area for which 
there is a city civil court, that court, and 
in any other area, the principal civil court 
of original jurisdiction, 


(5) Where an order passed under sub- 
g. (2) has not been complied with and the 
time for appealing against such order has 
expired without an appeal having been 
preferred or the appeal, if any, preferred 
within that time has been dismissed the 
Collector shall obtain possession of the 
property in respect of which the order has 
been made, using such force, as may be 
necessary for the purpose and deliver it 
to the Board. 


(6) In exercising functions under this 

section, the Collector shall be guided by 
such rules as may be made in this behalf 
by the State Government.” 
The provision of S. 15 (2) (h) is merely an 
enabling provision or in fact a provision 
which casts a duty on the Wakf Board to 
take measures for the recovery of lost 
property of any wakf, needless to say in 
accordance with law. ‘This provision is 
not a substantive provision providing any 
procedure for recovery of the possession 
of any Wakf property. 


J. As for the provision of S. 36-B, it 
may be observed that when read in the 
light of S. 36-A it would show that it 
provides a procedure for the recovery of 
the possession of any immoveable pro- 
perty of a Wakf alienated by way of sale, 
gift, mortgage, or exchange or lease for 
a period exceeding three years in the case 
of agricultural lands or for a period of 
more than one year in the case of non- 
agricultural land or building without the 
previous sanction of the Board. Sec- 
tion 36-A which renders such alienations 
or leases as invalid is in the following 
terms: 


“36-A. TRANSFER OF IMMOVEABLE 
PROPERTY OF WAKFS—- Notwithstand- 
ing anything contained in the wakf deed, 
no transfer of any immoveable property 
of a wakf by way of— 

(i) sale, gift, mortgage or exchange; or 

(ii) lease for a period exceeding three 
years in the case of agricultural land, or 
for a period exceeding one year in the 
case of non-agricultural land or building, 
shall be valid without the previous sanc- 
tion of the Board.” i 
A combined reading of Ss, 36-A and 36-B 
would leave no manner of doubt that the 
provisions of S. 36-B cannot be resorted 
to for taking possession of the property 


which is the subject-matter of dispute in 
the present writ petition, for the proper- 
fies in question had been alienated, if it 
ever was a waki property, long before the 
Board came into existence, asin the nature 
of things there was no question of obtain- 
ing prior sancticn of the Board for the 
alienation of such property and thus there 
can be no question of such alienation be- 
ing invalid in terms of S. 36-A of the Act. 


8 In view of the above it is clear that 
in pursuance of the impugned order, the 
Board could recover possession of the suit 
property only through the agency of the 
civil court and thus there is no imme- 
diate threat to the possession of the peti« 
tioner over the property in question. Tha 
being the position, then no question of 
enforcement of any fundametal right 
arises in this petition, and accordingly the 
petition is maintainable only under Cls. (b) 
and (c) of Art, 226. In that case Cl. (3) 
of Art 226 is a complete bar to the main- 
tainability of this petition in view of there 
being alternative remedy of civil suit be- 
ing available to the petitioner in terms 
of sub-s. (2) of S. 27 of the Act. This is 
so, despite the contention of the learned 
Counsel for the petitioner that the im- 
pugned order was passed by the Board 
without any jurisdiction under S. 27 of 
the Act as the dispute is over a property 
between the wakf and a stranger to the 
wakf and his reliance in this regard on 
the decision of this Court in Corporation ` 
of the City of Bangalore v. Mysore State 
Board of Wakts, (AIR 1973 Mys 189) 
and Mysore State Board of Wakfs v. Dr. 
M. Channabasaviah, (AIR 1973 Mys 312) 
for, in our view so long the court or an 
authority is competent to pass an order 
it matters little whether the order is 
challenged as being merely illegal or 
without jurisdiction for the purpose of 
seeing as to whether the provisions of 
CL (8) of Art. 226 are attracted or not, If 
the petitioner has an alternative remedy 
available to him to get redress against the 
order and if the petitioner does not seek 
to enforce any of the fundamental rights 
then the provisions of Cl. (3) of Art. 226 
would completely bar such a petition 
whatever may be the nature of the order. 

9. Therefore, without expressing any 
opinion on the merits of the case and on 
the nature of the order, we hold that, in 
view of the provisions of Cl. (3) of Arti- 
cle 226 and in the light of the clarification 
made in the aforesaid two memos filed 
by the respondents, and our observation 
that possession can be taken only through 
a civil court, this writ petition ig mot 
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maintainable and is dismissed as such 
with no order as to costs. 
Petition dismissed, 
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Poovami Poojary, Petitioner v. Nara- 
yana Bhat and another, Respondents, 

Civil Reyn. Petn, No. 2252 of 1975, D/- 
10-12-1976. 

Civil P. C. (1908), O. 14, R. 5 (2) — De- 
letion of issue — Powers of Court — 
Court finding on jssue framed by it not 
necessary to decide the suit — Court can 
delete the issue. 


Where, in a suit for eviction an issue 
is framed as to whether the leased pre- 
mises are agricultural holdings as alleged 
by the defendant but it is found from re- 
cord that what was leased to defendant 
was only a building and nothing else, the 
trial court would be justified in deleting 
issue. (Para 9) 

An issue aş to whether the property in 
dispute is or is not an agricultural land 
should not be lightly framed. Before 
settling such issue, the Court should exer- 
cise a little more caution and look for 
particulars on the plea of tenancy or on 
the nature of the premises in dispute. The 
Court also should guard itself against the 
attempt or design of a party to delay un- 
necessarily the proceedings against him. 
(1975) 2 Kant LJ 395, Relied on. 


(Para 8) 
Cases Referred: Chronological Paras 
(1975) 2 Kant LJ 395 8 


P. Ganapathy -Bhat, for Petitioner; K. 
Krishna Bhat, for Respondent No. 1. 

ORDER :—~ This petition under S. 115 
of the Civil P, C. is directed against the 
order of the learned Munsiff, Buntwal, 
whereby he deleted one of the issues 
raised in the suit. 

2. The relevant facts are these: 

Respondent 1 filed a suit for recovery 
of possession of a property described in 
the plaint aş shop building. The said 
building, according to the plaint aver- 
ments, was leased to defendant 1 under 
a rent bond dated 1-10-1971 on a month+ 
ly rental of Rs. 7/-. It is said that con- 
trary to the terms of the rent bond, de- 
fendant 1 has sublet the said shop to de- 
fendant 2. Defendant 1 while resisting 
the suit has, inter alia, contended that he 
has not sublet the building; that he has 
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made improvements to it to the extent of 
Rs. 600/- and what has been let out to 
him is an agricultural holding. He also 
contended that he is an agricultural 
labourer. 


3. On these contentions, the trial Court 
framed as many as 7 issues, out of which 
only issue No. 3 is relevant for my pur- 
pose. It reads: 


“Does defendant No. 1 prove that the 
suit premises is an apricultural holding 
and that therefore he cannot be evicted ?” 

4, Interrupting the narration, it is 
necessary to state that the decision on 
this issue by the Civil Court is totally 
barred after coming into force of the Kar- 
nataka Act No. 27 of 1976, further amend- 
ing S. 133 of the Karnataka Land Reforms 
Act. Section 133 (1) of the said Act so far 
as it is relevant provides: 


"133. Suits, proceedings etc., involving 
questions required to be decided by the 
Tribunal— (1) Notwithstanding anything 
in any law for the time being in force— 

(i) No Civil or Criminal Court or Offi- 
cer or authority shall, in any suit, case or 
proceeding concerning a land, decide the 
question whether such land is or is not ` 
agricultural land and whether the per- 
son claiming to be in possession is or is 
not a tenant of the said land from prior 
to 1st March, 1974; 


(ii) such Court or Officer or Authority 
shall stay such suit or proceedings in so 
far as such question is concerned and 
refer the same to the Tribunal for deci- 
sion.” (Rest omitted) 

5. It is clear from the. above provisions, 
that after the above provisions came into 
force, the Civil Court has no jurisdiction 
to decide whether the suit property is an 
agricultural land or not. Such question 
shall be referred to the Tribunal for deci- 
Sion. The above provisions of course 
were not in the Statute book when the 
trial Court framed the issues. However, 
it makes little difference on the problem 
before me. In the trial Court, the Plain- 
tiff came forward with an application to 
delete issue No. 3 on the ground that it 
does not arise out of the averments in the 
pleadings. That application was opposed 
by defendant 1. The trial Court, how- 
ever, acceded to the request of the plain- 
tiff and deleted the said issue by observ- 
ing that it is unwarranted for the purpose 
of deciding the real question involved in 
the suit. 

6. Challenging the validity of the dele- 
tion, defendant 1 has preferred the revi- 
sion petition. 
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7. Sri P. Ganapathy Bhat, learned 
Counsel for the petitioner urged that once 
defendant 1 pleaded that the suit pre- 
mises is an agricultural land which aver- 
ment is not admitted by the plaintiff the 
issue relating to the nature of the pre- 
mises does arise and the Court shall frame 
an issue upon that material proposition 
under O. XIV, R. 1' of the Civil P. Cc. He 
also said that the trial Court having re- 
gard to the matter in controversy, has 
already framed issue No. 3 and its dele- 
tion now is illegal and without jurisdic- 
tion, 

8. It is true that each material proposi- 
tion affirmed by one party and denied by 
the other shall form the subject of a dis- 
tinct issue. There cannot be any dispute 
on this proposition. But an issue relating 
to the agricultural tenancy pleaded by 
one party to the suit should not be blind- 
ly framed by the Civil Court. So also an 
issue relating to the nature of the pro- 
perty in dispute. as to whether it is or is 
not an agricultural land should not be 
lightly framed. Before settling such 
issue, the Court should exercise a little 
more caution and look for particulars on 
the plea of tenancy or on the nature of 
the premises in dispute. The Court also 
should guard itself against the attempt or 
design of a party to delay unnecessarily 
the proceedings against him. In Krishnaji 
Ramachandra v. Canara Bank, Hubli, 
(1975) 2 Kant LJ 395, it was observed: that 
the Court should avoid to frame an issue 
on vague allegations or bald statement. 
If the defendant wants to plead that he is 
a tenant in respect of land as defined 
under the Karnataka Land Reforms Act, 
he must as far as possible give the parti- 
culars of his tenancy and the nature of 
the land in his occupation. 

9. In the present case, all that defen- 
dant 1 has stated is that what has been 
let out to him is an agricultural holding, 
although in para. 4 of his written state- 
ment, he has only referred to the suit 
building. He has not given any particulars 
of the land appertaining to the suit build- 
ing. He has also not stated whether he 
is in possession of any land apart from 
the building in question. Obviously, he 
could not have given any such particulars, 
if one peruses the quit notice and the 
reply thereto exchanged between the par- 
ties before the institution of the suit, Tt 
leads to an inevitable inference, as the 
trial Cou-t has rightly observed that what 
was leased to defendant 1 was only a 
building .and nothing else. The trial 
Court was, therefore, justified in deleting 
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issue No. 3. I find no error of jurisdic- 
tion vitiating the said order. - 

10. In the result, the revision petition 
fails and is dismissed, but without an 
order as to costs, 

Revision dismissed. 
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Gulabchand, Petitioner v. The Land Tri- 
bunal, Bhalki and others, Respondents. 

Writ Petn. No. 5802 of 1975, D/- 10-12- 
1976. 

Constitution of India, Art. 226 — Natu- 
ral Justice —- Likely bias of a member of 
Tribunal — Effect of on his capacity to 
sit as a member — Proceedings for de- 
termination of tenancy in respect of land 
— A member of Land Tribunal previously 
appearing for father of tenant in respect 
of same land — Participation of such mem- 
ber in the proceedings held bad. 


When a party to the proceedings before 
a Tribunal brought to its notice that one 
of the members had appeared for the 
father of the opposite party in respect of 
the same land as involved in the proceed- 
ings, the member ought to have volun- 
tarily refrained from participating in the 
proceedings or the Chairman ought to 
have voluntarily asked him not to parti- 
cipate in the proceedings to inspire in the 
mind of the parties the sense that justice 
must not only be done but must also ap- 
pear to be done. None of it was done. 
Thus, there is failure of the principles of 
natural justice. AIR 1976 SC 2428 Rel. 
on. (Paras 5 and 6) 
Cases Referred: Chronological Paras 
AIR 1976 SC 2428:1976 Lab IC 1546 4 
ATR 1957 SC 425: 1957 SCR 575 4 

J. S. Gunjal, Advocate, for Petitioner; 
H. R. Narayan, Govt. Pleader (for No. 1), 
for Respondents. 


ORDER :— In this writ petition, the 
only grievance of the petitioner, is that one 
Sri Manikrao Janapurkar, a member of the 
Land Tribunal, Bhalki who had bias 
against the petitioner had participated in 
the proceedings for determination as to 
who was the tenant in Sy. No. 10 measur- 
ing 7 acres 10 guntas of Ganeshpur village 
in Bhalki taluk. 

2. The submission made by Sri Gunjal, 
learned Advocate for the petitioner is that 
Sri Manikrao Janapurkar is a practising 
advocate at Bhalki and that he had ap- 


CU/DU/A932/77/AYP/WNG 


154 Kant. [Pr, 1] 


peared on behalf of the father of respon- 
dent 2 in O. S. No. 80 of 1959-60 on the 
file of the Munsiff, Bhalki, in respect of 
the same land. 


3. The petitioner has produced Ext. ‘'C’ 
a vakalath accepted and filed by Sri 
Manikrao Janapurkar. The petitioner has 
stated in the course of his petition that he 
brought to the notice of the Tribunal the 
fact that Sri Manikrao Janapurkar had 
appeared for the father of the tenant in 
the civil proceedings and objected to the 
participation of Sri Manikrao Janapurkar 
in the proceedings before the Tribunal. 
‘In spite of the objection, Sri Manikrao 
Janapurkar did participate in the proceed- 
ings and the rights of occupancy have 
been registered in the name of respon~ 
dent 2. 


4. The Land Tribunal is a quasi judi- 
cial body which is constituted to decide 
disputes relating to tenancy under the 
Land Reforms Act. It should act fairly 
and impartially without bias, The Su- 
preme Court in Dr. G. Sarana v. Univer- 
sity of Lucknow, (AIR 1976 SC 2428), 
while dealing with the applicability of the 
principles of natural justice to the domes- 
tie enquiries or administrative proceed- 
ings has observed in para. 10 of the judg- 
ment thus: 

“It would be advantageous at the stage 
to refer to the following observations 
made by this court in Manak Lal v. Prem 
Chand, 1957 SCR 575: AIR 1957 SC 425:— 

“Every member of a tribunal that sits 
to try issues in judicial or quasi-judicial 
proceedings must be able to act judicial- 
ly; and the essence of judicial decisions. 
and judicial administration is that Judges 
should be able to act impartially, objec- 
tively and without any bias. In such 
cases the test is not whether in fact a bias 
has affected the judgment; the test always 
is and must be whether a litigant could 
reasonably apprehend that a bias attri- 
butable to a member of the tribunal might 
have. operated against him in the final 
decision of the tribunal. It is in this 
sense that it is often said that justice 
must not only be done but must also ap- 
pear to be done ......... R 

5. In this case petitioner has reason- 
ably apprehended that a bias attributable 
to Sri Manikrao Janapurkar, a member of 
the Tribunal might have operated against 
him in the final decision of the Tribunal. 
When the petitioner brought to the notice 
of the Tribunal about the fact that Sri 
Manikrao Janapurkar had appeared for 
father of respondent 2 in the civil pro- 


Rachashetty v. Sambalingashetty (K. J. Shetty J.) 
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ceedings in respect of the same land and 
attributed bias, -the member ought to} 
have voluntarily refrained from parti- 
cipating in the proceeding or the Chair- 
man should have asked him not to partici- 
pate in the proceedings. None of it was 
done. Thus, there is failure of the princi- 
ples of natural justice. , 


6. Therefore, the impugned order is 
set aside and the matter is remanded to 
the Land Tribunal, Bhalki, for fresh dis- 
posal in accordance with law after giving 
parties opportunity to produce evi- 
dence and of being heard. Further, the 
Chairman of the Tribunal is directed not 
to allow Sri Manikrao Janapurkar to 
participate in the proceedings in respect 
of this case to inspire in the mind of the 
petitioner the sense that justice must not 
only be done but must also appear to be 
done. 

7. The writ petition is allowed. No 
costs, 


Petition allowed, 
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Rachashetty, Petitioner v. Sambalinga- 
shetty and others, Respondents, 

Civil Revn. Petn. No. 2214 of 1975, D/- 
9-12-1976.* - 

Civil P. C. (1908), ©. 16, R. 10 (2) and 
(3) — Issue of proelamation — Proclama- 
tion cannot be issued after issue of 
Warrant, 


Order 16, R. 10 (3) does not empower 
the Court to issue a Warrant first and 
later to issue a proclamation. In other 
words, after issuing a Warrant the Court: 
cannot think of issuing a proclamation at 
a later stage. although jit could have issued 
both simultaneously. AIR 1920 Mad 1014 


(2), Followed. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1920 Mad 1014 (2) 4 


H. V. Ramachandra Rao, for Petitioner; 
V. Tarakaram, for Respondent No. 4, 

ORDER :— This is a revision petition 
by defendant 1. Against him, the suit 
O. S. No. 147 of 1973 based on a promis- 
sory note is pending before the Court of 
the Munsiff, Kollegal. The promissory 
note was executed by defendant 1 in favour 
of defendant 2 who in turn assigned the 


*(Against order of Munsiff, Kollegal, D/- 
26-8-1975). 
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same tọ the plaintiff, who is none other 
than her brother. 

2. Defendant 1 has denied the conside- 
ration under the promissory note, He has 
stated that he executed the promissory 
note as a collateral security. To prove 
that there was no consideration there- 
under, he is anxious to examine defen- 
dant 2. But defendant 2 has been evading 
to attend the Court. So, defendant 1 took 
summons to her. But that summons could 
not be served. Probably she avoided the 
process server. He then asked the Court 
to issue a warrant to secure ber presence. 
That warrant also could not be executed, 
Thereafter, he asked the Court to issue a 
proclamation. But the Court refused to 
issue proclamation on the ground that de- 
fendant 1 has no right to examine defen- 
dant 2 who is an opposite party in the suit. 

The correctness of the order of the 
trial Court is challenged by defendant 1 in 


this revision petition. 


3. The reason given by the learned 
Munsiff to reject the request to issue pro- 
clamation is not sound and also not sup- 
ported, very rightly by Sri Tarakaram, 
learned counsel for the plaintiff. The 
principle that a party in a suit has no 
right to examine his opposite party has 
no application to the present ease. Mr. 
Tarakaram, however, sought to support 
the order of the trial Court on a different 
ground, He submitted that the Court has 
no jurisdiction to issue proclamation after 
the warrant was issued. The validity of 
that contention is the only question de- 
bated before me 

4. In order to appreciate the conten- 
tion, it is necessary to set out O. XVI, 
R. 10 of the Civil P. C. It reads: 

"10, Procedure where witness fails to 
comply with summons,—(1) Where a per- 
son to whom a summons has been issued 
either to attend to give evidence or to 
produce document fails to attend or to 
produce the document in compliance with 
such summons, the Court shall, if the 
certificate of the serving-officer has not 
been cerified by affidavit, and, may, if it 
has been so verified, examine the serving 
officer on oath, or cause him to be so exa- 
mined by another Court, touching the 
Service or non-service of the summons. 

(2) Where the Court sees reasons to 
believe that such evidence or production 
is material, and that such person has, 


without lawful excuse failed to attend or 


to produce the document in compliance 
with such summons or has intentionally 
avoided service, it may issue a proclama- 


_ tion requiring him to attend to give evi- 
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dence or to produce the document at a 
time and place to be named therein. and 
a copy of such proclamation shall be 
affixed on the outer door or other conspi- 
cuous part of the house in which he ordi- 
narily resides. 

(3) In lieu of or at the time of issuing 
such proclamation,. or at any time after- 
wards, the Court may, in its discretion, 
issue a warrant either with or without 
bail, for the arrest of such person, and 
may make an order for the attachment of 
his property to such amount as it thinks 
fit, not exceeding the amount of the costs 
of attachment and of any fine which may 
be imposed under R. 12: 

Provided that no Court of Small Causes 
shall make an order for the attachment 
of immovable property.” 

The purpose of this rule is to enable 
the Court to help the parties to compel 
the attendance of recalcitrant witnesses. 
The Court shall issue summons for the 
attendance of a person to give evidence or 
to produce a document. If the summons 
is not served or where a person fails to 
attend even though served, the Court may 
take the next step, that is, to issue a pro- 
clamation under O. XVI, R. 10 (2). For 
that, the Court must have reason to be~ 
lieve that the evidence or production of 
any document is material and that the 
person against whom the summons has 
been issued, without lawful excuse, failed 
to attend or to produce the document or 
has intentionally avoided service.. Even 
after the proclamation, if the person does 
not come before the Court, then, it could 
think of issuing a warrant to secure his 
presence. The warrant cannot be issued 
at any time the Court pleases. It is an ex- 
treme step which the Court must take 
strictly in accordance with the provisions 
of O. XVI, R. 10 (3). The warrant may be 
issued either in lieu of the proclamation if 
the Court thinks that the. proclamation 
would not serve any purpose, or simul- 
taneously at the time of issuing such pro- 
clamation if the Court thinks that it 
would better serve the purpose, or at any 
time after the proclamation is issued. 
Order XVI, R. 10 (3) does not empower 
the Court to issue a warrant first and later 
to issue a proclamation. In other words, 
after issuing a warrant, the Court cannot 
think of issuing a proclamation at a later 
stage although it could have issued both 
simultaneously. My view finds support 
from the decision of the Madras High 
Court in Rangaswami Reddy v. Konda 
Reddy (AIR 1920 Mad 1014 (2)), wherein 
Seshagiri Iyer, J. observed at p. 1017: 
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“After issuing a warrant,. the Subordi- 
nate Judge has certainly no right at a 
later stage to issue a proclamation. The 
proclamation is the first step and the 
Warrant or the attachment are either con- 
current or succeeding steps. There is no 
provision which would enable a Court 
which had issued a warrant, to issue at a 
later stage a proclamation against the 
witness.” : 
The above statement of law could also be 
supported on another principle that when 
a mode of procedure is laid down by the 
Legislature in a particular manner, it im- 
plies that another and different method 
is not intended to be followed. It, there~ 
fore, follows that the Court has no juris- 
diction to issue a proclamation after the 
warrant is issued. On this ground, I may 
affirm the order of the trial Court. 

5. Before parting with the case, I may 
however observe that it is open to the 
trial Court to re-issue the warrant since 
defendant 2 is deliberately evading the 
process of the Court. 

6. With the above observations, this 
petition is dismissed, ` 

No costs, 

i Petition dismissed, 
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B. VENKATASWAMI AND 
D. S. TEWATYIA, JJ. 


U. F. M. Manju Ramakrishna Naik, Ap- 
pellant v. U. F. M. Umesh Shridhar Shan- 
bagh, Respondent. 

Second Appeal No. 1082 of 1972, D/- 
5-4-1977.* 

Karnataka Rent Control Act (22 of 
1961), S. 21 (1) — Civil suit by landlord 
against tenant for possession of suit shop 
premises, arrears of rent and mesne pro- 
fits — During pendency of suit Parts IV 
and V of the Act (including S. 21) were 
made applicable to the town where suit 
premises was situated — In view of S. 21 
(1) tenant challenged the maintainability 
of the suit — Held that the Court below 
had no jurisdiction to decree the suit in 
question — AIR 1961 SC 1596, Applied; 


AIR 1971 Mys 298, Distinguished. (Civil 
P. C. (1908), S. 9). (Paras 9, 12) 
Cases Referred: Chronological Paras 
AIR 1971 Mys 298: (1971) 1 Mys LJ ap 5 
AIR 1961 SC 1596 4,8,10 





*(Against judgment and decree passed by 
Civil J., Karwar, N. K., D/- 7-9-1972). 
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A.I. R, 


T. S. Ramachandra, for Appellant: K, IL 
Bhatta, for Respondent. 

B. VENKATASWAMI, J.:— This is a 
defendant’s second appeal under S. 100, 
Civil P. C. ahd directed against the decree 
in R. A. No. 139 of 1970 on the file of the 
Civii Judge, Karwar, dismissing the ap~ 
peal of the appellant and affirming the 
decree in O. S. No. 397 of 1962 on the 
file of the Additional Munsiff, Honavar. 

2. Briefly, the facts so far as they are 
material for the disposal of the only con~ 
tention urged in support of the appeal, are: 

The respondent-landlord instituted the 
suit on 5-11-1962 seeking a decree for 
possession of the suit shop premises, 
arrears of rent and resne profits, princi 
pally on the ground that the appellant- 
tenant had defaulted in payment of 
arrears of rent due for the period 22-2 
1962 to 1-11-1962. At the time of in- 
stitution of the suit, Parts IV and V of 
the Mysore (Now Karnataka) Rent Con- 
trol Act, 1961, hereinafter referred to as 
the Act, comprising Ss. 19 to 31, regulat- 
ing payment of rents by tenants and their 
eviction, had not been extended and made 
applicable: to Honawar town which is con~ 
cerned herewith, 

The said provisions, however, were 
made applicable to the area for the first 
time with effect from 1-6-1963, when the 
suit was still pending in the Court of first 
instance. Taking advantage of the change 
in the law, the appellant raised a conten- 


‘tion substantially to the effect that the 


suit would not be maintainable in the face 
of the express prohibition enacted in sub- 
s, (1) of S. 21 of the Act. 

3. Both the Courts below negatived the 
contention and decreed the suit for pos- 
session and mesne profits only, the claim 
regarding arrears of rent not having sur- 
vived for consideration for one reason or 
another. The first appellate Court, in 
negativing the said contention, however, 
depended almost exclusively on a ruling 
of a Division Bench of this Court in the 
case of Ibrahim v. Mandepanda Cariappa, 
reported in 1971 (1) Mys LJ 453: (AIR 
1971 Mys 298). 

4. On behalf of the appellant, the very 
Same contention has been reiterated, but 
in a slightly modified form, placing re- 
lance on an enunciation by the Supreme 
Court in the case of Shah Bhojraj Kuverii 
Oil Mills & Ginning Factory v. Subash~ 
chandra Yogaraj Sinha, (AIR 1961 SC 
1596). Briefly, the contention formulated 
may be stated thus: Having regard to 
the prohibition enacted in the main clause 
of sub-s, (1) of S. 21 of the Act, the Court 
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would not be competent to make a decree 
for recovery of possession of the pre- 
mises governed by the provisions of the 
Act except in the manner and in accord- 
ance with the conditions specified in the 
proviso therein. 


Since the bar enacted therein affects the’ 


very power of the Court to make a decree 
or order for recovery of possession by the 
landlord, the Court was bound to have 
taken notice of the same at the time it 
was called upon to make the decree and 
dismissed the suit. On behalf of the res- 
pondent, this contention was sought to be 
repelled by placing reliance almost exclu- 
sively on the decision in Ibrahim’s case 
(AIR 1971 Mys 298) (supra). Upon a care- 
ful examination of the authorities cited, 
we are clearly of the view that the con- 
tention of the appellant is well-founded 
and must be upheld. 

5. In the case of Ibrahim v. Mande- 
pada Cariappa, (1971 (1) Mys LJ 453): 
(AIR 1971 Mys 298), the facts were sub- 
stantially similar to those present in the 
case on hand. After suits were filed by 
landlords against tenants for decrees for 
recovery of possession of the premises 
concerned therewith and arrears of rent, 
Parts IV and V of the Act were extended 
in their application to the. area in point. 
By appropriate amendments of the written 
statements, pleas were raised which gave 
rise tc an issue ‘whether the Court has. no 
territorial jurisdiction to try the suit for 
reasons stated in para. 10 of the written 
statement’, The issue was explained by 
the Bench thus: 

“Apparently what the Court meant by 
framing the above issue was whether the 
Court had on the coming into force of 
Parts IV and V of the Act jurisdiction to 
continue to try the suits which had 
already been instituted. In fact no ques- 
tion of territorial jurisdiction arose for 


consideration, xx xX xx” 
(emphasis supplied) 
(contd. on col. 2) 
S. 21 (1) of the Act. 
Protection of tenants against 
eviction:— (1) Notwithstanding 


anything to the contrary contain- 
ed in any other law or contract, 
no Order or decree for the re- 
covery of possession of any pre- 
mises shall be made by any court 
or other authority in favour of 
the landlord against the tenant: 


xx 








XX XX 
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6. In the light of the above interpreta- 
tion of the issue of jurisdiction, the Bench 
proceeded to enunciate thus: 

“XX XX XX We, therefore, hold 
that the proceedings which are instituted 
and pending in Courts prior to the exten- 
sion of Parts IV and V of the Act to the 
area within which the premises are situate, 
can be proceeded with in those Courts 
and appeals can þe filed against orders or 
decrees passed in those proceedings before 
Courts having the power to hear appeals 
from those orders and decrees, as if 
Parts IV and V of the Act have not been 
extended to the area, 

We, however, make it clear that we 
have not gone into the question whether 
S. 21 of the Act can be taken into con- 
sideration by the Court while making a 
decree in such pending suits. That ques- 
tion is left open.” 

(emphasis supplied) 

7. It is plain from this observation 
that the answer to the question in the 
form in which it has been raised in the 
present case has been expressly left open, 
although we find it difficult to visualise 
the purpose served by prosecuting the pro- 
ceedings in the manner indicated therein, 
when the suit is exclusively one for re- 
covery of possession of a premises from 
a tenant and the Court had lost its juris- 
diction to make any such decree by virtue 
of S. 21(1) of the Act. Hence, this deci- 
sion is of little assistance to the respondent. 

8. Before adverting to the only other 
decision in Sha Bhojraj Kuverji Oil Mill’s 
case, (AIR 1961 SC 1596) wherein the 
effect of S. 12 (1) of the Bombay Rents, 
Hotel and Lodging House Rates Control 
Act, 1947, hereinafter referred to. as the 
‘Bombay Act’, has been considered by the 
Supreme Court, it would be convenient 
to notice the relevant portions of the pro- 
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_ visions of S. 21 (1) of the Act and the 


said 5. 12 (1) for the purpose of comparing 
and contrasting them. They read: 
S. 12(1) of the Bombay Act. 
A landlord shall not be entitled 
to the recovery of possession of 
any premises so long as the tenant 
pays or is ready and willing to 
pay, the amount of the standard: 
rent and permitted increases, if 
any, and observes and performs 
the other conditions of the 
tenancy, in so far as they are con- 
sistent with the provisions of the 
Act. XX xx XX 
(Underlining by Court) 
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9. On a careful and comparative study 
of the above provisions, it is seen that 
while sub-s, (1) of S. 21 of the Act takes 
away or restricts the jurisdiction of the 
Court to make a decree or order of re- 
covery of possession of a premises by a 
landlord, S. 12 (1) of the Bombay Act pre- 
cludes a landlord from claiming or re- 
stricts his right to claim any such decree 
for possession. But, the resultant etfect of 
both these provisions is one and the same 
and that is that no decree could be passed 
for recovery of possession in favour of a 
landlord and against a tenant. 


10. Turning now to the decision in 
Shah Bhojraj’s case, (AIR 1961 SC 1596), 
the facts which bear a close resemblance 
to those of the instant case, are: The land- 
lord on 25-4-1957 instituted a suit for re- 
covery of possession of a premises from a 
tenant, whose tenancy had expired by 
efflux of time. At the time of the institu- 
tion of the said suit, Part II of the Bom- 
bay Act, including S. 12, had not been 
made applicable to the area where the 
premises was situated. During the. pen- 
dency of the suit, on 16-8-1958, by a 
notification issued under S. 6 of that Act, 


Samuel v. K. Sitarama 


A.LR. 


S. 12 (1) is limited to suits filed after the 
Act comes into force in a particular area 
cannot be accepted. The conclusion must 
follow that the present suit cannot be de- 
creed in favour of the respondent. The 


decisions of the High Court and the Court 
of First Instance are thus erroneous, and 
must be set aside,” 








(emphasis supplied) 


12. In our view, notwithstanding the 
difference in the language of S. 12 (1) of 
the Bombay Act and S. 21 (1) of the Act, 
the principle of law underlying the above 
enunciation would be applicable on all 
fours to the facts of the instant case. We, 
therefore, hold that the Courts below had 
no jurisdiction to decree the suit in ques- 
tion. The decree in appeal cannot also be 
upheld, 


13. As a result of the foregoing dis- 
cussion, this appeal is allowed. The de= 
crees of both Courts below are set aside, 
and the suit stands dismissed. In the 
circumstances, the parties are directed to 
bear their own costs, 

Appeal allowed, 


Part II thereof was made applicable to - 


that area, 


Taking advantage of this change in the 
law, the tenant claimed protection of Sec- 
tion 12 of that Act which deprived the 
landlord of the right to possession under 
certain circumstances. As a result of such 
a plea, two issues were raised relating to 
the maintainability of the suit and the 
jurisdiction of the Court to try the same. 
These were tried as preliminary issues 
and answered against the tenant. This 
decision was upheld by the High Court in 
revision, 


11. On appeal by the tenant, the Su- 
preme Court upheld the contention of the 
tenant by enunciating thus: 


“x x x Then again, S. 12 (1) enacts that 
the Jandlord shall not be entitled to re- 
cover possession, not ‘no suit shall be in- 
stituted by the landlord to recover pos- 
session’. The point of time when the sub- 


section will operate is when the decree for 
recovery of possession would have to be 
passed, Thus, the language of the sub- 
section applies equally to suits pending 
when Part II comes into force and those 
to be filed subsequently. The contention 
of the respondent that the operation of 
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G. K. GOVINDA BHAT, C. J. AND 
M. N. VENKATACHALIAH, J. 


Samuel Thyagaraja Kumar, Appellant 
v. K. Sitarama Achar and others, Respon- 
dents, 


Ex. First Appeal No. 37 of 1976, D= 
12-4-1977,* 


Urban Land (Ceiling and Regulation) 
Act (1976), S. 27 — Scope — Section, if 
applicable to execution sale — (Civil P. C: 
(1908), O. 21, R. 92). 


An execution sale is not a transfer 
eoming within the scope of S. 27 (1) of the 
Act. The definition of the word “person” 
in 5. 2 (i) does not include a Court. There 
is a difference between a transfer by ope= 
ration of law and transfer by act of par- 
ties. The purchaser at a court sale ac- 
quires title by operation of law and at 
such sales title is transferred without a 
registered deed. The Court merely issues 
a re 


*(Against order passed by Ist Addi, 
Civil J., Mangalore, D/- 6-10-1976), 
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a Sale Certificate. Section 27 has, there- 
fore, no application to execution sales and 
its scope is limited to transfer inter par- 
tes. Object of Act pointed. (1881) 8 Ind 
App 65 (PC), Followed. (Para 10) 


Cases Referred: Chronological Paras 
(1881) 8 Ind App 65:ILR 7 Cal 107 (PC) 
10 


M. Gopalakrishna Shetty, for Appellant; 

. L. Narayana Rao, for Respondents 
Nos. 1, 2 and 4; S. S. Sripathy, for Res- 
pondents Nos. 5 and 3. Service held suffi- 
cient. 


G. K. GOVINDA BHAT, C. J.:— This 
appeal by judgment-debtor No. 1 in. a 
mortgage-decree is directed against the 
order dated 6th October 1976 made in 
Execution Case No. 63 of 1975 on the file 
of the Court of the Civil Judge, Manga- 
lore, South Kanara, overruling the appel- 
lant’s objections for sale of the mortgaged 
properties, 

2. Respondents 1 to 4 obtained a de- 
cree on the basis of three mortgages in 
O. S. No. 63 of 1973 on the file of the 
Court of the Civil Judge, Mangalore, 
South Kanara. A preliminary decree was 
passed on the basis of a joint memo filed 
by the parties on 26-3-1974. Under the 
terms of the said decree, judgment-deb- 
tors were liable to pay to the decree-hol- 
ders a sum of Rs. 1,00,000/- with interest 
thereon at the rate of 6% per annum from 
the date of suit till the date of payment 
besides costs of the suit. Time was al- 
lowed for payment till 26-9-1974. Judg- 
ment-debtors having failed to pay the de- 
cretal amount, the decree-holders ap- 
plied for a final decree, and a final decree 
was passed on 17-1-1975. Even after the 
final decree, the judgment-debtors did not 
pay the decretal debt. 
decree-holders were compelled to sue out 
execution seeking sale of the mortgaged 
properties, 

3. Judgment-debtors filed their objec- 
tions separately raising a contention, 
inter-alia, that the first judgment-debtor 
is a debtor entitled to the benefits of the 
Karnataka Agricultural Debtors Relief 
, Act, 1966. That objection, however, was 
not pressed at the hearing. Thereafter, 
judgment-debtor No. 1 obtained leave to 
raise a fresh ground of objection based on 
the Urban Land (Ceiling and Regulation) 
Act, 1976 (hereinafter called the ‘Act’). 
The objection was that the mortgaged 
properties being situate within the limits 
of Mangalore Municipality, are properties 
to which the ‘Act’ applied; that S. 27 of 
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the Act contains a prohibition against 
transfer of any urban or urbanisable land 
without the previous permission in wr.t- 
ing of the competent authority; and that 
such permission not having been obtained, 
the decree-holders were not entitled to 
bring the mortgaged properties to sale. 


4. The learned Civil Judge heard the 
said objections and by a considered order 
overruled the same holding that S. 27 of 
the Act is inapplicable to execution sales. 


5. Aggrieved by the said order, judg- 
ment-debtor No. 1 has preferred this ap- 
peal, 


6. Sri M. Gopalakrishna Shetty, learn- 
ed counsel for the appellant, pressed the 
same ground of objection before us in 
this appeal. He submitted that S. 27 of 
the Act ig not restricted to transfer inter 
partes, but applies to and encompasses 
execution sales as well, The merit of this 
contention requires to be decided in this 
appeal, 


7. In order to understand the scope of 
the bar of transfers under S. 27 of the 
Act, it is necessary to refer to the pre- 
amble of the Act. The object of the Act 
as stated in the preamble is to “provide 
for the imposition of a ceiling on vacant 
land in urban agglomerations; for the ac- 
quisition of such land in excess of the 
ceiling limit, to regulate the construction 
of buildings on such land for matters con- 
nected therewith, with a view to prevent- 
ing the concentration of urban land in the 
hands of a few persons and speculation 
and profiteering therein and with a view 
to bringing about an equitable distribution 
of land in urban agglomeration to sub- 
serve the common good”, The Act pro- 
vides for fixation of ceiling limit and ac- 
quisition of land in excess of such ceiling 
limit, 

8. Section 27 of the Act is found under 
Chap. IV. The head of the said Chapter 
is “REGULATION, OF TRANSFER AND 
USE OF URBAN PROPERTY.” Section 27, 
which is the material section, reads: 

"27. (1) Notwithstanding anything con- 
tained in any other law for the time being 
in foree, but subject to the provisions of 
sub-sec. (3) of Section 5 and sub-sec. (4) of 
S. 10, no person shall transfer by way of 
sale, mortgage, pift, lease for a period eX- 
ceeding ten years, or otherwise, any 
urban or urbansiable land with a build- 
ing (whether constructed before or after 


the commencement of this Act) or a por- 
tion only of such building for a period of 
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ten years of such commencement or from 
the date on which the building is con- 
structed, whichever is later, except with 
the previous permission in writing of the 
competent authority. 

(2) Any person desiring to make a 
transfer referred to in sub-s. (1), may 
make an application in writing to the 
competent authority in such form and in 
such manner as may be prescribed. 


(3) On receipt of an application under 
sub-s, (2), the competent authority may, 
after making such inquiry as it deems fit, 
by order in writing, grant or refuse to 
grant the permission applied for. 

Provided that the competent authority 
shall not refuse to grant the permission 
applied for unless it has recorded in writ- 
ing the reasons for doing so and a copy 
of the same has been communicated to 
the applicant. 


(4) Omitted as unnecessary. 

(5) Omitted as unnecessary. 

(6) Omitted as unnecessary.” 
(Underlining is ours) 


The word “transfer” has not been defined 
in the Act. But the word “person” has 
been defined in S. 2 (i) to include an indi- 
vidual, a family, a firm, a company, or an 
association or body of individuals, whe- 
ther incorporated or not. 

9. Section 27 is not a total bar against 
transfer of urban property. It requires 
the obtaining of previous permission in 
writing of the competent authority before 
a person makes a transfer by way of sale, 
mortgage, gift, or lease for a period ex- 
ceeding ten years of any urban or urbani- 
sable land. The procedure for obtaining 
permission is provided by sub-s. (2) of 
S, 27. 

10. A reading of sub-s. (1) of S. 27 
demonstrates the inappositeness of the 
contention that an execution sale is a 
transfer coming within the scope of the 
said section. The definition of the word 
“person” in S. 2 (i) does not include a 
Court. When the Act says that “no per- 
son shall transfer by way of sale, mort- 
gage, gift, lease for a period exceeding 
ten years, or otherwise, any urban or 
urbanisable land”, the Parliament imposed 
a restriction on a transfer by act of par- 
ties. The object of the Parliament in 
making such a provision is quite obvious; 
apparently it was intended to prevent 
persons owning urban or urbanisable land 
in excess of the ceiling limit from con- 
travening the ceiling provision of the Act. 
There is a difference between a transfer 
by operation of law and transfer by act 
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of parties. The purchaser at a court sale 
acquires title by operation of law and at 
such sales title is transferred without a 
registered deed. The Court merely issues 
a Sale Certificate. In Dinendronath San- 
nyal v. Ramcoomar Ghose, (1881) 8 Ind 
App 65 at p. 75 (PC) the Judicial Com- 
mittee of the Privy Council said: 

“There is a great distinction between a 
private sale in satisfaction of a decree and 
a sale in execution of a decree. In the 
former the price is fixed by the vendor 
and purchaser alone; in the latter the sale 
must be made by public auction conduct- 
ed by a public officer, at which the public 
are entitled to bid. Under the former the 
purchaser derives title through the ven- 
dor, and cannot acquire a better title than 
that of the vendor. Under the latter the 
purchaser, notwithstanding he acquires 
merely the right, title and interest of the 
judgment-debtor, acquires that title by 
operation of law adversely to the judg- 
ment-debtor, and freed from all aliena- 
tions of incumbrances effected by him 
subsequently to the attachment of the 
property sold in execution.” 


Section 27 has, therefore, no application 
to execution sales and its scope is limited 
to transfer inter partes. Therefore, the 
learned Civil Judge was right in over- 
ruling the objection of the appellant and 
directing the execution to proceed, 


11. Accordingly, the appeal fails and 
is dismissed, but without costs. 
Appeal dismissed, 
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Gajanan Krishnarao Ramdurg, Peti- 
tioner v. V. S. Siddannavar and others, 
Respondents. 

Civil Revn. Petn. No. 736 of 1975, D/« 
14-3-1977.* 

Karnataka Rent Control Act (22 of 
1961), S. 44 — Suit by tenant for injunc- 
tion restraining landlord from demolish- 
ing the building — Subsequent application 
by tenant under S. 44 for enquiry — Re- 
liefs in two proceedings different — Stay ` 
of enquiry under S. 44 — Such stay can- 
hot be granted under S. 10 or S. 151 of 
Civil P. C. 1972 (1) Mys LJ 576, C. R. P. 
No, 1118 of 1973 (Mys), D/- 13-8-1973 


*(Against order of 2nd Addl. Munsiff, 
Belgaum, D/- 8-1-1975). 


EU/EU/B783/77/GGM. 








1977. 


(Mys) and C. R. P. No. 2413 of 1973, D/- 
7-11-1974 (Kant), Ref. (Paras 13 & 15) 
Cases Referred: Chronological Paras 
(1974) C. R. P. No. 2413 of 1973, D/- 7-11- 

1974 (Kant) : 6,8 
(1973) C. R. P. No. 1118 of 1973, D/- 13-8- 

1973 (Mys) 6,7 
(1972) 1 Mys LJ 576 5, 13 

C. R. Patil, for S. L. Benadikar, for 
Petitioner, 

ORDER :— In this petition filed under 
S, 50 of the Karnataka Rent Control Act, 
1961 (hereinafter referred to as the ‘Act’), 
the petitioner has challenged the order 
dated 8-1-1975 passed on I. A. No. I in 
H. R. C. No. 129/74 by the II Additional 
Munsiff, Belgaum. 

2. I. A. No. I in H. R. C. No. 129/74 
was filed by the respondents, who are ad~ 
mittedly the landlords of the schedule 
premises. The petitioner is admittedly the 
tenant of the schedule premises. By I. A. 
No. I which the respondents purported to 
file under S. 10 read with S. 151 of the 
Civil P. C., the respondents prayed that 
the enquiry in H. R. C. No. 129/74 should 
be stayed till O. S. No. 34/74, which ad- 
mittedly, was previously instituted: by the 
petitioner-tenant, was decided. The learn- 
ed If Additional Munsiff has directed stay 
of the enquiry in H. R. C. No. 129/74. 

3. The Belgaum Municipality issued a 
notice to the petitioner-tenant and the 
respondents-landlords to demolish the 
schedule premises on the ground that the 
same had become dilapidated and so was 
dangerous to the public. The petitioner- 
tenant filed O. S. No. 34/74 against the 
respondents-landlords and the Municipa- 
lity praying for injunction on the ground 
that the schedule premises was not in a 
dilapidated condition or in a dangerous 
condition as contended by them. The 
Munsiff, on the interlocutory. application 
filed by the petitioner, ordered: that status 
quo should be maintained. Thereafter, 
the petitioner filed H. R. C. No. 129/74 as 
against the landlords only under S. 44 of 


the Act. In H. R. C. No. 129/74, the peti- . 


tioner has made out a case that he is a 
tenant of the schedule premises on a 
monthly rent of Rs. 50/- and the respon- 
dents themselves, being influential people 
in Belgaum, had made the Municipality 
to issue a notice which is challenged in 
O. S. No. 34/74 and that the respondents 
themselves tried to demolish the schedule 
premises but he obstructed them and gave 
a complaint to the police. While attempt- 
ing to demolish the building, the respon- 
dents have removed the tiles and that has 
1077 Want /11 IY O OR 
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caused heavy leakage. Therefore, the 
petitioner issued a notice to the res- 
pondents calling upon them to effect 
necessary repairs but the respondents did 
not care fo do so. Hence, he has filed 
H. R. CG, No. 129/74 praying that the 
court, by exercising its power under S. 44 
of the Act, should direct the respondents 
to attend to the necessary repairs. 


4. The learned II Additional Munsiff, 
has in the course of his order correctly 
narrated the principles underlying under 
S. 10 of the Civil P. C. But, ultimately 
he has held that if enquiry in H. R. C. 
No. 129/74 is permitted to proceed, there 
is every likelihood of an order being pass- 
ed contrary to the order passed by the 
Munsiff on the interlocutory application 
in O. S. No. 34/74 to the effect that status 
quo should be maintained, and as such it 
was, in the interests of justice, necessary 
to stay the further enquiry in H. R. C. 
No. 129/74, 

5. Shri. C. R. Patil, learned counsel for 
the petitioner, urged that H. R C 
No, 129/74 is not a suit and hence $S. 10 is 
not applicable. He nextly contended 
that even if 5. 10 is held to be applicable, 
the ingredients of S. 10 would not be satis- 
fied in view of the fact that the relief 
claimed in H. R. C. No. 129/74 cannot at 
all be granted in O. S. No. 34/74 and that 
has been laid down by this Court in (1972) 
1 Mys LJ 576, (Digambar Narayan v. 
Firm Gadmal Motijo). 

6. Shri, C. R. Patil, sought support 
from the order passed by this Court in 
C. R. P. No. 1118 of 1973 disposed of on 
13-8-1973 and C. R. P. No. 2413 of 1973 
disposed of on 7-11-1974 (Kant). 

7. In C. R. P. No. 1118 of 1973, the 
proceedings that were concerned were 
O. S. No. 176/69 and tenancy appeals 
No. 60/63-64 and 30/64-65. O. S. No. 176/69 
was a suit for declaration while the two 
tenancy appeals were concerned with re- 
covery of rents. Stay of further trial in 
O. S. No. 176/69 was sought and the Mun- 
siff rejected the prayer on the ground 
that S. 10, C. P. C. was not applicable. 
This court held that the view taken by 
the Munsiff was correct, 

8 In C. R. P. No. 2413 of 1973 (Kant), 
the proceedings concerned were H. R. ©. 
No, 325/72 and F. R. C. No. 15/69-70. 
H. R. C. No. 325/72 was before the Mun- 
siff while F. R. C. No. 15/69-70 was be- 
fore the House Rent Controller. Stay of 
further proceedings in H. R. C. No. 325/72 
was sought and the Munsiff did not grant 
the stay order. This court held that the 
Munsiff was right in his view, - 
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9. It has to be stated that in both the 
decisions referred to above, the question 
whether the H. R. C. proceedings or the 
F. R. C. proceedings or the tenancy ap- 
peals fall within the ambit of S. 10 of the 
Civil P. C. has not been gone into and no 
reasoning concerning that aspect is found. 

10. If the question whether the provi- 
sions of S. 10 of the Civil P. C. are ap- 
plicable to the proceedings under the Act 
before the Munsiff has to be gone into, 
R. 35 of the Karnataka Rent Control 
Rules, 1961 is to be borne in mind, It 
reads as follows: 

"In deciding any question relating to 
procedure not specifically provided for by 
these Rules, the Court shall as far as pos- 
sible be puided by the provisions contained 
in the Civil P. C., 1908.” 

41. In my opinion, it is not necessary 
to go into this question in this case. I 
will proceed with the assumption that 
S. 10 and S. 151 of the Civil P. C., would 
be applicable to the proceeding under the 
Act. 


12. The principles underlying S. 10 of 
the Civil P. C., may be narrated as fol- 
lows: 

(i) The matter in issue in the second 
suit must also be directly and substantial- 
ly in issue in the prior suit; 

(ii) The prior suit must be pending in 
the same court or in any court in India 
having jurisdiction to grant the relief 
claimed: and 

(iii) Where the previously instituted suit 
is pending in any court in India, such 
court is of competent jurisdiction to grant 
the relief claimed in the subsequent suit. 

13. The relief claimed in H. R. C. 
No. 129/74 ig under S. 44 of the Act while 
the relief claimed in O. S. No. 34/74 is 
permanent injunction. The two reliefs 
are quite different. In O. S. No. 34/74, 
the relief claimed by the petitioner under 
S. 44 of the Act cannot be granted. This 
view fis supported by the decision in 
Digambar Narayan v. Firm Gadmal Motijo, 
(1972 (1) Mys LJ 576). It is laid down 
therein that a suit against the landlord 
under S. 44 of the Act for a direction to 
carry out reasonable repairs to the build- 
ing at his expense within a reasonable 
time or in the alternative for permission 
to get the repairs carried out and have the 
costs of such recovered from the landlord 
is not maintainable, as an application 
under S. 44 of the Act only will have to 
be filed. Therefore, it is plain that the 
third condition necessary to satisfy the 
ingredients of S. 10, C. P. C. is absent in 


K. Chinnappa v. T. Shivappa 


ALR. 


the case on hand. That shows that S. 10 
cannot be made use of on the facts and 
circumstances of the case. 

14. Now it is to be considered whe- 
ther S. 151 of the Civil P. C. can be made 
use of by the landlords. When the specific 
provision as available in S. 10 of the Civil 
P. C. cannot be made use of, it follows 
that some exceptional circumstances as 
observed in C. R. P. No. 1118 of 1973 
(Mys) and C. R. P. No. 2418 of 1973 (Kant) 
should be present to call for the appli- 
cation of the provisions in ‘S. 151 of the 
Civil P. C. No such exceptional circum- 
stances have been made out by ‘the res- 
pondents landlords. Hence, the view 
taken by the learned TI Additional Mun- 
siff, is not sustainable and this petition is 
entitled to succeed. 

15. In the result, this petition is allow- 
ed and the order dated 8-1-1975 passed 
on L A. No. I in H. R. C. No. 129/74 by 
the II Additional Munsiff, Belgaum, is 
set aside. No order as to costs. 

Petition allowed. 
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Kanvihalli Chinnappa, Petitioner v, 
Tigari Shivappa and others, Respondents. 

Civil Revn. Petn. No. 916 of 1975, D/- 
T1-3-1977.* 

Civil P. C. (1908), O. 21, R. 90 — Karna- 
taka Land Reforms Act (1961), S. 79-A 
and S. 80 — Duty of Executing Court — 
Whether it is necessary for Executing 
Court to examine validity of sale with re- 
ference to S. 79-A and S. 80 of Karnataka 
Tana Reforms Act, 1961 before confirming 
sale, 

The Executing Court cannot before 
confirming the sales examine the question 
whether the sale is in contravention of 
Ss. 79-A and 80 of the Act, since the sale 
is not completed before it is confirmed. It 
is only a completed sale which could be 
challenged as being in contravention of 
the provisions of the Act and not the sale 
which has not yet been confirmed. 1964 
(1) Mys LJ 166; 1966 (1) Mys LJ 679; and 
ATR 1975 Kant 97, Followed. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1975 Kant 97: (1975) 2 Kant LJ 12 4 
(1966) 1 Mys LJ 679 4 
(1964) T Mys LJ 166 4 


*(Against order of Munsiff and J. M. F. C., 
Hadagalli, in Ex. C. No, 149 of 1970). 
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T VWenkanna, for Petitioner; W. 
Joshi, for Respondents, Nos. 1 and 2. 


ORDER :— The question raised in this 
petition is whether the executing court 
before confirming the sale, is competent 
to examine its validity with reference to 
the provisions of the Karnataka Land Re- 
forms Act, 1961 (shortly called “the Act”). 
2. The facts are these: 
In O. S. No. 746 of 1962, respondent 1 
obtained a decree im executiom of which 
certain agricultural lands were brought to 
sale om 17th Aug. 1972. Respondent 2 
purchased the same. Challenging the 
validity of the sale, the petitioner filed an 
application under ©. XXI, R- 90 of the 
Civil P. C. to set aside the sale on the 
ground, that it was: vitiated by irregulari- 
ties. That application was dismissed. Be- 
fore the sale was confirmed, he filed an- 
other objection stating that the sale was 
void inasmuch as it was im contravention 
of Ss. 79-A and 80 af the Act. The learn- 
ed. Munsiffi without going, into the merits 
of that contention, held that. the Court 
‘should confirm the sale after the applica- 
tion under ©. XXI, R. 90: was dismissed. 
Aggrieved by the said order, this revision 
petition has beem preferred under S. 115 
of the Civil P. C. 
3. Mr. Vankanma, learned counsel for 
the petitioner submitted that the execut- 
ing court must examine the validity of 
the sale with reference to Ss. 79-A and 80 
of the Act and the dismissal of the appli- 
cation under O. XXI, R. 90 is no bar for 
such investigation. 
å. Sectiom 79-A, im substance, provides 
that no persom or a joint family which 
has. an assured annual income of Rupees 
12,000/-, from sources other than agricul- 
tural lands, shall be entitled to acquire 
any land, whether ag landowner, land- 
lord or tenant, or mortgagee. Section 80 
states that the sale im favour of a person 
who is not am agriculturist is invalid. It 
also provides: that. a sale in favour of an 
agricultutist who holds aş am owner or a 
tenant or partly as owner and partly as 
tenant, lands, which exceed the ceiling 
limits, shall be invalid, 
, _After closely perusing the provisions of 

those sections, I do not think that I can 
accede to the contention. In Chayappa 
Santammappa v. Mahammad Hasan, 
(1964 (1) Mys LJ 166) similar question re- 
lating to the validity of a sale with refer- 
ence to S. 63 of the Bombay Tenancy and 
Agricultural Lands Act, came for conside- 
tation. The said S. 63 is analogous to Sec- 
tion 80 (1) of the Act. While dealing with 
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the said question, Somnath Iyer, J., speak- 
ing for the Bench observed: 

te vee -What it declares is that a sale 
to one who is not an agriculturist is in- 
valid. The question therefore whether a 
sale is or is not invalid under S. 63 can 
arise if there is a completed sale and that 
question could not have therefore arisen 
in an application under R. 90 of O. XXI 
of the Civil P. C.” 

The above principles have been reite- 
rated in Mutteppa v. Bhimappa Giriappa 
Desai, (1966 (1) Mys LJ 679) and extended 
even to a matter falling under the Karna- 
taka Land Reforms Act, 1961 in H. N. 
Vinayaka v. Firm of H. Venkatasastry 
and Sons, 1975 (2) Kant LJ 12: (AIR 1975 
Kant 97). In view of these cases, it must 
be stated that the executing Court cannot 
examine the question whether the sale is 
in contravention of Ss. 79-A and 80 of the 
Act, since the sale is not completed before 
it is confirmed. It is only a completed 
Sale which could be. challenged as being 
in contravention of the provisions of the 
Act and not the sale which has not yet 
been confirmed. 


5. Incidentally, I may mention that 
the petitioner is not without any remedy 
for the redressal of his grievances. He 
may have recourse to the remedy provid- 
ed under Ss. 82 and 83 of the Act. 

6. In the result, this petition fails and 
is dismissed, but no costs. 

; Revision dismissed. 
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Meghraj and others, Petitioners v. B. 
Seshagiri Rao, Respondent. 

Civil Revn. Petn. No. 324 of 1975, D/- 
28-2-1977.” 

T. P. Act (1882), S. 106 — ‘Manufactur- 
ing purposes’ — Meaning of — Prepara- 
tion of coffee powder by roasting and 
grinding coffee seeds held not manufac- 


ture. (Words and Phrases — “Manufac- 
- ture”). 
The word ‘manufacture’ implies a 


change of material, but mere change in 
material is not sufficient and something 
more is necessary. To constitute ‘tmanu- 
facture’ there must be such transforma- 
tion in the change out of which a new 


*(Against order of Dist. J., Bellary, D/- 
18-11-1974). 
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and different article must emerge having 
a distinctive name, character or use. AIR 
1971 Mys 365 and AIR 1973 SC 425, Foll. 
(Para 4) 
When coffee seeds are powdered a diffe- 
rent article having a distinctive name, 
character or use does not emerge. Hence 
the process out of which Coffee seeds are 
converted into powder would not be manu- 
facture, (Para 5) 
Cases Referred: Paras 
AIR 1973 SC 425 3 
AIR 1971 Mys 365: (1971) 2 Mys LJ a 


Chronological 


S. Shivaswamy, for Petitioners; K. L. N. 
Rao, for Respondent. 


ORDER :-— The sole question raised in 
this revision petition relates to the vali- 
dity of the quit notice issued by the peti- 
tioners, 

2. The facts which are not now in dis- 
pute are: 

The respondent has taken the premises 
for opening a shop called ‘Planters Coffee 
Works’ in which he is engaged in selling 
coffee powder. His establishment has 
been registered as a ‘Small Scale Indus- 
try’. He hag got two motors of 2 H. P. 
each. He purchases coffee seeds, roasts 
them in the roaster machine and grinds 
them into powder in the prinding machine 
and sells the same to the customers, The 
petitioners, with a view to fake posses- 
sion of the premises, determined the 
tenancy and called upon the respondent 
to surrender possession by giving him 
fifteen days time. The respondent con- 
tended that he has been engaged in the 
manufacture of coffee powder and, there- 
fore, entitled to six months notice. Both 
the Courts have upheld the contention 
and dismissed the application for eviction. 

3. This Court in John Augustine Peter 
Mirande v. N, Datha Naik, 1971 (2) Mys 
LJ 204: (AIR 1971 Mys 365), has observed 
at page 207 as follows: 

“In common parlance ‘to manufacture 
goods’ means ‘to bring goods into being.’ 
The essence of manufacture is the chang- 
ing of one object into another for the pur- 
pose of making it marketable. Therefore, 
the proper approach for ascertaining the 
meaning or expression of the word ‘manu- 
facture’ is to see in the context in which 
it is used.” 

In Allenbury Engineers Pvt. Ltd. v. 
R. K. Dalmia, (AIR 1973 SC 425), She- 
fat, J., speaking for the Court, observed 
at page 427 as follows: 

“Tha expression ‘manufacturing pur- 
poses’ in S, 106 is used in its popular and 
dictionary meaning, the T. P. Act not 


Meghraj v. B. Seshagiri Rao (J. Shetty J.) 


ALR. 


having supplied any dictionary of its own 
for that expression. The burden of prov- 
ing that the lease was for manufacturing 
purpose, must for the purpose of S. 106 of 
the T. P. Act, lie on the party who claims 
it to be so, in the present case the appel- 
lant company. That burden is to estab- 
lish that the exclusive or at least the 
dominant purpose of the lease was the 
manufacturing purpose, 
XX XX xx 

The word ‘manufacture’, according to 
its dictionary meaning, ig the making of 
articles or material (now on a large scale) 
by physical labour or mechanical power. 
(Shorter Oxford English Dictionary, 
Vol, 1, 1203). According to the perma- 
nent Edition of Words and Phrases. 
Vol. 26, ‘manufacture’ implies change but 
every change is not manufacture and yet 
every change in an article. is the result of 
treatment, labour and manipulation, But 
something more is necessary and there 
must be transformation; a new and diffe- 
rent article must emerge having a distinc- 
tive name, character or use.” 

4. From the above observations, it is 
clear that the word ‘manufacture’ no 
doubt, implies a change of material. But, 
that mere change in the material is not 
sufficient and something more is neces- 
sary. To constitute ‘manufacture’ there 
must be such transformation in the change 
out of which a new and different article 
must emerge having a distinctive name, 
character or use. 

5. The question is when the coffee 
seeds are powdered, without mixing any- 
thing more, whether any new and diffi- 
rent article emerges having a distinctive 
name, character or use. I think, there 
emerges no such article in the process 
Generally ‘coffee’ includes coffee powder. 
Tt is common knowledge that coffee seed: 
as such have no particular use. To make 
it fit for use, it is necessary to be roastec 
and powdered. The resulting powder, ir 
the context, cannot be said to be anothe 
article with distinctive name, character o: 
use. The Courts, therefore, have erre 
in holding that the process out of whicl 
coffee seeds are converted into powder i 
‘manufacture’, 

6. In the result, the petition is allowed 
The orders under revision are set aside 
The matter stands remitted to the Cour 
of the Civil Judge, Bellary, for disposa 
according to law; 

No costs, 

Revision allowec 
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C. HONNIAH AND 
M. K. SRINIVASA IYENGAR, JJ. 


-H. Ganesh Kamath and others, Peti- 
tioners v. The State of ‘Karnataka and 
others, Respondents. 


Writ Petns. Nos. 6432, 6433, 6486 and 
6526 of 1976, D/- 25-2-1977. 

(A) Constitution of India, Art. 228-A (3) 
— “Question as to the constitutional vali- 
dity” — What constitutes — Rule framed 
by State challenged as repugnant to 
Motor Vehicles Act — Article 228-A (3) 
held inapplicable. 

A rule framed by subordinate legisla- 
tion can be challenged on the ground that 
it takes away or abridges the rights con- 
ferred in Part HI of the Constitution or 
that it offends any other provision of the 
Constitution. The rule may also be chal- 
lenged on the ground that it is beyond 
the power conferred on the delegate by 
the Act or that it is repugnant to some 
provision of the Act and is, therefore, 
ultra vires. Only in the former case, it 
can be said that the challenge to the vali= 
dity raises a question touching the Con» 
stitution and the question for determina< 
tion would be the constitutional validity 
of the rule. In the second category no 
such question touching the constitutional 
validity arises and the invalidity would 
not amount to a constitutional question or 
involve any determination of the constitu- 
tional validity and the provision in Arti- 
cle 228-A requiring a Bench of five Judges 
does not apply. (Para 9) 

In the instant case, R. 5 (2) of the Kar- 
nataka Motor Vehicles Rules (1963) was 
challenged as being repugnant to the pro- 
visions of the Motor Vehicles Act (1939). 
It was held that S. 228-A (3) did not 
apply. (Para 10) 

(B) Karnataka Motor Vehicles Rules 
(1963), R. 5(2) — Motor Vehicles Act 
(1939), S. 7 — Vires of R. 5 (2) — Rule 5 
(2) held contrary to provisions of S. 7 of 
Motor Vehicles Act and hence ultra vires, 

While under S. 7 (7) the test of compe- 
tence to drive should be of a vehicle of 
the type to which the application refers 
the impugned rule provides that the ap- 
plicant must have at least two years ex- 
perience in driving any medium motor 
vehicles, While S. 7 (7) (a) provides that 
a person who has passed the test in 
driving a heavy motor vehicle shall be 
deemed also to have passed the test in 
driving any medium motor vehicle or 
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light motor vehicle. R. 5 (2) ignores it and 
further requires that the applicant must 
fave two years’ experience in driving any 
medium motor vehicles. While S. 7 (8) 
provides that a licence shall be granted 
where conditions mentioned therein are 
fulfilled, R. 5(2) provides that notwith- 
standing all these conditions being satis. 
fied, no authorisation for driving heavy 
motor vehicles shall be granted unless the 
applicant satisfies that he has had at least 


‘two years’ experience in driving medium 


motor vehicles, The R. 5 (2) makes a pro- 
vision which is inconsistent with the pro- 
visions in the Act and actually nullifies 
the provisions in the Act. It is settled 
that the rule-making body should act 
within the powers conferred by the parent 
Act and cannot make a rule contrary to 
the provisions in the Act or inconsistent 
therewith. R. 5 (2) is clearly contrary to 
the provisions in the Act and repugnant 
to it and is, therefore, ultra vires the Act. 
AIR 1971 Mys 18, Rel. on, (Para, 13) 
(C) Motor Vehicles Act (1939), S. 21 (2) 
(aa) — Power to fix minimum qualifica- 
tion — Does not permit framing of rule 
contrary to the provisions of the Act. 
(Para 15) 
Cases Referred: Chronological Paras 
AIR 1971 Mys 18: (1970) 2 Kant LJ 410 
11 
K. J. Shetty, for Petitioners in all 
Petns.; K. S. Puttaswamy, I Addl. Govt. 
Advocate, for Respondents in all Petns. 


SRINIVASA IYENGAR, J.:— In these 
four petitions, amendment to the Karna- 
taka Motor Vehicles Rules, 1963, by 
Notification No. HD 16 TMR 73 dated 7th 
July 1976, introducing sub-r. (2) to R. 5 
is challenged. Rule 5 (2) is as follows:— 

“(2) No authorisation to drive a heavy 

motor vehicle shall be granted unless the 
applicant satisfies the licensing authority 
concerned that he has had at least two 
years’ experience in driving any medium 
Motor Vehicle.” 
It is contended that the said sub-rule is 
repugnant to the provisions in the Motor 
Vehicles Act (Central Act IV of 1939) 
(hereinafter called the ‘Act’), and accord- 
ingly ultra vires. 

2. The petitioner in the first writ petition 
had obtained a learner’s licence to learn 
driving heavy motor vehicles under the 
Karnataka Motor Vehicles Rules, 1963 
(hereinafter called the ‘Rules’) and obtain- 
ed training in Crown Motor Driving 
School, Mangalore, which was an institu- 
tion recognised by the Government of Kar- 
nataka under R. 30 of the Rules and held 
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licence to impart training in driving heavy 
motor vehicles. After completion of the 
training, he obtained a certificate from the 
School and applied through the said 
school, for licence to drive heavy motor 
vehicles, on 22nd July 1976. But the 
Licensing Authority rejected his applica- 
tion referring to the -notification under 
which R. 5 (2) was introduced and hold- 
ing that the petitioner had not complied 
with the requirements of R. 5 (2) and his 
application to offer test of competence for 
issue of licence for driving heavy motor 
vehicles was to be rejected. 

3. The petitioner in the second writ 
petition applied for learner’s licence to 
drive heavy motor vehicles on 20th July 
1976. That application was also rejected 
referring to the notification dated 7th July 
1976. 

4. The petitioners in the other two 
writ petitions are persons who have been 
running schools for imparting training in 
driving heavy motor vehicles. Their 
grievance is that they held license to im- 
part training in driving heavy motor 
vehicles and trained several persons and 
even after successful completion of the 
training the applications of those persons 
were rejected on the basis of R. 5 (2) on 
the ground that the applicants must have 
had two years’ experience in driving 
medium motor vehicles and this is opposed 
to the provisions of the Motor Vehicles 
Act and R. 5 (2) is therefore ultra vires. 

5. A common question is involved in 
these petitions and accordingly they are 
disposed of by this order, 


6. On behalf of the State (respondent 
No. 1) a preliminary objection has been 
raised. It is contended that in view of 
Art, 228~A (3) of the Constitution of India, 
a Bench consisting of a minimum number 
of 5 Judges has to hear the matter. 

7. Article 228-A (so far as is relevant 
for our purpose) is as follows :— 

“(1) No High Court shall have jurisdic- 
tion to declare any Central Law to be 
constitutionally invalid, 

(2) Subject to the provisions of Arti- 
cle 131-A, the High Court may determine 
all questions relating to the constitutional 
validity of any State law. 

(3) The minimum number of Judges 
who shall sit for the purpose of’ deter- 
mining any question as to the constitu- 
a validity of any State law shall be 

ve: 
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_ 8 The requirement of Five Judges is 
for determining any question involving 
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constitutional validity of a State law. 
Article 366, Cl. 26-A defines ‘State Law’ 
and the rule in the instant cases comes 
within the ambit of Cl. 26-A (£). It isim- 
perative that the Bench should consist of 
a minimum number of five Judges, if the 
determination is of a question as to the 
constitutional validity of a State Law, 
i.e, if a State Law fis contended to be 
constitutionally invalid. The challenge to 
the State law must be touching the con- 
stitution either as violative of any right 
conferred under the Constitution or 
offending any particular provision thereof. 


9. Making of a rule by virtue of the 
power conferred under the Act is a sub- 
ordinate legislation. The rule can be chal- 
lenged on the ground that it takes away 
or abridges the rights conferred in Part ITI 
of the Constitution or that it offends any 
other provision of the Constitution. The 
rule may also be challenged on the ground 
that it is beyond the power conferred on 
the delegate by the Act or that it is re- 
pugnant to some provision of the Act and 
is, therefore, ultra vires. Only in the 
former case, it can be: said that the chal- 
lenge to the validity raises a question 
touching the Constitution and the question 
for determination would be the constitu- 
tional validity of the rule. In the second 
category no such question touching the 
constitutional validity arises and the in- 
validity urged would not amount to a 
constitutional question or involve any 
determination of the constitutional vali- 
dity of the rule. The provision in Arti- 
cle 228-A, expressed in another form, 
implies that it is not necessary to con- 
stitute a Bench of five Judges if the in- 
validity of a State law is not raised on 
the ground that it is constitutionally in- 
valid but is otherwise invalid. 


10. In the instant case the rule is be- 
ing challenged on the ground that it is 
ultra vires the provisions in the Act. It 
does not involve any question of constitu- 
tional validity and therefore the require- 
ment of Art. 228-A (3) does not apply. 
The preliminary objection raised on be- 
half of the State is accordingly overruled. 

11. In regard to the main contention 
that R. 5 (2) is repugnant to the provisions 
in the Act, reliance has been placed on 
the provisions of Ss. 7 and 8 of the Act 
and also on a decision of this Court in 
Ceril Lobo v. State of Mysore, (1970) 2 
Kant LJ 410: (AIR 1971 Mys 18). 

12. Chapter IIT of the Motor Vehicles 
Act deals with licensing of drivers of 
motor vehicles, Section 4 prescribes that 
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no person under the age of 18 years shall 
drive a motor vehicle in any public place 
and subject to the provisions of S. 14, no 
person under the age of 20 years shall 
drive a transport vehicle in any public 
place. Section 2 defines ‘heavy motor 
vehicle’, ight motor vehicle’ and ‘medium 
motor vehicle’. Under S. 7 (1) a person 
who is not disqualified under S. 4 for 
driving a motor vehicle and who is not 
for the time being disqualified for hold- 
ing or obtaining a driving licence may 
apply to the licensing authority for the 
issue to him of a driving licence. Sec- 
tion 7 (3) provides that where -the appli- 
cation is for a driving licence to drive as 
a paid employee or to drive a transport 
vehicle, or where in any other case the 
licensing authority for reasons to be stated 
in writing requires, the application has to 
be accompanied by a medical certificate in 
Form C signed by a registered medical 
practitioner, Section 7 (4) requires copies 
of photographs being sent along with the 
application in regard to these two cate- 
gories. Section 7 (6) provides that no 
driving licence shall be issued to any ap- 
plicant unless he passes to the satisfaction 
of the licensing authority the test of com- 
petence to drive specified in the Third 
Schedule, Section 7 (7) is as follows :— 


(7) The test of competence to drive 
shall be carried out in a vehicle of the 
type to which the application refers, and, 
for the purposes of Part I of the test-—— 

(a) a person who passes the test in 
driving a heavy motor vehicle shall be 
deemed also to have passed the test in 
driving any medium motor vehicle or light 
motor vehicle; 

(b) a person who passes the test in 

driving a medium motor vehicle shall be 
deemed also to have passed the test in 
driving any light motor vehicle,” 
Section 7 (8) provides that when an ap- 
plication has been duly made to the ap- 
propriate licensing authority and the ap- 
plicant has satisfied such authority of hfs 
physical fitness and of his competence to 
drive and has paid to the authority a fee 
of eleven rupees, the licensing authority 
shall grant the applicant a driving licence 
unless the applicant is disqualified under 
S. 4 for driving a motor vehicle or is for 
the time being disqualified for holding or 
obtaining a driving licence. 

13. A mere reading of R. 5 (2) and the 
provisions in S. 7 (7) of the Act will show 
that the former is plainly contrary to and 
repugnant to the provisions of the Act. 
While under S, 7 (7) the test of com« 
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petence to drive should be of a vehicle of 
the type to which the application refers 
(i.e, if the application is for driving 
licence in respect of a heavy motor vehi- 
cle, the competence should be tested in 
a heavy vehicle), the impugned rule pro- 
vides that the licensing authority con- 
cerned should be satisfied that the appli- 
cant has had at least two years’ experience 
In driving any medium Motor Vehicle. 
While S. 7 (7) (a) provides that a person 
who has passed the test in driving a heavy 
motor vehicle shall be deemed also to 
have passed the test in driving any 
medium motor vehicle or light motor 
vehicle, R. 5 (2) ignores it and further re- 
quires that the applicant should satisfy the 
licensing authority that he thas had two 
years’ experience in driving any medium 
Motor Vehicles. While S. 7 (8) provides 
that a licence shall be granted when the 
application has been duly made and where 
the applicant has satisfied the authority 
of his physical fitness and of his com- 
petence to drive the particular type of 
vehicle and has paid the prescribed fee 
and he is not disqualified under S. 4 from 


driving the motor vehicle or for the time 


being is disqualified from holding or ob- 
taining a driving licence, the rule provides 
that notwithstanding all these conditions 
being satisfied, no authorisation for driv- 
ing heavy motor vehicles shall be granted 
unless the applicant satisfies that he has 
had at least two years’ experience in 
driving medium motor vehicles. The R. 5 
(2) makes a provision which is inconsistent 
with the provisions in the Act and actual- 
ly nullifies the provisions in the Act. It 
is well settled that the rule-making body 
should act within the powers conferred 
by the parent Act and cannot make a rule 
contrary to the provisions in the Act or 
inconsistent therewith. As has been point- 
ed out above R. 5 (2) is clearly contrary to 
the provisions in the Act and repugnant 
to it and is, therefore, ultra vires the Act, 

14. In 1969 the State Government had 
framed Rr. 5(2) and 5(3) prescribing 
similar periods of experience to drive 
medium transport vehicle and heavy 
transport vehicle or stage carriage or con- 
tract carriage. These provisions were 
challenged as being repugnant to S. 7 and 
the contention was upheld by this Court 
in the case referred to above. The new 
provision in R. 5 (2) is similar to the pro- 
vision considered in that decision. The 
reasoning therein equally applies to the 
instant cases, 

15. The learned Government Advocate, 
however, submitted that S. 21 (2) (aa) 
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which was substituted by amendment (by 
Act 56 of 1969) makes provision for the 
rules prescribing minimum qualifications 
of persons to whom licence to drive trans- 
port vehicles are issued and this enabling 
provision could not be availed of in 
sustaining R. 5 (2) and (3) which had been 
struck down as ultra vires the Act in the 
decision cited above, and the present rule 
having been made subsequent to the in- 
troduction of S. 21 (2) (aa) should be held 
to be competent. We do not find any sub- 
stance in this argument. The validity of 
the rule has to be tested on the basis 
whether it is or is not repugnant or ultra 
vires the powers conferred under the Act. 
The provision in S. 21 (2) (aa) for fixing 
minimum qualifications of persons to 
whom licence to drive transport vehicles 
are issued cannot be interpreted as per- 
mitting framing of a rule contrary to the 
provisions in S. 7 of the Act or nullify 
the effect of those provisions. As has 
been pointed out, the provisions in the 
tule are repugnant to the provisions in 
the Act and hence ultra vires the Act and 
accordingly R. 5 (2) of the Rules 1976 
made pursuant to Notification No. HD 16 
TMR 73 dated 7th July 1976 is struck 
down as being ultra vires the Act and 
therefore void. We direct that the 
licensing authorities shall consider the ap- 
plications of the petitioners in W. Ps. 6432 
and 6433 of 1976 for driving licences with- 
out reference to the aforesaid R. 5 (2) and 


in accordance with the provisions of the 
Act, 


16. These writ petitions are allowed. 
The petitioners shall be entitled tọ the 
costs from respondent No. I. Ad -cate’s 
fee Rs, 250/- one set. 


Writ petitions allowed. 
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The State of Karnataka, Petitioner v. 
The Indian Union Owning South Central 
Railway and others, Respondents.’ 

Civil Revn. Petns. Nos. 1657 to 1680 of 
1975, D/- 22-2-1977, 


(A) Constitution of India, Art. 131 — 
Scope of — Rigbt contemplated under 
Art. 131 must flow from Constitution — 
Dispute arising out of contractual obliga- 
tion between the State and the Union of 
India — Does not attract Art. 131. 
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A.L R. 


The legal right contemplated under 
Art, 131 is one which is clearly relatable 
to a right flowing from provisions of the 
Constitution and not to any other. The 
right, sought to be enforced in this case, 
arises from a contract between a carrier 
(the Railways) and a cansignee (the State), 
This right is not one contemplated under 
Art. 131 and hence the Article is not at- 
tracted. AIR 1970 SC 1446, Rel. on.; AIR 
1965 Ker 277 (FB) and AIR 1976 SC 2538, 
Dist, (Paras 4, 5, 6) 

(B) Constitution of India, Art 141 — 
Obiter dicta of Supreme Court — Are 
binding on ali Courts in India. AIR 1975 
SC 1087 and 1968 Jab LI 213 (SC), Fol- 
lowed. (Para 7) 
Cases Referred: Paras 
AIR 1976 SC 2538 
AIR 1975 SC 1087: 1975 Cri LJ 928 q 
1972 FAC 549 (Punj & Har) 7 
AIR 1970 SC 1446 6 
1968 Jab LJ 213 (SC) 7 

4 
q 


Chronological 


AIR 1965 Ker 277 (FB) 2, 
AIR 1960 SC 195: 1960 Cri LJ 283 


N. Venkatachala, 2nd Addl. Govt. Advo- 
cate in all the C. R. Ps. for Petitioner; 
H. G. Balakrishna, for Respondent No. 2 
in all the C. R. Ps. 


ORDER :—- These 24 petitions can be 
disposed of by a common order as a com- 
mon question of law has arisen in all of 
them. They are preferred by the State 
of Karnataka against the judgment of the 
Civil Judge, Bagalkot, in Miscellaneous 
Appeals Nos. 14, 19, 20, 21, 32, 33, 34 and 
35 of 1973 and 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 22, 30 and 31 of 1974, whereby 
the judgment of the Additional Munsiff 
at Bagalkot in Original Suits Nos. 78, 63, 
65, 67, 11, 12, 13, 66, 7I, 75, 79, 77, 81, 62, 
68, 70, 76, 80, 74, 64, 9, 69, 8 and 10 of 
1972 respectively stood affirmed, 

2. The suits in point were filed by the 
State of Karnataka for recovery of 
damages for short delivery of wheat by 
the Southern Railway Administration 
which was a property of the Union of 
India. Among the defences raised on be- 
half of the defendants, there was one ap- 
pertaining to the jurisdiction of the Court 
to entertain suits of the present nature, 
The specific plea în that regard was that 
the suits, being between the State and 
the Union of India, were only cognizable 
by the Supreme Court under Art. 131 of 
the Constitution of India. The trial court 
upheld this plea of the defendants and 
directed the return of the plaints for pre- 
sentation to the proper Court. The ap- 
peals filed by the State were dismissed by 


s 
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the learned Civil Judge, principally fol- 
lowing the observations in the decision of 
the Full Bench of the High Court of 
Kerala in the case of Kerala State v. 


General Manager, Southern Railway, 
Madras, (AIR 1965 Ker 277). Hence these 
petitions. 


3. On behalf of the State, the learned 
Second Additional Government Advocate, 
placing reliance on certain decisions of 
the Supreme Court, which I shall refer to 
later, contended that the enforceable 
‘legal right’ envisaged under Art. 131 of 
the Constitution must be one which flows 
directly from the Constitution and not 
any other, and that the present suits were 
not concerned with any such rights. Sri 
H. G. Balakrishna, the learned counsel 
appearing for the defendant-Railway Ad- 
ministration, contended that the decision 
relied on on behalf of the petitioner was 
clearly distinguishable in that the specific 
fssue relative to Art. 181 of the Constitu- 
tion, which had been noticed therein, had 
not been decided. He also invited atten- 
tion to the judgment of the Supreme 
Court whereby the appeal against the 
judgment of the Kerala High Court refer- 
red to and relied on by the Courts below, 
had been dismissed. 

4. I shall now proceed to examine the 
cases cited. In the case of Kerala State 
v. General Manager, Southern Railway, 
(AIR 1965 Ker 277), a Full Bench of the 
Kerala High Court had occasion to consi- 
der a question whether a suit by a State 
against the Union of India could be in- 
stituted only in the Supreme Court of 
India under Art. 131 (a) of the Constitu- 
tion, ‘That was also a suit filed by the 
State of Kerala for recovery of damages 
for short delivery of goods consigned 
through Railways. The only portion of the 
judgment relevant to this question reads: 

“The plaintiff has put in an application 
in this Court for impleading the Union of 
India as a party to the suit. We do not 
think that any useful purpose will be 
served. by allowing this application. If 
the application is allowed and the Union 
of India made a party, the suit must be 
dismissed as under Art, 131 (a) of the 
Constitution of India asuit by one State 
against the Union of India can only lie in 
the Supreme Court of India. We there- 
fore dismiss the petition.” 

It will be seen from the above observa- 
tions that no reasons have been furnished 
for the conclusion arrived at. I have. also 
not been able to see. any discussion bear- 
ing on this question in any other portion 
of the judgment, =.._—- 
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5. The above judgment had been 
taken up in appeal to the Supreme Court 
and the judgment thereon has been ren- 
dered in the case of State of Kerala v. 
General Manager, Southern Railway, 
(AIR 1976 SC 2538). The Supreme Court 
while noticing the question posed before 
the Kerala High Court bearing on Art. 131 
of the Constitution, has not adverted to 
the scope and ambit of Art. 131 of the 
Constitution in the body of the judgment. 
The decision in the case turned actually 
on whether or not the Union of India was 
a necessary party to such a suit and whe- 
ther an attempt to amend the plaint by 
impleading the Union of India at the stage 
of the appeal before High Court ought to 
be acceded to. It is therefore clear that 
these two judgments to which my atten- 
tion has been invited by the learned coun- 
sel for the Railways, are of little help in 
the interpretation of Art. 131 of the Con- 
stitution of India. 

6. I will now turn to the cases relied 
on by the learned Government Advocate. 
A Constitution Bench of the Supreme 
Court ih the case: of State of Bihar v. 
Union of India, (AIR 1970 SC 1446) had 
occasion to examine and interpret ‘the 
nature. of the legal right, contemplated 
under Art. 131 of the Constitution of 
India. The relevant enunciation reads: 

“Although Art. 131 does not define the 
scope of the disputes which this Court 
may be called upon to determine in the 
same way as S. 204 of the Government 
of India Act, and we do not find it neces- 
sary to do so, this much is certain that 


the legal right which is the subject of dis- 
pute. must arise in the context of the Con- 
stitution and the Federalism it sets up. 


However, there can be no doubt that so 
far as the parties to the dispute are con- 
cerned, the framers of the Constitution 
did intend that they could only be the 
constituent units of the Union of India and 
the Government of India itself arrayed 
on one side or the other either singly or 
jointly with another unit or the Govern- 
ment of India.” (Emphasis supplied) 
From the above enunciation it seems to 
me clear enough that the legal right con- 
templated under Art. 131 of the Constitu- 
tion is one which is clearly relatable to a 
right flowing from the provisions of the 
Constitution, and not to any other. In 
the instant case, the right sought to be 
enforced arises from a contract between a 
earrier and a consignee. But Sri Bala- 
krishna relied on an enunciation in the 
judgment and contended that that was a 


~ 
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case which was distinguishable on facts 
in that the issue relating to the question 
‘whether the alleged cause or causes of 
action in this suit are within Art. 131 of 
the Constitution’ had not been decided 
and issue No. 2, namely, ‘whether this suit 
is within the scope of Art. 131 of the 
Constitution in view of a non-State, viz., 
defendant No. 2, having been made a 
party to the suit ?’? had been answered in 
the negative. It is apposite to refer to the 
observations of the Supreme Court in the 
context of the decision on issue No. 2. The 
enunciation reads: 

“Apart from these special provisions a 
dispute which falls within the ambit of 
Art. 131 can only be determined in the 
forum mentioned therein, namely, the Su- 
preme- Court of India, provided there has 
not been impleaded in any said dispute 
any private party, be it a citizen or a firm 
or a corporation along with a State either 
jointly or in the alternative. A dispute in 
which such a private party is involved 
must be brought before a court, other 
than this court, having jurisdiction over 
the matter.” 


7. It is no doubt true that the 1st issue 
in the case of State of Bihar which had a 
direct bearing on the scope and ambit of 
Art. 131 of the Constitution of India had 
been left undecided by the Supreme 
Court. But the enunciation concerning 
the legal right envisaged under Article 131 
of the Constitution of India and pro- 
duced earlier, cannot on that account be 
considered as obiter, It is clear from that 
case even in the context of the decision 
on the second issue concerned therewith, 
the definition and the ambit of Article 131 
was to some extent involved. This apart, 
even if it is considered as obiter, which 
seems to be the case in so far as I could 
gather from the contention urged by Sri 
Balakrishna, it would be binding on all 
the Courts in the country. In this con~ 
text, attention was invited to an enuncia- 
tion of the Supreme Court in the case of 
Municipal Committee, Amritsar v. Hazara 
Singh, (ATR 1975 SC 1087). The relevant 
enunciation, reproduced from an earlier 
judgment of the Supreme Court in Malwa 
Co-operative Milk Union Ltd., Indore v. 
Biharilal, decided on 14-8-1967,* reads: 

“Judicial propriety, dignity and decorum 
, demand that being the highest judicial 
tribunal in the country even obiter dictum 
of the Supreme Court should be accepted 
as binding. Declaration of law by that 
Court even if it be only by the way has to 


*Reported in 1968 Jab LJ 213 (SC). 
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be respected. But all that does not mean 
that every statement contained in a judg- 
ment of that Court would be attracted by 
Art. 141. Statements on matters other 
than law have no binding force. Several 
decisions of the Supreme Court are on 
facts and that Court itself has pointed out 
in Gurcharan Singh v. State of Punjab, 
(1972 FAC 549) (Punj & Har) and Pra- 
kash Chandra Pathak v. State of Uttar 
Pradesh, (AIR 1960 SC 195) that as on 
facts no two cases could be similar, its 
own decisions which were essentially on 
questions of fact could not be relied upon 
as precedents for decision of other cases.” 
For these reasons, I am unable to uphold 
the contention urged by Sri Balakrishna 
in the context of State of Bihar’s case. 
8. In the light of the foregoing discus- 
sion, the revision petitions are accepted 
and are accordingly allowed. The orders 
of both the Courts below are set aside. 
The matters will now go back to the trial 
Court with a direction that the plaints 
concerned be entertained and suits be dis~ 
posed of in accordance with law. There 
will be no order as to costs, 
Revisions allowed, 
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Chandra Bai, Petitioner v. Tukaram 
and others, Respondents. 

Civil Revn. Petn. No. 368 of 1974, D/~ 
21-2-1977,* 

Karnataka Rent Control Act (22 of 1961), 
S. 21 (1) (£) — “Sub-letting” — Lease of 
open land — Lessee building on it — 
Lease of building by lessee — Whether 
amounts to “sub-letting”, 

Under a lease for a fixed term, the 
lessee agreed to pay certain rent “for the 
said open land”, He had already con- 
structed a house thereon and was also to 
construct another house. He was to hand 
over the land with the buildings at the 
end of the term of the lease. He agreed 
that he had no right either to mortgage 
or sell it and that he would not alienate 
it. He was to use the building himself 
and keep it in good repairs. He leased a 
portion of the building. The question was 
whether this amounted to “sub-letting”. 

Held that on the construction of the 
lease it could not be held that what was 


*(Apainst order of 2nd Addl. Dist. J., 
Dharwar, D/- 30-6-1973). 
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ing already constructed and the building 
to be constructed by the lessee. Hence 
leasing of a portion of the building con- 
structed by lessee could not be termed as 
a sub-lease within the meaning of S. 21 
(1)(f). ATR 1958 SC 789 and AIR 1966 SC 
1939, Followed; AIR 1953 SC 16, Dist. 


(Para 13) 
Cases Referred: Chronological Paras 
AIR 1966 SC 1939 10 
AIR 1958 SC 789 9, 12, 13 
AIR 1957 Bom 94 10, 11 
AIR 1953 SC 16 12 


K. S. Savanur, for Petitioner; Bala- 
krishna Sastry, for Respondents. 

ORDER :— This petition is directed 
against the judgment dated 30-6-1973 
passed by the II Additional District Judge, 
Dharwar, in H. R. C. Appeal No. 71 of 
1971 setting aside the order passed in 
H. R. C. No. 50 of 1968 by the Additional 
Munsiff, Hubli and dismissing the applica- 
tion filed by the petitioner under Ss. 21 
(1) (a) and 21 (1) (@ of the Karnataka 
Rent Control Act (hereinafter referred to 
as ‘the Act’). 


2. The undisputed facts are that the 
petitioner is the owner of open site bear- 
ing C. T. S. No. 1858 in Ward No. V of 
Hubli and also bearing municipal 
H. D. M. C. No. 19. She has leased out 
the site to respondent 1 Tukaram since 
dead. His legal representative, namely, 
the wife has been brought on record. 
Tukaram had constructed a structure 
worth about Rs. 400/- by 18-5-1964. On 
18-5-1964, the petitioner and Tukaram 
entered into a contract of lease as per 
Ext. P-1. 

3. The petitioner filed an application 
under S. 21 (1) (a) and (Ë) of the Act con- 
tending that as per Ext. P-1 Tukaram had 
to erect a construction worth about 
Rs. 600/- but had failed to erect such a 
construction and that Tukaram had not 
paid rental from 18-5-1964 and hence had 
become a defaulter within the meaning of 
S. 21 (1) (a) of the Act and lastly that 
Tukaram had sub-let certain rooms in the 
building constructed by him on the land 
to respondents 2 and 3 as such was liable 
to be evicted und - S. 21 (1) (£) of the Act. 

4. Sri. Tukaram contended that he had 
leased out two rooms to respondents 2 
and 3 and that lease did not amount to 
‘sub-letting within the meaning of S. 21 
(1) (£) of the Act and that he had not at 
all committed default in payment of rent. 
The learned Munsiff without going into 
the question whether the rooms admit- 
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tedly leased by Tukaram to respondents 2 
and 3 also included the demised premises 
under the lease agreement, Ext. P-1, held 
that Tukaram had sub-let the two rooms 
to respondents 2 and 3. The case of the 
petitioner under S. 21 (1) (a) of the Act 
was not pressed. A decree for eviction 
was passed on the ground available to the 
petitioner under S. 21 (1) (£) of the Act. 

5. In appeal, the learned II Addl. Dis- 
trict Judge, held that the construction 
erected by Tukaram was not the property 
leased out by the petitioner to Tukaram 
and hence letting out of the two rooms 
by Tukaram to respondents 2 and 3 did 
not amount to sub-letting within the 
meaning of S. 21 (1) (f) of the Act and 
allowed the appeal. 


6. The relevant terms in Ext, P-1 may 
be summarised as follows: 


(1) I have agreed to pay you Rs. 120/- 
per year as rental for the said open land. 
I will pay the rental by 18th of every 
month, 

(2) I have already constructed on the 
said land a construction by spending 
Rs. 400/- and I will construct another 
construction by spending Rs. 600/-. I will 
myself make use of the said construction. 


(3) I will myself pay the municipal tax 
and keep the property in repair at my 
cost, 

(4) The lease period is 15 years from 
18-5-1964. On 17-5-1979 I will hand over 
vacant possession of the building without 
taking any money from you and without 
spoiling the building in any manner. 

(5} I have no right either to mortgage 
or to sell the building and I will not 
alienate the building. 

(6) In case I die before the expiry of 
the said 15 years and my wife is alive, she 
will enjoy the property for the balance 
of 15 years and in case she also dies, you 
have a right to take possession of the 
land as well as the building. 

7. I have already pointed out that the 
learned Additional Munsiff has not gone 
into the question whether by this contract 
the landlady leased out the building 
worth Rs. 400/- already constructed by 
Tukaram on the land and the building 
worth Rs. 600/~ to be constructed by him. 
The learned It Additional District Judge 
has held that the leased premises consisted 
only of the open site and not of the build- 
ing that was worth Rs. 400/- and the 
o ndog worth Rs. 600/~ to be construct- 
e 

8 Sri. K. S. Savanur, learned counsel 
appearing on behalf of the petitioner, 


172 Kant. [Prs. 3-12] 


out the land to respondent Tukaram 
on which a building was erected worth 
Rs. 400/- by him and a building worth 
Rs. 600/- was to be erected by him. 
In support of this contention he pointed 
out that the term that Tukaram had not 
reserved any right either to mortgage or 
to sell or to alienate in any manner the 
buildings worth Rs. 400/~ plus Rs. 600/- 
and had agreed to hand over vacant pos- 
session of the buildings also without claim- 
ing any kind of compensation from the 
landlady after the expiry of the fifteen 
years, are inconsistent with the proprie- 
tary right of Tukaram in the buildings 
and consistent with the proprietary right 
of the petitioner-landlady in the build- 
ings. He further argued that no sooner 
than respondent-Tukaram constructed the 
building worth Rs. 600/~ i.e. after Exhi- 
bit P-1, the ownership in that building 
vested with the. petitioner-landlady and 
the only right that Tukaram got under 
Ext. P-1 was to be in possession for 15 
years and the petitioner's right of pos- 
session was deferred bv 15 years only. 

9. Sri. Balakrishi.. Shastry, learned 
counsel appearing on behalf of respon- 
dent 1 (a) argued that the facts and cir- 
cumstances of this case. call for the ap- 
plication of the decision of the Supreme 
Court in Dr. K. A. Dhairyawan v. J. R. 
Thakur, (AIR 1958 SC 789) and when that 
is applied it would be clear that the de- 
mised premises under Ext. P-1 was only 
the open site and as such lease of the two 
rooms to respondents 2 and 3 by respon- 
dent-Tukaram did not amount to sub- 
letting of the premises within the mean- 
ing of S. 21 (1) (£) of the Act. 

10. In Vinayak Gopal Limaye v. Kashi- 
nath Athavale, (AIR 1957 Bom- 94) it is 
laid down as follows: 

“It was suggested during the course of 
the hearing of these revisional applica- 
tions that, if a building lease attracts the 
provisions of the Rent Act, the occupants 
of the building would have to be regard- 
ed as sub-tenants within the meaning of 
S. 15 and their sub-tenancies would fall 
within the mischief of 5. 15 of the Act. 
We are not impressed by this argument. 
Section 15 no doubt enjoins upon the 
tenant not to sub-let or transfer his 
rights. But the prohibition ïs in respect 
of the whole or any part of the premises 
Jet to the tenant; and when a builder lets 
out a building to his tenants, technically 
he is not leasing out the open plot which 
has been let to him by his lessor, but he 
is letting out the structure built by him. 
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If it is permissible to draw a distinction 
between the open plot which is the sub- 
ject-matter of the first lease and the 
building which is the subject-matter of 
the second lease, then S. 15 may not 
affect the rights of the actual occupants 
let in by the builder of the building. No 
doubt, this distinction may appear to be 
technical and notional: but, as I have 
already indicated, some of the unusual 
features which building leases of this 
kind disclose are the inevitable result of 
the doctrine of dual ownership recognised 
under the Indian law.” 


This decision is approved in the decision 
in Mrs. Dossibai N. B. Jeejeebhoy v. 
Khemchand Gurumal, (AIR: 1966 SC 1939), 
The Supreme Court: has observed as fol~ 
lows in para. 11 of its Judgment: 


“It is unnecessary for us to decide whe- 
ther if there is no contract to the con- 
trary, S. 15 will really stand in the way 
of a lessee of the land letting out build- 
ings constructed by him on such land. We 
may say however that there is in our 
opinion much force in the argument 
which found favour with the Bombay 
High Court in Vinayak Gopal v. Laxman 
Kashinath, (AIR 1957 Bom 94), where the 
very question which is now before us 
arose for decision, that the bar of S. 15 
will operate. only in the way of letting out 
the land of which lease has been taken, 
but will not stand in the way of letting 
the building constructed on the land.” 

11. Exhibit P-1 itself draws distinction 
between the open land which is the sub- 
ject-matter of Ext. P-1 and the building 
which is worth Rs. 400/- already existing 
and the building worth Rs. 600/- to be 
constructed by the respondent Tukaram, 
Hence the. principle laid down in Vinayak 


Gopal’s case, (AIR 1957 Bom $4) will 
apply. 
12. The facts in Dr. K. A. Dhairya- 


wan's case, (AIR 1858 SC 789) were as 
follows : 

“The trustees of the Mankeshwar Tem- 
ple trust executed a registered lease on 
May 23, 1927 in favour of Moreshwar 
Kashinath and Radhabai, wife of Rama- 
krishna Bhai Thakore. in regard to a par- 
cel of land. The period of lease was for 
21 years. The rent reserved was Rs. 50/~ 
per month. Under the terms of the lease, 
the lessee had to construct within six 
months from the date of the lease a double 
storeyed building consisting of shops on 
the ground-floor and residential rooms on 
the upper-floor. The construction had to 
be to the satisfaction of the lessors’ engi~ 
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neers, The building had to be insured in 
the joint names of the lessors: and lessee 
with the Insurance firm approved by the 
lessors, On the termination of 21 years 
or earlier, the lessee was to surrender 
and yield up the demised: premises includ- 
ing building without any compensation 
for the same, On May 14, 1948, shortly 
the lease was to be expired, the lessors 
gave notice to the lessee to deliver pos- 
session of the demised premises and the 
building on the expiry of the lease i.e. 
on May 22, 1948.” 


The Supreme Court held that on the expiry 
of the period, the lessors were bound to 
vacate the premises unless they were pro- 
tected by the Bombay Rents, Hotel and 
Lodging House Rates Control Act (Bom- 
bay Act 57 of 1947) and although the 
period of lease had expired the lessee hav- 
ing continued to remain in ‘possession 
without the assent of the lessors, he 
would be a tenant of the land within the 
meaning of that expression as defined in 
Act 57 of 1947 and so far as the demised 
land was concerned the lessee could not 
be evicted so long as he complied with 
the provisions of Act 57 of 1947 and fur- 
ther although under S. 108 of the T. P, 
Act the lessee had the right to remove 
the building, by the contract he. had 
agreed to hand over the same to the les- 
sors without the right to receive compen- 
sation at the end of the lease and that was 
a matter of contract between the parties. 
Because of such a contract the ownership 
in the building was not transferred to the 
lessors so long as the lease subsisted. It 
was argued before the Supreme Court that 
the case of the lessors was governed by 
the decision of the Supreme Court in M/s, 
Bhatia Co-operative Housing Society 
Limited v. B. C. Patel, (AIR 1953 SC 16), 
Sri. K. S, Savanur also urged that the 
case on hand attracts the decision in M/s. 
Bhatia Co-operative Housing Society’s 
case, 

13. Many of the terms of the lease in 
the case cited were similar to the terms 
found in the lease in the present case. 
However, Cl. 18 of the lease in the case 
referred to states that immediately after 
the completion within the time limited by 
condition 7, the lessor of the land would 
grant the lease of the land with the build- 
ing thereon for a term of 999 years from 
the date of the auction at the yearly rent 
calculated in accordance with the accept- 
ed bid for the plot. There could be no 
question ïn the matter of interpretation in 
the case cited that a lease would be grant- 
ed not only on the land but also of the 
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building thereon for the term of 999 years 
from the date of auction. There is no 
such clause in the lease Ext. P-1 in the 
present case, Hence I hold that the prin- 
ciple laid down by the Supreme Court in 
Dr. Dhairyawan’s case, (AIR 1958 SC 789) 
applies to the case on hand. It may be 
noted that in Dr. Dhairyawan’s case many 
more terms which can be argued to be 
inconsistent with the concept of owner- 
ship were in the contract of lease. These 
terms were that a building of a specific 
nature: was to be constructed by the lessee 
within a stipulated period and such con- 
struction was to be to the satisfaction of 
the engineers of the lessors and that the 
constructed building was to be insured 
jointly in the names of the lessors and 
the lessee with the insurance company 
approved by the lessors. The only term 
relied upon by Sri. Savanur is that the 
lessee. had no right either to mortgage or 
to sell or to alienate in any manner the 
buildings constructed by him. The Su- 
preme Court held to the contrary even 
when there were much more rigorous 
terms in the contract of lease involved in 
Dr. Dhairyawan’s case. Hence, Iam unable 
to agree with the contention of Sri Sava- 
nur that on the construction of document 
Ext. P-1 has to be held that what was 
leased to Tukaram by the petitioner-land- 
lady was not only the land: but the build- 
ing worth Rs. 400/- already constructed 
by Tukaram and the building worth 
Rs. 600/- to be constructed by Tukaram. 
When that is so, leasing of a portion of 
the building, namely two rooms con- 
structed by Tukaram to respondents 2 
and 3 cannot be termed as a sub-lease 
within the meaning of S. 21 (1) £) of the 
Act. Hence the contention of the peti- 
tioner has to fail. In the result, this peti- 
tion fails and is dismissed, 


14. No order as to costs under the cir- 
cumstances of the case. 


Revision dismissed, 
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Second Appeal No. 1389 of 1973, DJ- 
3-2-1977,* 





*(Against judgment and decree passed by 
Civil J., Bidar, D/- 27-7-1973). 
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(A) Specific Relief Act (1963), S. 31 — 
Prayer for cancellation when unnecessary 
— Redemption suit — Mortgagor alleging 
sale-deed executed by him in favour of 
mortgagee to be invalid — Suit maintain- 
able without prayer for cancelling the 
deed. 


In the instant redemption case the 
mortgagor-plaintiff’s case was that the 
sale deed was a nominal one and was not 
intended to be effective by the parties to 
it. It was not their case that the sale 
deed was a voidable instrument. Hence 
that it was necessary for the plaintiffs to 
seek the relief of cancellation of the sale 
deed. When the document in question is 
a void one, the question of seeking its 
cancellation would not arise at all. It is 
only when a document is a voidable one, 
that is valid until it is declared as void, 
that the question of seeking its cancella- 
tion would arise. (Para 3) 

(B) Evidence Act (1872), S. 92 — Oral 
evidence — Admissibility of — Plaintiff 
alleging certain sale-deed to be sham — 
Oral evidence is admissible to prove in- 
tention. 

In order to attract the provision of S. 92 
there should be a contract in existence. 
When a party pleads that there was no 
contract at all or that an instrument 
which had been brought into existence 
earlier was only a sham one not intended 
to be acted upon, it would be open to him 
to establish by oral evidence that there 
was no intention on the part of the par- 
ties to bring into existence a contract or 
an effective. document. (Para 3) 


A. M. Farooq, for Appellants; K. R. D. 
Karanth, for Respondent. 

JUDGMENT :— The appellants, who 
were plaintiffs in O. S. No. 21 of 1968 on 
the file of the Munsiff, Bidar, instituted 
the said suit for redemption of a mortgage 
executed by Saiduddin alias Saidan Saheb 
on 7-6-1951 for Rs. 2,500/- (O. S.) in fav- 
our of the defendant mortgaging a house 
belonging to him, as his heirs. It would 
appear that the mortgagor Saiduddin had 
also executed a sale deed dated 6-11-1952 
in favour of the defendant purporting to 
convey his right, title and interest in the 
said house. The plaintiffs pleaded in the 
course of the plaint that the sale-deed in 
question was a nominal one and the par- 
ties to it did not intend that it should be 
an effective instrument. They, therefore, 
pleaded that they were entitled to redeem 
the mortgage dated 7-6-1951 notwith- 
standing the alleged nominal sale-deed 
dated 6-11-1952. The defendant contend- 
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ed, among other pleas, that the suit for 
redemption was not maintainable since 
the mortgagor had parted with his right, 
title and interest in the property under 
the sale-deed dated 6-11-1952. 

2. One of the issues framed by the 
trial court in the suit was “whether the 
present suit for redemption of the mort- 
gage dated 7-6-1951 is maintainable with- 
out getting the sale-deed dated 6-11-1952 
cancelled ?” After the issues were framed, 
the case was posted for trial. After seve- 
ral adjournments, the trial] court posted 
the case to hear the parties on issue No. 2 
extracted above, which was treated as a 
preliminary issue. After hearing the 
learned counsel for the parties, the trial 
court rejected the plaint holding that 
without a prayer for cancellation of the 
sale-deed the suit was not maintainable. 
Aggrieved by the order of the trial court, 
the plaintifis filed an appeal in Misc. A. 
No. 21 of 1972 on the file of the Civil 
Judge, Bidar. That appeal was also dis- 
missed. Hence, this second. appeal. 

3. A reading of the plaint shows thaf} 
the plaintiffs case was that the sale deed| 
executed by Saiduddin was a nominal one 
and was not intended to be effective by] 
the parties to it. It was not their case that 
the sale deed was a voidable instrument. 
In the circumstances, the courts below 
were in error in holding that it was neces-| 
sary for the plaintiffs to seek the relief 
of cancellation of the sale deed. They 
were further in error in thinking that no 
oral evidence could be adduced by the 
plaintiffs to show that the document was 
a nominal one. When the document in 
question is a void one, the question ofi 
seeking its cancellation would not arise at 
all. It is only when a document is a 
voidable one, that is valid until it is de- 
clared as void, the question of seeking its 
cancellation would arise. Section 92 of 
the Indian Evidence Act precludes a 
party from adducing oral evidence for the 
purpose of contradicting, varying, adding 
to, or subtracting from the terms of a 
contract or grant. In order to attract the 
provision of S. 92 there should be a con- 
tract in existence. When a party pleads 
that there was no contract at all or that 
an instrument which had been brought 
into existence earlier was only a sham one 
not intended to be acted upon, it would 
be open to him to establish by oral evi- 
dence that there was no intention on the 
part of the parties to bring into existence 
a contract or an effective document, The 
Courts below while disposing of the case 
before them, failed to nofice the above 
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distinction. The order passed by the trial 
court rejecting the plaint and the judg- 
ment passed by the lower appellate court 
are, therefore, liable to be set aside. They 
are, accordingly, set aside, The suit is 
remitted to the trial court with a direc- 
tion to dispose it of afresh after record- 
ing the evidence to be adduced by the par- 
ties: The trial court shall if necessary 
after hearing the parties re-cast the issues 
framed in the suit. 

4, The institution fee paid on the 
memorandum of appeal shall be refund- 
ed to the appellants. No costs. 

Appeal allowed. 
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G. K. GOVINDA BHAT, C. J. AND 
M. N. VENKATACHALIAH, J. 

Gooty Thotappa and others, Appellants 
v. Gooty Gurusiddappa and another, Res- 
pondents. 

First Appeal No. 36 of 1971, D/- 1-2- 
1977.* 

(A) Hindu Law — Partition — Inten- 
tion to separate — Ascertainment of 
shares — Effect. 


When some coparceners desire to sepa- 
rate, it may become necessary to refer in 
quantitative terms to the shares of the 
others who desire to continue joint, such 
reference being obviously for the purpose 
of determining the shares to be allotted 
to the out-going coparceners and as a 
means of calculation. The mere fact that 
shares of the coparceners are so ascer- 
tained does not by itself necessarily lead 
to an inference that the ascertained shares 
stand separated. To constitute such sepa- 
ration mere ascertainment is not suffi- 
cient; but the share should be defined 
with the intendment of an immediate 
partition, for, to effect severance intention 
is essential. In the absence of such in- 
tention, mere ascertainment of shares 
would neither justify nor necessarily lead 
to an inference of severance. AIR 1967 SC 
1124, Rel. on. (Paras 13, 14) 

(B) Hindu Law — Partition — Father 
separating from other branches — Whe- 
ther minor son alse gets separated from 
other branches. 

The general principle is that a Hindu 
family ig presumed: to be joint unless the 
contrary is proved: but where it is shown 


*(Against judgment and decree of Civil 
Judge, Bellary, D/- 4-11-1970). 
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that one coparcener did separate and had 
his share partitioned off for him there is 
no presumption that the rest of the mem- 
bers continued to be joint. There is no 
presumption too that because one mem- 
ber separated himself there has been a 
partition in regard to all. It would be a 
question of fact in each case to be deter- 
mined upon evidence relating to the inten- 
tion of parties whether there was a sepa- 
ration amongst them or whether they re- 
mained united. The remaining coparce- 
ners may, without any special agreement 
amongst themselves, continue to be co- 
parceners and to enjoy aS members of 
joint family what remained of the pro- 
perties. The whole thing depends upon 
intention. Partition may stop at the pri- 
mary stage, that is to say, the members 
of each branch may remain joint while 
the branches became separate from each 
other, Similarly, one member or one 
branch only may separate from the other 
members or branches, while the latter 
continue to live jointly as before. Hence, 
partition or separation of one or some 
members is not incompatible with the 
jointness of the remaining branches 
Therefore, when the partition deed did 
not manifest an intention to sever the 
joint status so far as the minor son was 
concerned, his joint status could continue 
without there being a special agreement. 
Under the Hindu law there is no distinc- 
tion between a major coparcener and a 
minor coparcener, so far as their rights in 
the joint family properties are concerned. 
By virtue of the minority that right can- 
not be exercised by a minor in the same 
manner as would a major coparcener. It 
is therefore that a guardian or next 
friend acting on behalf of the minor can 
exercise volition on his behalf. Even if 
expression of volition in favour of con- 
tinuance is necessary, when a guardian or 
next friend acting on behalf of the minor 
can exercise such volition to separate, by 
the same token and consistent with first 
principles, such volition can also be exer- 
cised in favour of continuance. However, 
in case the volition is exercised in favour 
of separation, such exercise should be ap- 
proved of by the Court. Held that in the 
partition deed, the father of the minor 
had clearly expressed himself in favour of 
the minor remaining in the joint family 
fold. (Para 16) 

(C) Hindu Law — Partition — Determi- 
nation of shares. AIR 1915 Bom 255, Dis- 
sented from. 

The rule that the allotments be equal at 
a stirpital partition amongst different 
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branches applies to cases in which all the 
branches desire and effect a partition at 
the same time. In cases where only some 
members of the joint family separate 
from it at one time and others on a sub- 
sequent occasion, regard should be had to 
the ghares allotted at the first partition in 
computing the shares to be ailotted at 
the second partition. Accordingly, having 
regard to the 1/16th share allotted to the 
father at the earlier partition what was 
allowable te his minor son at the second 
partition was the remaining 1 anna of 
that branch. (1882) TLR 5 Mad 362, AIR 
7929 Mad 865 (FB), Rel. ons AIR 1915 


Bom 255, Diss, from. (Para 17) 
Cases Referred: Chronological Paras 
AIR 1967 SC 1124 13 
AIR 1929 Mad 865 (FB) 17 
AIR 1915 Bom 255: ILR 39 Bom 734 T7 
(1882) ILR 5 Mad 362 17 


V. Krishna Murthy and Basavalingappa, 
for Appellant No. 2: Jayavittal Kolar (for 
No. 1) and Padubidri Raghavendra Rao 
(for No. 2), for Respondents. 


VENKATACHALIAH, J.:— This appeal 
brought on behalf of defendants 1 and 2 
in O. S. No, 123 of 1974 on the file of the 
Court of the Civil Judge, Bellary, is 
directed against the judgment and decree 
dated 4-11-1970 made therein decreeing 
partition and possession of plaintiff's 1/7th 
share in the plaint ‘A’ schedule properties 
(excluding, however, House Item No. 1; 
and Item 5 and Items 17 to 35 thereof). 


2. First respondent herein is the plain- 
tiff. Appellants 1 and 2 and the second 
respondent are defendants 1, 2 and 3 
respectively. ‘The parties are hereinafter 
referred with reference to their array and 
ranking in the Court below. 


3. It is averred in the plaint that par- 
ties were members of « Hindu undivided 
family and that the immovable properties 
in the pl-int 'B’ schedule and the move- 
ables in the plaint ‘B’ schedule constitute 
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coparcenary estate liable to partition, 
plaintiff claiming a 1/15th share therein. 

The relationship amongst the parties is 
set out in the following genealogical 
table; 

{see the Table below) 

Plaintiff alleged that the said ioint family 
was originally comprised of two branches: 
Channappa and his brother Jambappa re- 
presenting -one branch and Thotappa, 
Kotrappa and Chandrappa — defendants 1 
to 3 respectively and Veerappa, plaintiff's 
father, representing the other branch of 
Gaddeppa-II, each branch having had a 
moiety of interest, In the latter branch 
each of the four sub-branches had an un- 
divided 1/4th share. In other words, 
Channappa and Jambappa together had 
an undivided half-share and the branches 
of Veerappa, Thotappa, Kotrappa and 
Chandrappa which together constituted 
the branches of Gaddeppa-II was entitled 
to the other half, 


4. it ts further averres. in the plaint 
that the conduct of Veerappa, plaintiff's 
father, not having been considered satis- 
factory, he separated himself from the 
other members, including the plaintiff, as 
this was considered to be in the best 
interest of the family; and that accord- 
ingly, under a registered deed of partition 
dated 17-1-1935 (Ext. P-1) Veerappa se- 
parated himself from the joint family, 
having taken away his individual 1/16th 
share in the family properties. The said 
partition, it is averred, was confined to 
the interest of Veerappa alone, as in view 
of his conduct, ft was considered undesir- 
able to effect severance of the plaintiff's 
joint status in the joint family, and that 
accordingly, plaintiff continued to be a 
member of the joint family til! a notice 
demanding partition (Ext. P-8(a)) was 
issued prior to the institution of the suit. 


5. The third defendant did not contest 
the plaintiffs claim, except in the matter 
of certain particulars touching the exist- 








GENEALOGY 
Gaddeppa (dead) 
I { 
Veerappa (dead) engines (dead) 
I j I 
Channappa Jambappa Gaddeppa-II Kotrappa  Andanavva 
(died in 1945 and (died after 1045) (dexd). (dead): 
predeceased Jambappa) I 
I l i 
Veerappa Thotap Kotrappa Chandra 
eS K (Deft. 1) Dele) a alias 
rusiddappa Chandraveera 
(Plaintiff), - (Dek, 3 ia 
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ence and the extent of certain-items of 
property. He himself sought a partition 
and separate possession of his own 2/7th 
share, which has also been granted by the 
decree under appeal. 


6. Defendants 1 and 2 were the con- 
testing defendants, though, however, this 
appeal which was initially brought by 
both of them was, in so far as the first 
defendant was concerned not pressed. 


7, The second defendant urged several 
defences, the principal amongst them be- 
ing that under the partition under Exhi~ 
bit P-1 Veerappa’s branch of the family, 
including the plaintiff, stood severed in 
status; that after Channappa’s death, there 
was an oral partition on 21-2-1945 between 
the two branches, one represented by 
Jambappa and the other by Thotappa, first 
defendant, at which the half share of the 
former’s branch was separated and put 
in possession of Jambappa; that on the 
same day, viz., 21-2-1945, under Ext. D-9 
the said Jambappa made a gift of the pro- 
perties which came to be allotted to him 
in favour of Veerappa, and his three bro- 
thers, defendants T to 3; and that a fur- 
ther partition amongst the defendants, 
inter se, also took place within three 
months of the said Gift and that there- 
after defendants are in possession of dis- 
tinct items of the erstwhile joint family 
properties in their own right and that at 
all events, plaintiff's claim stood statute 
barred. It was further contended that a 
proper construction of Ext. P-1 would 
yield and indeed render inescapable — 
the inference that the 1/16th share of 
plaintiff which was valued at Rs. 10,000/- 
was separated from the joint family and 
was entrusted to Channappa; and that 
Channappa discharged this trust by effect- 
ing delivery of gold of a value of Rupees 
10,000/- to plaintiff's mother in satisfac- 
tion of plaintiff’s right in the properties, 
and that remedy, if any at all, of the 
plaintiff could only be in the nature of a 
claim of a cestui que trust against his 
trustee or his estate for accounts or other 
reliefs, 


8. On these pleadings, the Court below 


struck the necessary issues, of which 
Issues 1, 3, 4, 7 and 7-A are material. 
They are the following: 

(1) Whether the plaintiff got divided 
from the other members of the family 
along with his father by the partition 
deed of 17-1-1935 ? 

(3) Whether the plaintiff's share of pro- 
perty was entrusted to Channappa andi is 
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the same valid and binding on the plain- ' 
tiff 7 

(4) Whether the said Channappa de- 
livered the plaintifi’s share in the form of 
gold as pleaded in paragraphs 5, 6 and 7 
of the written statement of defendants 1 
and 2 and if so, is the same valid and 
binding on the plaintiff ? 

(7) Whether defendants 1 and 2 have 
perfected title to the plaintiff's share of 
the property by adverse possession ? 

(7a) Is the suit barred by time? 

9. The evidence of plaintiff was re- 
corded on commission as he was then 
serving in the Defence Services at Poona. 
Defendants 1 and 2 tendered evidence as 
D. W. 1 and D. W. 6 respectively. They 
also examined on their side Uddannayya, 
D. W. 2; Babu Sab D. W. 3; Veerabasappa, 
D. W. 4 and Talvar Kenchappa, D. W. 5. 
The third defendant tendered evidence as 
D. W. 7. 


10. On an appreciation of the evidence 
on record, both oral and documentary, 
the trial Court recorded findings on all the 
material issues in favour of the plaintiff 
and entered a decree in his favour. How- 
ever, in view of the circumstance — as 
evidence by Ext. D-9 — that the half 
share of the branch of Jambappa had 
come to be separated, the Court below 
held that plaintiff's share had had to be 
ascertained and demarcated out of the 
share remaining after the separation of 
the share of Jambappa’s branch and ac- 
cordingly granted a decree for partition 
and separate possession of plaintiff's 1/7th 
share in such remaining properties after 
excluding Item 1 of the house property 
and Item 5 and Items 15 to 35 of the plaint 
‘A’ schedule which had earlier been al- 
lotted to the share of Jambappa. The 
Court below held against the existence of 
the movables in plaint ‘B’ schedule and 
denied relief to the plaintiff in that be- 
half, This is not challenged by the plain- 
tiff. The trial Court also negatived the 
defence that plaintiffs rights had been 
satisfied by delivery of gold worth of 


Rs, 10,000/-. This finding is not chal- 
lenged before us. 
11. We have heard Sri V. Krishna- 


murthi, learned counsel for the appellant- 
2nd defendant; Sri Jaya Vittal Kolar, 
learned counsel for the first respondent 
and Sri Padubidri Raghavendra Rao, 
learned counsel for the second respondent. 
We have been taken through the evidence 
on record and the judgment of the trial 
court, 

12. Sri V. Krishnamurthi, learned 
counsel for the appellant-second defen- 
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dant, has urged the following conten- 
tions in support of the appeal: 

(i) that the finding of the trial court 
that notwithstanding the separation of 
Veerappa, plaintiff in fact continued to be 
a member of the larger joint family is 
erroneous and opposed to the clear intend- 
ment gatherable from a proper construc- 
tion of Ext. P-1; 

(i) that as a proposition of law it re- 
quires to be held that when a Hindu 
father separates himself from the other 
branches of the joint family such separa- 
tion has the effect of severing the status 
of his minor sons also from the branches 
from which the father separates; 

(iii) that the Court-below was in error 
in granting 1/7th share while plaintiff 
himself had asked for 1/15th share in the 
suit; and 

(iv) that the finding of the Court-below 
that the plaintiff’s suit is not statute 
barred is erroneous, 

Point No. (i) deals with the question of 
construction of Ext. P-1. Point No. (ii) 
posits the question whether a minor can 
at all continue his joint status with other 
branches of a joint family when his father 
separates. Point No. (iii) pertains to the 
quantum of plaintiffs share and Point 
No. (iv) with the question whether the 
suit was barred-by limitation, We shall 
consider these points in that order. 

13. Point No. (i): The contention of 
Sri V. Krishnamurthi is that a proper 
construction of the deed of partition, 
Ext. P-1 would compel the inference that 
it was the entire branch of Veerappa and 
not Veerappa alone that was separated 
from the other branches. The relevant 
recitals in Ext. P-1 on which Sri Krishna- 
murthj seeks to rely in this behalf are the 
following :— 

(In Kannada. omitted—Ed.) 


On the basis of these recitals, Sri Krishna- 
murthi contends that factually the two 
annas share which Veerappa’s branch 
possessed was separated; that out of the 
said two annas share, property equivalent 
to the value of one anna share was taken 
away by Veerappa and the other one anna 
share belonging to the plaintiff was 
entrusted to the management of Chann- 
appa. Accordingly, any relief that the 
plaintiff can seek in respect of that share 
could not again be for partition; but could 
only be in the nature of proceedings by a 
cestui que trust against the trustee or his 
estate for accounts or other appropriate 
reliefs. There is considerable difficulty in 
the way of acceptance of the construction 
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of Ext. P-1 that Sri V. Krishnamurthi 
suggests. The reference in Ext. P-1 to 
the share of Veerappa’s branch and its 
quantification at 2 annas in the rupee and 
the further reference to plaintiff’s share 
being 1 anna in the rupee, is in our opin- 
ion, merely incidental to the process of 
ascertainment of the share of the out- 
going member who — there is ample 
material in Ext. P-1 itself to hold — was 
Veerappa alone. This reference which 
was obviously made in an anxiety, to em- 
Phasise that partition did not touch or 
affect plaintiff's share, must be understood 
to be merely for purposes of the: identifi- 
cation of what was left behind. When 
Some coparceners desire to separate, it 
may become necessary to refer in quanti- 
tative terms to the shares of the others 
who desire to continue joint, such refer- 
ence being obviously for the purpose of 
determining the shares to be allotted to 
the out-going coparceners and as a means 
of calculation. The mere fact that shares 
of the coparceners are so ascertained does 
not by itself necessarily lead to an infer- 
ence that the ascertained shares stand se- 
parated, There may be reasons for such 
ascertainment, other than a contemplated 
immediate separation. To constitute such 
separation mere ascertainment is not suffi- 
cient; but the share should be defined with 
the intendment of an immediate partition, 
for, to effect severance intention is essen- 
tial. In the absence of such intention, 
mere ascertainment of shares would nei- 
ther justify nor necessarily lead to an 
inference of severance. "It is from the 
intention to sever, followed by conduct 
which seeks to effectuate that intention 
that partition results; mere specification 
of shares without evidence of intention to 
sever does not result in partition”. (See: 
Girijanandini Devi v., Bijendra Narain 
Choudhary, AIR 1967 SC 1124). 

Sri Krishnamurthi sought to probabilise 
his construction by some recitals in Exhi- 
bit D-9 which support to imply that 
under Ext, P-1 Veerappa took away the 
1/8th share of his branch. The relevant 
recitals in Ext. D-9, to which Sri Krishna- 
murthi asks our attention, read: 

(Original in Kannada omitted—Ed.) 
According to this recital Veerappa actually 
took separate possession of a 1/8th share. 
It is nobody’s case that under Ext. P-1 
Veerappa took away a 1/8th share of the 
joint family properties. It is undisputed 
that what Veerappa actually took separate 
possession of under Ext. P-1 was one 
anna (or 1/16th) share. The above recital 
is, therefore, factually erroneous, That 
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apart, this statement cannot be considered 
to bind plaintiff who is admittedly not a 
party to Ext. D-9, The terms of Ext. P-1 
cannot be construed decisively with re- 
ference to the self-serving statement of 
the defendants contained in another docu- 
ment to which neither plaintiff nor his 
father was a party. 

Indeed, it is seen from Ext, P-I that 
plaintiff is amongst the array of parties, 
whom Veerappa sought to separate him- 
self from. There are again the following 
recitals in Ext. P-1: 

(Original in Kannada omitted—Ed.) 
The above recitals, in our opinion, place 
the matter beyond doubt that the parti- 
tion under Ext. P-1 was not intended to 
affect the interest and status of the plain- 
tiff. 

14. For these reasons, we have no 
hesitation to hold, agreeing with the 
Court below, that under Ext. P-1 it was 
only, Veerappa’s individual share and 
interest that came to be separated. We, 
accordingly, answer Point No. (i) against 
the appellant. 


15. Point No. (ii): This contention 
turns upon — what Sri Krishnamurthi 
contends is — a legal incident flowing 


from the separation of Veerappa, the head 
of his branch, which would ipso-facto 
bring about the separation of his minor 
son also. The cohtention of Sri Krishna- 
murthj seeks to proceed on the basis of 
the rule that as between the different 
branches division should be stirpital, it 
being per capita only amongst the mem- 
bers of each branch and that should there 
be an exception to this rule of division 
per stirpes and some member of one 
branch remains joint with other branches, 
it could be only on the basis of the exer- 
cise of the volition of the member. This 
would, according to Sri Krishnamurthi, 
presuppose a capacity for such volition 
and would, by parity of reason, confined 
only to coparceners capable of expressing 
such volition, In the present case, — the 
argument proceeds, — plaintiff having 
been a minor at the date of Ext. P-1, and 
incapable of expressing any volition, there 
was no possibility of this rule of excep- 
tion operating in his favour at all so as to 
enable him to continue joint with the 
other branches notwithstanding the head 
of his own branch separating therefrom. 
When one member separates from the 
family the legal basis for the continuance 
of the rest, according to Sri Krishna- 
murthi, posits a re-union eoinstanti, in- 
volving inevitably the element of voli- 
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tion. Therefore, according to Sri Krishna- 
murthi, the consequence of the separation 
of Veerappa, the head of the plaintiff's 
branch is that all coparceners of that 
branch who by themselves are incapable 
of exercising a volition to continue joint 
with the other branches must necessarily 
be held to have separated. This argu- 
ment was attractively presented by Sri 
Krishnamurthi. We shall presently exa- 
mine if it is as sound as it is attractive. 


16. The view taken in the earlier Cal- 
cutta cases was that the separation of one 
member was a separation of all; but as 
regards the non-separating member, the 
presumption was that they are re-united 
immediately after the separation. Thej 
general principle is that a Hindu family! 
is presumed to be joint unless the con-, 
trary is proved: but where it is shown 
that one coparcener did separate and had 
his share partitioned off for him there is 
no presumption that the rest of the mem- 
bers continued to be joint. There is no 
presumption too that because one mem- 
ber separated himself there has been a 
partition in regard to all. It would be a 
question of fact in each case to be deter- 
mined upon evidence relating to the in- 
tention of parties whether there was a 
separation amongst them or whether they 
remained united. The remaining Co- 
parceners may, without any special agree- 
ment amongst themselves, continue to be 
copraceners and to enjoy as members of 
joint family what remained of the pro- 
perties. The whole thing depends upon 
intention. Partition may stop at the pri- 
mary stage, that is to say, the members 
of each branch may — and oftener than 
not do — remain joint while the branches 
became separate from each other. Simi- 
larly, one member or one branch only 
may separate from the other members or 
branches, while the latter continue to live 
Jointly as before. Hence, partition or se- 
paration of one or some members is not 
incompatible with the jointness of the re- 
maining branches, Thus, there seems to 
us to be nothing either in principle or au- 
thority which renders such continuance of 
a minor in the main family impermissible 
in law. Therefore, when Ext. P-1 does 
not manifest an intention to sever the 
joint status so far as plaintiff was con- 
cerned, his joint status could continue 
without there being a special agreement. 
Under the Hindu law there is no distinc- 
tion between a major coparcener and a 
minor coparcener, so far as their rights in 
the joint family properties are concerned. 
By virtue of the minority that right can- 


180 Knt. [Prs. 16-18] G. Thotappa v. G. Gurusiddappa (Venkatachaliah J.) 


mot be exercised by a minor in the same 
jmanner as would a major coparcener. A 
Minor cannot have a volition of his own. 
It is therefore that a guardian or next 
friend acting on behalf of the minor can 
exercise such volition on his behalf. It 
seems to us that even if expression of 
volition in favour of continuance is neces- 
sary, when a guardian or next friend act- 
ing on behalf of the minor can exercise 
such volition to separate, by the same 
token and consistent with first principles, 
there is no reason why such volition can- 
mot also be exercised in favour of con- 
tinuance. However in case the volition is 
exercised in favour of separation, such 
exercise should be approved of by the 
Court. In Ext. P-1, Veerappa, plaintiff's 
father has clearly expressed himself in 
favour of plaintiff remaining in the joint 
family fold. We, ‘therefore, hold and 
answer point No. (ii) against the appel- 
lant. 


17. Point No. (iii) Sri Krishnamurthi 
contended that while in the plaint plain- 
tiff himself asked for a 1/15th share, the 
Court-below had done the impermissible 
thing of awarding to him a higher share 
i.e, 1/7th share. This grievance of the 
appellant is without substance and whol- 
ly unjustified. In the suit, the plaintiff 
sought a partition of the estate of the 
larger family consisting of the branches of 
Channappa and Jambappa on the one hand 
and that of Gaddeppa-II on the other. 
Both branches had an equal 8 annas share. 
After Veerappa separated himself under 
Ext, P-1, the branch of Gaddeppa-II had 
a 7 anna share and that of Channappa the 
original 8 annas share. In 1945, as ac- 
knowledged in Ext. D-9, the 8 anna share 
of the latter was partitioned and sepa- 
rated. The Court below thas excluded 
from the decree the properties allotted to 
that branch under that partition. What re- 
mained in the branch of Gaddeppa-II was 
a 7 anna share, in which the plaintiff had 
1 anna share and defendants 1 to 3 res- 
pectively had 2 anna share each. The rule 
that the allotments be equal at a stirpital 
partition amongst different branches ap- 
plies to cases in which all the branches 
desire and effect a partition at the same 
time. In cases where only some members 
of the joint family separate from it at 
one time and others on a subsequent ocea- 
sion, regard should be had to the shares 
allotted at the first partition in computing 
the shares to be allotted at the second 
partition. The decisions in Manjanatha v. 
Narayana, ((1882) ILR 5 Mad 362) and 
Narayana Sah v. Sankara Sah, (AIR 1929 
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Mad 865) (FB) are on point and the view 
taken therein is to be preferred to the 
view taken by the Bombay High Court in 
Pranjivandas v. Ichharam, ((191'5) ILR 39 
Bom 734): (ATR 1915 Bom 255). Accord- 
ingly, having regard: to the 1/16th share 
allotted to Veerappa at the earlier parti- 
tion under Ext. P-1, what is allowable to 
the plaintiff at the present partition is the 
remaining 1 anna of that branch. Plain- 
tiff had asked for 1/15th share in the pro- 
perties belonging to the branches of both 
Jambappa and Gaddeppa-II and consistent 
with the exclusion of the properties equi- 
valent to a 8 anna share of Jambappa’s 
branch as evidenced by Ext. D-9, a 1/7th 
share remained to be allotted to him out 
of the share of the branch of Veerappa. It 
is stated that the properties which were 
allotted to Jambappa at the partition of 
21-2-1945 and which were, in turn, gifted 
by Jambappa in favour of Veerappa and 
defendants 1 to 3 are the subject-matter 
of separate proceedings. Therefore, the 
allotment of 1/7th share in favour of the 
plaintiff cannot be said to amount to grant 
a relief in excess of what was asked for 
by the plaintiff. We, accordingly, hold 
and answer point No. (ii) also against the 
appellant. 


18. Point No. fiv): This relates to the 
question of bar of limitation to the suit, 
It is the contention of the defendants that 
after the partition in 1935, Channappa 
was the manager of the family; that 
Channappa died in 1943 and that in 1946 
Jambappa on the one hand and defendants 
1 to 3 on the other effected a partition and 
that Jambappa gifted the properties ob- 
tained by him at that partition in favour 
of Veerappa and defendants 1 to 3. They 
also contend that about 3 months after the 
date of Ext. D-9 defendants effected parti- 
tion amongst themselves, inter se. This 
version of the defendants is not accepted 
by the Court below. The circumstance 
that some defendants are in separate pos- 
session of some items of the suit proper- 
ties, were held by the Court below to be 
more consistent with an arrangement for 
a convenient enjoyment of the properties 
than with a partition inter se amongst de- 
fendants. The Court below took due note 
of the non-production of the books of ac- 
count admittedly maintained by the de- 
fendants, which if produced would have 
shown the mode of enjoyment. The 
Court below characterised the evidence of 
the first defendant (D. W. 1) in this be- 
half as evasive: the trial Court was also 


not impressed by the pretended ignorance 


` 
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on the part of the first defendant as to 
how the plaintiff completed his medical 
education, and recorded its impression 
that first defendant could not conceal his 
anxiety to screen from the Court `infor- 
mation which had a bearing on the 
manner in which the properties were 
dealt with after the death of Jambappa. 
That apart, on 31-5-1945 first defendant 
acted as guardian of plaintiff in the tran- 
saction of mortgage, evidenced by Exhi- 
bit P-10, executed by one Desai Krishna 
Rao in favour of plaintiff. First defen- 
dant received a sum of Rs. 2,668-75 on 
25-2-1945 from the mortgagor in dis- 
charge of the mortgage and made the 
endorsement of discharge on the docu- 
ment. Sri Krishnamurthi referred to the 
circumstance that plaintiff managed pur- 
suant to a power of attorney from defen- 
dants the properties constituting the sub- 
ject-matter of gift by Jambappa under 
Ext. D-9 and that therefore plaintiff could 
not plead ignorance of the existence of 
Ext. D-9 and recitals therein on the basis 
of which alone such management of the 
gifted properties was explicable. But even 
the recital in Ext. D-9 relied upon by Sri 
Krishnamurthi does not accord with 
admitted facts. The Court below 
on a consideration of the material on 
record, came to the conclusion that the 


plea of subsequent partition, inter se, 


amongst the defendants and consequent 
exclusion of plaintiff had not been made 
good by the defendants. We have exa- 
mined the evidence on record and we are 
in agreement with the view of the matter 
taken by the Court below. Sri Krishna~ 
murthi has not been able to point out how 
the finding of the Court below on this 
aspect stands vitiated or suffers from any 
legal infirmities, In our opinion, the ap- 
proach of the trial Court to the matter 
and the appreciation of the evidence 
bearing on the point by it is sound and 
proper. Agreeing with the trial Court on 
this aspect of the case, we hold that de- 
fendants have not made good their plea of 
ouster in which the plea of bar of limita- 
tion rests. We, accordingly, answer point 
No. (iv) also against the appellant. 


19. No other contentions were urged. 


20. In the result, for the reasons 
stated above, this appeal fails and is dis- 
missed with costs, 

Appeal dismissed, 
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(A) Karnataka Court-fees and Suits 
Valuation Act (16 of 1958), Ss. 48, 49, 
Sch. I, Art, 1 and Sch. I, Art. 3 (iii) (1) 
(a) — Applicability — Appeal against 
decree on a reference under S. 31 (2), 
Land Acquisition Act — Court-fee pay- 
able is one under S. 48 read with Sch. I, 
Art. 1 — S. 49 does not apply as no 
court-fee was paid by appellant in the 
Court of first instance, AIR 1957 Raj 275, 
Not foll. 


There is no doubt a distinction between 
a dispute as to amount of compensation 
and a dispute as to right to receive it, 
but in either case the decision whether 
on the adequacy of compensation or to 
the right to receive it, must necessarily 
relate to the compensation awarded in a 
given case, because when once the pro- 
perty is vested‘in the State upon acqui- 
sition, the only right that remains in the 
person interested is to receive the com- 
pensation awarded thereof, and nothing 
more. (Para 6) 


The words ‘relating to compensation 
found in the first part of S. 48 should 
not be narrowly construed so as to con- 
fine them only to the question of ade- 
quacy of compensation., That means, if 
the appeal is against a decision or an 
award or order adjudicating a dispute 
with reference to compensation awarded 
În respect of a property acquired for 
public purpose, then the fee payable on 
the appeal shall be computed under the 
second part of S, 48 on the difference be- 
awarded and the 
amount claimed by the applicant. There 
will be a difference between the amount 
awarded and the amount claimed not 
only in a claim for compensation but 
also in a case where there is a right to 
compensation to be adjudicated. There- 
fore, the appeal relating to both these 
matters squarely fall within the ambit 
of S. 48. AIR 1932 Cal 346 (349) and AIR 
1968 Cal 365 and ILR (1966) 2 Punj 481 
and ILR (1971) 1 Delhi 59, Rel. on; AIR 
1957 Raj 275, Not foll. (Para 7) 


*(Against judgment and decree of Civil 
J., Bellary, D/- 6-3-1976.) 
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Article 1, Sch. I cannot by itself ope- 
rate without first determining the valua- 
tion in the appeal as provided under Sec- 
tion 48, or under S. 49. AIR 1929 Mad 
223, Discussed, (Para 9) 

Though the determination of a dispute 
upon a reference under S. 30 will be a 
‘decree’ for the purpose of appeal, as ob- 
served in AIR 1922 PC 80 and AIR 1939 
PC 133, the omission to use the word 
‘decree’ in the first part of S. 48, makes 
little difference in the position of law as 
the word “decision” referred to therein, 
appears to be wide enough to cover a 
‘decree’ also. (Para 10) 

(E) Court-fees Act (1870), S. 1 — Act 
is really a taxing statute — Subject is 
not to be charged or made liable except 
upon plain words of the Act. (Interpre- 
tation of Statutes — Taxing statutes). 

(Para 5) 

(C) Interpretation of Statutes — Words 
of a section or enactment clear and pre- 
cise — Those words to be expounded in 
their natura] and ordinary sense. 

(Para 7) 


Cases Referred: Chronological Paras 


ILR (1971) 1 Delhi 59 
AIR 1968 Cal 365 
AIR 1966 SC 237 
ILR (1966) 2 Punj 481 
AIR 1957 Raj 275 
AIR 1939 PC 133 

AIR 1935 Cal 243 
AIR 1932 Cal 346 
AIR 1929 Mad 223 
AIR 1922 PC 80 


M. R. Achar, for Appellant; N. Ven- 
katachala No. 2, Addl. Govt. Pleader re- 
garding Court-fees, for Respondents; P. 
Ganapathy Bhat, as Intervener. 


JAGANNATHA SHETTY, J.:-- This 
appeal is directed against the judgment 
and decree of the Civil Judge, Bellary 
made in Land Acquisition Case No. 86 of 
1972 on a reference made under S. 31 (2) 
of the said Act. 


2. The appellant has paid a fixed 
court-fee of Rs. 10 under Art. 3 (iii) (1) 
(a) of Schedule I of the Karnataka Court- 
Fees and Suits Valuation Act, 1958 
(shortly called “the Court-Fees Act’). 
The office hag refused to register the ap- 
peal on the ground that the court-fee 
paid was insufficient and the appellant 
ought to have paid court-fee under Sec- 
tion 48 read with Art. 1 of Sch, I of the 
Court-Fees Act. The appellant on the 
other hand, contended that the matter 
involved in the appeal being limited only 
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to the apportionment of the compensa« 
tion awarded, S. 48 has no application. 


3. The decision on these contentions 
turns on the scape of Ss. 48 and 49 of 
the Court-Feeg Act and the scheme pro- 
vided thereunder. It will be, therefore, 
convenient to refer to the relevant pro- 
visions of the Court-Fees Act. Section 4 
which is a charging section, provides levy 
of fee on documents in courts and public 
offices, Section 20 provides how fee pay- 
able under the Court-Fees Act shall be 
determined or computed, It states that 
such determination shall be in accord~ 
ance with the provisions of Chapter IV, 
Chapter VI, Chapter VIII and Sche- 
dules I and II. Sections 21 to 47 falling 
under Chapter IV deal with different 
kinds of suits and provide the manner of 
computation of fees. Sections 50 and 51 
provide for valuation of suits not other- 
wise provided for in the said section. 
Sections 48 and 49 are the only two sec- 
tions providing for payment of fee on 
memorandum of appeals. 


4, We will now proceed to consider 
the scope of S. 48 of the Court-Fees Act, 
Section 48 reads: 


“48. Fee on memorandum of appeal 
against decision, award or order relating 


*to compensation— The fee payable un- 


der this Act on a memorandum of appeal 
against a decision or an award or order 
relating to compensation under any Act 
for the time being in force for the acqui- 
sition of property for public purpose 
shall be computed on the difference be- 
tween the amount awarded and the 
amount claimed by the applicant.” 
It will be convenient at this stage to re- 
fer to S. 49 also. Section 49 provides: 

“49, Save as provided in S. 48, the fee 
payable in an appeal shall be the same 
as fee that would be payable in the court 
of first instance on the subject-matter of 
the appeal.” 
To make the picture complete, it is ne- 
cessary to set out the relevant articles 
in Schedules I and II. Article 1 of Sche- 
dule I reads: 
“Article Particulars Proper fee 
(1) (2) (8) 
1. Plaint, written state- : 

ment, pleading a set- 

off or counterclaim or 

memorandum of appeal 

presented to any court, 
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When the amount or value 
of the subject-matter in 


dispute— 
(i) does not exceed ten Seventy-five 
rupees naye paise. 
(ii) exceeds ten rupees, for 
every ten rupees, or 


Seventy-five 
naye paise.” 


part thereof, in excess 
of ten rupees 

Article 3 (iii) (1) (a) of 
Schedule II provides: 

“3. Memorandum of appeal 
from a decision or an 
award or order inclusive 
of an order determining 
any question under sec- 
ton 47 or Section 144 
of the Code of Civil 
Procedure, 1908, and not 
otherwise provided for 
when presented— 


XX xx xX 

(iii) to the High Court— 

(1) Where the order was 
passed by a Subordinate 
Court or other autho- 
rity— 

(a) If the order relates to a 
suit or proceeding, the 
value of which exceeds 
one thousand rupees. 


(b) In any other case 


It is manifestly clear that Art, 1, Sche- 
dule I by itself is not attracted if S. 48 
does not govern the matter in this ap- 
peal. Section 49 evidently has no appli- 
cation to this appeal as no court-fee 
was paid by the appellant in the Court 
of first instance. Then there is no other 
provision governing the matter except 
Art. 3, Sch. II. If, therefore, S. 48 has 
no application to the matter in dispute, 
the fixed court-fee paid by the appellant 
under Art. 3, Sch. II may be sufficient. 


5. While considering the scope of 
S. 48, we may remind ourselves that the 
Court-Fees Act is really a taxing statute 
and it is a high principle that the sub- 
ject is not to be charged or made liable 
except upon the plain words of the Act. 

Section 48 consists of two parts: The 
first part covers all appeals arising out 
of a decision, or an award or order “re- 
lating to compensation” for compulsory 
acquisition of a property for public pur- 
pose. The second part directs that the 
fee on such appeals shall be computed on 
the difference between the amount 
awarded and the amount claimed by the 
applicant, It was argued for the appel- 


Ten rupees. 
Five rupees.” 


(J. Shetty J.) 
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lant and also for the interveners that 
the claim in this appeal does not relate 
to the difference between the amount 
claimed and the amount awarded to the 
appellant, but involves a right to receive 
the compensation, and therefore S. 48 is 
not attracted to the matter, It was also 
urged that the determination of the 
right to receive the compensation will be 
a ‘decree and not a decision, or award or 
order’, and since the appeal against ‘a 
decree’ is not referred to in the first 
part of the section, the section has no 
application to the matter in this appeal. 


6. We quite see the distinction that 
is sought to be made out by learned 
counsel for the appellant. The Land Ac-, 
quisition Act does make a distinction be-| 
tween the claim for compensation, and, 
the right to receive it. If there is a dis- 
pute relating to the adequacy of com-: 
pensation awarded, the Collector ig en-| 
joined to refer such dispute under S. 18 
(1). But a dispute arising after the com- 
pensation is settled under S. 11, as tothe 
apportionment of compensation or as to, 
the persons to whom it is payable falls 
to be referred under S. 30. This position, 
has been more fully explained by the' 
Supreme Court in Dr, G. H, Grant v. 
The State of Bihar, AIR 1966 SC 237 at 
p. 243. It was observed therein that an 
award by the Collector, strictly speak- 
ing, quantifies the offer of the appropri- 
ate Government made to the person in- 
terested in the land notified for acquisi- 
tion: the latter may accept the offer, but 
ig not bound to accept it. He may ask 
for a reference to the Court for adjudi- 
cation under protest as to the sufficiency 
of the amount. It was also observed 
therein, that under S. 18, the Deputy 
Commissioner is bound to make refer- 
ence on a petition filed by a person in- 
terested within the time prescribed by 
law; but he is, under S. 30, not enjoined 
to make a reference. He may relegate 
the person disputing the apportionment 
or as to the right to compensation, to 
agitate his right in a suit, and pay the 
compensation in the manner declared by 
his award. 


The distinction, in our view, may still 
be high-lighted. In one case, the claim- 
ant disputes the amount awarded for ac- 
quisition of his property, and claims 
more compensation while in the other, 
he does not seek more compensation, but 
agitates his right to receive it, In the 
former case, the dispute in essence, 
relates to the quantum of compensation 
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while in the other, it relates to antece- 
dent right, title or interest in the pro- 
perty acquired, The dispute regarding the 
adequacy of .compensation will be þe- 
tween the claimant and the Land Acqui- 
sition Officer, but the dispute as to the 
right to compensation will be between 
one claimant and the other. But in either 
case, it seems to us that the decision 
whether on the adequacy of compensa- 
tion or to the right to receive it, must 
necessarily relate to the compensation 
awarded in a given case, because when 
once the property is vested in the State 
upon acquisition, the only right that re- 
mains in the person interested is to re- 
ceive the compensation awarded thereof, 
and nothing more. 


7. With that, we-now again turn to 
S. 48, The language of the section, in our 
view, is clear and unambiguous. When 
the words of ‘a section or an enactment 
are themselves clear and precise, it is a 
settled principle that no more is neces- 
sary than to expound those words in 
their natural and ordinary sense. It is 
seen that the first part of the ‘section 
refers to a memorandum of appeal 
against a decision or an award or order 
relating to compensation for the ac- 


quisition of property for public purpose. 
The words ‘relating to compensation’ 
found therein should not be narrowly 
construed so as to confine them only to 
the question of adequacy of compensa- 
tion. The word ‘relate’ means ‘bring into 
relation’, ‘establish’ or ‘have reference 
to’. That means, if the appeal is against 
a decision or an award or order adjudi- 
cating a dispute with reference to com- 
pensation awarded in respect of a pro- 
perty acquired for public purpose, then 
the fee payable on the appeal shall be 
computed in the manner provided by 
the second part of S. 48. The se- 
cond part states that the fee shall be 
computed on the difference between the 
amount awarded and the amount claim- 
ed by the applicant. There will be a dif- 
ference between the amount awarded 
and the amount claimed not only in a 
claim for compensation but also in a case 
where there is a right to compensation 
to be adjudicated,, Therefore, the appeal 
relating to both these matters squarely 
fall within the ambit of S. 48. 


8 A similar view was taken ag far 
back in 1932 by Rankin, Chief Justice of 
the Calcutta High Court in Re Ananda 
Lal, AIR 1932 Cal 346 at p. 349. That 
perhaps was the first case which arose on 
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the controversy to which we are now 
called upon to decide. The learned Chief 
Justice neatly summarised his view in the 
following manner: 


“It does not matter what is the dif- 
ference between the total amount award- 
ed and the amount which he says should 
have been the total amount awarded. It 
does not matter whether the question of 
title involved is a question relating to a 
large and valuable estate. The position 
is that he as an individual appellant is 
only interested for this purpose in his 
own claim for compensation. Whatever 
may be the matter to be discussed in 
the end, the point is: 

J have been given so much money as 
compensation for my interest and I claim 
by the appeal to get so much more, 


“Section 8 says that he is only to be 
charged upon the further amount that he 
is claiming by the appeal, that is, the 
amount of money which he says should 
be awarded to him in his own individual 
case in excess of the amount which in 
fact has been awarded......’* 

The above view has been reiterated by 
the same High Court in Kali Gopal Chat- 
terjee v. T. Banerjee, AIR 1968 Cal 365. 
The principles stated by Rankin Chief 
Justice in Re. Ananda Lal’s case (AIR 1932 
Cal 346) have also been followed by a 
Full Bench of the Punjab High Court in 
Daryodh Singh v. Union of India, 
ILR (1966) 2 Punj 481. The Delhi 
High Court also took a similar view in 
Custodian of Evacuee Property, New 
Delhi v. Daryodh Singh, ILR 
(1971) 1 Delhi 59. But the Rajasthan High 
Court has struck a discordant note in 
H. Martin De Silva v. Martin De Silva II, 
AIR 1957 Raj 275. That High 
Court has observed that the view taken 
by Rankin, Chief Justice in Re. Ananda 
Lal's case was not followed later 
by the Calcutta High Court in 
Rash Behari Sanyal v. Gosto Behari Go- 
swami, AIR 1935 Cal 243. That observa- 
tion, in our opinion, appears to be not 
correct. In Kali Gopal Chatterjee’s case, 
Mukherji, J., after explaining the deci- 
sion in Rash Behari Sanyal’s case, has 
observed that the view taken in the lat- 
ter case was not contrary to the decision 
of Rankin, Chief Justice in Re. Ananda 
Lal’s case. The Rajasthan High Court 
has also placed reliance on the decision 
of the Privy Council In Ramachandra v. 
Ramachandra, AIR 1922 PC 80, but we 
find that that case is no authority for 
the proposition mooted before us, In 
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that case. the Privy Council was consi- 
dering the question of res judicata of a 
decision on a title under S. 18 or S. 30 
of the Land Acquisition Act. Lord Buck- 
master observed in that case that an 
award made under the Land Acquisition 
Act’ is different from a decree on the 
dispute between the interested people as 
to the extent of their interest. But, this 
suggested difference between a decree 
and an award in the land acquisition 
proceedings, as we have earlier noticed, 
makes no difference in the application 
of S. 48. : 


9. The learned counsel for the appel- 
lant, in support of his contention, has 
also relied upon the decision of the Mad- 
ras High Court in Mahalinga v. Theetha- 
rappa, AIR 1929 Mad 223, in which it 
was observed that a decision on a refer- 
ence under S, 30 is not an award, but 
such a decision, however, is appealable 
under S. 96 of the Code of Civil Proce- 
dure, on which the court-fee shall be 
paid on ad valorem basis under Art. 1, 
Sch. I. With respect, we are unable to 
agree with that view. If the appeal is 
under S. 96 of the Code of Civil Proce- 
dure and S. 48 is not attracted, Art. 1, 
Sch. I stands excluded for computing the 
court-fee on ad valorem basis, Art. 1, 
Sch. I cannot by itself operate without 
first determining the valuation in the 
appeal as provided under S. 48, or under 
S. 49. 


10. It is no doubt true that the de- 
termination of a dispute upon a refer- 


ence under S. 30 will be a ‘decree’ for 
the purpose of appeal, as observed by 
the Privy Council in Ramachandra’s 


case (AIR 1922 PC 80) and also in Bhaga- 
wati v. Ram Kali, AIR 1939 PC 133. But 
the omission to use the word ‘decree’ in 
the first part of S., 48, makes, in our 
opinion, little difference in the position 
of law as the word ‘decision’ referred to 
therein, appears to be wide enough to 
cover a ‘decree’ also. 


11. We are, therefore, of the view 
that the appellant has to pay the court- 
fee under S. 48 read with Art. 1, Sch. I 
of the Court-Fees Act, 


12. We grant the appellant four 
weeks’ time to make good the deficit 
court-fee, 

Order accordingly. 
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G. K. GOVINDA BHAT, C. J. 


Y. Kichappa Setty, Petitioner v. Som- 
anna Naika and another, Respondents. 


Writ Petn. No. 6527 of 1975, D/- 24-6- 
1977. 


(A) Constitution of India, Art. 226 — 
Writ petition making serious accusations 
against any authority or member of Tri- 
bunal — Charges not denied by proper 
counter-affidavit —— They shall be deem- 
ed to have been admitted. (Para 5) 

(B) Karnataka Land Reforms Act (10 
of 1962), S, 48-A — Application for occu- 
pancy rights in portions of survey num- 
ber not demarcated and specified by 
boundaries — Duty of Land Tribunal 
before passing order. à 


When portions of a survey number are 
claimed to be tenanted lands, portions 
should be clearly demarcated and the 
boundaries specified. When portions of 
the survey sub-divisions are not demar- 
cated by boundaries before the Tribunal 
passes the order and the order does not 
set out the boundaries, such an order is 
incapable of implementation. (Para 7) 

K. V. Narayanappa, for Petitioner; B. 
Veerabhadrappa (for No., 1) and M. P. 
Chandrakantraj Urs, Govt, Advocate (for 
No. 2), for Respondents. 


ORDER:— This writ petition preferred 
under Art. 226 of the Constitution is di- 
rected against the order of the Land 
Tribunal, Somwarpet Taluk, Coorg, in 
Case No. LRM VI C/10/74-75 dated 
30-10-1975, allowing the application of 
the first respondent, Somanna Naika in 
part and granting occupancy right in 
respect of 3 acres out of 6 acres 52 cents 
in Survey No. 10/4 and 48 cents out of 
1 acre 48 cents in Survey No. 10/11 of 
Rasulpura village of Somwarpet Taluk 
in the District of Coorg under S. 48-A 
of the Karnataka Land Reforms Act, 1961 
(hereinafter called ‘the Act’). 

2. Survey No, 10/4, according to the 
Revenue records measures 6.52 acres and 
Survey No. 10/11 measures 1.48 acres. 
The first respondent alleging that he is 
a tenant personally cultivating the said 
lands, filed an application dated 27-11- 
1974 in form No. 7 before the Land Tri- 
bunal for registering him as the 
occupant. The applicant stated, inter 
alia, that his land-holder is one Venkata- 
subba Setty, the elder brother of the 


‘petitioner Kichappa Setty and that he 
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is cultivating the lands as a tenant for 
the past 23 years. 

3. Rule 19 (1) of the Rules made 
under the Act requires that the Tahsil- 
dar of the Taluk concerned, shall verify 
the particulars mentioned in the applica- 
tion with reference to the Record of 
Rights, The Tahsildar of Somwarpet 
Taluk, who is the Secretary of the Land 
Tribunal, filed before the Tribunal copies 
of the Record of Rights, Tenancy and 
Crop Inspection (R.T.C.) for the years 
1967-75 as seen from the case-file pro- 
duced before me by the learned High 
Court Government Advocate, Sri Chan- 
drakantaraj Urs. The Record of Rights 
shows that the petitioner Kichappa Setty 
was the actual cultivator during the 
years 1967-68 to 1974-75; the name of 
Somanna Naika, the alleged tenant, does 
not find a place in the said Record of 
Rights, Tenancy and Crop Inspection. 
The individual notice, required to be 
served on the land-holder in form No. 9, 
as seen from the case-file, shows that the 
respondent before the Tribunal was Ven- 
katasubba Setty who was called upon to 
show cause as to why the two lands, 
Survey Nos. 10/4 and 10/11, should not be 
registered in the name of Somanna Naika, 
the applicant. The case was posted in 
the first instance, on 8-6-1975. On that 
date, the Tribunal, apparently, did not. 
sit and a second notice was issued calling 
upon the said Venkatasubba Setty to 
appear before the Tribunal on 24-6-1975 
at 11 a.m. at Kushalnagar. On 24-6-1975, 
the case was not taken up and ultimately 
a notice was issued on 3-10-1975 calling 
upon the parties to appear on 29-10-1975 
at 11 a.m. at Kushalnagar. On that day 
also, the case was not taken up; but it 
was taken up on 30-10-1975. On that date 
the statements of the petitioner Kich- 
appa Setty and the first respondent 
Somanna Naika, were recorded and sign- 
ed by the Chairman of the Land Tribu- 
nal. The statements have been recorded 
in Kannada. It is not clear whether the 
statements were recorded by the Chair- 
man or by a clerk as alleged by the pe- 
titioner. It appears to me that the state- 
ments of the parties were recorded hy 
some person other than the Chairman. I 
say so because of the difference in the 
ink used for recording the statements 
and the signing. In the statement so re- 
corded, it appears that the petitioner 
conceded that the first respondent was 
cultivating 3 acres out of 6.52 acres in 
Survey No. 10/4 and 48 cents out of 1.48 
acres in Survey No. 10/11 and the first 
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respondent was paying 30 Battis of 
paddy as rent annually for the past 23 
years. To the same effect is the state- 
ment of the first respondent. On the 
basis of the said statement, the Tribunal 
passed the order impugned, which reads: 


“Case called. Both present. Deposition 
recorded. The landlord accepts the culti- 
vation of the land by the applicant. The 
lands have vested in Government since 
the lands are tenanted, The Tribunal de- 
termines that the applicant is the pro- 
tected tenant and further confirms the 
occupancy of 3.00 acres in S. No. 10/4 
and 0.48 cents in S. No, 10/11 of Chikka- 
bettiga village in the name of Somanna 
Naika.” 


4. The records show that besides the 
Chairman of the Tribunal, four other 
members were present of whom Sri 
F. M. Khan, Member of the Legislative 
Council of Karnataka in the year 1975 
and now a Member of the Rajya Sabha 
was one. In this writ petition, the peti- 
tioner has challenged the order of the 
Tribunal; he has made serious accusa- 
tion against Shri F. M. Khan, the then 
Member of the Land Tribunal, alleging 
that the petitioner was threatened with 
dire consequences and imprisonment of 
six months and a fine of Rs. 500 and 
made to sign the statement. This is what 
the petitioner has stated in para 3 of the 
writ petition:— 

“When the case was called the peti- 
tioner appeared and he was surprised 
when he was intimated that the respon- 
dent No. 1 had applied for the occu- 
pancy rights in respect of the lands re- 
ferred to above on the ground that he 
was a tenant. The petitioner denied the 
tenancy and sought for time to file writ- 
ten objection, But the request was re- 
fused. On the other hand one of the 
members of the respondent No. 2—Land 
Tribunal whose name is ascertained as 
Sri F. M. Khan, M.L.C., dictated some- 
thing to a clerk whose name is ascer- 
tained as Sri Rai, working in the Taluk 
office and the petitioner was directed to 
sign that statement. On refusal by the 
petitioner he was threatened with dire 
consequences of imprisonment of six 
months and a fine of Rs. 500. The peti- 
tioner being an old man was very much 
afraid of such onslaught and he was forc- 
ed to sign. The contents were not even 
read over to him.” 

5. The petitioner is an old man of 78 
years and that fact has not been disput- 
ed before me, He was not impleaded as 
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a party-respondent before the Tribunal 
notwithstanding the fact that the Record 
of Rights disclosed that the petitioner 
was the land-holder personally cultivat- 
ing the lands in question. In the first in- 
stance, notice was served on the peti- 
tioner’s brother Venkatasubba Setty who 
alone has been impleaded as a party- 
respondent. Subsequent notices were 
served on the petitioner although he has 
not been impleaded asa party- 
respondent, It is relevant to state 
that the petitioner and his bro- 
ther Venkatasubba Setty are not 
members of a joint Hindu family and 
that there has been a partition effected 
between them some years ago, Jf the 
Tahsildar who is the Secretary of the 
Tribunal had properly scrutinised the re- 
levant revenue records with reference to 
the application of the first respondent as 
required under R. 19 of the Rules made 
under the Act, the defect in the proceed- 
ings of not impleading the petitioner 
would have been noticed and the Tribu- 
nal would have impleaded the petitioner 
and taken notice to him. In the state- 
ment of the first respondent recorded by 
the Tribunal, he has stated that he has 
been paying rent at the rate of 30 ‘battis’ 
of paddy for about 23 years. After the 
partition between Vankatasubba Setty 
and the petitioner, the properties have 
fallen to the share of the petitioner and 
therefore, the first respondent could not 
have paid any rent to Venkatasubba 
Setty. If he was paying rent as stated 
by him to the petitioner he would have 
stated in his application before. the Tri- 
bunat that Venkatasubba Setty is his 
landlord? Would he have failed to im- 
plead the petitioner as the respondent in 
the proceedings before the Tribunal? No 
counter-affidavit of Sri F. M. Khan or 
that of the then Chairman of the Tri- 
bunal has been filed before this Court 
denying the serious accusation made by 
the petitioner charging threat of impri- 
sonment by Sri F. M. Khan. Though Sri 
F, M. Khan is not a member of the Tri- 
bunal at present, the Secretary of the 
Tribunal could have obtained the coun- 
ter-affidavits of Sri F. M. Khan and that 
of the then Chairman of the Tribunal if 
the Tribunal disputed the charges level- 
led by the petitioner before this Court. 
J asked Sri Chandrakantraj Urs, Senior 
Government Advocate representing the 
Tribunal whether he wants any time to 
file counter-affidavits. He submitted that 
he has no such instructions and he has 
been asked to argue only on the basis of 
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the records. It is settled law that where 
serious accusations are made against any 
authority or member of a Tribunal inf 
writ proceedings, if the charges are not 
denied by a proper counter-~affidavit they 
shall be deemed to have been admitted. 
The first respondent’s advocate has filed 
a statement of objections before this 
Court denying the allegations made by 
the petitioner. An affidavit of Somanna 
Naika has been filed stating that all the 
averments made in the Writ Petition are 
incorrect and denied. The first respon- 
dent is an interested party. The allega- 
tions are made against the Tribunal and 
the Tribunal members have to deny the 
charges. 


6. The statutory presumption arising 
under S. 133 of the Karnataka Land Re- 
venue Act is that the entries in the Re- 
cord of Rights are correct until they are 
shown to be wrong. Having regard to 
the course of human conduct and proba- 
bilities, it is rather difficult for me to 
believe that the petitioner would have 
readily made a statement conceding the 
claim of the first respondent for approxi- 
mately a moiety of the lands claimed. 
The probabilities are that some pressure 
was brought on the parties by one of the 
members of the Tribunal. It has to ‘be 
remembered that the statements of the 
petitioner and the first respondent were 
taken during the priod of Emergency 
when persons in the position of Sri F. M. 
Khan were in a position to get people 
detained under MISA and ordinary citi- 
zens were afraid of such persons. I am, 
therefore, inclined to hold that the state- 
ment of the petitioner was obtained by 
the Tribunal under threat of imprison- 
ment. 


7% Apart from the allegation of threat 
of imprisonment. there is one other seri- 
ous infirmity in the statements recorded 
as also the order made by the Tribunal. 
The first respondent, as stated earlier, 
has made an application for grant of 
occupancy right in respect of two lands 
viz., Survey Nv. 10/4 measuring 6.5 acres 
and Survey No. 10/11 measuring 1.48 
acres. The statement of the first respon- 
dent recorded by the Tribunal does not 
give the boundaries of the portions alleg- 
ed to have been cultivated by him. The 
Tribunal’s order also does not demar- 
cate the portions of the two survey sub- 
divisions in respect of which occupancy 
right is conferred on the first respon- 
dent, When portions of the survey sub- 
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divisions are not demarcated by boun- 
daries before the Tribunal passes the 
order and the order does not set out the 
boundaries, such an order is incapable 
of implementation, It has been repeated- 
ly held by a Division Bench of this 
Court to which I am a party that when 
portions of a survey number are claim- 
ed to be tenanted lands, such portions 
should be clearly demarcated and the 
boundaries specified, 


8. For the above reasons, I allow this 
writ petition, quash the impugned order 
including the statements recorded from 
the petitioner as well as the first respon- 
dent. The Land Tribunal, Somwarpet, is 
directed to implead the petitioner and 
then proceed in accordance with law. 
The petitioner is entitled to the costs of 
this writ petition, which shall be re- 
covered from the Land Tribunal, Som- 
warpet. Advocate’s fee Rs. 250. Ordered 
accordingly. 

9. Shri Chandrakantharaj Urs, learn- 
ed High Court Government Advocate, 
who appeared before me, produced the 
case-file and assisted the Court, is per- 
mitted to file his memo of appearance. 

Petition allowed, 
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D. S. TEWATIA AND K. JAGANNATHA 
SHETTY, JJ. 

Smt, Shankaramma and another, Ap- 
pellants v, Madappa and others, Respon~ 
dents. 

Second Appeal No. 554 of 1970, DH- 
23-6-1977.” 

(A) Hindu Law Women’s Rights Act 
(Mys. Act 10 of 1933), S. 8 (1) (a) — Sole 
surviving coparcener succeeding to 
family properties by survivorship — He 
has a right to alienate those properties 
including the shares of female members 
for legal necessity till they are sepa- 
rated and placed in their possession. 
(1940) 45 Mys HCR 102 and (1944) 49 
Mys HCR 456 and 1960-38 Mys LJ 235 
and AIR 1961 Mys 152, Rel. on, (Para 9) 


(B) Hindu Succession Act (1956), S. 14 
(1) — Hindu joint family — Karta as 
sole surviving coparcener in joint pos- 
session along with widow of pre-deceas- 





*(Against judgment and decree passed by 
Principal Civil J., Mysore, Dj- 7-10- 
1969.) 
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Shankaramma v. Madappa 


A. TR. 


ed son and her unmarried daughter — 
On coming into force of S. 14, Hindu 
Succession Act the right to share of 
female members under Mys. Act 10 of 
1933 becomes absolute independently of 
partition —- Karta has no power to ali- 
enate their share thereafter. (Hindu Law 
Women’s Rights Act (Mys. Act 10 of 
1933), S. 8 (1) (a)). ' 

Plaintiff 1, the widow of a pre-deceas- 
ed son and plaintiff 2, her unmarried 
daughter, brought a suit in 1965 against 
defendant 1, the father-in-law of plain- 
tiff 1 for partition and possession of their 
3/8 share in the family properties to 
which defendant 1 had succeeded as the 
sole surviving coparcener subject to the 
plaintiff’s right to a share as provided in 
Mysore Act 10 of 1933 and for challeng- 
ing the alienations thereof made by de- 
fendant 1 in favour of defendants 2 and 
3. The alienations were made by defen- 
dant, the Karta after the Hindu Succes- 
sion Act had come into force, 


Held that the plaintiffs’ possession was 
joint and actual and their right to a 
share, as observed in AIR 1968 SC 209 
was independently of a partition, and not 
to be restricted by assuming partition. 
Therefore, the plaintiffs’ interest in the 
family properties ‘became absolute upon 
the coming into force of 5. 14 (1) of the 
Act and the sole surviving coparcener 
had no right to alienate it. The absolute 
property vested in a female member 
could not be disposed of by the Kartha 
of the family. Hence the alienation made 
by defendant 1 to the extent of the share 
of the plaintiffs must be held to be in- 
valid. The plaintiffs were therefore, en- 
titled to a preliminary decree for parti- 
tion of their 3/8 share and for mesne 
profits proportionate to their share from 
the date of suit. They were also liable to 
pay the debts incurred by defendant be- 
fore 17-6-1956 proportionate to their 
share. AIR 1970 Bom 251 and AIR 1962 
SC 1493, Rel. on. (Paras 11, 13, 15) 
Cases Referred: Chronological Paras 


AIR 1970 Bom 251 12 
AIR 1968 SC 209 41 
AIR 1967 SC 1786 11 
AIR 1962 SC 1493 11 
AIR 1961 Mys 152: 38 Mys LJ 394 l, 

8, 10 
(1960) 38 Mys LJ 235 8 
(1944) 49 Mys HCR 456 i 7 
(1940) 45 Mys HCR 102 gq 


K, Swami Rao, for Appellants; S. 
Vijayashankar, for Respondent No, 3. 
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JAGANNATHA SHETTY, J.:— This 
second appeal has been brought before us 
for decision upon a reference made by 
Venkataramiah, J., under S: 6 of the 
High Court Act, 1961. It appears that the 
learned Judge has felt some doubt on 
the correctness of the view taken by this 
Court in Melagiriyappa v. Lalithamma, 
1960-38 Mys LJ 394: (AIR 1961 Mys 
152). ; 

2. Briefly stated, the facts are these: 

The suit out of which the appeal 


arises, was instituted by the appellants 
challenging the alienations of their 
family properties made by defendant 1 


in favour of defendants 2 and 3. The 
first plaintiff is the mother of the second 
plaintiff. In 1943, the husband of the 
first plaintiff died. Defendant 1 was his 
father, Upon the death of his son, defen- 
dant 1 became the sole surviving copar- 
cener ‘and their joint family properties 
passed on to him subject to the plain- 
tiffs’ right to a share as provided under 
S. 8 (1) (d) of the Hindu Law Women’s 
Rights Act (Mysore Act. No. 10 of 1933). 
The plaintiffs, however, did not ask for 
separation of their share. They remained 
as members of the joint family of which 
defendant 1 was continued as a Kartha. 


3. On 9th May, 1956, defendant 1 
sold items 1 and 2 of the plaint schedule 
in favour of defendant 2. On 20th De- 
cember 1958, he sold items 3 to 6 in fav- 
our of defendant 3 under Ext. D-5 for 
Rs. 10,000, Out of this amount, some an~ 
tecedent debts incurred by defendant 1 
were discharged. In all those properties, 
the plaintiffs were undisputedly entitled 
to 3/8 share and defendant 1 was entitl- 
ed to 5/8. 

Challenging the validity of the said 
alienations, the plaintiffs brought the 
suit for partition and possession of their 
3/8 share in the family properties. 

4, The suit was not contested by de~ 
fendant 2. Defendant 3, however, while 
resisting the suit, contended, inter alia, 
that the alienation in his favour was 
binding on the plaintiffs, ag it was for 
legal necessity of the family and also to 
discharge the antecedent debts. 

5. The principal issue before the trial 
Court was, whether defendant 3 has 
proved that the alienation in his favour 
was for legal necessity, and if so, whe- 
ther the alienation was binding upon the 
plaintiffs. The trial Court, on considering 
the evidence adduced by the parties, 
came to the conclusion that the said ali- 
enation was valid to the extent of Rupees 
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5,000 only as that amount was utilised 
for discharging the antecedent debts. 
Accordingly, a preliminary decree was 
made declaring that the plaintiffs are 
entitled to 3/8 share in all the suit pro- 
perties with a right to recover the mesne 
profits, The trial Court also directed the 
plaintiffs to make some payments to de- 
fendant 3 in proportion to their share in 
the family debts. 


6. Aggrieved by the above decree, 
the plaintiffs appealed to the Court of 
the Civil Judge, Mysore, and defendant 3 
preferred cross-objection. The learn- 
ed Civil Judge, while dismissing the ap- 
peal, has partly allowed the cross-objec- 
tions, He however, upheld the finding 
recorded by the trial Court that the ali- 
enation under Ext. D-5 was binding on 
the plaintiffs to the extent of Rs. 5,000 
but he made an equitable partition and 
dismissed the suit against defendant 3, 
declaring that the plaintiffs are entitled 
to the entire items 7 and 9. 

The plaintiffs are not satisfied with the 
appellate decree, Hence this Second 
Appeal. ‘ 


T. It may be stated that defendant 1 
died during the pendency of the appeal 
before the lower Court, Consequently, 
the dispute now remains only as between 
the plaintiffs and defendant 3. 

The right claimed ‘by the plaintiffs 
rested on Cl. (d) of S. 8 (1) of the Hindu 
Law Women’s Rights Act, 1933 (Mysore 
Act No, X of 1933). Section 8 (1) reads: 

“8 (1) (a) At a partition of joint family 
property between a person and his son 
or sons, his mother, his unmarried 
daughters and the widows and unmarri- 
ed daughters of his predeceased undivid- 
ed sons and brothers who have left no 
pes issue shall be entitled to share with 
them. 


(b) At a partition of joint family pro- 
perty among brothers, their mother, 
their unmarried sisters and the widows 
and unmarried daughters of their pre- 
deceased undivided brothers who have 
left no male issue shall be entitled to 
share with them. 

(c) Sub-sections (a) and (b) shall also 
apply mutatis mutandis to a partition 
among other coparceners in a joint 
family, 

(da) Where joint family property passes 
to a single coparcener by survivorship, 
it shall so pass subject to the right to 
shares of the classes of females enume- 
rated in the above sub-sections,” 
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The scope of S. 8 (1) was considered 
by the former High Court of Mysore in 
several cases. In Dakshinamurthy v. Sub- 
bamma, ((1940) 45 Mys HCR 102) Reilly, 
C. J., observed that the right of a widow 
to share in the property of her husband’s 
joint family arises at the moment when 
her husband’s death leaves of the family 
a sole surviving coparcener and she has 
a right to the separation of the share and 
the possession of it the moment her hus- 
band died. While approving the above 
observations, in Pogaku Venkatachaliah 
v. Pogaku Ramalingaiah, ((1944) 49 Mys 
HCR 456), Venkataramana Rao, C. J., 
said: 


“In our opinion, Cl. (d) virtually makes 
the female members specified therein 
co-sharers along with the ‘single copar- 
cener’ and they will be entitled under 
sub-s. (5) of the said section to have 
their shares separated off and placed in 
their possession. But until that is done 
they would have a vested interest there- 
in.” 

8. The nature of the right of a female 
under S. 8 (1) (d) was again considered 
by a Bench of this Court in B. K. Nara- 
yan Singh v. C. M. Ramakumar (1960-38 
Mys LJ 235), K. S. Hegde J., as he then 
was observed that the entire joint family 
property passes to a single coparcener 
by survivorship and the family members 
continue to be members of the joint 
family with the sole coparcener as the 
Kartha of that family and the right of 
the sole surviving coparcener in respect 
of the family property could be subject 
to the right of the family members to 
claim and obtain ‘her share whenever she 
deems fit. 


The question was re-examined by 4 
Bench of this Court in S. Melagiriyappa 
v. Lalithamma, 1960-38 Mys LJ 394: 
(AIR 1961 Mys 152). Narayana Pai, C. J., 
as he then was, speaking for the Bench 
observed, that until by partition and se- 
paration of share belonging to the female 
members of the joint family, the entire 
property stands impressed with the 
character of joint family property and 
remains in the possession and control of 
the single male coparcener as the mana- 
ger of the family and he has in respect 
of the entire property the same power 
of alienation for legal necessity as the 
manager of a joint family has under the 
ordinary law of Mithakshara; but he can- 
not exercise his absolute right of dispo- 
sition under the said law so as to affect 
the female relative’s share. It was also 
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observed that the female relative has a 
right of impeaching the alienation made 
by the single coparcener as being unsup< 
ported by legal necessity or family bene- 
fit or as being beyond the powers of the 
Pange under the ordinary Mithakshara 
aw, 

9. From the conspectus of these cases, 
what becomes clear is that the single co- 
parcener has a right to alienate the share 
of a female relative for legal necessity. 

10. It may be pointed out that in all 
these cases, the alienations concerned 
were prior to the coming into force of 
the Hindu Succession Act. But in the 
present case, the alienation under Ext. 
D-5 in favour of defendant 3 was after 
the Act came into force, That, in our 
opinion, makes a world of difference in 
the position of law, and therefore, un- 
necessary to consider the correctness of 
the view taken in Melagiriyappa’s case 
(AIR 1961 Mys 152). So far as the aliena~ 
tion in favour of defendant 2 is concern- 
ed, the problem presents no difficulty 
since she did not contest the suit. 


11. The Hindu Succession Act came 
into force on 17th June, 1956. The Act is 
a codifying enactment and has made far 
reaching changes in the structure of the 
Orthodox Hindu Law of Inheritance. The 
Act confers upon Hindu female full 
rights of inheritance and sweeps away 
all limitations on her powers or on her 
estate that were imposed under Sastric 
Hindu Law. It has beyond all doubts 
converted her limited estate into an ab- 
solute estate. While considering the 
scope of S. 14 (1) which confers such 
absolute right on the Hindu female, the 
Supreme Court observed in R. B. S. S. 
Munnalal v. S. S. Rajkumar (AIR 1962 
SC 1493) that even a right declaring in 
favour of a Hindu female under a preli- 
minary decree in a partition suit was 
regarded as a right to property. Again in 
Mangal Singh v. Smt. Rattno (AIR 1967 
SC 1786) at page 1790, the Supreme 
Court observed: 

“On the language of S. 14 (1) there- 
fore, we hold that this provision will be~ 
come applicable to any property which 
is owned by a female Hindu even though 
she is not in actual, physical or con< 
structive possession of that property.” 

In the present case, the plaintiffs are 
in a better position. Their possession was 
joint and actual. Their right to a share, 
as observed by the Supreme Court in 
Nagendra Prasad v. Kempananjamma 
(AIR 1968 SC 209) is independently of a 
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partition, and not to be restricted by as- 
suming -partition. Therefore, the plain- 
tiffs’ interest in the family properties 
became absolute upon the coming into 
force of S. 14 (1) of the Act and the sole 
surviving coparcener had no right to ali- 
enate it. The absolute property vested in 
a female member cannot be disposed of 
by the Kartha of the family. 

12. In this context, it may be useful 
to refer to the view taken by the Bom- 
bay High Court in Govindram Mihamal 
v. Chetumal Villardas (AIR 1970 Bom 
251). While dealing with the scope of 
the proviso to S. 6 of the Hindu Succes- 
sion Act, Deshmukh, J., at page 261 said: 


“When an outsider to a joint family 
gets vested interest in a part of the pro- 
perty, the fact that the share is yet to 
be worked out and a particular piece of 
property or share in every piece of pro- 
perty is to be handed over to him or her 
in lieu of the share, does not seem to be 
of any consequence. The property of the 
joint family is at that stage partly vest- 
ed in members who are already mem- 
bers of the coparcenary and partly 
some heirs who have nothing to do with 
the joint family as such. At any rate, the 
unmarried daughters, who may be mem~ 
bers of the family, inherit the interest 
by succession under the Hindu Succes- 
sion Act, and not under the provisions of 
the Customary Hindu Law. To that ex- 
tent, they have an independent right 
which is vested in them and may be. con- 
tinued to be enjoyed jointly until physi- 
cal separation takes place. With that re- 
sult following, one thing seems to he 
clear. The representative character of 
the Kartha is clearly affected. He cannot 
represent that property which vests in a 
person other than a coparcener.” 


13. We are therefore of the opinion 
that the alienation made by defendant 1 
to the extent of the share of the plain= 
tiffs must be held to be invalid. 

14. This takes us to the nature of the 
relief to be granted to the plaintiffs, As 
noticed earlier, the appellate Court has 
dismissed the suit against defendant 3. 
It has, however, permitted the plaintiffs 
to retain Items 7 to 9. The appellate 
Court, perhaps thought that 5/8 share of 
defendant 1 would cover the properties 
under Ext. D-3 and the remaining suit 
properties would be sufficient to meet the 
3/8 share which the plaintiffs are entitl- 
ed to. But, it seems to us that the appel- 
late Court has committed an error in 
working out the equitable partition, We 
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find that Items 7 to 9 cannot be equated 
to the plaintiffs’ share in Items 2 to 6 
sold to defendant 3 under Exhibit D-5. 
Item 3 measures two acres six guntas; 
Item 4 two acres 24 guntas; Item 5 two 
acres 36 guntas and Item 6 is a pucca 
residential house, whereas Item 7 hardly 
measures 5 guntas; Item 8 four guntas 
and Item 9 is undisputedly a dilapidated 
country tiled house. These particulars 
are found from the report of the Com- 
missioner dated 11-2-1975. The Commis- 
sioner has also valued separately every 
item of the suit properties. The report 
further shows that the total valuation of 
Items 3 to 6 comes to Rs. 44,000 and 
that of Items 7 to 9 is Rs. 4,500. Items 
1 and 2 which were the subject-matter 
of alienation in favour of defendant 2 
has been valued at Rs. 10,000. From 
these particulars it is seen that the divi- 
sion made by the appellate Court’ is 
manifestly inequitable, 


15. In the result, and for the reasons 
stated above, we allow the appeal. While 
reversing the decree of the Courts below 
we decree the plaintiffs suit declaring 
that they are entitled to 3/8 share in all 
the suit properties and defendants 2 and 
3 are entitled to 5/8 share in the proper- 
ties respectively sold to them. The plain- 
tiffs are also entitled to recover from 
defendants 2 and 3 the mesne profits at- 
tributed to their share from the date of 
the. suit. The plaintiffs are liable to dis- 
charge the debts incurred by defendant 1 
before 17th June, 1956 in proportion to 
their share. The trial Court shall work 
out these details in the final decree to be 
passed. 


16. In the circumstances, we direct 
that each party shall bear his or her own 
costs throughout, 

Order accordingly, 
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G. K. GOVINDA BHAT, C. J. AND 
M. N. VENKATACHALIAH, J. 

Krishne Gowda, Appellant v. M. Sheik 
Suleman Sab and others, Respondents. 

Writ Appeal No. 156 of 1977, D/- 21-4~ 
1977. 

Constitution of India, Art. 226 (1) (as 
amended by Constitution 42nd Amend- 
ment Act) — Relief under, when can be 
granted — Order made in violation of 
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Rules of Natural Justice — Order, if 
liable to be quashed. 


For obtaining redress of any injury 
caused by reason of any illegality in any 
proceedings by or before any authority, 
such illegality should have resulted in 
substantial failure of justice, (Para 4) 

Though an order made in violation of 
the Rules of Natural Justice is void, the 
aggrieved party hag to move the Court 
and obtain a declaration or order declar- 
ing that the order is one made in viola- 
tion of the Rules of Natural Justice and 
therefore void. 


Where a single Judge of the High 
Court without hearing the respondent: 
(appellant in writ appeal) quashed an 
order of the Tribunal on the ground that 
the Tribunal had no power to review its 
earlier order, Held that the appellant had 
not-been able to show that substantial 
failure of justice ensued by reason of any 
fllegality in the proceedings and the ap- 
pellant was not entitled to relief. 

(Para 7) 

S. Siddappa, for Appellant, 

G. K. GOVINDA BHAT, C. J.— This 
matter arises out of an application for 
registration of occupancy in respect of 
agricultural lands situate in Yeladahalli 
village under S. 45 of the Karnataka 
Land Reforms Act, 1961, hereinafter call- 
ed ‘the Act’. The gaid application was 
made by the first respondent Sheik Sule- 
man Sab. The Tribunal, by its order in 
Case No. LRF 47 of 1974-75 made on 
21-8-1975 confirmed the right of occu- 
pancy on Sheik Suleman in respect of 
Survey No. 16 measuring 3 acres, 7 gun- 
tas of dry land. Some time thereafter, 
an application was made before the Tri- 
bunal by the appellant Krishne Gowda 
to review the Tribunals order dated 
21-8-1975. On that application the Tri- 
bunal did not make any final order; but 
on 2-1-1976, it made an order expressing 
the view that it had decided the case in 
favour of Sheik Suleman on 21-8-1975, 
that the purchaser of the land, viz., 
Krishne Gowda (appellant) had filed his 
objections after the decision and that 
therefore, the Tribunal was of the una- 
nimous opinion that it was necessary to 
reconsider the issue. A penalty of Rs, 100 
was levied and restoration was ordered. 
The said order dated 2-1-1976 was chal- 
lenged before this Court by Sheik Sule- 
man Sab (respondent No. 1 herein) in 
W. P. 9994 of 1976. 


2. The ground urged by the first res- 
pondent Sheik Suleman Sab was that 
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the Tribunal had ceased to have jurisdic- 
tion after the disposal of the matter by 
its order dated 21-8-1975 and the entire 
subsequent proceedings before the Tri- 
bunal inclusive of the order dated 2-1- 
1976 were without jurisdiction and 
therefore, null and void. It is relevant 
to state that the appellant Krishne 
Gowda was respondent No. 3 in W. P. 
9994 of 1976 and he had entered appear- 
ance through his lawyer Sri S. Siddappa. 
Since the Cause List issued by this Court 
did not show his name, he did not at- 
tend the Court on the date of hearing 
and the case proceeded in his absence. 
The learned single Judge accepted the 
ground urged by Sheik’ Suleman and 
held that the Tribunal, when it passed 
its order on 2-1-1976 on the Review Ap- 
plication, had no jurisdiction to deal 
with the matter. So far as the 3rd res- 
pondent Krishne Gowda was concerned, 
the learned single Judge stated that if 
he was aggrieved by the first order, viz., 
order dated 21-8-1975, it was open to 
him to challenge the same before this 
Court. The learned single Judge further 
observed that even before this Court, 
the 3rd respondent Krishne Gowda had 
remained absent, though he was served. 
In that view, the learned single Judge 
allowed the Writ Petition and quashed 
the order of 1974-75 dated 21-8-1975 (sic 
dated 2-1-1976). It is against this order 
that the above Writ Appeal has been 
preferred. 


3. The only grievance made by the 
learned counsel for the appellant ‘before 
this Court is that the order should have 
been made after hearing him; that as 
the cause list issued by this Court did 
not show his name, he could not be pre- 
sent in Court and that if he had ‘been 
heard, the learned single Judge could 
have been persuaded to come to a con~ 
trary conclusion. In substance, his argu~ 
ment was that the order made by the 
learned single Judge (Bhimiah, J.) vio- 
lates the rules of natural justice and 
therefore, is liable to be set aside. 


4. However attractive the argument 
of the learned counsel for the appellant 
appears to be, this appeal is devoid of 
merit. Article 226 (1) of the Constitution 
as amended by the 42nd Amendment 
has made substantial changes with rex 
gard to the scope of Writ Petitions un- 
der Art, 226. Under the said Article as 
it now stands, the High Court has power 
to issue any writ or direction only for 
the enforcement of any rights conferred 
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by the provisions of Part III; or for the 
redress of any injury of a substantial 
nature by reason of the contravention of 
any other provisions of the Constitution 
or any provision of any enactment or 
Ordinance or any order, rule, regulation, 
bye-law or other instrument made there- 
under; or for the redress of any injury 
by reason of any illegality in any pro- 
ceedings by or before any authority un- 
der any provision referred to in sub- 
cl. (b) where such illegality has resulted 
in substantial failure of justice. It will 
thus be seen that for obtaining redress 
of any injury caused by reason of any 
illegality in any proceedings by or be- 
fore any authority, such illegality 
should have resulted in substantial fail- 
ure of justice. 


G. S. Gupta v. 


5. It iş undoubtedly true that any 
order made in violation of the Rules of 
Natural Justice is void. But the order 
does not automatically stand vacated. 
The aggrieved party has to move the 
Court and obtain a declaration or order 
of that nature declaring that the order 
is one made in contravention of the 
rules of natural justice and therefore 
void. In the instant case, the learned 
counsel for the appellant has not been 
able to show any illegality in the order 
made by Bhimiah, J. The learned single 
Judge has stated that the Tribunal had 
no jurisdiction to review its order pass- 
ed on 21-8-1975 as it has not been con- 





ferred with any power to review its 
earlier orders. On that short question 
the Writ Petition was allowed and the 


order dated 2-1-1976, impugned therein, 
was quashed. 


&. Incidentally, the learned single 
Judge made certain observations, which, 
though factually correct, were unneces- 
sary for the purpose of disposal of the 
Writ Petition. The learned single Judge 
stated that if the third respondent (ap- 
pellant herein) was aggrieved by the 
first order, it was open to him to seek 
legal remedies and he has failed to do 
so, and even before this Court, though 
served with notice, he has remained ab- 
sent. These observations are of no value; 
nor do they affect adversely any of the 
parties. The learned single Judge has 
made it clear beyond all doubt that the 
Land Tribunal had no jurisdiction to re- 
view the order passed on 21-8-1975, 
which means that that order has become 
conclusive and it ig that order that 
stands. 
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7. Before concluding, we may ob- 
serve that if the appellant had shown 
that any injury had been caused to him 
by reason of any illegality in the pro- 
ceedings by or before any authority and 
that such illegality has resulted in sub- 
stantial failure of justice, we would not 
have hesitated to entertain this appeal 
and give relief to the appellant. Since 
the learned counsel for the appellant 
has not been able to show as to how by 
reason of any illegality in the proceed- 
ings, substantial failure of justice has 
ensued, this Writ Appeal is rejected. No 
costs, 

Appeal dismissed. 
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G. S, Gupta, Petitioner v., 
Ahamed and others, Respondents. 


Civil Petn. No. 75 of 1977, D/- 24-6- 
1977.* 

(A) Civil P. C. (1908), 0. 47, R. 1 — 
Review of order passed by High Court 
in revision under Rent ‘Control Act — 
No review provided under that Act — 
Powers of High Court — Principles of 
0. 47, R. 1 may be employed by way of 
analogy. 

The High Court is a Court of plenary 
jurisdiction and therefore is in a posi- 
tion always to prevent miscarriage of 
justice or to correct grave and palpable 
errors committed by it. (1966) 1 Mys LJ 
649, Rel on. (Para 3) 

The principles set down in O. 47, R. 1, 
C.P.C. may be employed by way of ana- 
logy, and a case of review directly co- 
vered under that provision would never- 
theless be considered a case of plenary 
jurisdiction for correction of grave and 
palpable error committed by the Court. 
With that point of view, the Court has 
to refer to the provisions contained in 
O. 47, R. 1. In the instant case there was 
nothing to hold that a grave and palp- 
able error was committed or that mis- 
carriage of justice was the consequence. 

(Paras 3, 6) 

If the Court decides a legal question 
incorrectly, that cannot be a ground for 
review. It is for the higher Court to set 


Basheer 





right that finding. (Para 4) 
*(To review the order D/- 31-3-1977 
passed in C. R. P. No, 1086 of 1974.) 
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(B) Civil P, C. (1908), O. 47, R. 1 — 
Review — No review can be granted on 
ground of decision being illegal. (Para 5) 

(C) Civil P. C. (1908), O. 47, R. 1 — 
Review — Subsequent events — Happen- 
ing of a subsequent event is not a ground 
for review of the judgment. (Para 5) 
Cases Referred: Chronological Paras 
(1971) C. R. P, No. 633 of 1970, D/- 19-7- 


1971 (Kant) 2 
(1966) 1 Mys LJ 649 3, 6 
S. Shaker Shetty, for Petitioner; 


H. Sulaiman Sait, for Respondents. 
ORDER:— This review petition arises 
out of a judgment of this Court dated 
31-3-1977 in C. R. P. No, 1086/1974, al- 
lowing the petition of the landlord under 
S. 21 (1) (h) of the Karnataka House Rent 
Control Act, 1961 in H. R. C. No. 544/1966 
and thereby asking the petitioner-tenant 
to vacate the schedule premises, 
2. As evident, the petition for evic- 
tion was filed on the ground of reason- 
‘ able and bona fide requirement of the 
premises by the landlord. It was econ- 
tested on a variety of grounds and the 
learned Munsiff in the first instance 
allowed the petition. Thereafter, the ten- 
ant came in appeal before the learned 
District Judge. This too was dismissed. 
A revision was filed before the High 
Court which was C. R. P. No, 633/1970 
and a learned Judge of this Court on 
19-7-1971 confirmed the finding of the 
District Judge on the ground of bona 
fide and reasonable requirement of the 
premises by the landlord. Having con- 
firmed that finding, however, the learn- 
ed Judge found that the landlord could 
evict the tenant only if the other condi- 
tion regarding comparative hardship of 
his own as compared to the hardship to 
be ineurred by the tenant was satisfied. 
According to the learned Judge, the 
learned District Judge did not adequate- 
ly decide the plea referable to compara- 
tive hardship and therefore on that ques- 
tion alone the case was remanded to the 
District Judge for de novo hearing of 
the appeal on the question of compara- 
tive hardship. During the pendency of 
the revision in the High Court, one of 
the landlords, namely, Basheer Ahamed 
died and his legal representatives were 
brought on the record. After the remand, 
the learned District Judge however also 
decided the question regarding bona fide 
and reasonable requirement of the land- 
lord and his finding was against the land- 
lord. With that finding the petition was 
dismissed, Against that order of the 
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learned District Judge, C. R. P. No. 1086/ 
1974 was filed by the landlord in this 
Court. While deciding C. R. P. No, 1086% 
1974 this Court considered that the learn- 
ed District Judge was not required to 
give a de novo finding on the question 
of bona fide and reasonable requirement 
of the landlord. According to the deci- 
sion of the Court, any plea in respect of 
that question was either given up by the 
tenant or decided against him. There- 
fore, the principle of res judicata appli- 
ed and the decision of the learned Judge 
was final between the landlord and the 
tenant. Therefore, the plea as to the 
bona fide and reasonable requirement of 
the landlord could not be controverted 
on behalf of the tenant before the learn- 
ed District Judge. Any finding contrary 
to that plea and in favour of the tenant, 
could not be given and as such this 
Court set aside the finding of the learn- 
ed District Judge. On the question of 
comparative hardship, this Court further 
decided in favour of the landlord and 
thereby allowing C. R. P. No. 1086/1974, 
the eviction petition was granted. ‘The 
present review petition is directed 
against that order of this Court. 

3. Sri Shekara Setty, the learned 
counsel for the petitioner, took assistance 
from a decision of this Court in 
K. Anantharam Setty v. T. Mariappa, 
(1966) 1 Mys Ly 649, where his Lordship 
held that the High Court is a Court of 
plenary jurisdiction and therefore it has 
always jurisdiction to prevent miscarri- 
age of justice or to correct grave and 
palpable errors committed by it. It was 
heid that the High Court ‘can entertain 
a petition for review of an order passed 
in revision. The point canvassed in that 
ease before the Court was that the judg- 
meni of the High Court was in a revi- 
sion preferred under S. 50 of the Karna- 
taka House Rent Control Act, 1961 and 
since no review is provided against the 
judgment in that Act, the petition for 
review was not maintainable, While an- 
swering that preliminary objection rais- 
ed in that case, his Lordship referred +o 
Arts. 226 and 227 of the Constitution and 
considered that the High Court is a 
Court of plenary jurisdiction and there- 
fure was in a positien always to prevent 
miscarriage of justice or to correct grave 
and palpable errors committed by it, No 
one tan quarrel with this ‘proposition. 
The High Court may have power and 
jurisdiction to correct its own error and 
perhaps the plea may not be sustainable 
that a decision of the High Court im a 
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revision under S, 50 of Karnataka House 
Rent Control Act, 1961 was not per se 
subject to review. But the question be- 
fore the Court is, as to whether a mis- 
carriage of justice had really resulted 
or any grave and palpable error was 
committed so that the principles of the 
review so well known under the C. P. 
Code, are to be harnessed for the pur- 
pose of granting relief to the petitioner. 
In my opinion, the principles set down 
in © 4%, R. 1, C. P. Code may be em- 
ployed by way of analogy, and a case of 
review directly covered under that pro- 
vision would nevertheless be considered 
a case of plenary jurisdiction for correc- 
tion of grave and palpable error com- 
mitted by the Court, With that point of 
view, one has to refer to the provisions 
contained in O. 47, R. 1 of the C. P. Code 
‘and the learned counsel for the respon- 
dents pointed out that in the present 
case, the petitioner neither discovered 
any new and important matter nor evi- 
dence which was not within the know- 
ledge of either party nor some mistake 
or error apparent on the face of the re- 
cord, nor any other sufficient reason, so 
that it could be held that there was a 
grave and apparent error in the judg- 
ment of the Court. Sri Sekhara Setty, 
the learned counsel on fhe other hand 
urged, that the contentions as to the 
mistake or error apparent on the face of 
the record, or as to the case having 
other sufficient reason for review are 
satisfied and therefore even under O, 4%, 
R. 1 of the ©. P, Code, a case of review 
is made out. 

4. The argument of the learned coun- 
sel ig that this Court did not permit the 
petitioner to raise the plea that due to 
death of Basheer Ahamed, the bona fide 
and reasonable requirement of the land- 
lord was done away with and the legal 
representatives could not claim the bene- 
fit of that provision. In that connection, 
the learned counsel pointed ouf an ap- 
plication dated 27-2-1971 which was 
filed in the court of the District Judge, 


It is evident from the judgment 
delivered by the learned Judge 
in C. R. P. No. 633/1970 that the 
additional plea taken up in the 


application dated 27-2-1971 was deemed 
given up as the pointed question of Ba- 
sheer Ahamed having died and therefore 
the bona fide and reasonable require- 
ment of the landlord died with him, was 
not pressed before the Court. The learn- 
ed Judge who decided C. R. P. No. 633/ 
1970 has specifically held that he had no 
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hesitation in agreeing with the finding 
recorded by the learned District Judge 
that the requirement of the landlord was 
bona fide and reasonable. He further ob- 
served in that connection that he con- 
firmed the finding of the District Judge 
in regard to the bona fide and reasonable 
requirement of the landlord, but set 
aside his finding on the question of com- 
parative hardship, On that pointed ques- 
tion the case was remanded. At another 
place in his judgment, the learned Judge 
observed that it was not necessary to 
advert to all the pleas raised by the par- 
ties as the only ground that survived be- 
fore him was of consideration of the 
plea covered by S. 21 (1) (h) of the Act. 
Therefore, the argument of the learned 
counsel that the plea as to proper termi- 
nation of tenancy survived before. the 
learned Judge in C. R. P. No. 633/1970 
even after he made those observations, 
to my mind, does not hold good and can- 
not be sustained. Being governed by 
these observations of the learned Judge 
in C. R, P. No. 633/1970, this Court de- 
cided that the case in regard to bona 
fide and reasonable requirement of the 
landlord had become final. Sri Shekhara 
Setty, the learned Advocate for the peti- 
tioner, thereafter contended that the de- 
cision of the High Court being in his 
favour, the petitioner could not have 
further agitated against that decision. 
There is an apparent error in this argu- 
ment. The finding on the question of 
bona fide and reasonable requirement of 
the landlord was definitely against the 
petitioner and the other finding on the 
question of comparative hardship was 
left open and the case was remanded. It 
could not therefore be stated that the 
petitioner was prevented from chal- 
lenging that finding of the learned Judge 
as he was at liberty to do so. Being gov- 
erned with all these legal conceptions, 
and on an appreciation of the argument 
of the learned counsel for the respon- 
dent, this Court held, that the principles 
of res judicata crept in and the peti- 
tioners were debarred from  reagitating 
the plea as to reasonable and bona fide 
requirement of the landlord before the 
learned District Judge. As such any find- 
ing arrived at in the course of the judg- 
ment of the learned District Judge on 
that question, was likely to be set aside. 
Sri Shekara Setty was insistent in his 
argument that the said finding was incor- 
rect as the petitioner had taken that 
plea which was not considered by the 
Court. In other words, what the learned 
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counsel argues is that the finding on the 
question of res judicata was incorrect 
and ought not to have been given by this 
Court, If the Court decides a legal ques- 
tion incorrectly, in my opinion, that 
cannot be a ground for review. It is for 
the higher Court to set right that finding. 

5. The learned counsel for the peti- 
tioner then pointed out that certain sub- 
sequent events took place, namely, that 
some godowns fell vacant and perhaps 
the bona fide and reasonable requirement 
of the landlord could not be established. 
Again, that was a question of fact which 
was once decided by the Court, may be 
wrongly. Again, that would not be a 
point for review of the judgment. The 
learned counsel then advanced another 
argument, that there was an apparent 
mistake on the face of record, inasmuch 
as, application dated 27-2-1971 was there 
and still the Court observed that the plea 
was not pressed by the petitioner and 
that the Court did not consider the ques- 
tion that the cause of action died with 
Basheer Ahamed to get eviction on the 
plea of the bona fide and reasonable re- 
quirement of the deceased. As J have 
stated before, that question was directly 
covered under the plea relating to bona 
fide and reasonable requirement of the 
legal representatives. The learned Judge 
in C. R, P. No. 633/1970 was very much 
concerned with that plea and he decided 
it against the petitioner. Therefore, this 
Court came to the conclusion that the 
plea was not pressed before the learned 
Judge and if the same could be taken to 
be pressed, it was held against the peti- 
tioner. All that observation was made 
with reference to the plea of res judicata 
which was stated to have prevailed 
against the petitioner. Again, the ques- 
tion turns on this that the learned coun- 
sel for the petitioner challenged the deci- 
sion of the Court and branded it as il- 
legal, according to his estimate, and in 
my opinion, that would not be a point 
for review of the judgment. It could not 
be said that there was any mistake or 
error apparent on the face of the record. 
In fact, the Court was aware of all these 
pleas and because the principle of res 
judicata applied, all such pleas were 
taken to be decided against the petitioner. 
Similar was the fate in respect of the 
other plea regarding proper termination 
of tenancy. The said plea was either 
given up or decided against the petitioner 
in C. R, P. 633/1970. That was again not 
a mistake or error apparent on the face 
of the record. 
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6. In this view of the matter, 1 do 
not think, that any case is made out te 
hold that a grave and palpable error was 
committed by the Court or that miscarri- 
age of justice was the consequence, The 
plenary jurisdiction referred to by the 
learned Judge in K. Anantharam Setty 
v. T. Mariappa, (1966-1 Mys LJ 649) 
(supra) need not be exercised. Similarly, 
a case for review under O. 47, R, 1, €. Py 
Code is also not made out. The petition 
is without any merit and the same is dis- 
missed with costs. 

Petition dismissed, 
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M. M. Yaragatti, Petitioner v, Vasan? 
Siddoji Jadhav and others, Respondents. 

Civil Petn. No. 260 of 1976, D/- 28-6- 
1977." 

(A) Constitution of India, Art. 226 — 
Karnataka Rent Control Act (22 of 1961), 
S. 50 — Review — Order passed in revi- 
sion under S. 50 is normally not open te 
revision — However if the order is pass- 
ed due to an error, in order to prevent 
miscarriage of justice High Court under 
its plenary jurisdiction can review its 
own order. (1966) 1 Mys LJ 649, Rel. on. 

(Para 4) 

(B) Civil P. C. (1908), O. 47, R. 1 — 
Karnataka Rent Control Act (22 of 1961), 
S. 50 — Review of order under Rent Act 
— Powers of review cannot be more ex- 
tensive than those given under O. 47, 
R. 1, Civil P. C. — High Court passing 
order under Rent Act believing that cer- 
tain plea raised by a party was heard 
and decided by lower Court — In fact 
party had raised the plea but was pre- 
cluded by lower Court from raising it — 
High Court’s decision being based on 
wrong impression was held erroneous on 
face of record and it was open to High 
Court to review its decision to avoid mis- 
carriage of justice. AIR 1964 SC 1372, 


Foll. l (Paras 4, 6) 
Cases Referred: Chronological Paras 
(1966) 1 Mys LJ 649 4,7 


AIR 1964 SC 1372 6 
R. U. Goulay, for Petitioner; C., S. Ko- 

thavale, for Respondents Nos. 1 and 2. 
ORDER:— This is a petition for review 

of the Order of this Court dated 4-8- 


*(To review the order D/- 4-8-1976 pass- 
ed in C. R. P. No, 2611 of 1973.) 
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1976 in C. R. P. No. 2611 of 1973 where- 
by H. R, C. No. 45 of 1970 is allowed and 
the petitioner-tenant is directed to vacate 
the premises. 


2. It was the case of the landlords 
respondents before the learned Munsiff 
that they required the premises for their 
bona fide and reasonable occupation and 
as such, under S. 21 (1) proviso (h) of 
the Karnataka Rent Control Act, 1961, 
the tenant was to be asked to deliver 
possession of the schedule premises. On 
that plea essentially, the case of evic- 
tion was contested before the learned 
Munsiff. His finding was that the reason- 
able and bona fide requirement of the 
landlords was fulfilled. As such, he 
ordered for eviction of the tenant. 


3. Being dissatisfied with the deci- 
sion of the learned Munsiff, the tenant 
came in appeal before the learned Dis- 
trict Judge, and as evident from the ap- 
pellate order, a specific plea was raised 
at that stage, that the question of com- 
parative hardship referred to in sub-s, (4) 
of S. 21 was left undecided, as the land- 
lords being new to their business, if at 
all would need a part of the premises. 
Therefore the question of partial evic- 
tion was specifically raised and that 
question directly affected the main con- 
tention as to comparative hardship of the 
tenant, if he is asked to vacate the entire 
premises, The learned District Judge, 
however, considered that the plea of 
partial eviction was not taken in the ob- 
jection filed to the H. R. C. petition and, 
therefore, the tenant was precluded from 
faking that plea. Saying so, the learned 
District Judge held that the reasonable 
and bona fide requirement of the land- 
lords for the entire premises was satisfi-~ 
ed. The eviction petition was accordingly 
granted. Thereafter, the tenant filed a 
revision in C, R. P. No. 2611 of 1973 in 
this Court. The finding of the learned 
District Judge was confirmed and against 
the judgment of this Court, the present 
review petition is directed. 


4. The learned counsel for the res- 
pondents contended at the outset, that a 
review from a decision by the High 
Court in revision under S. 50 of the 
Karnataka Rent Control Act, 1961, was 
not maintainable. According to the learn- 
ed counsel, the provision for review is 
not provided for in that act and that 
alone should be a ground for rejection of 
the review application. There is a deci- 
sion of this Court contrary to this con~ 
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tention. In K. Anantharam Setty v. T. 
Mariappa (1966) 1 Mys LJ 649, it was 
held that an order dismissing the revi- 
sion under S. 50 of the Karnataka Rent 
Control Act, 1961, by the High Court can 
be reviewed under its plenary jurisdic- 
tion in order to prevent miscarriage of 
justice or to correct grave and palpable 
errors committed by it. The learned 
Judge referred to the plenary jurisdic- 
tion described in Arts, 226 and 227 of 
the Constitution. Therefore, following the 
ratio of that decision, in my opinion, the 
plenary jurisdiction of the High Court 
to correct its own errors in order to pre- 
vent miscarriage of justice, is to be ex- 
ercised even by way of review of its own 
judgment given under S. 50 of the Kar- 
nataka Rent Control Act 1961. The ques- 
tion thereafter arose regarding the ex- 
tent up to which the power to review 
could be exercised, As evident, Order 
XLVI, Rule 1 of the C. P. Code contains 
the power of review and that power is 
to be exercised with certain limitations. 
In my-opinion, the power of review to be 
exercised from a decision under the Kar- 
nataka Rent Control Act, 1961 could in 
no case be considered to be more exten- 
sive than the power of review conferred 
under O. XLVII, R. 1 of the C. P. Code. 
Therefore, even if O. XLVII, R, 1, C. P. 
Code may not apply in its terms, the 
power of review can be exercised from a 
decision under the Karnataka Rent Con- 
trol Act, 1961 only within those limited 
conditions. It is, therefore, manifest, this| 
Court can review its judgment only. ifl 
a new and important matter or evidence 
was discovered which after the exercise 
of due diligence, was not within the 
knowledge of either party, or if some 
mistake or error apparent on the face of 
the record was committed or if any other 
sufficient reason was made out calling 
for the review of the judgment, It is 
then to be considered as to whether any 
of these conditions are satisfied, so that 
interference by way of review can be 
made. 


5. Sri R. U. Goulay, the learned coun- 
se] for the petitioner, took me through 
the judgment of the learned Distret 
Judge. In paragraph 13 of his judgment, 
the plea of comparative hardship with 
reference to partial eviction from the 
premises, was considered. The learned 
District Judge held that the tenant was 
precluded from raising the plea of par- 
tial eviction on the ground that the said 
plea was not taken in his objection before 
the learned Munsiff, It was, therefore, 
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incorrect that the learned District Judge, 
upon evidence on merit, decided that the 
entire premises were bona fide or rea- 
sonably required for occupation by the 
landlords. This Court while considering 
that question, committed the apparent 
error by saying that the learned District 
Judge considered that part of the plea 
on merit and held upon evidence that 
the landlords required the entire premi- 
ses, In fact, that was not done by the 
learned District Judge. The plea was 
held to be preeluded and on that basis 
alone it was inferred that the entire pre- 
mises were required by the landlords. 
Thus, neither there was any plea nor any 
evidence, to hold, that the entire premi- 
ses ‘were required by the landlords or 
that the landlords could satisfy their 
need only by occupying a part of the 
premises. This mistake apparent on the 
face of the record of the judgment of 
this Court, naturally led to the miscarri- 
age of justice, and the plea, which could 
have been permitted being legal, at any 
stage, was not permitted to be ‘raised, 
nor was it decided in the manner it could 
have been decided. It is manifest, under 
S. 21 (4) of the Karnataka Rent Control 
Act, 1961, it was the duty of the Court to 
have considered the question of compa- 
tative hardship. Jf the plea of partial 
eviction was not taken on behalf of the 
tenant, nonetheless the question of com- 
parative hardship being very much in- 
volved with the question of bona fide and 
reasonable requirement of the land- 
lords, should have been considered by 
the Court. This principle has been upheld 
both by the learned District Judge as 
well as by this Court in the very same 
judgment. The mistake committed was 
that this Court held that the learned 
District Judge had decided on merits 
that the landlords required the entire 
premises, but in fact, he had not done so. 
Rather, the plea was precluded and no 
opportunity was given to adduce evidence 
on the question of comparative hardship. 


6. While considering the power of 
review, their Lordships of the Supreme 
Court observed in Thungabhadra Indus- 
tries Lid. v. The Government of Andhra 
Pradesh (AIR 1964 SC 1372) that al- 
though a review is by no mé@ans an ap- 
peal in disguise, whereby an erroneous 
decision is reheard and corrected, but it 
does lie to rectify the patent error. Where 
without any elaborate argument one 
could point to the error and say here is 
a substantial point of law which stares 
one in the face, and there could reason- 
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ably be no two opinions entertained 
about it, a clear case of error apparent 
on the face of the record would be made 
out. In the instant case, it stares one in 
the face that an incorrect statement on 
a point of fact was made and entertain- 
ed to defeat the claim of the tenant to 
raise the plea on the basis of compara- 
tive hardship inasmuch as it was yet to 
be decided if the landlords could meet 
their requirement by partial eviction of 
the tenant from the premises. Thus, i 
my opinion, a case for review even on 
the basis of the ratio of that decision by 
the Supreme Court is maintainable. 


7. Sri C. S. Kothavale, the learned 
counsel for the respondents, was rather 
strenuous in contending that if at all, the 
Court committed a legal error and the 
review was not the remedy to correct 
that error. As to this proposition of law, 
there could be no dispute. But as I have 
stated before, a mistake or error appa- 
rent on the face of the record was com- 
mitted by this Court and a wrong view 
was taken that the learned District Judge 
had decided the plea even on merit, up- 
on evidence adduced. In fact, that was 
not done and as evident, the learned Dis- 
trict Judge precluded the tenant from 
raising that plea and on that basis mere- 
ly he decided that the ground of reason- 
able and bona fide requirement was 
made out. The entire mistake in the order 
was due to that wrong assumption made 
by this Court in its order. Therefore, it 
is not a case of a wrong decision on a 
question of law, but it is a case where 
a mistake of statement of fact was made 
and, therefore, a wrong decision was 
arrived at. I think, considering the ple- 
nary jurisdiction as held by the learned 
Judge in K. Anantharam Setty v. T. 
Mariappa (supra), the mistake can be 
corrected by way of review, 

8. The petition is, therefore, allowed 
and the order dated 4-8-1976 passed in 
C. R. P. No. 2611 of 1973 on the file of 
this Court, is set aside. C. R. P. No, 2611 
of 1973 shall again be set down for hear- 
ing. 

Petition allowed. 
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Bhaskar Manuel Ugargol, Petitioner v. 
Smt. Henrita Immanuel Pujar and an- 
other, Respondents. 

Civil Revn. Petn. No. 1597 of 1975, D/- 
20-4-1977.* 

(A) Karnataka Rent Control Act (22 of 
1961), S. 43 — Expression ' essential sup- 
ply or service” — Scope — Supply of 
light and air fall within that expression. 

The intent of the Legislature is that 
the tenant should be given immediate 
relief when he is deprived of his legiti- 
mate rights and should not be driven to 
a long drawn civil litigation. With that 
end in view, the Legislature has issued 
an injunction against the landlord not 
to cut off or withhold essential supply or 
service which the tenant is entitled to. 
Therefore, one must take a sensible and 
broad view of the words ‘essential sup- 
ply or service’ in S. 43 and must have 
regard to all those matters which are 
reasonably necessary to make. use. of the 
building. Any attempt to narrow down 
the scope of those words ‘essential sup- 
ply or service’ may defeat the very pur- 
pose of the legislation. The explanation I 
to that section is not exhaustive. Be- 
sides the matters mentioned therein, 
there are other matters which are so ob- 
vious and so essential without which the 
demised premises. cannot be. occupied or 
used; say, for example, entrances, land- 
ings, staircases of the premises, passages, 
service access ways, doors, drains, venti- 
lators and so on, which are intended for 
use in common by the occupiers of the 
premises, (Para 4) 


Where a window or ventilator has been 
surreptitiously closed by the landlord or 
by others, at his instigation, the aggriev- 
ed tenant can move the Court under Sec- 
tion 43 of the Act, with a complaint that 
the supply of air and light has been 
completely cut off or the only outlet for 
the smoke to pass through has been clos- 
ed with an evil design. The Court has to 
make an enquiry on such complaint of 
the tenant and he cannot be thrown out 
at the threshold itself, (Para 5) 

(B) Karnataka Rent Control Act (22 of 
1961), S. 43 — Scope — Section can be 
invoked by tenant against his landlord 
only — Dispute between co-tenants can- 


“(Against order of Ist Addl. Munsiff, 
Dharwar, D/- 15-2-1975.) 
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not be subjeet-matter of investigation 
thereunder. (Para 7} 

R. G. Deodhar, for Petitioner; Pavim 
S. B. for B. V. Deshpande, for Respon- 
dents. 

ORDER:— This petition, by the ten- 
ant, is to revise an order of the First 
Additional Munsiff, Dharwar, made under 
S, 43 of the Karnataka Rent Control Act, 
1961, (hereinafter referred to as ‘the 
Act’). 

2. The petitioner and respondent 1 
are occupying the adjoining buifdings 
owned by respondent 2. The complaint 
of the petitioner was that the owner, 
with an evil design to harass him and 
make him to vacate the premises, insti- 
gated respondent I to close the only win- 
dow of his kitchen as a result of which 
the kitchen has been rendered unfit for 
use since no light and air get into the 
kitchen and no smoke gets out therefrom. 
The kitchen room, according to fhe peti- 
tioner, has become a dark room without 
any use to the petitioner. 

With these allegations, he prayed for 
an order against fhe respondents to re- 
open the window. 


The respondents raised a preliminary 
objection regarding the maintainability 
of the application. Their primary con- 
tention was that the supply of light and 
air did not fall within the expression 
‘essential supply or service’, as provided 
under S. 43 of the Act and, therefore, 
the grievance of the petitioner cannot 
be enquired into. The learned Munsiff 
accepted the objection and rejected the 
application, 

In this petition, the validity of 
objection is called into question. 

3. For the purpose of considering the 
question, it is necessary to have im mind 
the scope and effect of S. 43 of the Act. 

Section 43 of the Act, so far as. it is 
relevant, provides: 

“43. Landlord net te cut off or with- 
hold essential supply or serviee— 

(1) No landlord either himself ov 
through. any person acting or purporting 
to act on his behalf, shall, without just 
or sufficient cause cut off or withhold any 
essential supply or service enjoyed by 
the tenant in respect of the building Iet 
to him. 


that 


(2) A tenant in oecupation of the buitd- 
ing may, if the landlord has contraven- 
ed the provisions of sub-sec.. (1), make 
an application to the Court for a dires- 
tion to restore such supply or service, 
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(3) If the Court on perusal of the ap- 
plication and affidavits, if any, filed by 
the tenant after making such examina- 
tion of the applicant as it thinks fit, is 
prima facie satisfied that the essential 
supply or service was cut off or with- 
held without sufficient cause, the Court 
may pass an interim order directing the 
landlord to restore the amenities imme- 
diately, pending the inquiry referred to 
in sub-sec. (4). 

Explanation—- An interim order may 
be passed under this sub-section without 
giving notice to the landlord. 

(4) If the Court on inquiry finds that 
the essential supply or service enjoyed 
by the tenant in respect of the building 
was cut off, or withheld by the landlord 
without just or sufficient cause, it shall 
make an order directing the landlord to 
restore such supply or service.” 
Explanation 1 to S. 43 of the Act reads 
as follows: 


“In this section essential supply or 
service includes supply of water, elec- 
tricity, lights in passages and on stair- 
cases, lifts and conservancy or sanitary 
services.” 

4. The intention and effect of the pro- 
visions of S. 43 of the Act, in my opin- 
ion, are beyond controversy although 
much argument was devoted, before me, 
to the scope of the words ‘essential sup- 
ply or service’. : 

The intent of the Legislature, as J see 
it, is that the tenant should be given im- 
mediate relief when he is deprived of 
his legitimate rights and should not be 
driven to a long drawn civil litigation. 
With that end in view, the. Legislature 
has issued an injunction against the land- 
lord not to cut off or withhold essential 
supply or service which the tenant is 
entitled to. Therefore, one must take a 
sensible and broad view of the words 
‘essential supply or service’ and must 
have regard to all those matters which 
are reasonably necessary to make use of 
the building. Any attempt to narrow 
down the scope of those words ‘essen- 
tial supply or service’ may defeat the 
very purpose of the legislation. 

Explanation 1 to S. 43 of the Act gives 
us some indication of the scope of those 
words; but, in the very nature of the 
explanation, it is not exhaustive. Ac- 
cording to the said explanation ‘essential 
supply or service’ includes supply of 
water, electricity, lights in passages and 
on staircases, lifts and conservancy or 
sanitary services. But, there are other 
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matters which are not obscure, but so, 
obvious and so essential without which 
the demised premises cannot be occupied 
or used; say, for example, entrances, 
landings, staircases of the premises, pas- 
sages, service access ways, doors, drains, 
ventilators and so on, which are intend- 
ed for use in common by the occupiers 
of the premises, 


5. Turning to the facts of the present 
ease, the tenant has alleged that his kit- 
chen has been completely cut off from 
light and air and the only window there- 
in, has been closed as a result of which 
the kitchen has become a dark room and 
the smoke which used to pass through 
the said window would be spreading all 
through the house, rendering the living 
space also unfit for habitation. If there 
was a window or ventilator which has 
been surreptitiously closed by the land- 
lord or by others, at his instigation, I 
fail to see why the aggrieved tenant can- 
not move the Court under S 43 of the 
Act, with a complaint that the supply of 
air and light has been completely cut 
off or the only outlet for the smoke to 
pass through has been closed with an 
evil design. In my opinion, the Court has 
to make an enquiry on the complaint of 
the petitioner and he cannot be thrown 
out at the threshold itself. 


6. It is, however, necessary to notice 
the contention urged for the respon- 
dents. It was urged that S. 43 of the Act 
could be invoked only by the tenant 
against his landlord and the dispute be- 
tween the co-tenants cannot be the sub- 
ject-matter of investigation thereunder, 


7. There cannot be any dispute on 
this contention; but, the facts of the pre- 
sent case are otherwise. The petitioner’s 
application is not only against the co- 
tenant, but also against his landlord. 
Therefore, the grievance of the petitioner 
requires to be investigated by the Court. 

8. In the result, this revision petition 
is allowed. The impugned order is set 
aside. The matter stands remitted to the 
Court below for disposal of the applica- 
tion in accordance with law. 


In the circumstances, I make no order 
as to costs. 
i Revision allowed. 
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Ananthamathi, Petitioner v. Ratnavathi 
and others, Respondents, _ 

Civil Revn. Petn. No. 113 of 1976, D/- 
19-4-1977.* 

Succession Act (1925), Ss. 372, 371 and 
388 — Succession Certificate, issuance of 
— Jurisdiction —— Munsif’s Court in 
South Kanara District- has jurisdiction to 
issue certificate. 

Although the State of Karnataka has 
not issued any notification under S. 388, 
investing the Munsiff’s Court with power 
to exercise the functions of a District 
Judge a notification issued by the erst- 
while State of Madras under S. 26 of the 
Succession Certificate Act, 1889, must be 
held to have been saved upon the repeal 
of Succession Certificate Act, 1889, in 
view of the provisions of S, 24 of the 
General Clauses Act. It must, therefore, 
be said that the Munsiff Courts in South 
Kanara District must be held to have 
the jurisdiction to grant a succession cer- 
tificate. AIR 1951 Mad 437, Ref. 

(Paras 5, 6) 
Cases Referred: Chronological Paras 
AIR 1951 Mad 437 5 

P. Ganapathy Bhat, for Petitioner; 
K. Shivashankar Bhat, for Respondents 
Nos. 1 to 5. 


ORDER:— This petition under S. 115 
of the Code of Civil Procedure is to re- 
vise the order of the Principal Munsiff, 
Puttur, granting a succession certificate 
to the 4th respondent on an application 
filed under S. 372 of the Indian Succes- 
sion Act, 1925, (hereinafter referred to 
as ‘the Act’), 

2. Shortly stated, the facts are these: 

One B. T. Ariga died on 29th May, 
1973, leaving behind the respondents as 
his legal representatives. They approach- 
ed the Munsiff's Court for a succession 
certificate in respect of the amount lying 
in the Bank account of the deceased, and 
also in respect of some shares held by 
him in certain Companies. 


3. The petitioner opposed the applica- 
tion on the ground, among others, that 
the Court of Munsiff has no jurisdiction 
to grant succession certificate. He also 
contended that the deceased got proper- 
ties under a settlement deed dated 29th 
Nov. 1916, and upon his death, the pro- 


Munsiff, 





*(Against order of Principal 
Puttur, D/- 27-6-1975.) 
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erties as per the terms of the deed 
would pass on to the petitioner and not 


to the legal representatives of the de- 
ceased as they claim it to be. 
4. On the second contention, the 


learned Munsiff held that it is a matter 
to be litigated in a civil suit. This view, 
in the circumstances of the case, appears 
to be perfectly justified as the problem 
presented was not free from doubt. Sec- 
tion 373 (3) of the Act provides that if 
the Judge cannot decide the right to the 
certificate without determining question 
of law or fact which seems to be too in- 
tricate and difficult for determination in 
a summary proceeding, he may never- 
theless grant a certificate to the appli- 
cant if he appears to be the person hav- 
ing prima facie the best title thereto. 


On the question of jurisdiction, the 
learned Munsiff overruled the objection 
raised by the petitioner, and held that 
he has got jurisdiction to grant the suc- 
cession certificate and, accordingly, he 
granted the prayer of the legal repre- 
sentatives of the deceased. The primary 
question herein is whether the Court of 
the Munisff in South Kanara District has 
got jurisdiction to grant a succession 
certificate. 

5. To understand the question, I must 
describe the legal background. Part X of 
the Act provides for the grant of a suc- 


cession certificate. Section 371 therein 
provides: 
“The District Judge within whose 


jurisdiction the deceased ordinarily resid- 
ed at the time of his death, or, if at that 
time he had no fixed place of residence, 
the District Judge, within whose juris- 
diction any part of the property of the 
deceased may be found, may grant a cer- 
tificate under this part.” 


The Act thus confers jurisdiction on 
the District Judge in the matter of suc- 
cession certificate, Section 388 of the Act 
provides power on the State Govern- 
ment to issue notification in the official 
gazette investing any Court inferior in 
grade to a District Judge with power to 
exercise the functions of a District 
Judge. -This section corresponds to S. 26 
of the Succession Certificate Act 7 of 
1889. It is undisputed that the State of 
Karnataka has not issued any notification 
under S. 388, investing the Munsiff’s 
Court with power to exercise the func- 
tions of a District Judge. But similar 
notifications were issued by the erstwhile 
State of Madras under S. 26 of the Sue- 
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cession Certificate Act, 1889. The said 
Act has been repealed and re-enacted as 
Part X of the Succession Act, 1925. Those 
notifications are not easily traceable; 
but, fortunately found chronologically 
collated by Viswanatha Sastri, J., in 
N, Chinnakannu Pillai v. N. S. Sundaram, 
(AIR 1951 Mad 437). I would helpfully 
quote the passage at page 438: 

“Under S. 26 (1), Succession Certificate 
Act, 1889, the Local Government by 
G. O. No. 391 dated 22-10-1921 notified 
that the Subordinate Judge of Tuticorin 
would have jurisdiction to issue succes- 
sion certificates. In a later G. O. No. 1731 
dated 5-6-1924, the Local Government 
invested all Subordinate Judges and Dis- 
trict Munsiffs except those at the head- 
quarters of districts (subject to a few 
exceptions) with the powers of a Dist- 
trict Court under the Succession Certi- 
ficate Act, 1889, within the local limits 
of their respective jurisdiction, By an= 
other notification, G. ©. No. 24 dated 7-1- 
1925 superseding G. O. No. 1731 (wrong- 
ly printed as G., O. No. 371 at p. 274 of 
Vol. I of the Civil Rules of Practice) the 
Local Government invested all Courts of 
District Munsiffs in the Presidency ex- 
cept those situated at headquarters of 
districts, with jurisdiction to issue suc- 
cession certificates. All these notifications 
were issued under S. 26, Succession Cer- 
tificate Act, 1889, which has now been 
repealed and re-enacted as Part X of 
the Succession Act, 1925.” 

The question that arose in the above 
case was whether the notifications issued 
under S. 26 of the Succession Certificate 
Act, 1889, have been saved and continu- 
ed to operate after the enactment of the 
Succession Act, 1925. The learned Judge 
answered the question in the affirmative, 
relying upon the provisions of S, 24 of 
the General Clauses Act. 

Tf those notifications are in force to- 
day, the counsel for the petitioner does 
not dispute that the Munsiff’s Court, in 
the instant case, has jurisdiction to 
grant the Succession Certificate. 

6. Adroitly, the counsel for the peti- 
tioner did not dispute that the Succes- 
sion Certificate Act, 1889, has been re- 
pealed and re-enacted as Part X of the 
Succession Act, 1925. S. 388 of the Suc- 
cession Act. 1925, is similar to S. 26 of 
the Succession Certificate Act, 1889. 
Therefore, the notifications issued under 
5. 26, must be held to have been saved 
upon the repeal of Succession Certif- 
cate Act, 1889, in view of the provisions 
of S. 24 of the General Clauses Act. 
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Apart from S. 24 of the General Clauses 
Act, I find one more sound reason to 
save the said notifications. The Succes- 
sion Act, 1925, is an Act to consolidate 
the law applicable to the estate of the 
deceased and the object of its enactment 
was to consolidate the Indian law relat- 
ing to succession, by the repeal of the 
Succession Certificate Act, 1889, except 
S. 13 therein. The effect of such repeal 
is merely for the purpose of rearrange- 
ment, and there is no moment at which 
the substance of the older enactments 
ceases to be in force, although its anci- 
ent form is destroyed by the process of 
reproduction and repeal — (s: Craieg 
on Statute Law, VII Edition, page 362), 
In other words, by the process of repeal 
and reproduction, the substance of the 
repealed enactment does not cease to 
operate. This being the settled principle 
of law, the notifications issued under 
S. 26 of the Succession Act, 1889, contis 
nued to operate until revoked or rescind- 
ed undisturbed in that part of the erst- 
while State of Madras till the States 
Reorganisation Act, 1956. Even there- 
after, they still remain in force by the 
express provisions made to that effect 
under S, 119 read with S. 2 (h) of the 
States Reorganisation Act, 1956. It must, 
therefore, be said that the Munsi 
Courts in South Kanara Distriet must b 
held to have the jurisdiction to grant a 
euccession certificate. 


7. The only other grievance of the 
petitioner is that since the parties are 
directed to the Civil Court to establish 
their legal title to the properties, the 
unconditional certificate ought not to 
have been granted to respondent 4. 

I agree with that contention. Sec- 
tion 375 provides for requisition of se- 
curity from grantee of certificate or fot 
indemnity bond. The learned Munosiff, 
having recognised the rival claims of 
the parties, ought to have imposed cer- 
tain conditions on the grantee. Having 
regard to the circumstances of the case, 
it seems to me that it may be sufficient 
if respondent 4 is directed to furnish se- 
curity for the indemnity of the objector. 

8. In the result, the revision petition 
fails and is dismissed; but respondent 4 
is directed to furnish security before the 
Court below for the Indemnity of the 
objector to the extent of the share claim- 
ed by her. 

In the circumstances, I make no order 
as to costs. 

Petition dismissed. 
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Venkataramana Subraya Bhat and 
another, Petitioners v. Timmappa Ven- 
katraman Hegde and others, Respon- 
dents. 

Civil Revn. Petn. No. 2504 of 
D/- 23-3-1977.* 

Civil P. C. (1908), O. 20, R. 11 (2) 
— ‘Amendment of decree — Parties 
agreeing to payment of decretal amount 
by instalments — Decree can be amend- 
ed accordingly. 

After the decree is made, if the parties 
agree that the amount decreed shall ‘be 
paid by instalments, it could be accepted 
by the Court. 

In the instant case, the parties arrived 
at a compromise during the course of 
execution proceedings. There was no 
complaint that the Court had no juris- 
diction to the compromise. The parties 
also agreed that the decree should be 
amended according to the terms of com- 
promise. Held that the consent of the 
parties having been thus obtained, the 
court could amend the decree in accord~ 
ance with the terms of compromise. 

(Para 5) 
Petitioner; 


1975, 


T. S. Ramachandra, for 
S. M. Hegde, for Respondents. 

ORDER:— The order allowing an am- 
endment to the decree in Original Suit 
No. 143/1957 on the file of the Principal 
Munsiff, Sirsi, is the subject-matter of 
this revision petition under S. 115 of the 
Civil P. C. 

2. The matter arises in this way: 

One Venkataramana Hegde, father of 
the respondents, filed Original Suit No. 
143/1957 to recover a sum of Rs. 25,000 
from the petitioners. The suit was de- 
creed and, during the execution of the 
decree, there was a compromise to pay 
the decretal amount by instalments. The 
parties also agreed that the decree 
should be amended as per the terms 
thereof. The judgment-debtors appear to 
have paid some amount as per the in- 
stalment agreed upon. The respondents, 
before me, are the legal representatives 
of the decree-holder. To recover the 
balance, they filed an application for exe- 
cution of the decree, The Court, then, 
said that unless the decree is amended 
as per the terms of the compromise, they 





*(Against order of Principal Munsiff, 
Sirsi, D/- 10-7-1975.) 
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cannot maintain the execution petition. 
So, the respondents filed another appli- 
cation under Ss. 151 and 152 of the Code 
of Civil Procedure to amend the decree, 
That application has been allowed by 
the Court. 

Hence, this revision petition. 

3. Counsel for the petitioner urged 
before me that the Court has no juris- 
diction to amend the decree as per the 
terms of the compromise. 


4. In order to appreciate the conten- 
tion, it is necessary to refer to the rele- 
vant provisions relating to the amend- 
ment of a decree. 

When once the decree is made and 
signed, it shall not be altered or added 
to, save as provided by S, 152 of the 
Code of Civil Procedure or on review 
(See O. XX, R. 3 of the Civil P. C.). Of 
course, if the decree drafted is not in 
accordance with the judgment pronounc- 
ed, the Court can always amend the de- 
cree so as to bring it in conformity with 
the judgment because O. XX, R. 6 of the 
Civil P. C, provides for such a remedy. 

Under S. 152 of the Civil P. C. the 
Court can correct the mistakes like cle- 
rical or arithmetical or any errors aris- 
ing thereon. But while so correcting, the 
Court has no power to amend the decree 
contrary to the judgment. 


Under O. XX, R. 11 (1) of the Civil 
P. C., the Court may, for any sufficient 
reason, incorporate in the decree, after 
hearing such of the parties who had ap- 
peared personally or by pleader at the 
last hearing, before judgment, an order 
that payment of the amount decreed 
shall be postponed or shall be made by 
instalments with or without interest, not- 
withstanding anything contained in the 
contract under which the money is pay- 
able. But, after the decree is made, the 
parties cannot have the payment of the 
decretal amount by instalments without 
mutual consent. 


Order XX, R. 11 (2) of the Civil P. C. 
provides: 

“After the passing of any such de- 
cree the Court may, on the application 
of the judgment-debtor and with the 
consent of the decree-holder, order that 
payment of the amount decreed shall be 
postponed or shall be made by instal- 
ments on such terms as to the payment 
of interest, the attachment of the pro- 
perty of the judgment-debtor, or the 
taking of security from him, or other- 
wise, as it thinks fit.” 
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It is seen from the above provisions 
that, after the decree is made, if the 
parties agree that the amount decreed 
shall be paid by instalments, it could be 
accepted by the Court. 


ë. Now, turning to the facts of the 
present case, it may be seen that the 
compromise entered into by the parties, 
in the course of the execution, was valid 
and there is no complaint that the Court 
has no jurisdiction to record the com- 
promise, The parties also agreed that the 
decree should be amended according to 
the terms of the compromise. The con- 
sent of the parties having been thus ob- 
tained, the Court could amend the de- 
cree in accordance with the terms of the 
compromise and that is what has been 
done in the present case. There is, there- 
fore, no error of jurisdiction calling for 
interference. 

G. In the result, the petition fails and 
is dismissed. 

No costs. 

Petition dismissed, 
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The Hukumchand Insurance Co. Ltd., 
Appellant v. The Bank of Baroda and 
others, Respondents. 


First Appeal No. 107 of 1973, D/- 5-4- 
1977." 

(A) Contract Act (1872), Ss. 196 
197 — Ratification of acts of agent, 

When an agent acting for and on be- 
half of another, stipulates a benefit for 
the principal under a contract, and the 
principal without demur avails himself 
of that benefit, the law implies a ratifi- 
cation of that contract on the part of the 
principal. (Para 9) 

(B) Contract Act (1872), S. 128 — Con- 
tract of insurance, contract of guarantee 
and contract of indemnity — Distinction. 

In a contract of insurance pure and 
simple, insurer is not a surety. Insurer 
does not undertake to pay the original 
debt; but undertakes to pay new debt 
which arises out of the contract of in- 
demnity, and this debt may differ from 
the original debt both in amount and as 
regards other incidents. The fact that the 


and 





*(Against judgment and decree passed by 
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contract is framed in the form of a 
policy is some and only a prima facie 
evidence of this intention; but the form 
of the contract however, is not conclu- 
sive. A contract expressed in the form 
of a policy may nevertheless be a gua- 
rantee. 


In a contract of guarantee, there must 
always be three parties in contempla- 
tion; a principal debtor (whose liability 
may be actual or prospective) a creditor, 
and a third party who, in consideration 
of some act or promise on the part of 
the creditor, promises to discharge the 
debtor’s liability, if the debtor failed to 
do so. In a contract of indemnity, how- 
ever, the promisor makes himself pri- 
marily liable and undertakes to dis- 
charge the liability in any event, The 
liability may arise out of tort as well 
as out of contract. It may also be pro- 
spective at the time the promise is made 
or may be past provided some new con- 
sideration is given, The risk of default 
by a debtor can be insured against as 
effectively as the debt can be guaranteed. 

(Para 11) 

(€) Contract Act (1872), S. 128 — Li- 
ability of surety —- When arises and ex- 
tent of. 


The question as to the liability of the 
surety, its extent and the manner of its 
enforcement have to be decided on first 
principles as to the nature and incidents 
of suretyship. The liability of a princi- 
pal debtor and the liability of a surety 
which is co-extensive with that of the 
former are really separate liabilities, al- 
though arising out of the same transac- 
tion. Notwithstanding the fact that they 
may stem from the same transaction, the 
two liabilities are distinct. The liability 
of the surety does not also, in all cases, 
arise simultaneously. AIR 1969 SC 297, 
Rel, on. (Para 12) 


Where the suits comprised of two ac- 
tions, one against the appellant under 
which the appellant was sued upon the 
basis of the distinct cause of action 
against him under which he was liable 
to the plaintiff in respect of what he had 
contracted to make good and the other 
against the first defendant in terms of 
its contract with the plaintiff, it was 
held that as the plaintiff could have sued 
appellant — and appellant alone — and 
obtained a decree to the extent of the 
whole of the liability of the appellant 
in terms of Bank loan/cash credit indem- 
nity policy the mere fact that the plain- 
tiff had chosen to bring an action against 
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the first defendant also should not de- 
tract from the extent of the relief the 
plaintiff would otherwise have been en- 
titled to against appellant. The conten- 
tion, therefore, that the decree against 
the appellant should be limited to and 
be co-extensive with what should be the 
subject-matter of a personal decree un- 
der R. 6 of O. 34, C.P.C. was not accept-~ 
able. 1937 Mad WN 373 and AIR 1948 


Nag 123, Rel. on. (Para 14) 
Cases Referred: Chronological Paras 
AIR 1969 SC 297 13 
AIR 1948 Nag 123 12 
1937 Mad WN 373 14 
(1802) 6 Ves 714:31 ER 1272 13 


D., Cheluvaraju, for Petitioner; S. G. 
Sundaraswamy (for No. 1); N. A. Mandgi 
(for No. 2A), for Respondents. 

VENKATACHALIAH, J::— This appeal 
by the second defendant, an Insurance 
Company under the name and. style 
Hukumchand Insurance Company is di- 
rected against the judgment and deeree 
dated 3-2-1973 in O. S. No. 9 of 1970 on 
the file of the Court of the II Additional 
Civil Judge, Belgaum, by which the 
Court below held the second defendant 
liable to the suit claim to the extent of 
Rs 1,66,231-15 on the basis of a Credit 
Indemnity Policy dated 28-12-1967 issu- 
ed by it in favour of the plaintiff. 

2. The facts, in so far as they are 
material for the disposal of this appeal, 
are the following: 

Plaintiff, Bank of Baroda, is a Nation- 
alised Bank. Defendant No, 1 is a firm 
of partners, of which defendants 1 (a) to 
1 (f) are stated to be the partners. On 
28-1-1967, first defendant executed what 
is styled as a “Cash Credit Agreement” 
with the plaintiff and secured cash credit 
facility to the extent of Rs. 2,00,000 for 
the purpose of its business. By way of 
security the moveable assets of the firm 
were hypothecated in favour of the cre- 
ditor-Bank. In addition, under a mort- 
gage by deposit of title-deeds certain 
immovable properties situate at Wad- 
gaon, Belgaum, Mahadevpur and Angol 
were offered as security for the said loan. 

On 28-12-1967, second defendant issu~ 
ed what is styled “Bank Loan/Cash Cre- 
dit Indemnity Policy”, as per Exhibit 
P-6, by which in consideration of the 
payment of Rs, 3,000 by the first defen- 
dant, the second defendant undertook 
to indemnify the plaintiff against losses 
that may be suffered by the plaintiff in 
consequence of any default on the part 
of the first defendant in due repayment 
of all moneys at any time payable by 
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the first defendant to the plaintiff, pro- 
vided that the liability under that Policy 
did no exceed the principal sum of 
Rs. 2,00,000. The first defendant having 
committed default in the matter of re- 
payment of the moneys borrowed from 
the plaintiff, plaintiff instituted the pre- 
sent suit against ‘both the defendants 
and sought recovery of Rs. 2,24,334-33 
from them. 


3. First defendant while admitting the 
liability, disputed, in some measure, its 
extent and sought for the grant of instal- 
ments in repayment. 


4. Second defendant, however, rais- 
ed a number of defences. It even deni- 
ed having issued any Cash Credit Indem- 
nity Policy in favour of the plaintiff. It 
also contended that the person who exe- 
cuted the alleged Cash Credit Indemnity 
Policy on behalf of the second defendant 
had no right or authority or power te 
execute or issue such documents and 
that therefore no liability on its part 
arose, It also contended that the Policy 
was vitiated by non-disclosure of mate- 
rial facts, and, that at all events, the 
loan sought to be recovered had been ad- 
vanced even prior to the date of the 
Policy and that therefore the second 
defendant could not be held liable. 

5. On these pleadings, the Court be- 
low framed the necessary issues, of 
which the following are material for the 
purpose of this appeal: 


3. Whether defendant No. 2 had under- 
taken to indemnify the plaintiff by the 
Insurance Policy? 


4. Whether the Insurance Policy issu- 
ed is unauthorised and invalid? 

5. Whether the Policy is invalid on 
any grounds of suppression of material 
facts by plaintiff and defendant No. 1? 

6. Whether the plaintiff has violated 
the conditions of the cash credit policy 
and is not entitled to enforce it? 

6 On an appreciation of the evidence 
on record, the Court below recorded 
findings in favour of the plaintiff on all 
these issues and entered a decree in fav- 
our of the plaintiff, However, as during 
the pendency of the proceedings the 
first defendant had paid the sum of 
Rs. 33,760-85 towards the suit claim, the 
liability of the second defendant was 
limited to Rs, 1,66,231-15 and the suit 
against the first defendant was decreed 
as prayed for. 


7. We have heard Sri D. Cheluvaraju, 
learned counsel for the second defen- 
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dant-appellant; Sri S. G. Sundaraswamy, 
learned counsel for the plaintiff-respon- 
dent No. 1, and Sri N. A, Mandagi, learn- 
ed counsel for defendant No. 1A. We 
have been taken through the evidence 
on record and the judgment of the Court 
below. 


8. Sri D. Cheluvaraju, learned coun- 
sel for the appellant, has urged the fol- 
lowing grounds in support of this ap- 
peal: 

(a) that K. G. Merchant who has exe- 
cuted Exhibit P-6 had no authority to 
bind the second defendant; 

(b) that, at all events, Ext, P-6 by its 
express terms, could be invoked in res- 
pect of the advances made and liability 
incurred only after 28-12-1967 and that 
the present suit-claim which represents 
advances which had been made earlier 
would not attract the Indemnity under 
Ext. P-6; 

{c) that the liability of the Insurers 
would, at all events, arise only after the 
plaintiff had exhausted its remedy 
against the principal debtor, and, that 
therefore, the suit claim is premature; 

(d) that the suit in so far as it seeks 
the enforcement of mortgage security is 
in substance a suit for sale on a mort- 
gage and the personal decree against the 
partners of the firm could only be made 
after the proceeds of sale of hypothecate 
are found insufficient and only to the 
extent of such insufficiency; and that 
consistently with this position the liabi- 
lity of the Insurance Company could not 
be larger than that of the principal deb- 
tors and accordingly, the liability of the 
second defendant must be limited to such 
part of the decretal sum, if any, as may 
remain unsatisfied by the proceeds of 
sale of the security; and 

(e) that the Court below, in granting 
the decree as prayed for, has failed to 
give deduction to the sum of Rs. 33,760.85 
admittedly paid during the pendency of 
the suit. 

These, then, are the points that arise 
for determination in this appeal. 

9. Point (a): The contention of the 
appellant seems to be that the acts of 
K. G. Merchant, its Manager at Belgaum 
during the relevant period, in executing 
Ext. P-6 were without the knowledge or 
authority of the appellant, But , it is 
admitted that the premium of Rs. 3,000 
paid by the first defendant as considera- 
tion for Ext. P-6 went into the account 
of the appellant; and that appellant had 
had the benefit of the same. Indeed by 
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Ext. P-7 dated 26-11-1969, appellant 
while acknowledging the previous com- 
munications, only required the copies of 
previous communications in that behalf 
to enable the appellant ‘to proceed fur- 
ther in the matter’. Even at that stage, 
appellant, apparently, did not consider 
itself immune from the legal incidents 
of Ext. P-6 on the ground that its Mana- 
ger had no authority to execute Ext. P-6. 
That apart, a ratification by the appel- 
lant of the acts of the said K. G, Mer- 
chant, who in executing Ext. P-6 pur- 
ported to act for and on behalf of the 
appellant, is implicit in the conduct of 
the appellant. Appellant, admittedly, 
availed of and appropriated to itself the 
benefit of the premium of Rs. 3,000. The 
conduct of the appellant in having ob- 
tained and retained the benefit of this 
premium, in our opinion, clearly amounis 
to a ratification of the acts of its mana- 
ger within the meaning of Ss. 196 and 
197 of the Contract Act. It was not the 
case of the appellant that its memoran- 
dum and articles of association render- 
ed a contract of the kind contained in 
Ext. P-6 ultra vires of the provisions of 
the charter of its constitution. According 
to general principles of law when an 
agent acting for and on behalf of an- 
other, stipulates a benefit for the princi- 
pal under a contract, and the principal 
without demur avails himself of that 
benefit, the law implies a ratification of 
that contract on the part of the princi- 
pal, Accordingly, on these principles and 
having regard to the conduct of the ap- 
pellant, it requires to be held that ap- 
pellant had rendered itself disabled from 
disowning and repudiating the contract 
and that contract under Ext. P-6 should 
be held binding on the appellant. 

We, accordingly, hold point (a) against 
the appellant. 

10. Point (b): The contention of Sri 
Cheluvaraju is that Ext. P-6 came into 
being in the context of and envisaged a 
prospective transaction between the 
plaintiff on the one hand and the first 
defendant on the other, and having re- 
gard to the intendment of Ext. P-6 and 
its actual terms, the liability against the 
appellant could arise only in respect of 
any lending in fact made after the date 
of the policy viz., 28-12-1967. Sri D. Che- 
luvaraju inviting our attention to what 
he considers a crucial admission stated 
to have been made by P.W. 1 to the 
effect that “after 28-12-1967, bank has 
not made any new advances to the Ist 
defendant”, strenuously contended that 
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in the light of this admission and upon 
proper construction of Ext, P-6 no liabi- 
lity could be fastened on appellant. It is 
no doubt true that even on the date when 
the Policy, Ext. P-6, was issued there 
was a subsisting liability of the first de- 
fendant in favour of the plaintiff in the 
sum of Rs. 2,09,510-42, Even assuming 
that the construction Sri O. Cheluva- 
raju seeks to put on Exhibit P-6 is cor- 
rect, it is seen from the statement of 
account, Ext. P-5, that even after 28-12- 
1967, the first defendant was permitted 
to make withdrawals from the account 
which, but for the guarantee under Ext. 
P-6, would not have been permitted. The 
total sum actually withdrawn by the 
first defendant in the account after 28-12- 
1967 is admittedly over 2 lacs of rupees. 
The contention of Sri D. Cheluvaraju is 
that these withdrawals were in turn 
made out of the in-puts of money made 
by the first defendant into account sub- 
sequent to 28-12-1967 and that total in- 
debtedness as it stood prior to the exe- 
cution of Ext. P-6 remained unaltered. 
But, in our opinion, the contniuance of 
the cash credit account even after 28-12- 
1967 is in pursuance of the guarantee 
policy and the continued operation of 
the account and the further withdrawals 
therefrom by appellant after 28-12-67 
is relatable to and in pursuance of the 
Policy Ext. P-6. It cannot, therefore, be 
said that no advances were made after 
28-12-1967, even assuming that the gua- 
rantee did not pertain to or cover the 
indebtedness even as it obtained as on 
28-12-1967. 

Accordingly, we answer point (b) 
against the appellant. 


li. Point (c): The contention urged 
in this behalf, in effect and in its essence, 
is that the remedy against the appellant 
would arise only when it is shown that 
the debt was irrecoverable from the first 
defendant. Exhibit P-6 is styled ‘an Jn- 
demnity Policy’, A contract under which 
an insurer undertakes to make good los- 
ses caused by the default of a debtor 
bears close resemblance to a contract of 
guarantee. There is, however, a broad 
distinction between an insurance and @ 
guarantee, which, though difficult to for- 


mulate, undoubtedly exists. This distinc- - 


tion depends upon the intention of the 
parties. In a contract of insurance 
pure and simple, insurer is not a surety. 
Insurer does not undertake to pay the 
original debt; but undertakes to pay new 
debt which arises out of the contract of 


Hukumchand Insurance Co, v. Bank of Baroda 


[Prs. 10-12] Kant. 207 


indemnity, and this debt may differ fro: 
the original debt both in amount and as 
regards other incidents. The fact that the 
contract is framed in the form of a po- 
licy is some and only a prima facie evi- 
dence of this intention; but the form o 
the contract however, is not conclusive. 
A contract expressed in the form of a 
policy may nevertheless be a guarantee. 
Many contracts, in facts, may with equal 
propriety be called either contracts of 
insurance or guarantees; and more often 
than not it is immaterial to which of the 
two classes the particular contract be- 
longs. In a contract of guarantee, there 
must always be three parties in contem- 
plation; a principal debtor (whose liabi 
lity may be actual or prospective), a cre- 
ditor, and a third party who, in conside- 
ration of some act or promise on the 
part of the creditor, promises to dis- 
charge the debtor's liability, if the deb- 
tor failed to do so, In a contract of in- 
demnity, however, the promisor makes 
himself primarily liable and undertakes 
to discharge the liability in any event. 
The liability may arise out of tort or as 
well as out of contract. It may also be 
prospective at the time the promise is 
made or may be past provided some new 
consideration is given. The risk of de- 
fault by a debtor can be insured against 
as effectively as the debt can be gua- 
ranteed. - 

In any view of the matter, whether 
the contract in the instant case is viewed 
as a contract of indemnity or as one of 
guarantee and whether, correspondingly, 
the liability is to pay a new debt arising 
under the contract to indemnify or to 
pay the original debt, the claim, in our 
opinion, cannot be said to be premature. 
The liability on the part of the appellant 
under Ext. P-6 arises in consequence of 
default of the borrowers in due repay- 
ment on demand. Both the demand 
against and the default by the lst de- 
fendant must be held to have been 
established. 

We, therefore, answer point (c) also 
against the appellant. 

12. Point (d): It is no doubt true, as 
contended for by Sri D. Cheluvaraju, 
that the plaint seeking as it does, the 
realisation of the security is in substance 
akin to a suit for sale on a mortgage. The 
plaint, however, is not in the form in 
which such suit ought to be having re- 
gard to the provisions of O. 34, C.P.C. 
The plaint leaves much to be desired 
both in the matter of a proper presen- 
tation of plaintiff's case as well as in 
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its form. The point that Sri D. Cheluva- 
raju seeks to make is that even if the 
liability of his client is held to be co- 
extensive with that of the principal deb- 
tor, the decree that can be made against 
his client should necessarily be limited 
to the extent of personal decree that ad- 
mits of being made against the principal 


debtors. According to him, a personal de- > 


cree against the principal debtors being 
limited to such part of the mortgage debt, 
if any, as may remain unsatisfied con- 
sequent upon an insufficiency in the pro- 
ceeds of sale of the security, the decree 
against the appellant should also be so 
limited. He relied upon the decision in 
Subhankhan Ramjankhan v. Lalkhan 
Haji Umarkhan (AIR 1948 Nag 123) in 
support of this contention. In that case, 
it was held that in a suit on mortgage 
though a surety for the mortgagor, who 
had contracted to make good the deficit 
which may be found due on the sale of 
the security, was a necessary party to 
the action by virtue of S. 91 of the T. P. 
Act read with O. 34, R. 1, CPC, no 
eonditional decree for even the balance 
could be passed against him, the reason 
being that as the liability of the surety 
would arise only if the mortgaged pro- 
perty was found insufficient. This deci- 
sion while clearly not supporting the 
ease of the appellant, on the contrary, 
supports the view that in a converse 
case where the liability of the surety is 
not so limited, a decree against the su- 
rety is permissible. 

The question as to the liability of the 
surety, its extent and the manner of its 
enforcement have to be decided on first 
principles as to the nature and incidents 
‘of suretyship. The liability of a principal 
debtor and the liability of a surety 
which is co-extensive with that of the 
former are really separate liabilities, al- 
though arising out of the same transac- 
‘tion. Notwithstanding the fact that they 
may stem from the same transaction, the 
two liabilities are distinct. The liability 
of the surety does not also, in all cases, 
arise simultaneously. This proposition 
finds support in a passage from Hals- 
bury’s Laws of England (Third Edition, 
Volume 22 para 819): 


“819 Proceedings by assured against 
debtor: Except where the policy so pro- 
vides, the creditor is not bound to sue 
the debtor or to enforce his security 
first: he is entitled, as soon as there is a 
default within the meaning of the policy; 
to claim payment from the insurers. The 
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policy may, however, be limited to cover 
only the deficiency which remains after 
the creditor has exhausted his remedies 
against the debtor or his sureties.” 

13. In the Bank of Bihar Ltd. v. Dr. 
Damodar Prasad (AIR 1969 SC 297), deal- 
ing with the liability of a surety envi- 
saged in S. 128 of the Contract Act, the 
Supreme Court observed: 

“4, Before payment the surety has no 
right to dictate terms to the creditor and 
ask him to pursue his remedies against 
the principal in the first instance. As 
Lord Eldon observed in Wright v, Sim- 
son, (1802) 6 Ves 714 at p. 734:31 
ER 1272 at p. 1282: ‘But the surety is a / 
guarantee; and it is his business to see 
whether the principal pays, and not that 
of creditor.’ In the absence of some spe- 
cial equity the surety has no right to 
restrain an action against him by the 
ereditor on the ground that the principal 
is solvent or that the creditor may have 
relief against the principal in some other 
proceedings. : 


5. Likewise where the creditor has 
obtained a decree against the surety and 
the principal, the surety has no right to 
restrain execution against him until the 
creditor has exhausted his remedies 
against the principal...... k 


14. In the present case, the suit com- 
prised of two actions, one against the 
appellant under which the appellant is 
sued upon the basis of the distinct cause 
of action against him under whieh he is 
liable to the plaintiff in respect of what 
he has contracted to make good and the 
other against the first defendant in terms 
of its contract with the plaintiff. If the 
plaintiff could have sued appellant — 
and appellant alone — and obtained a 
decree to the extent of the whole of the 
liability of the appellant in terms of Ext. 
P-6, the mere fact that the plaintiff has 
chosen to bring an action against the 
first defendant also should not, and in- 
deed consistently with first principles, 
does not detract from the extent of 
the relief the plaintiff would otherwise 
have been entitled to against appellant. 
A contention similar to the one urged by 
Sri Cheluvaraju was considered in 
Muthuvelappa Goundan v, Palaniappa 
Chettiar (1937 Mad WN 373) where a 
Bench of the Madras High Court con- 
sisting of Varadachariar and Pandrang 
Row JJ., repelling the contention, ob- 
served: 

“Before us, it has been contended on 
behalf of the appellants that the lower 
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court should have directed the plaintiff 
to proceed in the first instance against 
the security properties and only after 
they had been sold should the plaintiff 
have been permitted to proceed against 
the appellants personally. This conten- 
tion was sought to be supported by the 
analogy of a decree to be passed in 
mortgage suits. And Mr. Ramaswami 
Iyer argued that as under the Transfer 
of Property Act the remedy in respect 
of a charge is governed by the provisions 
relating to mortgages, the principle of 
S. 68 of the Transfer of Property Act 
must be applied here. He further urged 
that on the true construction of S. 68, 
the course contended for by him would 
be the proper course. We are unable to 
agree with this contention. Jt is true 
that when a person is personally liable 
under a mortgage document, it is the 
policy of the law that the mortgagee 
should not enforce the personal liability 
before exhausting his remedy against 
the property except in cases where the 
mortgagee is prepared to abandon the 
security, But by the very reason of the 
thing this can apply only as between the 
mortgagor and the mortgagee, In the 
present case the appellants had nothing 
whatever to do with the security bond. 
Their liability did not arise under the 
security bond; nor was the liability un- 
der the promissory note merged in that 
under the mortgage bond. Their relation 
to the plaintiff was therefore not of a 
mortgagor at all. We do not therefore 
see any ground on which they can in- 
voke the aid of the provisions of S. 68 
of the Transfer of Property Act.” 


The contention, therefore, that the de- 
cree against the appellant should be 
limited to and be co-extensive with what 
should be the subject-matter of a per- 
sonal decree under R. 6 of O. 34, C.P.G 
against the mortgagors does not appear 
to be supportable, 


We, accordingly, answer point (dj 
against the appellant. 
15. Point (e): While the sum of 


Rs. 33,760-85 admittedly paid during the 
pendency of the suit has been given de- 
duction to in the liability of the appel- 
lant, the direction in the matter of a de- 
cree against the first defendant in so far 
as it directs that the suit be “decreed as 
prayed for” appears to have ignored this 
payment. This point urged by Sri 
D. Cheluvaraju is a matter that should 
concern the first defendant and not the 
appellant, However, in drawing up the 
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decree against the first defendant, this 
sum of Rs. 33,760-85 paid during the 
pendency of the suit shall be taken into 
account, 


In the present case, however, we 
should observe that consistently with 
the true nature and scope of the suit as 
comprising of two separate causes of ac- 
tion — one against the appellant and the 
other against the first defendant and 
its partners — there shall be drawn up 
two decrees one against the appellant in 
the sum of Rs, 1,66,231-15 with pendente 
lite and future interest at 6% per annum 
from the date of the suit till the date of 
realisation and costs, and the other 
against the first defendant in the form 
of a preliminary decree for sale under 
R. 4, O. 34, C.P.C, for the sum of Rupees 
‘1,90,565-48 with costs and interest at 
91% per annum granting six months’. 
time to deposit. It shall be a condition in 
both the decrees that if any realisations 
are made under the decree against the 
appellant-second defendant, the sum of 
the extent to which the decree is so 
satisfied shall also be given deduction to 
and pro tanto satisfaction entered in the 
decree against the first defendant and, 
likewise, if any realisations are made 
under the latter decree in so far as such 
realisations exceed Rs, 24,334 and pro- 
portionate interest thereon, such realisa- 
tion shall correspondingly be given cre- 
dit to in the decree against the appel- 
lant. 

In the result, this appeal except to the 
extent the decree of the court below 
stands modified as indicated above, is 
dismissed. In the circumstances, we 
direct the parties to bear their own costs 
in this appeal, 

Order accordingly. 
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tion against land-holder held not justi- 
fied. (W. P. No. 6933 of 1976, D/- 12-8- 
- 1976 (Kant), Reversed), 


Assuming without deciding that sub- 
sec. (1) of S. 48-C confers jurisdiction to 
make an ex parte order of temporary 
injunction, there must: be sufficient mate- 
rial before the Tribunal to satisfy itself 
that the object of granting the injunction 
would be defeated by delay in issuing 
notice. In the instant case, there was no~ 
thing to show that the Tribunal was so 
satisfied, (Para 4) 

Verification of the TA NN mention~ 
ed in the application with reference to 
the Record of Rights is necessary for 
the reason that under §. 133 the entries 
in the Record of Rights are presumed to 
ibe correct. A presumption arising under 
S. 188 can be rebutted only after hear- 
ing both sides and no ex parte order 
could be made against the land-holder 
when there is a presumption of law aris- 
ing under the said section in his favour, 
Where the name of the person claiming 
to be a tenant does not find a place in 
the Record of Rights for the years im- 
mediately prior to Ist March 1974 which 
is the relevant date and the Tribunal 
without verifying this fact from the Re- 
cord of Rights issues an order of tempo- 


rary injunction it must be set aside. 
W. P. No. 6938 of 1976, D/- 12-8-1976 
(Kant), Reversed, (Para 5) 


K, A. Swamy, for Appellant; K. S. 
Puttaswamy, 1st Addl. G. A. (for Nos. 1 
and 6); S. W. Arabatti (for No. 2) and 
K. Chandrasekhar (for No, 3), for Res- 
pondents, 

G. K. GOVINDA BHAT, C. J.:— The 
appellant, aggrieved by the order of 
Bhimiah, J., dated 12th August 1976, re- 
jecting W. P. 6933 of 1976 at the stage of 
preliminary hearing, has preferred this 
appeal. 

2. The second respondent alleging he 
is a tenant of 3 acres 35 guntas of agri- 
cultural land in Sy. No. 483 (P) of Shir- 
guppa, Bellary District, filed an applica~ 
tion for registration of occupancy under 
S. 45 of the Karnataka Land Reforms 
Act, 1961 (hereinafter called the Act). 
The appellant is the land holder. The 
facts alleged in the application do not 
appear to have been verified by the 
Tahsildar with reference to the Record 
of Rights as is required to be done un~ 
der R. 19 of the Rules framed under the 
Act. The second respondent made an 
application before the first respondent~ 
“Tribunal for the issue of an order of in~ 
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junction. The Tribunal without issuing 
notice of that application to the appel- 
lant straightway passed an order grant- 
ing interim injumetion agaimst the appel- 
lant. Coming to know of the said order, 
the appellant made am applicatiom bpe- 
fore the Tribunal to revoke the arder of 
injunction. That application was nat 
heard and no order was passed by the 
Tribunal. After waiting for a long time, 
the appellant approached this. Court for 
relief under Art, 226 of the Constitution. 
That writ petition came wp before 
Bhimiah, J. whe, at the stage of prelimi 
nary hearing rejected the same. 

3. In the writ petition, the appellant 
has alleged, inter alia, that the third res- 
pondent B. E. Ramayya one of the mem- 
bers of the first respondent-Tribunal, is 
biased against the Muslim community 
and therefore, the impugned order has 
been made against him. The third res- 
pondent has not denied the charge made 
against him notwithstanding the fact 
that he has been impleaded ag a party 
respondent and notice of this appeal has 
been taken to him. It is unnecessary for 
the purpose of disposal of this appeal to 
consider the complaint of bias alleged 
against one of the Members of the Tri- 
bunal, since it has to succeed on merits 
of the case, 

4. Section 48-C of the Act confers 
jurisdiction on the land Tribunal to 
issue interlocutory orders in the nature 
of temporary injunction or to appoint a 
Receiver concerning the land in respect 
of which an application is made under 
S, 48-A. Sub-section (2) of the said sec~ 
tion . provides that the Tribunal may at 
any time revoke or modify the order 
made by it under sub-s. (1) and the order 
made under sub-s. (2) shall be final. Ap- 
parently, sub-s. (2) of S. 48-C confers the 
power of making ad imterim orders: as 
is provided under R. 3 of O. 39 of the 
Civil P. C. Ordinarily, no order affecting 
the rights of a party should be made 
without affording a fair hearing to that 
party, In exceptional circumstances, Civil 
Court has been given power under R. 3 
of O, 39 to pass ex parte interim orders. 
where, it appears, that the object of 
granting injunction would be defeated 
by the delay in issuing notice of the ap- 
plication to the opposite party. Assum- 
ing without deciding that sub-s, (1) of 
S. 48-C confers jurisdiction to make an 
ex parte order of temporary injunction, 
there must be sufficient material before 
the Tribunal to satisfy itself that the 
object of granting the injunction would 


1977 


be defeated ‘by the delay in issuing 
notice. In the instant case, there ig nothing 
to show that the Tribunal was so satis- 
fied. At least when the appellant appear- 
ed before the Tribunal and made an ap- 
plication to vacate the order, there was 
a duty cast on the Tribunal to hear his 
objections at the earliest moment and 
make an order wunder sub-section (2) 
of S. 48-C. That was-mot done, The con- 
duct on the part of the Members of the 
Tribunal, apparently, gave support to the 
apprehension in the mind of the appel- 
lant that some of its members were 
biased. 

5, Rule 19 of the Rules requires that 
when an application under S. 48-A (1) is 
received by the Tribunal, the Tahsildar 
shall verify the particulars mentioned in 
the application with reference to the Re- 
cord of Rights and other Revenue Re- 
cords and shall make a note of the result 
of the verification om the application, 
Thereafter, the Tribunal has to issue no- 
tice to the opposite party i.e., the land- 
holder. In the instant case, no such veri- 
fication was done by the Tahsildar, Veri- 
fication of the particulars mentioned in 
the application with reference to the 
Record of Rights is necessary for the 
reason that under S. 133 of the Karna- 
taka Land Revenue Act, the entries in 
the Record of Rights are presumed to 
be correct. If the Record of Rights do 
not show the name of the person claim- 
ing to be the tenant as the person culti- 
vating the land immediately prior to 1st 
of March 1974, which is the relevant 
date, the presumption is that the land 
has not vested in the State Government 
under S. 44 of the Act. Until that pre- 
sumption is rebutted either by the State 
or by the person claiming to be a ten- 
ant, the presimption is that the land- 
holder is personally cultivating the land 
immediately prior to lst March 1974. A 
presumption arising under S. 133 of the 
Karnataka Land Revenue Act 
‘rebutted only after hearing both sides 
and no ex parte order could be made 
| against the land-holder when there is a 
presumption of law arising under the 
Said section in his favour. In the instant 
case, it is conceded by Sri Arbatti, learn~ 
ed counsel for the second respondent 
that the name of the second respondent 
dces not find a place in the Record of 
Rights for the years immediately prior 
to Ist March 1974. The Tribunal without 
verifying this fact from the Record of 
Rights thas acted wholly arbitrarily in 
issuing an order of temporary injunction 
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against the appellant. The injury suf- 
fered by the appellant as a result of the 
arbitrary and illegal exercise of the 
power by the Tribunal, is of a substan- 
tial nature and has also resulted in sub- 
stantial failure of justice. 

6. Therefore, we allow this appeal 
and quash, the order of the Tribunal 
dated 24-4-1976 made in I. A. No. LRM/ 
1/76-77, 

7. It is ordered accordingly. 

8. Parties to bear their own costs. 

Appeal allowed. 
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B. G. Guttal, Petitioner v. R. R. Diwa- 
kar and others, Respondents. 
Civil Revn. Petn, No. 2121 of 1975, 
D/- 9-12-1976.* 
Civil P. C. (1908), S. 20 (b) — Jurisdic- 
tion of Court to grant leave under S. 20 
(b) — Does not depend upon place of re- 


sidence of vro forma defendants and 
real defendants in suit. 
The principle to be borne in mind 


while granting or refusing leave by the 
Court. under S, 20 (b) is that those de- 
fendants should not be unduly troubled 
and the suit be instituted at a place 
where they are able to defend them- 
selves. (Para 5) 
In the instant case, the trial Court did 
not express any view that the defen- 
dants for whom leave was sought would 
be in any way inconvenienced to defend 
the suit in the Court where it has been 
instituted. The only basis upon which 
the trial court refused the leave under 
S. 20 (b) was that two defendants in suit 
in the opinion of court were pro forma 
defendants and the main defendants 
reside outside the jurisdiction of the 
Court. Held that the impugned order 
was liable to be set aside and leave un- 
der S. 20 (b) must be granted to the 
plaintiff, ATR 1963 SC 1681, Rel. on. 
(Paras 4, 6) 
Cases Referred: Chronological Paras 
AIR 1963 SC 1681 5 


K. J, Shetty, for Petitioner; A. N. 
Jayaram (for Nos. 3, 4 and 5) and R. N. 
Narasimhamurthy for A. S. R. Murthy 
‘(for Nos. 1 & 2), for Respondents. 


‘(Against order of 3rd Addl. First Mun- 
siff, Bangalore, D/. 21-7-1975.) 
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ORDER:— This is a revision petition 
by the plaintiff, directed against the 
order made by the III Addl, First Mun- 
siff, Bangalore, under S. 20 (b) of the 
Code of Civil Procedure. 

The plaintiff was once an employee in 
the Loka Shikshana Trust of which de= 
fendant 1 was the sole Trustee. Defen- 
dant 2 was its Secretary. The said Trust 
was publishing a Daily newspaper styled 
as ‘Samyukta Karnataka’, The said pub- 
lication was taken over by a Company 
called as ‘Karnataka Patrika (P.) Ltd’, 
which is defendant 3. Defendant 4 is the 
Editor-in-chief of the newspaper and 
defendant 5 is its Financial Manager, 

2. The plaintiff complaining that he 
was prevented from discharging his 
duties after defendants 3 and 5 took over 
the management of the newspaper, has 
filed a suit for twin reliefs, viz., (i) for 
a permanent injunction restraining de- 
fendants 1 to 5 or their servants, agents 
or any one on their behalf from interfer- 
ing with the discharge of the duties by 
the plaintiff as the Manager and Busi- 
ness Manager of ‘Samyukta Karnataka’ 
-and the publications; and (fii) for pass- 
ing a judgment and decree directing the 
defendants to pay a sum of Rs. 1,274 be~ 
ing the salary and other allowances due 
to the plaintiff with a further direction 
to the defendants to pay the salary and 
allowances to the plaintiff as and when 
it becomes due. 

3. The suit was instituted ïn the 
Munsiff Court, Bangalore City area. De- 
fendants 1 and 2 alone reside within the 
territorial jurisdiction of that Court. De- 
fendants 3 to 5 are residing within the 
jurisdiction of another Court situate at 
the Civil Station, Bangalore. Since de- 
fendants 3 to 5 are residing outside the 
jurisdiction of the Court in which the 


suit is pending, the plaintiff came for- 
ward with an application under S. 20 
(b) of the Code of Civil Procedure for 


leave to sue them. Defendants 3 to 5 re- 
sisted the said application on the ground 
among others that defendants 1 and 2 
are only formal parties; and since the de- 
fendants against whom the plaintiff 
claims an effective relief, are residing 
within the territorial jurisdiction of an- 
other Court, the Court should not grant 
the leave prayed for, That objection was 
accepted by the trial Court. 
Hence this revision petition. 
4. The only basis upon which the 
. trial Court refused leave under S. 20 (b) 
of the Code of Civil Procedure was that 
defendants 1 and 2 are pro forma defen- 
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dants, and the main defendants reside 
outside the jurisdiction of the Court. 
That decision was arrived at on a peru- 
sal of the plaint averments, I have also 
perused the same. It is premature to say 
that the said averments would lead to 
an inevitable conclusion that defendants 
l and 2 are formal parties and no de- 
cree could be made against them. More~ 
over, such an observation, even before 
the trial of the suit, is really prejudicial 
to the interests of the plaintiff. The 
learned Munsiff, in my opinion, ought 
not to have made that observation to 
reject the leave prayed for, 

5. The Court’s jurisdiction to grant 
leave under S. 20 (b) does not depend 
upon the residence of the pro forma or 
real defendants in the suit. Section 20, so 
far as it is relevant provides: 


"90. Other suits to be instituted where 
defendants reside or cause of action aris~ 
es.— Subject to the limitations afore- 
said, every suit shall be instituted in a 
court within the local limits of whose 
jurisdiction— 

(a) 

(b) any of the defendants, where there 
are more than one, at the time of the 
commencement of the suit, actually and 
voluntarily resides, or carries on busi- 
ness, or personally works for gain, pro~ 
vided that in such case either the leave 
of the Court is given, or the defendants 
who do not reside, or carry on business, 
or personally work for gain, as aforesaid, 
acquiesce in such institution; or 

C k 

The principle to be ‘borne în mind 
while granting or refusing leave by the 
Court under the above provisions, as 
stated by the Supreme Court in Union of 
India v. Ladulal Jain (AIR 1963 SC 1681) 
is that those defendants should not be 
unduly troubled and the suit be institut- 
ed at a place where they are able to de- 
fend themselves. 

6. The trial Court has not expressed 
any view that defendants 3 to 5 would 
be in any way inconvenienced to de- 
fend the suit in the Court where it has 
been now instituted. I have also asked 
learned counsel for respondents 3 to § 
whether his clients would be in any way 
troubled or prejudiced to defend the 
suit in the Court in which it is now 
pending, Learned counsel said nothing 
on the inconvenience of his clients. 

7. J, therefore, allow the revision 
petition, set aside the impugned order 
and direct the learned Munsif to grant 
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leave to the plaintiff as prayed for and 
proceed with the suit on merits. 
No costs, 
Revision petition allowed. 
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SPECIAL BENCH 
€. HONNIAH, V. S. MALIMATH, 8. R. 
RANGE GOWDA, JAGANNATHA 
SHETTY AND M. K. SRINIVASA 
IYENGAR, JJ. 

Gokula Education Foundation (Regd.) 
and others, Petitioners v. The State of 
Karnataka and others, Respondente, 

Writ Petns. Nos, 5130 to 5133 of 1977, 
D/- 2-8-1977. 


Constitution of India, Arts. 162, 366, 
Cis. (4A), (26A) and Art. 228-A inserted 
by Constitution (42nd Amendment) Act, 
1976 — Orders passed by State Govern- 
ment regulating selection of candidates 
and admission and capitation fee in En- 
gineering Colleges — Not “State law” 
within Cl. (26A) — Writ petition chal- 
lenging constitutional validity — Single 
Judge held was competent to issue rule 
nisi, 


If the definitions under Cls. (4A) and 
(26A) of Art. 366 are closely examined, 
the first thing that strikes is that “State 
law” or "Central law” has been defined 
to include ‘law’ and ‘law’ only. The word 
‘law’ has a particular meaning in legal 
parlance. It is only that rule which is 
capable of being enforced by the Court 
of law are recognised as ‘law’ and which 
are incapable of being enforced by the 
Court of law, cannot be regarded as 
law’, (Paras 5, 6) 

The executive power under Art. 162 
does not confer rights on the State Gov- 
ernment to make ‘law’ including legisla~ 
tion or subordinate legislation. It confers 
power on the State to issue only execu- 
tive instructions. Such executive ins 
structions although issued in the form of 
any rule, notification or order, will not 
have the efficacy of law or the force of 
law, and therefore must fall outside the 

ambit of sub-cl. (f) of Cl. (26A). (Para 8) 

On scrutiny of the entire Cl. (26A) it 
becomes apparent that it was not every 
order or instruction made by the State 
Government or its Officers that was with- 
in the direct or indirect contemplation 
of the draftsman. It seems to be beyond 
doubt that Parliament manifested an in- 
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tention to include only legislation and 
delegated legislation within the ambit 


of sub-cls, (a) to (f) of Cl. (26A). Dele- 
gated legislation has been included un- 
der sub-cls, (e) and (i). There again, as 
the words appear, it is not every kind of 
delegated legislation that was intended 
to be included. Only those, which have 
the force of law, have found a happy 
place there. (Para 10) 

The absence of a comma, after the 
word ‘instrument’ under Cl. (£) does not 
indicate that the words ‘having the force 
of law’ do not qualify the preceding 
words like notification, order, scheme, 
rule, regulation or bye-law. The words 
‘any other instrument’? found in sub- 
clause (f), refers only to statutory in- 
struments, which is another specie of 
delegated legislation. Rules of interpre- 
tation in ascertaining Parliamentary in- 
tention stated. (Para 11) 

Held that the orders passed by the 
State Government in exercise of its exe~ 
cutive power under Art. 162 regulating 
the admission and capitation fee in En- 
gineering Colleges and regulating the 
selection of candidates for admission were 
not ‘State law’ and the petitions challeng~ 
ing its constitutional validity did not re- 
quire to be posted for preliminary hear- 
ing before a Special Bench of Five 
Judges and the single Judge was compe- 
tent to issue rule nisi. (Para. 12) 
Cases Referred: Chronological Paras 
AIR 1977 SC 757: 1977 Lab IC 295 8 
AIR 1975 SC 1331:1975 Lab IC 881 6, 8 
AIR 1975 SC 2164:1975 Lab IC 1590 8 
(1972) 1 All ER 1057: (1972) 2 WLR 757 

9 
AIR 1967 SC 1753 8 
AIR 1961 SC 1549: 1961 (2) Cri LJ 720 : 
AIR 1955 549 
1913 AC 107:32 LJ KB 232 i 

N. Santhosh Hegde, for Petitioners; 
M. P. Chandrakantraj Urs, Govt, Advo- 
cate, for Nos. 1 and 3 (In all cases); 5. 
Vijayashankar (for No. 2) in W. P, No. 
5130 of 1977 and V. Tarakaram (for No. 
2) in W. P. No, 5132 of 1977, for Respon- 
dents. 

JAGANNATHA SHETTY, J.:— The 
petitioners in these writ petitions have 
challenged the constitutional validity of 
the two orders of the State Government 
marked as Exhibits 'C’ and ‘D’ to the 
writ petitions. Exhibit 'C’ is dated June 
10, 1977, bearing No. ED 210 TGL 76 (1) 
regulating the admission and capitation 
fee in Engineering Colleges, Exhibit ‘D’ 
is dated June 13, 1977, bearing No. ED 
210 TGL 76 (II), the annexure to which 
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contains rules regulating the selection of 
candidates for admission to Government 
aided and unaided Engineering Colleges 
(Full-time/Part-time) and Technological 
Institute, Bangalore, for the academic 
year 1977-78. Both the orders are passed 
by the State Government in exercise of 
its executive power under Art. 162 of 
the Constitution. g 

2. These petitions were posted for 
preliminary hearing before a learned 
single Judge of this Court, who, after 
issuing rule nisi, referred them to a Di- 
vision Bench for final disposal, Before 
the Division Bench, an objection was 
raised on behalf of the State that the 
impugned orders are ‘State law’ as defin- 
ed in Art, 366 (26A) of the Constitution, 
and in view of the provisions contained 
in Art. 228-A, the learned single Judge 
had no jurisdiction to issue rule nisi. 
The petitions have therefore been posted 
before us for a decision on the prelimi- 
nary question, whether the orders im- 
pugned by the petitioners are "State 
law” as defined in Art. 366 (26A). 

After hearing counsel on both sides, 
we pronounced our unanimous opinion 
on July 19, 1977, that the impugned 
orders are not ‘State law’ within the 
meaning of Art. 366 (26A) stating that 
we will give our reasons later, Accord- 
ingly. we now record our reasons. 


3. ‘Central law’ and ‘State law’ have 
been defined by Cls. (4A) and (26A) of 
Art. 366, inserted by the Constitution 
(42nd Amendment) Act, 1976. These am- 
endments have been necessitated since 
the jurisdiction to determine the con- 
stitutionality of laws has been divided 
between the Supreme Court and the High 
Courts, This is an innovation introduced 
by the Constitution (42nd Amendment) 
Act, 1976. After the 42nd Amendment, 
the constitutional validity of ‘Central 
law’ has become a forbidden fruit to the 
High Courts. Their jurisdiction to de- 
clare any ‘Central law’ to be constitu- 
tionally invalid, has been taken away. 
They have, however, jurisdiction to de- 
termine the constitutionality of ‘State 
law’. The said amendment has also pro- 
vided for composition of the Bench to 
hear such case, and a special majority 
has been prescribed for a decision to in- 
validate a ‘State law’. In a High Court 
consisting of less than 5 Judges, the Full 
Court must hear and the decision must 
be unanimous to declare a law unconsti- 
tutional [Art. 228-A (4) (b); In a High 
Court having more than 5 Judges, a 
Bench of not less than 5 Judges must sit 
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for determining the constitutionality of 
‘State law’ and no law shall be declared 
unconstitutional unless 2/3 of such Bench 
concur in the decision [Art, 228-A (4) (a)]. 
In the result, it will no longer be possi- 
ble for a single Judge or even a Divi- 
sion Bench of a High Court to hear and 
decide a question of constitutionality of 
a law; and, in a Bench of 5, not less 
than 4 must concur in order to ~ in- 
validate ‘State law’. 


From these provisions, it is clear that 
if the orders impugned in the writ peti- 
tions are ‘State law’, necessarily the pe- 
titions ought to have been posted for 
preliminary hearing before a Special 
Bench of five Judges, as R. 12 of the 
Writ Proceedings Rules, 1977, framed by 
the High Court provides: 

“Every writ petition after it has been 
admitted to register, shall be posted be- 
fore the appropriate Bench for prelimi- 
nary hearing: 

Provided that when the constitutional 
validity of any State law is challenged, 
it shall be posted before a Bench con- 
sisting of not less than five Judges.” 

4. With these preliminary observa- 
tions, we may now proceed to peruse 
the definition of ‘State law’. It is defined 
under Art. 366 (26A) to mean: 

“(a) a State Act or an Act of the Legis- 
lature of a Union territory; 

(b) An Ordinance promulgated by the 
Governor of a State under Art, 218 or 
by the administrator of a Union terri- 
tory under Art. 239-B; 

(c) any provision with respect to a 
matter in the State List in a Central Act 
made before the commencement of this 
Constitution; 

(d) any provision with respect to a 
matter in the State List or the Concur- 
rent List in a Provincial Act; 

(e) any notification, order, 
rule, regulation or bye-law or any other 
instrument having the force of law made 
under any Act, Ordinance or provisions 
referred to in sub-clause (a), sub-cl. (b), 
sub-cl. (c) or sub-cl. (d); 

(f) any notification, order, scheme, 
rule, regulation or bye-law or any other 
instrument having the force of law, not 
falling under sub-cl. (e), and made by a 
State Government or the administrator 
of a Union territory or an officer or au- 
thority subordinate to such Government 
or administrator; and 

(g) any other law (including any usage 
or custom having the force of law) with 
respect to a matter in the State List.” 


scheme, . 
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To make the picture complete, we may 
refer to the definition of ‘Central law’. 
It has been defined in Art. 366 (4A) as 
follows: 

‘"Central law” means any law other 
than a State law but does not include 
any amendment of this Constitution 
made under Art. 368’. 

5. Jf these two definitions are closely 
examined, the first thing that strikes is 
that ‘State law’ or ‘Central law’ has been 
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defined to include ‘law’ and ‘law’ only. 
‘State law’, if we summarise, includes 
different categories of legislation. They 


are: 

(i) An Act or Ordinance of a State; an 
Act or Ordinance made by the Legisla- 
ture or Administrator.of a Union terri- 
tory; 

(ii) Any provision in a pre-Constitu- 
tion Central Act or State Act relating to 
a matter in the State List; 

(ii) Any subordinate Jegislation made 
under any of the foregoing Acts or pro- 
visions; 

(iv) Any subordinate legislation made 
by a State Government or the Admin- 
istrator of a Union territory or any au- 
thority or officer subordinate to them; 
and 

(v) Any other law with respect to a 
matter in the State List. 

The intention of the Parliament ap- 
pears to be clear when we read sub- 
clause (€). The said sub-clause coming 
as it does at the end of Clause (26A) 
states “any other law with respect to a 
matter in the State List’. That means 
all those provisions referred to in the 
sub-cls. (a) to (f) must be ‘law’. Apart 
from that, the definition of ‘Central law’ 
further confirms our view. This defini- 
tion is residuary and means any law 
other than a ‘State law’, 

6. The word ‘law’ has a particular 
meaning in legal parlance. The most 
standard definition of ‘law’ has been 
given by Salmond* thus: 

“Law is the body that principally re- 
cognised and applied by the State in the 
Administration of Justice. In other 
words, the law consist of the rules re- 
cognised and acted on by Courts of 
Justice.” 

It is clear therefrom, that it is only that 
rule which is capable of being enforced 
by the Court of law are recognised as 
‘law’ and that which are incapable of 
being enforced by the Court of law, can- 


*Salmond on Jurisprudence, Eleventh 
Edition, page 41, 
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not be regarded as ‘law’. Likewise, the 
answer to the question whether any rule 
of conduct has the force of law or not, 
must be found from the fact whether it 
is enforced by the Courts of law, An- 
other characteristic of ‘law’ is, it is rule 
of general conduct while administrative 
instructions relate to particular person. 
The other characteristics have been 
illustrated by the Supreme Court in 
Sukhdev Singh v. Bhagatram, AIR 1975 
SC 1331 at p. 1338, para 21, thus: 

“The characteristic of law is the man- 
ner and procedure adopted in many 
forms of subordinate legislation. The 
authority making rules and regulation 
must specify the source of the rule and 
regulation making authority. To illus- 
trate, rules are always framed in exer- 
cise of the specific power conferred by 


‘the statute to make rules. Similarly, re~- 


gulations are framed in exercise of spe- 
cific power conferred by the statute to 
make regulations, The essence of law is 
that it is made by the law makers in 
exercise of specific authority...... ” 

This again means ‘that when a power, 
exercised by an official or by a Govern- 
mental organ, is challenged, legal autho- 
rity therefor derived from existing law 
must be shown, and that no valid law 
can exist save that which is recognised 
as such by the Courts,’** 


7. With this background, we will 
now proceed to notice the rival conten-~ 
tions: 

It is the common case of both the 
parties that the impugned orders were 
made by the State Government in the 
exercise of its executive power and not 
under any enactment referred to in sub- 
clauses (a) to (d) of Cl. (26A). Mr. Chan- 
drakanthraj Urs, learned High Court 
Government Advocate urged that the 
impugned orders fall under  sub-cl. (£f). 
He submitted that if a notification, 
order, scheme, rule, regulation or bye- 
law is shown to have been made by the 
State Government or the administrator 
of a Union territory or an officer or au- 
thority subordinate to such Government 
or administrator, then it becomes auto- 
matically ‘State law’. But Mr. Venugopal. 
learned counsel for the petitioners con- 
tended that sub-cl. (f) excludes all kinds 
of executive orders which do not have 
the force of law. He also urged that the 
orders made by the State Government 
in exercise of its executive power have 


*Willoughby on the Constitution of the 
U. S, Volume I, Second Edition, p, 1. 
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no force of law. Mr. Chandrakanthraj 
Urs next urged that the words ‘having 
the force of law’ found in Cl (286A) (£) 
qualifies only the last words, that is, 
‘other instrument’, and they do not 
qualify the other preceding words like 
notification, order, scheme, rule, regula- 
tion or bye-law. He further said that the 
omission to put a comma after the word 
‘instrument’ and before the words ‘hav- 
ing the force of law’ must necessarily 
lend to the construction suggested by 


8. In our opinion, it is difficult to 
accept the contention urged for the 
State, that the executive orders made 
by the State Government fall within the 
definition of ‘State law’, Article 162 with 
which we are directly concerned in this 
case reads: 

“Subject to the provisions of this Con~ 
stitution, the executive power of a State 
shall extend to the matters with res- 
pect to which the Legislature of the 
State has power to make laws.” 
Similarly, Art. 73 provides that the exe- 
cutive power of the Union shall extend 
to matters with respect to which the 
Parliament has power to make laws. 
These articles are concerned primarily 
with the distribution of the executive 
power between the Union on the one 
hand and the State on the other. Neither 
of these articles, however, contains any 
definition as to what the executive func- 
tion is and what activities would legiti- 
mately come within its scope. It may at 
best be stated that that power connotes 
the residue of Governmental functions 
that remain after legislative and judicial 
functions are taken away, as observed 
by the Supreme Court in Ram Jawaya 
v, State of Punjab, AIR 1955 SC 549. 
But the Supreme Court has made it 
quite clear in G. J, Fernandez v. State 
of Mysore, AIR 1967 SC 1753 at p. 1757 
that Art. 162-does not confer any power 
on the State Government to frame rules 
and it only indicates the scope of the 
executive power of the State, It wag fur- 
ther observed therein that the State can 
give administrative instructions under 
the executive power to its servants how 
to act in certain circumstances, but that 
will not make such instructions statutory 
rules which are justiciable in certain 
circumstances. In order that such exe- 
cutive instructions have the force of 
statutory rules, it must be shown that 
they have been issued either under the 
authority conferred on the State Govern- 
ment by some statute or under some 
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provision of the Constitution providing 
therefor. Fernandez’s case AIR 1967 SC 
1753 at p. 1757 is also an authority for 
the proposition that a breach of any 
executive instruction or 
ence thereof does not confer any right 
on a person to come to Court for any 
relief based on the breach of such in- 
structions although it is open for the 
State to take disciplinary action against 
its servant concerned who disobeyed 
those instructions. These principles have 
been reiterated in Sukhdev Singh’s case 
AIR 1975 SC 1331 wherein it was observ- 
ed at page 1338, paragraph 24 thus: 


ae 


That rules and regulations can 
be made only after reciting the source of 
power whereas administrative 
tions are not issued after reciting the 
source of power. Second, the executive 
power of a State is not authorised to 
frame rules under Art, 162.” 
Again, in P. C, Sethi v. Union of India, 
AIR 1975 SC 2164 at p. 2172 and also in 
Union of India v. Majji Jangammayya, 
AIR 1977 SC 757 at p. 768, the Supreme 
Court observed that administrative in- 
structions, if not carried into effect for 
obvious and good reasons, cannot confer 
a right to enforce the same. 
From these statements of law, 
perfectly clear that the executive power 
does not confer rights on the State Gov- 
ernment to make ‘law’ including legis- 
lation or subordinate legislation. It con- 
fers power on the State to issue only 
executive instructions. Such executive in- 
structions although issued in the form 
of any rule, notification or order, will not 
have the efficacy of law or the force of 
law, and therefore must fall outside the 
ambit of sub-cl. (f) of Cl. (26A). 


9. The above conclusion of ourg it- 
self may be sufficient to reject both the 
contentions advanced by Mr, Chandra- 
kanthraj Urs. However, since he has 


largely depended upon the plain con- 
struction of sub-cl. (f) of Cl. (26A) in 
support of hig second contention, we 


may briefly refer to the same. He con- 
tended that ‘any notification, order, 
scheme, rule, regulation or bye-law’ re- 
ferred to in sub-cl. (f) of Cl. (26A) need 
not have the force of law. According to 
him, it may be sufficient if any notifica- 
tion, order, scheme, rule, regulation or 
bye-law is merely shown to have been 
made by the State Government or an 
Officer or authority subordinate to the 
State Government, as the words ‘having 
the force of law’ qualifies only the word 


any disobedi- - 


it is| 
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instruc< - 
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‘instrument’ therein and not the preced- 
ing words. In order to appreciate this 
contention, it is better to have a second 
look at sub-cl. (f) of Cl. (26A). It reads: 

“(f) any notification, order, scheme, 
rule, regulation or bye-law or any other 
instrument having the force of law, not 
falling under sub-cl. (e), and made by a 
State Government or the administrator 
of a Union territory or an officer or 
authority subordinate to such Govern- 
ment or administrator;” 


Before we come to consider the argu- 
ments put forward by each side on this 
part of the case, it will be useful to refer 
to the general principles of construction. 
Firstly, we must bear in mind that we 
enter the field of constitutional interpre- 
tation, There are a number of establish- 
ed canons of interpretation to assist the 
courts in ascertaining the Parliamentary 
intention. The principles stated by 
Cooley* in this regard are as follows: 

“A cardinal rule in dealing with writ- 

ten instruments is that they shall receive 
an unvarying interpretation, and that 
their practical construction is to be uni- 
form...... What a court is to do, there- 
fore, is to declare the law as written, 
leaving it to the people themselves to 
make such changes as new circumstan- 
ces may require. The meaning of the 
constitution is fixed when it is adopted, 
and it is not different at any subsequent 
time when a court has occasion to pass 
upon it.” 
Lord Macnaghten in Vacher & Sons 
Ltd. v. London Society of Compositors, 
1913 AC 107 at p. 117 observed at p, 117 
thus: 

“Now it is ‘the universal rule,’ as Lord 
Wensleydale observed in Grey v. Pear- 
son (1857) 6 HLC 61 at p. 106, that in 
construing statutes, ag in construing all 
other written instruments, ‘the gramma- 
tical and ordinary sense of the words is 
to be adhered to, unless that would lead 
to some absurdity, or some repugnance 
or inconsistency with the rest of the in- 
strument, in which case the grammatical 
and ordinary sense of the words may be 
modified, so as to avoid that absurdity 
and inconsistency, but no further’.” 
Subba Rao, J., as he then was, speaking 
for the Supreme Court in Collector of 
Customs, Baroda v, D. S. & W. Mills 
Ltd., AIR 1961 SC 1549 at p. 1551 para. 4 
added one more principle by observing 
at p. 1551, paragraph 4, thus: 


*A Treatise on the Constitutional 
tations, page 54. i 
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He doves It is equally well settled prin- 
ciple of construction that where alter- 
native constructions are equally open 
that alternative is to be chosen which 
will be consistent with the smooth work- 
ing of the system which the statute pur- 
ports to be regulating; and that alter- 
native is to be rejected which will in- 
troduce uncertainty, friction or confu- 
sion into the working of the system.” 
Lord Simon in Rugby Joint Water Board 
v. Foottit, (1972) 1 All ER 1057 at pages 
1076-1077 has laid down two aspects of 
all these canons of construction. He 
said thus: 

“That the canons of construction have 
two aspects: First, as a code of com- 
munication whereby the draftsman sig- 
nals the parliamentary intention to the 
courts; and, secondly, as the quintes- 


sence of what experience has found to 
be the best guide to parliamentary in- 
tention.” 
He. finally said: 

ANTA that Parliament is to be pre- 
sumed to intend justice and avoid in- 


justice or anomaly...... a 


10. On scrutiny of the entire Cl. (26A) 
it becomes apparent to us that it was 
not every order or instruction made by 
the State Government or its Officers that 
was within the direct or indirect con- 
templation of the draftsman. It seems to 
us to be beyond doubt that Parliament 
manifested an intention to include only 
legislation & delegated legislation within 
the ambit of sub-cls. (a) to (£) of Cl. (26A). 
Delegated legislation has been included 
under sub-cls. (e) and (£). There again, 
as the words appear, it is not every 
kind of delegated legislation that was 
intended to be included. Only those, in 
our opinion, which have the force of law, 
have found a happy place there. That 
much is clear if one compares the word- 
ings of sub-cls. {e) and (£f). The delegat- 
ed legislation which do not fall under 
sub-cl. (e) are intended to be included 
under sub-cl, (f). This sub-clause would 
evidently cover subordinate legislation 
made by the State Government or its 
officers in exercise of the powers con- 
ferred on them by the Parliamentary 
enactments, .like the Essential Commo- 
dities Act, 1955 or the Motor Vehicles 
Act, 1939. That appears to be the frame 
and tenor of sub-cls. (e) and (f). 


li. The learned counsel for the State, 
however, strongly relied on the absence 
of a comma after the word ‘instrument’ 


‘and before the words thaving the force 
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of law’. He also urged that the ‘instru- 
ment’ referred to in sub-cl. (f) is not a 
specie of delegated legislation like noti- 
fication, order, scheme, rule, regulation 
or bye-law which are set out in the first 
part of the sub-clause. 

We do not think that the absence of a 
comma, after the word ‘instrument’ is 
in any way indicative of the fact that 
the words ‘having the force of law’ do 
not qualify the preceding words like 
notification, order, scheme, rule, regula- 
tion or bye-law. We also do not accept 
the submission that word ‘instrument’ 
has been used to convey a different 
meaning other than statutory instru- 
ment. The words ‘any other instrument’ 
found in sub-cl. (f), in our view. refer 
jonty to statutory instruments, which are 
another specie of delegated legislation. 
The following passage from Bindra’s 
Interpretation of Statutes* lends support 
to our view: 

“The Act of Parliament which dele- 
gates the power may in so many words 


lay down that ‘regulations’, ‘rules’, 
‘orders’, ‘warrants’, ‘minutes’, ‘schemes’, 
‘bye-laws’, or other instruments ~- for 


delegated legislation appears under all 
these different names.” 

Similar is the expression found in Max- 
well on Interpretation of Statutes.” 
Therefore, in the setup in which the 
different types of delegated legislation 
have been arranged both under sub- 
clauses (e) and (f), a comma after the 
word ‘instrument’ appears to be unneces- 
sary. In this context, a reference may 
also be made to the definition of ‘law’ 
under Art. 18 (3) (a), wherein also we 
do not find a ‘comma’ separating the 
words ‘having the force of law’ from the 
preceding words. 

If the construction suggested for the 
State is accepted, it would produce out- 
rageous anomalies. That which has been 
hitherto not recognised ag ‘law’ will have 
to be accepted as ‘State law’. All noti- 
fications or administrative directions, 
statutory or otherwise. made by the 
State and tens of thousands of its sub- 
ordinate Officers and authorities would 
fall within the conception of ‘State law’. 
Even a tender notification issued by the 
State or one of its subordinate officers 
to supply bread to the patients in the 
hospitals may not fall outside the said 


Sta- 





*N. S, Bindra’s Interpretation of 
tutes, 6th Edition, 1975, page 690. 

**Maxwell on Interpretation of Statutes, 
Eleventh Edition, pages 49 and 290. 
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definition. When all these are challenged 
on any constitutional ground, a Special 
Bench of five Judges must sit and deter- 
mine their validity, virtually paralysing 
the work of the High Court causing fur- 
ther delay in the disposal of the mount- 
ing arrears. We do not think that the 
Parliament had intended to produce such 
a result. 

12. In the view that we have taken, 
it must be held that the learned single 
Judge was competent to issue rule nisi 
in these writ petitions. 

Order accordingly. 
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H. B. Shingappa Gowda, Appellant v. 
Land Reforms Tribunal and others, Res- 
pondents, 

Writ Appeal No. 205 of 1977, D/- 18-8- 
1977.* 

Karnataka Land Reforms Act (10 of 
1962), S. 48-A — Constitution of India, 
Arts. 226 and 227 — Application under 
S. 48-A — Dismissal — Tribunal has no 
jurisdiction to review or recall its previ- 
ous order of dismissal —- Order of Tri- 
bunal recalling its previous order, if can 
be interfered with, under Art. 227. De- 
cision in W. P. No, 8722 of 1976, D/- 
21-3-1977 (Kant), Reversed. 

The Land Reforms Tribunal has no 
power of review specifically conferred on 
it by the Act. (Para 8) 

It has been now well settled that un- 
less the power of review is expressly 
conferred by the Statute, no Tribunal 
has a right of reviewing its earlier order 
once made which has become final. Sub- 
sec. (6) of S. 48-A of the Act states that 
the order of the Tribunal under the said 
section shall be final. Once an applica~ 
tion under S. 48-A made by alleged ten- 
ant claiming occupancy right was dis- 
missed, the proceedings initiated under 
S. 48 came to an end and the order of 
the Tribunal became final under S. 48-A 
(6). When there is no provision under 
the Act empowering the Tribunal to 
entertain the second application by the 
same applicant for grant of occupancy 
right on the ground that the earlier ap- 
plication was withdrawn or not pressed 


*(Against order of this Court in W. P, 
No. 8722 of 1976, D/- 21-3-1977.) 
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under pressure or coercion, the Tribunal 
had no jurisdiction to entertain such an 
application and it had no jurisdiction, 
equally to make an order recalling its 
earlier order and such an order was 
ultra vires of the powers of the Tri- 
bunal, (Paras 9, 10) 
In the exercise of jurisdiction either 
under Art. 226 or 227 of the Constitu- 
tion, the Courts have made a distinction 
between orders made without jurisdic- 
tion and orders made within the juris- 
diction but where a Tribunal in exercise 
of its jurisdiction has acted illegally or 
irregularly. When an order made by, 4 
Tribunal or any authority is without 
jurisdiction, such an order, when it is 
brought to the notice of High Court, 
cannot remain uncorrected. The reopen- 
ing of the proceedings which have be- 
come final by an order made in favour 
of the appellant, substantially affects 
the property right of the appellant-land- 
holder and therefore injustice has re- 
sulted by reopening of the proceedings 
by the Tribunal. When the High Court 
is satisfied that the order of the Tribu- 
nal materially affects the rights of the 
appellant and is one made without juris- 
diction, a writ of certiorari must issue 
es a matter of right unless there are 
other circumstances disentitling him to 
relief. Decision in W. P, No. 8722 of 1976, 
D/- 21-3-1977 (Kant), Reversed. 
(Para 11) 
Mohandas N. Hegde, for Appellant; 
M. P. Chandrakantharaj Urs, Govt, Ad- 
vocate, for Nos. 1 and 3, for Respon- 
dents. 


JSUDGMENT:— This appeal is direct- 
ed against the order dated 21-3-1977 
made in Writ Petition No. 8722 of 1976 
by Malimath, J. by which the learned 
single Judge dismissed the appellants 
writ petition challenging the order dated 
30-5-1975 passed by the first respondent- 
Land Tribunal in Case No, LRM/6/75-76. 


2. In order to appreciate the conten- ` 


tions urged in this appeal, it is neces- 
sary to set out the relevant facts. Brief- 
ly stated they are: 

The appellant is the owner of an agri- 
cultural land measuring 3 acres 38 gun- 
tas in Sy. No. 104 of Markal village of 
Sringari taluk, Chickmagalur District. 
The second respondent-Sheshachari made 
an application before the Land Tribunal 
under S. 48-A of the Karnataka Land 
Reforms Act, 1961 (hereinafter called the 
Act), for grant of occupancy right to him 
alleging that he is a tenant personally 
cultivating the said land. On the said 
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application, notice was’ issued to the 
appellant-land-holder. The case was 
posted for hearing on 29-4-1975. On the 
said date, both parties appeared before 
the. Tribunal. The second respondent 
disclaimed his claim of tenancy over the 
land in question. Therefore, the Tribu- 
nal dismissed his application. The order 
of the Tribunal, which has been filed as 
Ext. ‘B’ in these proceedings, reads 
thus:— 

“29-4-75. Case called. Both parties pre- 
sent. The applicant had disclaimed any 
tenancy over the land. He refuses to say 
that he has cultivated the land at any 
time. 

There is no alternative except to reject 
the land subject (sic) to make a refer- 
ence to the Government. 

Hence the application rejected. 
LRM of Seshachari Sd/- Members 
Sd/- H. M. Singappa Gowda = Sd/- ” 

3. On May 30, 1975 the second res- 
pondent submitted an application before 
the Land Tribunal stating that the ap- 
pellant and his sons had promised to 
give him half the lands to cultivate and 
thereby he was induced to disclaim his 
application before the Tribunal. On the 
said date the appellant, wha was pre- 
sent before the Tribunal for some other 
cases, was notified and on the same day 
the Tribunal passed the order impugn- 
ed in the writ petition setting aside its 
order dated 29-4-1975 and posting the 
case for evidence on 23-6-1975. The order 
dated 30-5-1975 marked as Ext, ‘C’ in 
the writ proceedings reads thus:— 

ORDER 

*30-5-75: The applicant and the Khate- 
dar both present. The applicant Shesha- 
char submits an application wherein he 
states that he had filed application under 
Land Reforms Act. but then the land- 
lord and his sons told me that they 
would give me half the lands to culti- 
vate and they have induced me to dis- 
own the application before the Tribunal. 
The landlord has not lived up to his 
promises, Therefore the applicant re- 
quests the Tribunal to reconsider his 
case, 

All the members of the Tribunal have 
gone through his application dated 30-5- 
1975 and they come to the conclusion 
that there may be truth in what the 
applicant says. There are furthermore, 


strict instructions from | Government 
wherein Government have directed the 
Tribunals not to permit withdrawal of 
application when it is suspected that it 


A 
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fs done out of pressurisation from the 
khatedar. (underlining is ours), 


The Tribunal, therefore unanimously 
decided to reconsider the case of appli« 
cant Sheshachar and the order dated 
29-4-75 by this Tribunal kept aside. 

Both the parties to be present for ad- 
ducing evidence on 23-6~-75. 

Sd/. xx Sd/- 
Members,” 

4, The above order was challenged by. 
the appellant before this Court under 
Art. 227 of the Constitution mainly on 
the ground that the Tribunal has no 
jurisdiction to review or recall its order 
made under S. 48-A of the Act dismiss- 
ing the application of the second res- 
pondent. This court issued rule nisi in 
Writ Petn, No. 8722 of 1976. This second 
respondent remained unrepresented des- 
pite service of notice. The learned High 
Court Government Pleader appeared for 
the Land Tribunal. After hearing the 
counsel for the writ petitioner and the 
learned Government Pleader, Malimath, 
J., made the order under appeal dismiss- 
ing the writ petition on the ground that 
he was satisfied that justice has been 
done in the case which made it impera- 
tive not to interfere in the exercise of 
the jurisdiction of this Court under Arti- 
cle 226 of the Constitution. It is neces- 
sary to set out the observations made 
in para 2 of the learned single Judge's 
order, which reads:— 


xe 


“2. The principal contention taken in 
support of the writ petition is that the 
Tribunal has not been conferred with 
any power to review or recall its earlier 
order made tnder S. 48-A of the Karna- 
taka Land Reforms Act, 1961, It is 
therefore, contended that the Tribunal 
by the impugned order Exhibit ‘C’ could 


not have set aside its earlier order Exhi-, 


bit ‘B’ dated 29-4-1975. It is unneces- 
sary to examine this controversy any 
further as I am satisfied that justice has 
been done in this case. which makes it 
imperative for me not to interfere in 
exercising the jurisdiction of this Court 
under Art. 226 of the Constitution of 
India. Even if the petitioner is right in 
his contention that the Tribunal has no 
jurisdiction to review its earlier order, 
having regard to the circumstances of 
the case, I would have quashed the first 
order of 29-4-1975 also as there is suffi- 
cient material to indicate that the said 
order came to be made on the basis of 
the stand taken by the 2nd respondent, 
which stand was taken on false repre- 
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sentation and inducement made by the 
petitioner as alleged by the 2nd respon- 
dent. If the aforesaid course is adopted, 
it would result in quashing the order 
Exhibit ‘B’ dated 29-4-1975 and the order 
Exhibit ‘C’ dated 30-5-1975. As the said 
result has been brought about by the 
Tribunal acting suo motu in this matter 
and even if the said action can be re- 
garded as technically not right, as that 
would be the result that would flow 
from my interfering in this case, and as 
the result brought about in this case is 
consistent with justice, I decline to ins 


terfere in this case and dismiss this writ 
PETITION. .......0008 2 


5. This order hag been challenged in 
this appeal, which was admitted by us 
and notices of the appeal were taken to 
the second respondent and also to the 
State Government which was impleaded 
as the third respondent as directed by us. 
The second respondent has not appeared 
before us, despite notice. The third res- 
pondent is represented by Sri M. P, 


' Chandrakantharaj Urs, learned Govern- 


ment Advocate. 


6. It was urged by Sri Mohandas N. 
Hegde, learned counsel for the appellant 
that the order impugned in the writ pe- 
tition is one made wholly without juris- 
diction and when that order is made 
without jurisdiction, which vitally af» 
fects the right of the writ petitioner, a 
writ of certiorari lies as of right and it is 
not a matter of discretion. 

7. The learned Government Advocate, 
Sri Urs, supported the order of the 
learned single Judge, and contended that 
the exercise of jurisdiction by this Court 
is discretionary and if no injustice has 
been done in the view of the learned 
single Judge, there is no ground to inter- 
fere in the appeal. 


8. The first question is whether the 
Tribunal had the jurisdiction to review 
its earlier order dismissing the applica- 
tion of the alleged tenant claiming occu- 
pancy right. If our answer ïs that the 
Tribunal had no jurisdiction to review 
or recall its order, whether this Court 
ought not to interfere with that order, 
which is ultra vires and one made with- 
out jurisdiction, Sri Urs conceded, and 
in our opinion rightly, that the Tribunal 
has no power of review specifically con- 
ferred upon it by the Act. 


9. It has been now well settled that 
unless the power of review is expressly 
conferred by the Statute, no Tribunal 
has a right of reviewing its earlier order 
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once made which has become final. Sub- 
sec. (6) of S. 48-A of the Act states that 
the order of the Tribunal under the said 
section shall be final. The order dated 
29-4-1975 dismissing the second respon- 
dents application is an order made un- 
der S, 48-A of the Act. Once the said 
application is dismissed, the proceedings 
initiated under S. 48 of the Act come to 
an end, the order of the ‘Tribunal be- 
comes final. The State Government, it is 
necessary to observe, did not challenge 
by any writ petition that the land in 
question vested in it. 

10. When there is no provision under 
the Act empowering the Tribunal to en- 
tertain the second application by the 
same applicant for grant of occupancy 
right on the ground that the earlier ap- 
plication was withdrawn or not pressed 
under pressure or coercion, the Tribunal 
had no jurisdiction to entertain the ap~ 
plication of the second respondent made 
on 30-5-1975 and it had no jurisdiction, 
equally, to make an order recalling its 
earlier order. It is therefore clear that 
the order dated 30-5-1975 (Exhibit ‘C’) 
is one made without jurisdiction. In 
other words, that order is ultra vires of 
the powers of the Land Tribunal, 


11. Having come to the conclusion 
that the order impugned before the 
learned single Judge is one without 


jurisdiction, the question is whether this 
Court, in the exercise of its discretion 
under Art. 226 or 227, ought not to in- 
terfere. In the exercise of jurisdiction 
either under Art. 226 or 227 of the Con- 
stitution, the Courts have made a dis- 
tinction between orders made without 
jurisdiction and orders made within the 
jurisdiction but where a Tribunal in 
exercise of its jurisdiction has acted 
illegally or irregularly. When an order 
made by a Tribunal or any authority is 
without jurisdiction, such an order, when 
it is brought to the notice of this Court, 
cannot remain uncorrected. The reopen- 
ing of the proceedings which have be~ 
come final by an order made in favour 
of the appellant, substantially affects the 
property right of the appellant-land- 
holder and therefore injustice has re~ 
sulted by reopening of the proceedings 
by the Tribunal, When this Court is 
satisfied that the order of the Tribunal 
materially affects the rights of the ap- 
pellant and is one made without juris- 
diction, a writ of certiorari must issue 
as a matter of right unless there are 
other circumstances disentitling him to 
relief. Therefore, we are of clear opin- 


K. B. Sathyanarayana Rao v. State 


Kant, 221 


fon that the learned single Judge was 
in error in declining to exercise his writ 
jurisdiction either under Art. 226 or 227 
of the Constitution. 

12. Accordingly. we allow this ap- 
peal, reverse the order of Malimath, J., 
and quash the impugned order dated 
30-5-1975 in Case No, LRM/6/75-76 on 
the file of the Land Tribunal, Sringeri. 


The appellant is entitled to: hig costs 
which shall be recoverable from 
the second respondent, Advocate’s fee 
Rs, 100. 

13. Ordered accordingly. 

14. The learned Government Advo- 


cate is permitted to file his memo of 
appearance within 10 days. 
Appeal allowed, 
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K. B, Sathyanarayana Rao and others, 


Petitioners v. State of Karnataka and 
others, Respondents, 
Writ Petn. No. 5178 of 1975. D/- 5-8- 


1977.* 


(A) Constitution of India, Art. 226 — 
Natural justice —- Bias — Effect. 


When one of the parties to a proceed- 
ing before a Tribunal is closely related 
to a Member of the Tribunal, it is clear 
case of bias. The observance of the rules 
of natural justice requires that there 
should be fair hearing and fair hearing 
means that a person who is closely relat- 
ed to a party ought not to preside over 
a Tribunal, If such a person participates 
in the porceedings of the Tribunal and 
does not keep himself out from the 
commencement, the proceedings are 
clearly vitiated, (Para 3) 


(B) Karnataka Land Reforms Act (10 
of 1962), Ss. 48-A, 36. 34 — Order of 
Land ‘Tribunal conferring occupancy 
rights in respect of certain land on a 
person — Spot inspection held behind 
the back of land owner and without no- 
tice to him — Local enquiries made 
from adjacent land owners without due 
notice to parties interested — Interested 
parties not afforded opportunity to cross- 
examine them — Substantial injustice to 
landowner concerned — Entire proceed- 
ings vitiated. (Para 4) 


«(To quash order passed by Land Tribus 
nal, Kadur, D/- 24-7-1975.) 


JU/1U/D577/77/SSG 
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Narayanaswamy for M. Rama Jois, for 
Petitioners; B. B. Mandappa, High Court 
Govt. Pleader (for Nos. 1 and 2) and D. 
Ponnurangam (for No. 3), for Respon- 
dents. 


ORDER:— This writ petition prefer- 
red by three Jland-holders is directed 
against the order of the Land Tribunal, 
Kadur, dated , 24-7-1975 conferring occu- 
pancy right: in respect of four lands on 
respondent No. 3 under S. 48-A of the 
Karnataka Land Reforms Act, 1961. 


2. Two main grounds urged in sup- 
port of the writ petition are: First, the 
decision of the Tribunal is vitiated be- 
cause the Tribunal relied on its own spot 
inspection and enquiries of the adjacent 
land-owners on 24-7-1975 at 2 P. M. 
which were made behind the back of the 
petitioners. Secondly, one of the Mem- 
bers of the Tribunal, Shri K. R. Honn- 
appa is a cousin of the third respondent 
and that the participation of the said 
Honnappa, who is biassed in favour of 
the third respondent, has vitiated the 
proceedings. 

3. No counter-affidavit has been filed 
either by the Tribunal or by the third 
respondent, denying the relationship be- 
tween Sri K. R. Honnappa, Member of 
the Tribunal, and the third respondent. 
There is also no denial of the allegation 
that the spot inspection referred to in 
the order of the Tribunal was held be- 
hind the back of the petitioners and 
without notice to them. Before the Land 
Tribunal, an objection was raised by the 
third petitioner Seethamma on the 
ground that Sri K, R. Honnappa is a 
close relation of the applicant (third 
respondent). The exact relationship is 
also stated in the statement of objections. 
It is stated that the said K. R. Hon- 
nappa’s father and the father of the 
third respondent are brothers and that 
the said Honnappa and the third res- 
pondent are on good terms. 


The allegation made in this writ peti- 
tion that the said Honnappa had through- 
out participated in the proceedings has 
not been disputed. The order passed by 
the Tribunal and produced in this case 
does not bear the signature of the said 
Honnappa, If, in fact, the said Honnappa 
had not participated and kept himself 
out from the very commencement of 
fhe proceedings, it should have been so 
stated in the order. A counter-affidavit 
should have been filed supporting such 
a stand. When one of the parties is 
closely related to a Member of the Tri- 
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bunal, it ig clear case of bias, The ob- 
servance of the rules of natural justice 
requires that there should be fair hear- 
ing and fair hearing means that a per- 
son who is closely related to a party 
ought not to preside over a Tribunal. 
If such a person participates in the pro- 
ceedings of the Tribunal and does not 


keep himself out from the commence- 
ment, the proceedings are clearly 
vitiated. 


4, The Tribunal has stated in its 
order that it held spot inspection and 
enquired of all the adjacent owners of 
land regarding cultivation of the lands in 
question, It relied on the statements of 
the adjacent owners made at the time 
of the spot inspection. The procedure re- 
quired to be followed by the Land Tri- 
bunal hag been prescribed by R. 17 of 
the Karnataka Land Reforms Rules and 
according to the said Rule, the Tribunal 
has to follow the procedure provided 
ander S. 34 of the Karnataka Land Re~- 
venue Act. Section 34 requires that the 
officer conducting an enquiry shall him- 
self record in his own hand in Kannada 
or in English the summary of the evi- 
dence in the proceedings containing the 
material averments made by the par- 
ties interested, the decision and the rea- 
sons for the same. 


Section 36 provides that every hear- 
ing, whether in a formal or summary 
enquiry, shall be in public and the par- 
ties or their recognised agents shall have 
due notice to attend, Holding inspection 
and making local enquiries without due 
notice to the parties interested to attend 
and listening to the statements of ad- 
jacent owners of land without examining 
them as witnesses and without afford- 
ing the interested parties an opportunity 
to cross-examine, is a clear violation of 
the express provisions of Ss. 34 and 36 
of the Karnataka Land Revenue Act. 
The procedure followed by the Tribunal 
is clearly illegal and that illegality has 
vitiated the entire proceedings resulting 
in substantial injustice to the petitioners 
whose property rights have been adver- 
sely affected by the decision of the 
Tribunal. 


5. Therefore. I allow this writ peti- 
tion and quash the impugned order dated 
24-7-1975. I also quash the entire pro- 
ceedings including the enquiries made 
at the inspection held on 24-7-1975. Pro- 
ceedings shall be commenced afresh by 
the Tribunal. Shri K. R. Honnappa, who 
is closely related to the applicant be- 
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fore the Tribunal, shall not participate 
from the commencement of the proceed- 
ings before the Tribunal. The Members 
of the Tribunal, excluding Shri 
K. R. Honnappa, are directed to make a 
fresh adjudication in accordance with 
law after affording all parties a reason- 
able opportunity of leading fresh evi- 
dence and of being heard, Ordered ac- 
cordingly. No costs, 

Petition allowed, 
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K. JAGANNATHA SHETTY, J. 
Syed Shah Mohd. Hussaini and another, 
Petitioners v. Khutbuddin and others, 
Respondents. 

Civil Revn, Petn. No. 1089 of 
D/- 4-4-1977.* 

Civil Procedure Code (1908), O. 16, 
R. 1 — Issue of non-bailable warrant to 
witness — Consideration as to whether 
his evidence is material is essential — 
Warrant not justified when his evidence 
is immaterial. 

The Court, while issuing a summons, 
does not apply its mind whether the 
witness sought to be summoned is mate- 
rial witness or not, It is only when a 
warrant is sought to be issued, the Court 
has to apply its mind whether the evi- 
dence of that witness is material to the 
ease. If, in the opinion of the Court, the 
evidence of that witness is not material, 
the Court should not take coercive steps. 
In the instant case, since the Court had 
not formed any opinion in that regard 
the warrant of arrest issued’ against the 
witness could not be sustained. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1938 PC 59 2 

A. M. Farooq, for Petitioners; L. Uma~ 
kanthan and N, M. Jagirdar (for No. 1), 
for Respondents. 

ORDER:— This revision raises a short 
but an important question which relates 
to the power of the Court to issue a war- 
rant of arrest to secure the presence of 
a witness, 


2. All that I need state the facts are 
these:— 

Respondents 1 to 3 filed a suit claim« 
ing certain rights as ‘Fakeers’ over the 
Durgas at Gulbarga. The petitioners who 


*(Against order of Addl. Munsiff, Gul- 
barga, D/- 22-6-1976.) 
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are defendants 2 and 3 therein, claim 
to be Sajjadanashin of different religious 
Institutions at various places. The plain- 
tiffs have taken a very bold stand. They 
have summoned the defendants as their 
witnesses, Indeed, it is a very unusual 
practice and has been condemned by 
Courts as wholly undesirable. (See Sha- 
trugan Das v. Sham Das, AIR 1938 PC 
59). The implications of their action are 
that they have to accept their opponents 
as witnesses of truth. 

The summonseg issued to the petition- 
ers were served, but they were not pre- 
sent when the suit was taken up for 
evidence. One of the petitioners had 
sent an application for adjournment 
stating that he was suffering from sto- 
mach ache. The learned Munsiff rejected 
that application on the ground that it 
was not supported by any material, The 
learned Munsiff thereafter, at the Tre- 
quest of the counsel for the plaintiffs, 
issued non-bailable warrants against the 
petitioners. The validity of these war- 
rants has been called into question in 
this petition. 

3. The learned Munsiff has not given 
any reason in his order. Perhaps he 
thought that mere absence of the defen- 
dants would be sufficient to issue the 
non-bailable warrants. If that be the im- 
pression, I must state that it ig wholly 
wrong and unsustainable in law. 


Clause (2) of R, 10 of O. XVI provides 
procedure to be followed by Courts 
when a witness fails to comply with the 
summons either to attend or to produce 
the document in compliance with such 
summons or has intentionally avoided 
service, On any such default, the Court 
may issue a proclamation requiring the 
witness to give evidence or to produce 
the document. Clause (3) provides that 
in lieu of or at the time of issuing such 
proclamation, or at any time afterwards, 
the Court may, in its discretion, issue a 
warrant either with or without bail for 
the arrest of such person and also may 
make an order for attachment of his 
property. But the Court cannot in a 
casual manner issue a proclamation or a 
warrant when the witness has failed to 
attend the Court. Before taking any such 
step, the Court must have reason to be- 
lieve that the evidence of the witness or 
the production of any document is mate- 
rial to the case. It must, accordingly, 
record. briefly its reasons, 

4. It was, however, contended by 
counsel for the respondents that the 
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Court has already applied its mind when 
the summons was taken against the wit- 
ness and it need not consider again the 
necessity of securing his presence by 
coercive steps. It was urged that when 
a witness without lawful excuse failed to 
attend the Court, the warrant or pro- 
clamation must issue in the usual course. 


I do not think that that contention 
could be accepted. Under O. XVI, R. 1 of 
the Code of Civil Procedure, the parties 
may obtain summons to persons whose 
attendance is required either to give evi~ 
dence or to produce documents, If the 
application for that purpose is made 
after the institution of the suit, the 
Court is bound to issue summons. The 
only case in which the Court could re- 
fuse to issue a summons is when the ap- 
plication is not made bona fide or when 
the Court feels that it would lead to 
abuse of ite own process. The Court, 
while issuing a summons, does not apply 
its mind whether the witness sought to 
be summoned is material witness or not. 
It is only when a warrant is sought to 
be issued, the Court has to apply its 
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mind whether the evidence of that wit- 
ness is material to the case. If, in the 
opinion of the Court, the evidence of 
that witness is not material, the Court 
should not take coercive steps. 





In the instant case, since the Court 
has not formed any opinion in that re- 
gard, the warrant of arrest issued against 
the petitioners cannot be sustained. 





5. Before parting with the case, I 
may observe that if the petitioners do 
not appear before the Court on the next 
date of hearing, the Court may consider 
whether their evidence is material to 
the plaintiffs’ case, and if it is so, it may 
take coercive steps to secure their pres 
sence in accordance with law, 


6. In the result, the petition is allow- 
ed and the warrants issued against the 
petitioners are set aside. 

No costs in the circumstances, 

Petition allowed, 
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Effect of Order of President, D/. 27-6. ——R.199—See Ibid, R. 182 (Mar) 36B 





1975 under Art. 359 (1) — Interim stay R. 200—See Ibid, 4-182 (Mar) 36 
order passed in pending proceeding prior =<Kppendix Ttr — Seri i, a B 


to Presidential Order if gets automatically ~ 
vacated — 1976 Ker L T 87, Overtale” soca nS (en ate 
AIR 1976 Pat 247, Diss. from 

(May) 96 (EB) COURT.FEES AND SUITS 
—Sch. 7, List 8, Eviry 83 — Es-ential VALUATIONS 
Commodities Act (1955), S. 2 (a) (xi) — —Xerala Court-fees and Suits Valuation 


Notification S. O, 2615, D/. 22-7.1968 Aet (40 of 1960), S. 83, Sch, 2 
declaring coconut husk (raw or retted) as and an 2, Art. 3 (iii) rain E 
an essential commodity — Coir Retting framed by High Court under S 83, 






























rt-fees. & Suits Valuations — Kerala 
ourt.fees & Suit Valuation Act (contd.) 
+ 146, 147.A — Plurality of writ peti- 
" mers or appellants joining in one 


‘jon — Payment of court.fees — Rule 
to 


(Dec) 203 

—Sch. 2, Art. 3 (iii) A (2) {c) — See 

id, 5. 83 (Dec) 203 
-~—Sch, 2, Art. 11 (r) — See Ibid, $. 83 

(Dec) 203 


DEBT LAWS 
l- BZorala Agriculturists’ Debt Relief Ast 
44 of 1970), 5. 2 (4) (i), Proviso and 5. 5 
~ Benefits available under, 1962 Ker L T 
83. Held no longer good law in view of 
»IR 1975 Ker 47 (FB) (Jan) 8A 
—-S, 5 — See Ibid, S., 2 (4) (i), Proviso 

ý (Jan) 8A 
Kerala Debtors (Temporary Relief) Act 
0 of 1975), S. 3 — Stay under — Not 
(38h afined to suits but applies also to 
ading applications in suits (May) 82 





EDUCATION 


erala Education Act (6 of 1939), S. 9 — 
ZF ala Education Rules (1959), Ch. 28, 
1A — Recovery of excess amount paid 
sacher—Assistant Educational Officer 
tegional Deputy Director not com. 
at to order withholding of salary 
under Chapter 26, R. LA 
(Avg) 129 (FB) 
la Education Rules (1959), Chap. II, 
See lbid, Chap, VI, R, 12 (iii) 
(Mar) 584 
. Vv. R 28.C — See Ibid, 
`R, 12, (iii) (Mar) 58A 
VI, Rule 12 (iii), Chap. If, R. 6, 
23.C aon of Direc 
‘Yary to admit girls in a school 
ee dmission was restricted to 
Dos. ae ae Lae a Kerala 
: , (1959 Mar) 58A 
Education Act le 12 (iii) — Not violative 


——Ch, VI Rut, AA 
: 1) of the Constitution of 
of Article 30 (Mar) 58B 


India n sgn 
—— Ch. 26, R. 1A — 3 ucatióir~ Z 

Education Act (1959), S. 9 
ge (Aug) 129 (PB) 
— Kerala University Act (17 of 4974), S. 58 
(2), Regulation 5 and Statute 3 (xix) of 
Chapter LX of First Statutes —Exemption 
from requisite qualification of teachers — 
Syndicate had power under Act of 1969 
and is continued by virtue of S. 58 (2) 


MALY 09 


R.6 — 
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Education (contd.) 

—Koerala University Regulations—Rega. 5 
~~ See Education — Kerala University 
Act (1974), S. 58 (2) (Feb) 22 


— Kerala University Statutes — Statute I, 

Ch, IX — See Educaticn—Kerala Univer. 

sity Act (1974), S. 58 (2) (Feb) 23 

—- Statute 8 (xix) — See Education — 

Kerala University Act (1974), S. 58 (2) 
( 


eb) 22 


Eseential Commodities Act (40 of 1963), 
S, 2 (a) (si) — See Constitution of India, 
Sch. 7, List 8, Entry 38 (May) 88A (FB) 
Evidence Act (1 of 1872), 5. 67 — See 
Ibid, S. 68 (Mar) 41B 
—— S, 68 — See also Ibid, S. 90 
(Mar) 41A 
——-Ss. 68, 67 and 90 — Execution of 
document — Proof of — Calling of attest- 
ing witness — Necessity — Documents 
of 30 years old — Presumption under 
S. 90 (Mar) 41B 
——-S, 68 — Certificate endorsed on a 
registered deed and by the registering 
officer is a relevant piece of evidence for 
proving its execution (Mar) 41G 
-— S, 90 — See also Ibid, S, 68 
(Mar) 41B 
—— Ss, 90 and 68 — Scope of S. 90 — 
Thirty years old document — Proof of 
execution — Presumption under S. 90 is in 
the discretion of Court (Mar) 41A 
~ S. 114 — See C, P, C, (1908), O. 21, 
R. 54 (2) (July) 119 4 (EB) 
S. 114, Illustration (e) — See Regis- 
tration Act (1908), 5. 68 (Mar) 54B 
Foreign Awards (Recognition and Enforca- 
ment) Act (45 of 1964), S. 3 — Stay of 
legal proceedings — Meaning of word 
‘submission’ Actual submission to 
arbitration before institution of suit 
necessary to attract S, 3 (June) 108A 
~—-§,3(as amended by Act XLVII of 
1973) — Stay of legal proceedings —Efect 
of amendment — Affects substantive 
rights — Only prospective application — 
Suits already instituted cannot be stayed 
(June) 108B 
General Clauses Act (10 of 1897}, S, 10 (1) 
— See Representation of the People Act 
(1951), S. 8t (1) (Oct) 160A 


5 HIGH COURT RULES AND ORDERS 


— Kerala High Court Ssrvica Rules (1970), 
R, 7 (2) — See Ibid, R. 35, Proviso 2 
f (Nov) 166A (FB) 
—— R, 7 (2) (a) — See Ibid, R. 36 (2) 
(Nov) 166E (FB) 
——R, 18 — See Ibid, R. 35, Proviso 2 
(Nov) 166A (FB) 
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Coir Retting (Licensing) Order (contd,) 
or special benefit or services — Levy held 
to be illegal (May) 88B (FB) 


Constitution of India, Art. 30 (1) — See 
Education — Kerala Education Rules 
(1959), Chap, VI, R. 12 (iii) (Mar) 58B 
——Art, 102 (1) (a) —Disqualifications for 
membership — Receiver appointed under 
O, 40, R. 1, C. P. C. — Not a holder of an 
office of profit (Nov) 187 
——~-Art, 226 -- See also 
(1) Co.operative Societies—Kerala Co- 
operative Societies Act (1969), S.7 
(1) (c) (Mar) 50 
(2) Motor Vehicles Act (1939), S. 57 (3) 
(Dec) 207 
——Art, 226 —Writ appeal — New point 
raising legal question for the first time in 
writ appeal—Not allowed (Jan) 1C (FB) 


——Art, 226 (14) — Order terminating 
services passed and served on petitioner 
a Central Government employee in Naga. 
land — Amount due paid in Kerala — 
Kerala High Court has no jurisdiction 
(Jan) 4 
Art. 226—Writ petition — Provisions 
of Civil P.C, regarding pauperism not 
applicable — Only provisions regarding 
procedure are applicable (July) 118 (FB) 


——Art, 226 — Service matter -— Theory 
of disturbance of seniority and unsettling 
of promotions not applicable to case — 
No sufficient grounds to forbid interfer. 
ence (Nov) 166F (FB) 
— Art, 229 (2) — Order dated 3-7-71 of 
Chief Justice — Cancellation of order by 
order dated 2.1-1975 — Both the orders 
could not be regarded as passed under 
Art, 229 |2) (Nov) 166H (FB) 
Art, 229 (2) — Kerala State and Sub. 
ordinate Service Rules, R. 28 (bb) — 
There is no scope to read down R, 28 (bb) 
to square with the terms of Art. 229 (2) 
(Nov) 166.1 (FB) 
——Art. 245 — See High Court Rules and 
Orders - Kerala High Court Service Rules 
(1970), R. 35 (2) (Nov) 166D (FB) 
——~Art. 359 (1) — Interpretation of — 
Effect of Order of President, D/. 27-6. 
1975 under Art. 359 (1) — Interim stay 
order passed in pending proceeding prior 








to Presidential Order if gets automatically ~ 


vacated — 1976 Ker L T 87, Overruled 
AIR 1976 Pat 247, Diss. from ae 
(May) 96 4FB) 
— Sch. 7, List 8, Entry 83 — Es ential 
Commodities Act (1955), S. 2 (a) (xi) — 
Notification S. O. 2615, D/. 22.7.1968 
declaring coconut-husk (raw or retted) as 
an essential commodity — Coir Retting 


Constitution of India (contd.) 
(Licensing) Order (1968) and notificatio 
issued thereunder — Validity of notific 
tions and Order — Decision of Singl 
Judge in O. P, No, 336 of 1970, Reverse% | 
(May) 88A (EB ) 


CO.OPERATIVE SOCIETIES 


—Kerala Co-operative Societies Act (21 off> 
4969), S.7 (1) (c) — Writ Petition chal¥ 
lenging order of Registrar directin 
registration of new society under S. 7 (1) 
— Maiatainability (Mar) 50¢ 
——S, 65 — Kerala Co.operative Socie- 
ties Rules (1969), R, 66 (1) (c) ~ Order 
authorising enquiry — Non-complianc 
with R. 66 (1) (c) — Effect (Apr) 76 
——S, 80. — Validity — No encroach. 
ment upon field occupied by Banking 
Regulation Act (1949) (Mar) 36 


—Kerala Co-operative Societies Rule. 
(4969), R. 66 (1) (c) — See Co.operativg¢ 



















Societies — Kerala Co.operative Societigy , 
Act (1969), S. 65 (Apr) {6 
—Rr. 182 to 200 and Appendix JI 4_ 
Validity — Not arbitrary or unreasonabf 
— No infringement of principle of aut, o. 
nomy of Co.op, Societies (Mar) 3€ ;p 
——R, 188—See Ibid, R, 182 (Mar) 3865p 
——R. 184—See Ibid, R. 182 (Mar) 3863p 
——R. 185—See Ibid, R, 182 (Mar) Yep 
——R., 186—See Ibid, R. 182 (Mar) {36B 
——R. 187—See Ibid, R, 182 (Mar) / agp 
—-R. 188—See Ibid, R. 182 j 
——R, 189—See Ibid, R. 182 

— R, 190—See Ibid, R, 182 

——R. 191—See Ibid, R. 182 

—R, 192—See Ibid, R, 182 

——R, 193 —See Ibid, R, 182 

——R, 194—See Ibid, R, 182 


“ (Mar) 36B 
——R. 195 —See Ibid, R. 182 f (Mar) 36B 
—R. 196 —See Ibid, R. 182, (Mar) 36B 
——R, 197—See Ibid, R, 183, (Mar) 36B 


—R. 198 —See Ibid, R, 18% (Mar) 36B 
—R. 199—See Ibid, R. 139 (Mar) 36B 
—R, 200 -See Ibid, 4182 (Mar) 36B 


=- Äppendix IhY— See Ibid, R. 182 
(Mar) 36B 


mm a 


COURT.FEES AND SUITS 
VALUATIONS 


—Kerala Court-fees and Suits Valuation 
Act (40 of 1960), S. 83, Sch. 2 Art, 1L (r) 
and Sch. 2, Art. 3 (iii) A (2) (c) — Rules 
framed by High Court under S, 88, 
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Righ Gourt Rales and Orders — Kerala 
High Court Service Rules (contd. ) 
mR, 35—Kerala State and Subordinate 
Service Rules, R, 28 (bb) — Residuary 
clause of R, 85 — Effect — K. S. and 
S. S. R. are attracted (Nov) 166B (FB) 
——R, 35— Kerala State and Subordinate 
Service Rules, R, 28 — Promotion — 
Eligibility for (Nov) 166C (KB) 
~——Rr, 35 Second Proviso, 7, (2) and 16 
-~ Chief Justice, by proceedings dated 
8-7.1971 of the High Court making appli- 
cable G, O. dated 12-4.1971 to members 
of the High Court service — Validity 
(Nov) 166A (FB) 
=R, 85 (2) — Adoption of “any rules 
for time being in force’ — Not a whole- 
sale surrender of legislative power or 
abdication of legislative function 
(Nov) 166D (EB) 
~= R, 85 (2) — "Other rules” — Inter- 
pretation — Rules of ejusdem generis — 
Applicability (Nov) 166G (FB) 
Rr, 36 (2) and 7 (2) (a) — Rule 86 (2) 
cannot override specific provision in 
R, 7 (2) (a) and in category 8 of Div. II 
of Ann. I (Nov) 166E (FB) 
Hindu Succession Act (30 of 1956), S. 7 (1) 
— Heirs of deceased Karnavan remaining 
in possession of property previously in 
his possession — They are co-owners and 
‘do not form tarwad — Suit by one co. 
owner for possession against other, not 
maintainable (June) 110 
~——S, 19 — See Limitation Act (1963), 
S. 18 (Aug) 132A 
HOUSES AND RENTS 


-Korala Buildings (Lease and Rent Con- 
trol) Act (46 of 1959), Pre. — Scope and 
object of Act (Dec) 194A 
S. 11 (3), (4), (7) and (8) — Eviction 
of tenant on grounds under — Bona fide 
claim of landlord—Proof of, if and when 
necessary (Dec) 194B 
-——S, 11 (10) — Interpretation of — 
Landlord establishing ground of sub. 
Jetting under S. 11 (4) (iv) to the satisfac. 
tion of Court — This by itself is proof 
that claim is bona fide—This rule applies 
to other grounds under Cls. (ii), (iii) and 
(v) (Dee) 194C 
Interpretation of Statutes —- See High 
Court Rules and Orders — Kerala High 
Court Service Rules (1970), R. 35 (2) 
(Nov) 166G (8B) 
—— Principles as to, indicated — Statute 
not ‘to be construed so as to produce 
wholly unreasonable or inconvenient 
result (Dec) 194D 





Interpratation of Statutes (contd:) 
..—Provisions of Limitation Act — 
Construction of (Aug) 182D 


Korala Agriculturists Debt Relief Act (11 
of 1970) 
See under Debt Laws. 


Kerala Buildings (Lease and Rent Control) 
Act (16 of 4959) 
See under Houses and‘Rents, 


Kerala Chitties Act (23 of 1975), S. 39 — 
Effect -= No charge created in favour of 
chitty creditors over monies due to the 
chitty from prized subscribers, AIR 1960 
Ker 168, Overruled (Apr) 68B 
——S, 70 — Effect — Section is confined 
to ‘existing chitties’ started before com. 
mencement of Act (Apr) 68A 


Kerala Civil Courts Act (1 of 1957), S. 19 
~~ See Representation of the People Act 
(1951), S. 81 (1) (Oct) 160A 
_——5., 19 (2) — See Kerala High Court 
Act (1959), 5. 5 (Feb) 32B 


Kerala Co-operative Societies Act (21 of 
4969) 
See under Co-Operative Societies, 


Kerala Co operative Societies Rules (1969) 
See under Co-Operative Societies. 


Kerala Court.feas and Suits Valuation Act 
(410 of 4980) 
See under Court.fees and Suits Valua. 
tions. 


Kerala Debtors (Temporary Relief) Act 
(30 of 1975) 
See under Debt Laws. 


Kerala Education Act (6 of 1989) 
See under Education. 


Kerala Education Rules 1959 
See under Education, 


Kerala High Court Act (5 of 1989), S.3 — 
See Ibid, S. 5 (Feb) 32A 
=S, 4 — See Ibid, S. 5 (Feb) 32A 
-——S5s. 5, 3 and 4 — Right of appeal from 
judgment or order passed by a single 
Judge — Sections 3 and 4 regulated the 
powers of the single Judges and Division 
Benches and not the right of appeal itself 

(Feb) 32A 
——5,5 — Vacation Judge passing final 
and not a provisional order as contem. 
plated by S. 19 (2) of Kerala Civil Courts 
Act (1 of 1957) — Appeal (Feb) 82B 
~——=S, 5— Right of appeal — Not res. 
tricted to ‘final’ orders (Feb) 32C 
—-— S, 5—Right of appeal—If the statute 
grants such a right the High Court cannot 
refuse to entertain the appeal 

(Feb) 82D 
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Kerala High Court Act (contd.) 
—S, 8-— See Representation of the 
People Act (1951), S. 81 (1) (Oct) 160A 


Kerala High Court Service Rules (1970) 
See under High Court Rules and Orders 
(Kerala) Insolvency Aot (2 of 1956), S. 47 
— Right of set off under — Conditions to 
be satisfied (Apr) 88C 


Kerala Land Acquisition Act (24 of 1962), 
Ss 9 and 27 — Notice under S.9 — State- 
ment of claimant in answer to notice 
must claim specific amount — Omission 
to do so — Effect (Apr) 784 
—— 5S, 20 — Powers of Court on a ‘refer. 
ence’ — Court is not entitled to act upon 
copies of registered sale deeds without 
the evidence of persons who are parties 
to the transaction (Apr) 78B 


— S. 20— Land Acquisition Officer fixing 
compensation — On reference claimant 
has to establish that compensation award. 
_ed is not proper (Apr) 78C 
— S, 27 — See Ibid, S, 9 (Apr) 78A 


Kerala Land Reforms Act (4 of 1964) 
See under Tenancy Laws. 


Kerala Panchayats Act (32 of 1980) 
See under Panchayats, 


Kerala Panchayat (Public and Private 
Markets) Rules (4964) 
See under Panchayats. 


Kerala Plantations (Additional Tax) Act 
(47 of 4960) S. 9 (1)—Kerala Plantations 
(Additional Tax) Revision of Assessment 
Rules (1965). R 10 (a) Proviso — Proviso 
to R, 10 (a) if ultra vires S. 9 (1) of the 
Act (Mar) 40 


Kerala Plantations (Additional Tax) Re- 
vision of Assessment Rules (1965), R. 10 
(a), Proviso ~~ See Kerala Plantations 
(Additional Tax) Act (1960), S. 9 (1) 
(Mar) 40 
Kerala State and Subordinate Service Rules, 
R. 28 (bb) — See 
(1) Constitution of India, Art. 229 (2) 
(Nov) 166.1 (£B) 
(2) High Court Rules and Orders — 
Kerala High Court Service Rules 
(1970), R. 35 (Nov) 166B, C (£B) 


Kerala Sugar Dealers’ Licensing Order 
(1987), Cl. 3 (1) — Terms and conditions 
of licence — Petitioner a licencee of 
` whole sale dealer in sugar executed agree. 
ment to the Governor—Fixation of price 
in terms of circular issued in pursuance 
of agreement— Retail selling price arrived 
at after taking into consideration certain 
specified components of which price 


Kerala Sugar Dealer’s Licənsing Order 
(coatd.) 
equalisation charge was one — Govern. 
ment if can direct the petitioner to remit 
arrears towards price equalisation charges 
(Nov) 181 (FB) 
Kerala University Act (47 of 1974) 
See under Education. 


Kerala University Regulation 
See under Education. 


Kerala Uutvaersity Statutes 
See under Education. 


Limitation Act (36 of 1963), Ss, 18 and 19 
— Acknowledgment of liability by co- 
owner — Effect on other co.owners 

(Aug) 182A 
— Ss. 18 and 19 — Acknowledgment of 
liability by agent when binding on prin. 
cipal (Aug) 182B 
——Ss, 18 and 19 — Distinction 


(Aug) 182C 

— S. 19 — See Ibid, S. 18 
(Aug) 182A, B, C 
— Art. 1 — Mutual. open and current 
account — Article applies (Aug) 132E 
—-Art. 37 — Kuri bond — Subscriber 
received prize amount on executing the 
bond which provided for payment of 
future subscription in a lump if default is 
made in payment of any one instalment 
—Suit for defaulted subscription after 
natural termination of kuri — Held that 
the plaintiff was entitled to claim all the 
amounts which fell due within three years 
of the date of suit (Dec) 201 


Arts. 64-65 — Co.owners —- Adverse 
possession — Principles (Mar) 4JE 
—— Arts, 64,65 — Adverse possession — 
Transfer of Property Act (1882), Ss. 60, 
58 — Possession of mortgagee — Nature 
of — Release of equity of redemption in 
favour of mortgagee — Effect of — Acts 
of mortgagee, if adverse to rights of mort- 
gagor (Dec) 204A 
Mahomedan Law — Gift — Conditions 
essential — Gift must be of corpus —Gift 
reserving to donor right to possess pro. 
perty for lifetime — Donees given right 
of possession only after death of donor ~ 
Gift is invalid (Mar) 54A 


Marumakkathayam Law — Tarwad — 
Karar for partitioning Tarwad properties 
—Effect —Severance in status takes place 
from date of Karar (Feb) 19 


Motor Vehicles Act (4 of 1989), S.33 (1) (b) 
—Action under — Suspension of permit 
—Essentials — Transfer of vehicle by 
registered owner — Mens rea of owner 
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Motor Vehicles Act (contd.) Z 
does not affect liability — Transferee’s 
ownership of vehicle is subject to liability 
‘for being proceeded under the section. 
1964 Ker L T 112, Overruled (Jan) 16 
——S. 57 (2) and (8) Proviso — Summary 
Rejection of application —Permissibility 
(Mar) 64 
Ss, 57 (3) and 64 (1) (}—Constitution 
-of India, Art, 226 — Application by B for 
grant of pucka permit—Notification under 
$. 57 (8) — No objection by temporary 
permit holder A filed— Permit granted to 
B — A cannot file petition under Art. 226 
or appeal under S. 64 (1) (£) (Dec) 207 
-———S, 62 (1) — Temporary permit — 
‘Cannot be granted when application 
under S, 46 for a new permit for the same 
route is pending, direction by Appellate 
Tribunal even for-temporary need cannot 
be implemented (Aug) 130 
--—5S, 64 (1) (f) — See Ibid S. 57 (3)- 


(Dec) 207 
PANCHAYATS 


— Kerala Panchayat Act (32 of 1980), S. 85 
41) — See Panchayats —Kerala Panchayat 
{Public and Private Markets) Rules (1964), 
R. 26 (Mar) 62 


-~Kerala Panchayat (Public and Private 
Markets) Roles (1964), Rule 26—Sanction 


by Director—When necessary, AIR 1973 > 


Ker 12, Overruled 


Payment of Bonus Act (24 of 1968), S. 2 
(21) — See Civil P, C, (1908), S. 60 (1) (h) 


(Mar) 62 


(July) 120 
——S, 10 — See ‘Civil P. C. (19u8), S. 60 
(1) (b) (July) 120 


Payment of Wages Act (4 of 1938), S. 2 
dvi) — See Civil P, C. (1908), S. 60 (1) (h) 
(July) 120 
Pravention of Corruption Act (2 of 1947), 
S. 2 — See Public Safety —Criminal Law 
Amendment Act (1952), S. 2 (1) 
(July) 113 (£B) 
——S. 5 (1) (c) — See Public Safety — 
‘Criminal Law Amendment Act (1952), 
S. 2 (1) (July) 118 (FB) 
——S. 6 — See Public Safety — Criminal 
Law Amendment Act (1952), S. 2 (1) 
(uly) 118 (FB) 


PUBLIC SAFETY 


—Criminal Law Amendment Act (46 of 
4982), S. 2 (1)—-Prevention of Corruption 
Act (1947), Ss, 2 (5) (1) (c), 6 (as amended 
by S. 8 of Kerala State AmendmentAct of 
1962) — Effect of amendment — Prosecu. 
tion of Executive Committee Member, 
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Public Safety — Criminal Law Amendment 
Aot (contd.) 

Secretary and Head Clerk of Co.operative 
Societies under Ss. 5 (1) (c) and 5 (2) of 
the 1947 Act — Jurisdiction of Special 
Judge to try them — Propriety 

(July) 113 (FB) 
Rogistvation Act (16 of 4908), S. 60 — See 
Evidence Act (1872), S. 68 (Mar) 41C 


——S. 68 — Gift deed —Donor proved to 
be not in a position to understand the 
nature of transaction — Duty of Court 
(Mar) 54B 
Representation of tha People Act (43 of 
4954), S. 80.A (2) — See Ibid, S. 81 (1) 
(Oct) 160A 
—Ss, 81 (1) and 804 (2) — Presentation 
of election petition—Period of limitation 
expiring during summer vacation of High 
Court—Petition filed on re-opening date, 
whether barred by limitation (Oct) 160A 
—S. 81 (3) — All copies signed by peti. 
tioner both before and after verification 
-—Copies not attested as ‘true copy’—Held 
there was substantial compliance with 
S. 81 (8) (Oct) 160B 
——Ss. 81 (3), 83, 86 (1) — Non-compli- 
ance with S., 81 (3) — Compliance with 
S: 83, if an answer to such non.compli. 
ance — Total omission to sign copies— 
Petition, if to be dismissed under S, 86 (1) 
(Nov) 163 
——Ss, 82 (b) and 86 (1) — Petition con- 
taining allegation of corrupt practice 
against V who was also a candidate — V 
not impleaded — Petition has to be dis. 
missed (Oct) 156 
——S. 83 — See Ibid, S. 81 (3) (Nov) 163 
— S., 86 (1) — See 
(1) Ibid, S. 81 (8) (Nov) 163 
(2) Ibid, S. 82 (b) (Oct) 156 
Tamil Nadu Marumakkathayam Act (23 of 
4938), S. 4— Marriage — Proof of — Un- 
challenged testimony of husband that 
marriage had been performed according 
to customary rites — Marriage, held, pro- 
ved. S. A. No, 416 of 1978 (Ker) Reversed 
(May) 94 
TENANCY LAWS 


—Kerala Land Reforms Aot (1 of 1964), 
S. 2 (14) — See Ibid, S. 80-A (12) 
(Apr) 75 


—~——5s, 2 (86A), 82 and 83 — Determina- 


tion of ceiling area with reference to 


family — Rights of unmarried minor 
children — ‘Minor’ — Meaning of 
(Jan) 13 


10 


Tenancy Laws—Kerala Land Reforms Act 
(contd.) 
——S. 4.A and Expn. II —Word 'predeces. 
sor.in.interest’ — Meaning — Sub.mort. 
gagee is not a predecessor-in.interest 
(Jan) 5 
——~-§, 4.A (1) (a) Expla. Il — Applicabi. 
lity — Suit for redemption— Defendant 2 
whether entitled to benefit of 5, 4.4 
Expln, II on facts of case — Position of 
redeeming ,.co-mortgagor in possession is 
not of mortgagee (Oct) 148A (EB) 


=——=§, 6-A — See Ibid, S. 13-A 
(July) 128 (£B) 


——S§s, 13.A, 6.A (as amended by (Act 85 
of 1969)) —— Scope and object of $, 18-A 
—Dispossession of respondents on 17.7. 
1967 — Benefit of S, 6-A whether availa, 
ble. 1974 Ker L T 787, Diss. from 

(July) 128 (£B) 


=S, 17—See Ibid, S. 18 (3) (Jam) IL 


=== SS, 18 (1) and 17 — Applicability of 
S. 18 — Section applies to transactions 
which were tenancies before the passing 
of Act 85 of 1969 and not those which 
were declared as tenancies (Jan) 11 


——~§, 75 (2)—Requirements of — Kuzhi- 
kanam chamayam right whether suffi. 
cient to satisfy requirement—Full owner.. 
ship of property whether required 

(Jan) 1B (£B) 
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POTI, JJ, 

Karal Puthen Purayil Kannan and 
others, Appellants v. The Land Tribunal 
(Special Tahsildar) Edakkad and another, 
Respondents. 


Writ Appeal No. 392 of 1973, D/,5- 2- 
6. 


(A) Kerala Land Reforms Act a of 
1964), S. 77 (1) Proviso — Notice under 
— Misdescription of property — Validity 
of notice. 

Though there has been a mistake in 
the notice issued under S. 77 (1) Proviso 
in describing the property to which the 
kudikidappukars (Appellants) were re- 
quested to shift, nobody had been really 
misled by the description and the appel- 
lants knew which was the property that 
was meant and in that regard therefore 
the notice must be held to be a valid 
notice. (Para 2) 


(B) Kerala Land Reforms Act (1 of 
1964), S. 75 (2) —- Requirements of —~ 
Kuzhikanam chamayam right whether 
sufficient to satisfy requirement — Full 
ownership of property whether required 

— (Opinion not expressed as the question 
was raised for the first time in writ ap- 
peal — However arguments for taking 
conflicting views indicated) — (Quaere). 
Case law ref, (Para 3) 

(C) Constitution of India, Art. 226 — 
Writ appeal — New point raising legal 
question for the first time in writ appeal 
— Not allowed. (Para 3) 


HT/HT/C791/76/VBB 
1977 Ker./1 I G—33 


1974 Ker LT 496 7, 8 
(1974) O. P . No, 2977 of 1973, D/- 25-1- 
1974 (Ker) 8 
(1974) W, A. No. 168 of 1974, D/- 18-12- 
1974 (Ker) 8 
(1974) O. P. No, 2846 of 1974, D/- 16-12- 
1974 (Ker) 8 
(1972) O. P. No. 5658 of 1972 (Ker) 5 
AIR 1965 SC 1923 = 1965 SCD 788 9 


P. V. Madhavan Nambiar, for Appel- 


-lants; V. Bhaskaran Nambiar, C. R, Nata- 


rajan and M. K. Anandakrishnan, for 
Respondents. 


GOVINDAN NAIR, C. J.:— This is 
an appeal by the eight petitioners in 
O, P. No. 5025 of 1972 from the judgment 
dismissing the original petition, The ap- 
pellants were the respondents in an ap- 
plication moved by the 2nd respondent 
herein under Section 77 read with Sec- 
tion 75 (2) of the Kerala Land Reforms 
Act, 1963 (hereinafter referred to as the 
Act) for evicting the appellants. The Land 
Tribunal ordered eviction, In the original 
petition twò points were mainly raised 
at the time of the arguments. The first 
was that the notice issued under the pro- 
viso to Section 77 (1) of the Act did not 
even clearly state what was the alternate 
site to which the kudikidappukars were 
requested to shift, Secondly it was urged 
that in the alternate site, later identified, 
the 2nd respondent did not have full and 
absolute rights, she having had admitted- 
ly only kuzhikanam Chamayam and pos- 
session. The learned Judge found that 
though there has been a mistake in des- 
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cribing the property nobody had been 
really misled by the description and the 
appellants knew which was the property 
that was meant and in that regard there- 
fore the notice was held to be a valid 
Notice. The second point was also an- 
swered against the appellants on the 
basis that a kuzhikanam chamay.am right 
would be sufficient for satisfying the re- 
- quirement of Section 75 (2) of the Act 
where it speaks of ‘a new site belonging 
to him’, í 

2. Counsel for the appellants has 
urged before us again the two points that 
were taken before the learned Judge. On 
the first point we feel no hesitation in 
upholding the view taken by the learned 
Judge. The desom in which the property 
was situate was wrongly described in the 
notice, The Land Tribunal also consider- 
ed this aspect and was not satisfied that 
the mistake was such as to invalidate the 
notice. We do not think that in this ap- 
peal we would be justified in reversing 
the finding entered by the Land Tribunal 
and accepted by the learned Judge. 


3. The second point though cover- 
ed by a number of decisions of this Court 
raises a point which may require recon- 
sideration by this Court in an appropri- 
ate case, We do not wish to express any 
opinion on this point in this case be- 
cause not only was the point not specifi- 
cally taken before the Land Tribunal 
but even in the original petition no point 
such as that was argued before us, had 
been taken. We would however, in order 
at least to alert the court regarding the 
possibility of a different view, indicate 
the arguments that have been advanced 
before us by counsel for the appellants. 


» 4A The contentions raised by the 
appellant’s counsel was that the notice 
itself must specify the property. This. it 
is said, is clear from the provisions of 
Section 75 (2) of the Act read with the 
proviso to Section 77 (1) of the Act. He 
said that only 30 days will be given to 
the kudikidappukaran and that he would 
have to make up his mind whether he 
should comply with the request for shift- 
ing or not, For that he will have to de- 
cide on various matters; whether the 
land to which he is required to shift is a 
suitable land for erecting a kudikidappu; 
whether the land is situate within a dis- 
tance of one mile from the existing kudi- 
kidappu; and what is more important 
whether the person who issued the notice 
had ownership and possession of the site 
to which he has been requested to shift. 


Tribunal (FB) (G. Nair C. J.) 


A.L R. 


In this regard reference was made to the 
definition of the term ‘owner’ in Section 
2 (40) of the Act wherein the term has 
been defined as ‘owner’ means a person 
entitled to the absolute proprietorship 
of land and includes— 

(a) a trustee in respect thereof; 

(b) a pattadar of ryotwari land; 

(c) a kanam tenant as defined in the 
Kanam Tenancy Act, 1955, but does not 
include a jenmi as defined in that Act.” 
Special reference was made also to 
clause (iv) of sub-section (2) of Section 
75 of the Act. A person in possession of 
the land in which there is a kudikidappu 
can require the kudikidappukaran to 
shift to a new site belonging to him only 
subject to clause (iv) of sub-section (2) 
of Section 75 of the Act, Clause (iv) of 
sub-section (2) of Section 75 is in these 
terms:— 

(iv) the landholder shall transfer 
ownership and possession of the new site 
to the kudikidappukaran and shall pay 
to him the reasonable cost of shifting the 
kudikidappu to the new site. 

Where the above conditions are com- 
plied with, the kudikidappukaran shall 
be bound to shift to the new site.” 

5. The ownership, it was submit- 
ted, meant full proprietorship and so 
the words ‘a new site belonging to him’ 
occurring earlier in sub-section (2) of 
Section 75 must be understood as the 
absolute ownership of land, to which a 
person is required to shift. To re-enforce 
the argument that a person who has 
fixity of tenure under the Act is not the 
full owner thereof it was pointed out 
that the rights of such persons were not 
indefeasitble and reference was made to 
Sections 14 to 22 in Chapter 2 of the Act. 
{t was further urged that kudikidappu- 
karan should not be subject to the neces- 
sity of having to apply for the purchase 
of the jenmam right in regard to a pro- 
perty in which the person in possession 
of the land who had requested shifting 
of the kudikidappu did not have a full 
right in the sense of full ownership but 
had only rights conferred on a tenant by 
the Act. In the light of these arguments 
it was submitted that the decisions of 
this court that took a different view and 
held that what we may term a limited 
right, such as that of a tenant under the 
Act, is sufficient, require reconsideration. 
We shall briefly refer to those decisions. 
The earliest decision is that in O, P. No. 


5658 of 1972 (Ker), Nambiar J. expressed ` 


the view: . 


‘te 


~ 
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ET section, 
it seems unnecessary to prove that the 
applicant had jenm right. The section 
only speaks of a new site ‘belonging’ to 
the landlord...... s 


6. It is submitted that there has 
been no reference to clause (iv) of sub- 
section (2) of Section 75 which has to be 
read with the earlier part of the section 
where it speaks of the person in posses- 
sion of the land requiring his kudikidap- 
pukaran to shift to new site belonging to 
him. It is also said that’ the definition of 
the term ‘owner’ had not been referred 
to and the whole scheme of the Act had 
not been borne in mind. 


T. The next decision of this Court 
on the subject is the decision in Amina 
v. Land Tribunal, Badagara (1974 Ker LT 
496) decided on 27-3-1974, George Vadak- 
kel J, stated his reasons thus in para- 
graph 4 of the judgment: 


vee Under the Kerala Land Re- 
forms Act 1963 (Act 1 of 1964) a kanam- 
kuzhikanamdar has got fixity of tenure. 
Under Section 72 of the Act all rights of 
the landlord in respect of a kanam-kuzhi- 
kanam holding vest in the Government; 
and the kanam-kuzhikanamdar has under 
Section 59 of the Act the right to pur- 
chase the jenmam right. In any event 
he cannot be evicted and his possession 
of the kanam-kuzhikanam holding is not 
precarious, or depending on the will of 
another. In my view that is all what is 
intended when clause (iv) says, that 
ownership and possession of the ‘new 
site belonging to him’ is to be transferred 
to the kudikidappukaran.” 


xe On the terms of the 


8. This decision has been follow- 
ed in O. P. No. 2846 of 1974 decided on 
16-12-1974 (Ker) by Bhaskaran J, and 
has also been referred to by a Division 
Bench of this Court to which one of us 
was a party in W. A. No. 168 of 1974 
decided on 18-12-1974 (Ker), That appeal 
was from the decision of Isaac J. in 
O. P. No. 2977 of 1973 decided on 25-1- 
1974 (Ker) wherein the learned Judge 
took the same view, There has not been. 
any discussion in that case nor in the 
appeal judgment. Justice Eradi relied on 
the decision in Amina v. Land Tribunal, 
Badagara (1974 Ker LT 496) in Saphiya 
Umma v. Land Tribunal, Cannanore 
(1976 Ker LT 31) and earlier Bhaskaran 
J. in Kunhikannan v. Land Tribunal 
(1975 Ker LT (S N) 51) also took the 
view that ‘the kuzhikenom right with 
fixity of tenure is sufficient for the pur- 
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pose of complying with the requirement 
which says that the property should be- 
long to the petitioner’. In the decision in 
Saphiya Umma v, Land Tribunal, Can- 
nanore (1976 Ker LT 31) Eradi J. stated 
the reasons thus in paragraph 6: 


“Admittedly the writ petitioner had 
a tenancy right over the B schedule pro- 
perty as on the date on which the notice 
Ext, P-1 was issued. By virtue of that 
tenancy right the writ petitioner was en- 
titled to fixity of tenure and he was in a 
position to transfer permanent posses- 
sion of the property in favour of the 
kudikidappukaran. A jenmam sale deed 
had beern-executed in favour of the 
applicant by the jenmi as per Ext, P-4 
dated 25-7-1972. But, even apart from 
that the applicant had been conferred a 
right under the Act to get the jenmom 
right assigned in his favour by moving 
the Land Tribunal with an appropriate 
application in that regard. That a pro- 
perty held by a person on tenancy right 
with the aforesaid incidence can be valid- 
ly offered as alternate site for the pur- 
pose of shifting a kudikidappukaran has 
been held by this Court in Amina v. 
Land Tribunal, Badagara, 1974 Ker LT 
496, I am in respectful agreement with 
said view. It therefore follows that the 
finding entered by the Land Tribunal on 
points Nos. (vi) and (viii) also cannot be 
allowed to stand.” 


9. There has not been any full 
discussion with reference to the various 
provisions of the statute to which we 
have adverted to and we think it may 
perhaps be necessary to reconsider the 
question again when the matter arises. 
We must here note another argument 
advanced by counsel for the respondents. 
He particularly relied on the decision of 
the Supreme Court in Raja Mohammad 
Amir Ahmad Khan v. Municipal Board 
of Sitapur (AIR 1965 SC 1923, Para, 14 
at page 1929) and contended that ‘belong- 
ing’ does not mean belonging in full 
ownership. He also referred to Salmond’s 
Jurisprudence for the purpose of finding 
a meaning to the word ‘absolute’ which 
may justify the view taken by the deci- 
sions to which we have adverted to. We 
do not wish to go into the question in 
greater detail in this ease because we 
are satisfied that the question was not 
properly raised before the Land Tribunal 
or before the learned Judge. We do not 
think we should deal with the matter for 
the first time in this writ appeal. 
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10. Before closing we would like 
to mention that reliance was particularly 
placed on the decision of this Court in 
Gopalan v. Oommen (1975 Ker LT 284) 
by counsel for the appellants for his sub- 
mission that a person seeking the shifting 
of a kudikidappu must have full owner- 
ship of the property to which the kudi- 
kidappukaran was asked to shift, on the 
date on which the notice was issued and 
that it would not be sufficient if the per- 
son in possession acquired the interest in 
the property at some subsequent time 
even if that be before the date on which 
the Tribunal passed the order. On this 
aspect also we express no opinion in this 
case, 

We dismiss this appeal. We direct 
the parties to bear their costs. 

Appeal dismissed. 


AIR 1977 KERALA 4 
T. CHANDRASEKHARA MENON, J. 
M. G, George, Petitioner v. Assistant 
Director, Subsidiary Intelligence Bureau, 
Kohima, Respondent. 
O. P. No. 3196 of 1975, D/- 7-6-1976 
(A) Constitution of India, Art. 226 
(1A) — Jurisdiction of High Court — 
Termination of service — Petitioner a 
Central Government servant employed as 
constable in the service of Subsidiary In- 
telligence Bureau — Order terminating 
services passed and served on petitioner 
in Nagaland — Amount due paid in 
Kerala — Order of termination, held, be- 
came complete with service of order on 
petitioner in Nagaland — In questioning 
the order, receipt of amount based on 
order of termination cannot be said to 
be an ingredient in the cause of action— 
Kerala High Court has no jurisdiction. 
AIR 1967 Bom 355 and AIR 1959 Bom 
363 and AIR 1971 Mad 155, Referred. 
(Para 4) 
Chronological Paras 
1971 Tax LR 45 4 
68 Bom LR 474 4 
61 Bom LR 829 4 


and Abraham 
Prabha- 


Cases Referred : 
AIR 1971 Mad 155 
AIR 1967 Bom 355 
AIR 1959 Bom 363 


K. George Varghese 
Vakkanal, for Petitioner; K. 
karan, for Respondent. 

ORDER :— An order of termination 
of service of a constable in the service of 
Subsidiary Intelligence Bureau is ques- 
tioned in this O. P. It is not disputed that 
the order concerned marked as Ex. P-3 


JT/JT/D506/76/GGM 


iit 





A. IL R.. 
in the case was passed by the Asst, Di- ` 
rector, Subsidiary Intelligence Bureau, 


Kohima, Nagaland and served on the pe- 
titioner in Nagaland, But the amount 
due to the petitioner, viz., the sum equi- 
valent to the amount of his pay plus 
allowances for the period of notice, 
which is one month as per Rule 5 of the 
Central Civil Services (Temporary Ser- 
vices) Rules is paid to him only in Kerala. 


2 A preliminary objection was 
taken to the maintainability of the peti- 
tion by the learned Central Government 
Pleader contending that the whole cause 
of action for the petition has arisen out 
of the State and, therefore, the O. P, is 
not maintainable in this court. As per 
the amendment of Art. 226 of the Consti- 
tution of India by the Constitution (Fif- 
teenth Amendment) Act, 1963, the power 
conferred by the said Article to issue di- 
rections, orders or writs to any govern- 
ment, authority or person may also be 
exercised by any High Court exercising 
jurisdiction in relation to the territories 
within which the cause of action, wholly 
or in part, arises for the exercise of such 
powers notwithstanding that the seat of 
such Government or authority or the re- 
sidence of such person is not within those 
territories. 


3. In this case the seat of the au- 
thority who issued the order is not with- 
in the territory over which this court has 
jurisdiction, But then if the cause of ac- 
tion has arisen at least in part in this 
territory over which this court has juris- 
diction. then certainly the writ petition 
would be maintainable. 

4, What is contended for on be- 
half of the respondents by Sri Prabha- 
karan, learned counsel for the Central 
Government is that it cannot be said that 
in this case the cause of action wholly or 
in part arises in any place in the juris- 
diction of this court. On the other hand, 
Sri Abraham Vakkanal, learned counsel 
for the petitioner points out that as the 
petitioner has received the amount due 
to him consequent on the impugned 
order, in Kerala State it has to be said 
that part of the cause of action has arisen 
here and therefore this court could well 
proceed with the O. P. Learned counsel 
for the petitioner placed reliance on the 
decisions reported in Dammomal Kauso- 
mal Raisinghani v. Union of India (AIR 
1967 Bom 355); W. W, Joshi v. State of 
Bombay (AIR 1959 Bom 363) and Veeri 
Chettiar v. Sales Tax Officer, Bombay 
(ATR 1991 Mad 155). In all these cases 


wm 


1977 Subramonia v. Pachi Amma (Iyer J.) [Pr, 1] Ker. 5 
the order impugned though passed out- court which has got jurisdiction in the 
side the jurisdiction of the particular matter in accordance with law. 


court concerned, was served on the peti- 
tioners in these cases in a place within 
the jurisdiction of the courts in which 
the writ petitions had been filed. There- 
fore the effect of the order by Govern- 
mental authority fell on the petitioners 
at places where the courts had jurisdic- 
tion. On the basis of that fact the courts 
held in these cases that they can exercise 
jurisdiction in respect of such matters as 
part of the cause of action ‘had arisen 
within the territories over which they 
could exercise jurisdiction. It is Mr, Ab- 
raham’s case that the receipt of the 
amount by the petitioner in Kerala was 
then necessary consequence of the order 
of termination. In one sense it is certainly 
the consequence of the order of termina- 
tion; but one cannot say that the effect 
of the order really fell on the petitioner 
in Kerala, The order took effect in Naga- 
land itself and on the basis of the order 
the petitioner received the amount . in 
Kerala, By the receipt of the amount it 
cannot be said that part of the cause of 
action had arisen in Kerala. The cause of 
action as the Madras High Court pointed 
out in the decision referred to, has al- 
ways been understood as referable to the 
bundle of facts in a legal proceeding and 
if a limb of that bundle of facts is avail- 
able, seen or discernible in one particu- 
lar place which is within the jurisdiction 
of the High Court, then the High Court 
has the power to exercise all the powers 
conferred on it under Art. 226 (1A) not- 
withstanding the fact that the authority 
against whom the ultimate rule has to be 
issued and whose act has created a cause 
of action as a whole or in part, is situate 
outside its territorial limits. Can it be 
said on the basis of this principle that the 
receipt of the amount due to the petition- 
er as per the impugned order is a limb 
of the bundle of facts constituting the 
cause of action? According to me it can- 
not be so said; because the order of ter- 
mination became complete with the ser- 
vice of the order on the petitioner in 
Nagaland. In questioning that order of 
termination the petitioner’s receipt of the 
amount based on the order of termina- 
tion cannot be said to be an ingredient in 


the cause of action. 


5. Therefore, I dismiss this O; P., 
but in the circumstances without costs. 
Certainly this will not prevent the peti- 
tioner from questioning the order in the 


Petition dismissed. 
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Subramonia Iyer, Appellant v, Pachi 
Amma _ Lekshmikutty Amma, Respon- 
dent, as, 

Second Appeal No, 532 of 1973, D/- 
28-5-1976. 

(A) Kerala Land Reforms Act (1 of 
1954), S. 4-A and Explanation H — Word 
“predecessor-in-interest” — Meaning — 
Sub-mortgagee is not a predecessor-in- 
interest, (T. P. Act (1882), Ss. 58 and 60). 


The expression ‘predecessor-in-inte- 
rest’ in Explanation I] is intended to 
mean only a person whose interest was 
identical with that of the successor, 1974 
Ker LT 850 and 1973 Ker LT 1024, Rel. 
on. (Para 3) 

‘Predecessor-in-interest? means pre- 
decessor-in-title. A sub-mortgagee is not 
4 predecesser-in-interest or title of the 
morigagee or the assignee of the mort- 
gagee, Sub-mortgagee’s- possession is not 
possession of the mortgagee, because a 
sub-mortgagee in his own right is entitl- 
ed to be in possession until his mortgagee 
money is paid. He is not holding the pro- 
perty on behalf of the mortgagor. He is 
not the agent of the mortgagor nor can 
the mortgagor say that the sub-mort- 
gagee’s possession is his possession. By 
redemption of the sub-mortgage that 
right is extinguished and the mortgagee 
or the assignee who redeems does not 
become the successor-in-interest of the 
sub-mortgagee. If the idea intended to 
be conveyed by the expression ‘predeces- 
Sor-in-Interest’ was only to denote the 
person in previous possession irrespec- 
tive of his interest in it the legislature 
would have stated so and in that case 
Explanation I to that sub-section would 
have been unnecessary, (Para 3) 
Cases Referred: Chronological Paras 
1976 Ker LT 341 (FB) 

1974 Ker LT 850 3 
1973 Ker LT 1024 = 1973 Ker LJ 938 3 


K. S. Rajamony; A. Shahul Hameed 
and Siby Mathew, for Appellant; P, Su- 
kumaran Nair and A. K, Chinnan, for 
Respondent. 

JUDGMENT :— This second appeal 
is by the Ist defendant in a suit for par- 
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tition and redemption, The property be- 
longed to one Ananthakrishna Iyer. The 
property is 9 cents of land with a resi- 
dential building, a shop building and a 
well and is situated in a street called 
‘Brahmin Street’, Attingal, Ananthakri- 
shna Iyer mortgaged the property under 
Ext. P-1 dated 8-12-1092 to one Pichu 
Iyer, Subsequently the rights of Pichu 
Iyer were taken assignment of by one 
Harihara Iyer, son of the mortgagor 
Ananthakrishna yer. Ananthakrishna 
Iyer executed a purakadom, Ext, P-2 
dated 2-5-1106 also to this Harihara Iyer. 
Subsequently Ananthakrishna Iyer died 
and his rights over the equity of redemp- 
tion devolved on his four sons, namely, 
his mortgagee Harihara Iyer, one Siva-| 
ramakrishna Iyer, Padmanabha Iyer and 
Ananthanarayana Iyer, Harihara Iyer as- 
signed his mortgage rights as well as his 
share in the equity of redemption to one 
Parvathy Ammal, wife of the 2nd defen- 
dant and mother of 1st defendant. The 
rights of the three other sons of Anan- 
thakrishna Iyer were sold in court auc- 
tion and the auction purchaser sold his 
rights to the plaintiff under Ext, P-5 
dated 27-3-1967. The present suit is filed 
by the plaintiff on the basis of this Ext. 
P-5 to partition and recover possession 
of three-fourth of the property on re- 
demption of Exts. P-1 and P-2 mortgage 
and purakadom. The defendants, though 
had initially disputed the title of the 
plaintiff to redeem, ultimately relied on 
the provisions of S, 4-A introduced by 
Act 35 of 1969 to Act 1 of 1964 to resist 
the claim for recovery of possession of 
the property, The trial Court found the 
plaintiff has got title to redeem three- 
fourth of the property and also found 
that the defendants, namely defendants 1 
and 2, are not entitled to the benefits 
of S, 4-A of Act 1 of 1964 for the reason 
that the property mortgaged is a build- 
ing with appurtenant land situated in the 
heart of a street and does not come with- 
in the scope of ‘agricultural land’ to get 
the benefit of S. 4-A. In other words, the 
trial court found that S. 4-A of the 
Land Reforms Act can apply only to 
agricultural lands and since the land in 
question does not come within that cate- 
gory, the benefit of S. 4-A is not available 
to the person in possession. In that view 
the decree for partition and redemption 
was granted and the plaintiff was direct- 
ed to apply for passing a final decree and 
the contesting defendants were allowed 
to take out a commission to assess the 
value of improvements, if any, or the 
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portion of the property sought to be re- 
covered by the plaintiff. A 

ti D; Against this decision defen- 
dants 1 and 2 filed an appeal to Sub- 
Court, Attingal, and pending that’ appeal 
the 2nd defendant, 2nd -appellant, died 
and the Ist defendant was recorded as 
his legal representative, In the lower 
appellate court two contentions were urg- 
ed against the decision of the trial court. 
Firstly, it was contended that the benefit 
of S. 4-A is available in respect of any 
land, whether agricultural or non-agri- 
cultural, and secondly the suit for re- 
demption is barred by limitation. Both 
these contentions were repelled by the 
lower appellate court. The lower appel- 
late court agreed with the trial court in 


coming to the conclusion that the Act 
applies only to agricultural lands and 
since the plaint property does not come 


within that category S.4-A of Act 1 of 
1964 will not apply for that land. The 
plea of limitation for redemption was 
also found against, rightly so because 
Ext. P-1 mortgage was followed by Ext. 
P-2 purakadom in the year 1106 and the 
mortgagee acknowledging the mortgage 
assigned his right only in the year 1119 
within the period of limitation to re- 
deem a mortgage, In this view the trial 
court’s decree was confirmed and this 
second appeal is filed by the defendant 
challenging the decrees passed by the 
lower courts. 


3. In view of the decision of the Full 
Bench in 1976 Ker LT 341 (FB) it is not 
open to the respondent-plaintiff to con- 
tend that S. 4-A does not apply to the 
plaint property. a non-agricultural land. 
If this was the only point to be looked 
into to apply S. 4-A, the appellant is en- 
titled to succeed, But, the respondent’s 
counsel brought to my notice the aver- 
ments in the plaint and also the state- 
ments in Ext. P-3 and urged that the 
appellant is not entitled to the benefit of 
S, 4-A and resist redemption and recovery 
of possession, In the plaint itself it was 
mentioned that Harihara Iyer who got 
an assignment of the mortgage and sub- 
sequently got Ext. P-2 purakadom exe- 
cuted a sub-mortgage (cheettotty)* to one 
Sreenivasan Poti and put the sub-mort- 
gagee in possession of the property and 
later assigned his right under the mort- 
gage and purakadom to Parvathy Ammal 
under Ext, P-3. A reading of Ext. P-3 also 
shows that Harihara Iyer executed a 
sub-mortgage in the year 1118 and put 


*(Word in Malayalam.—Ed.) 


“a 


1977 


Sreenivasan Poti in possession, The as- 
signee under Ext. P-3 was directed to 
redeem Sreenivasan Poti and get posses- 
sion of the property. It is not disputed 
that Parvathy Ammal, the assignee un- 
der Ext, P-3, redeemed the sub-mortgage 
and came into possession, That can only 
be after 1119, the date of Ext. P-3. Going 
by that date Parvathy Ammal, and sub~ 
sequently defendants 1 and 2, were not 
in possession for a continuous period of 
50 years which is one of the conditions 
necessary to claim the benefit of S. 4-A 
(1) of the Act. In this connection it is 
necessary to read S., 4-A (1) (a) and Ex- 
planation II to S. 4-A (1): 


“4-A (1) (a). Notwithstanding any- 
thing to the contrary contained in any 
law or in any contract, custom or usage, 
or in any judgment, decree or order of 
court, a mortgagee with possession of 
land, other than land principally planted 
with rubber, coffee, tea or cardamom or 
the lessee of a mortgagee of such land 
shall be deemed to be a tenant if the 
mortgagee or lessee was holding the land 
comprised in the mortgage for a continu- 
ous period of not less than fifty years 
immediately preceding the commence- 
ment of the Kerala Land Reforms (Am- 
endment) Act, 1969;” 

xX XX xX 

“Explanation Il1— In computing the 
period of fifty years referred to in clause 
(a) or the period of thirty years referred 
to in clause (c), the period during which 
the predecessor-in-interest or predeces~ 
sors-in-interest of the mortgagee or les- 
see was or were holding the property 
shall also be taken into account.” 


The mortgagee holding the land compris- 
ed in the mortgage for a continuous 
period of not less than 50 years immedi- 
ately preceding 1-1-1970 is a ‘deemed 
tenant’ under this provision. Even if the 
‘mortgagee in possession was not holding 
the land for a continuous period of 50 
lyears by himself or herself, the period 
‚during which the predecessor-in-interest 
of the mortgagee was holding the pro- 
perty has been directed to be taken into 
account in computing the period of 50 
years by Explanation II to that section. 
No doubt, Harihara Iyer is a predeces~ 
sor-in-interest of Parvathy Ammal. But, 
Harihara Iyer was not in possession on 
the date he assigned his rights under Ext. 
P-3 to Parvathy Ammal. He had given 
possession of the property to a sub-mort- 
gagee, Sreenivasan Poti, in the year 1118 
and Parvathy Ammal came into posses- 
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sion only on redeeming the latter, There- 
fore, there was no continuity of posses- 
sion for the entire period of 50 years for 
the purpose of satisfying one of the con- 
ditions stipulated in S. 4-A (1) (a) of the 
Act, The appellants’ counsel contended 
that the expression ‘predecessor-in-inte- 
rest’? in Explanation II should not be 
limited to a person whose interest in the 
property prior to that of the person in 
possession was identical with the person 
in possession. ‘Predecessor-in-interest 
really means predecessor-in-title. A sub-j 
mortgagee is not a predecessor-in-interest 
or title of the mortgagee or the assignee 
of the mortgagee. Sub-mortgagee’s pos- 
session is not possession of the mort- 
gagee, because a sub-mortgagee in his 
own right is entitled to be in possession 
until his mortgage money is paid. He is 
not holding the property on behalf of the 
mortgagor. He is not the agent of the 
mortgagor nor can .the mortgagor say 
that the sub-mortgagee’s possession is 
his possession. By redemption of the sub- 
mortgage that right is extinguished and 
the mortgagee or the assignee who re- 
deems does not become the successor-in- 
interest of the sub-mortgagee. If the idea 
intended to be conveyed by the expres- 
sion ‘predecessor-in-interest’ was only te 
denote the person in previous possession 
irrespective of his interest in it the Le- 
gislature would have stated so and in 
that case Explanation I to that sub-sec- 
tion would have been unnecessary. So the 
expression ‘predecessor-in-interest’ in Ex~, 
planation II was intended to mean only 
a person whose interest was identical’ 
with that of the successor, I had occasion 
to consider the case of a mortgagee leas-, 
ing the property and putting the lessee 
in possession for a certain period and 
then on taking release of that leasehold 
right within the period of 50 years pre- 
ceding 1-1-1970 claiming the benefit of 
Sec, 4-A. That decision is Emmunni Pa- 
nicker v. Krishna Panicker (1974 Ker LT 
850). The principle stated in that deci- 
sion applies to the facts here also, Again, 
in Raghavan Vydian v. Parvathi Amma 
(1973 Ker LT 1024) Bhaskaran J, had 
occasion to consider whether a prior 
mortgagee’s possession can be taken to 
be the possession of the predecessor-in~ 
interest so far as a subsequent mortgagee 
directed to redeem the prior mortgage is 
concerned, His Lordship has referred to 
Ramanatha lIyer’s Law Lexicon and 
Stroud’s Judicial Dictionary and stated 
that to claim the benefit arising out of 
the continuity of possession gathered by 
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a person characterised to be the ‘prede- 
cessor-in-interest’ there must be identity 
of interest between such person and the 
person claiming such benefit, I respect- 
fully agree with that conclusion and hold 
that in this case it is not possible to hold 
that the sub-mortgagee is a predecessor- 
in-interest of the mortgagee within the 
meaning of Explanation II to Sec. 4-A (1) 
of the Act. Therefore, though the appel- 
lant succeeds in his contention that Sec- 
tion 4-A will apply to a non-agricultural 
land also, on the facts of this case he is 
not entitled to the benefit of Sec. 4-A be- 
cause the main condition to be satisfied 
to get the benefit of that section, namely 
continuous possession for a period of -50 
years by the mortgagee is not satisfied in 
this case. . 

4. In the result, the decrees for 
partition and redemption passed by the 
lower courts are confirmed and the se- 
cond appeal is dismissed, But, in the cir- 
cumstances I make no order as to costs. 

Appeal dismissed. 
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K. BHASKARAN AND 
GEORGE VADAKKEL, JJ: 


State Bank of Travancore, Appellant 
v. May C. George, Respondent. . 

A. S. No. 265 of 1972, D/- 5-1-1976. 

(A) Kerala Agriculturists’ Debt Re- 
lief Act (11 of 1970), Section 2 (4) (i), Pro- 
viso and Section 5 — Benefits available 
under. 1962 Ker LT 383, Held no longer 
good law in view of AIR 1975 Ker 47 
(FB). A 

Section 2 (4) (i), Proviso specifically 
provides that Section 5 shall not be ap- 
plicable to a debt exceeding Rs. 3,000/-. 
Therefore, on the facts of the case, the 
Court below has gone wrong in decreeing 
interest only at 7% per annum under Sec- 
tion 5 (2) when under the terms of the 
contract, the creditor-decree-holder was 
entitled to interest at 12% per annum. 

The contention that no element of 
borrowing was involved in the instant 
case, as it arose out of a hpyothecation 
bond executed by the prized subscribers 
to a Kuri, and therefore, the disability 
under the proviso would not be applicable 
to the judgment-debtors, was not accept- 
able for, what the prized subscriber re- 
ceives from the chit fund by executing a 
bond for payment of future instalments 
has definitely the characteristics of a loan. 
1962 Ker LT 383, Held no longer good 
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law in view of AIR 1975 Ker 47 (FB). 
(Para 4) 
(B) Civil P. C. (1908), O. 34, Rr. 11 
and 2 (as amended in Kerala State by 
Notification No., 84441386/70, D/- 10-12- 
1973) — Rate of interest from institution 
of mortgage suit till date of redemption — 

Effect of amendment in Kerala State. 


The amendment brought about in 
Kerala State regarding payment of inte- 
rest upto the date of redemption has 
made a substantial change inasmuch as 
the provision “at the rate payable on the 
principal” is not retained in the amended 
provision. The provision of O. 34, R. 2 in 
its amended form, provides only for “the 
interest on the mortgage”, in the place 
of “interest at the rate payable on the 
principal” as embodied in O. 34 before 
the amendment. (Para 7) 

It is the amended procedure that has 
to be applied and it would be wrong to 
assume that the absence of the words “at 
the rate payable on the principal” in the 
amended provisions is due to an ac- 
cidental mistake or omission. (Para 8) 

Although the cumbersome procedure 
of passing two separate decrees, the preli- 
minary and the final, has been done away 
with, by the amendment and the High 
Court may pass a final decree itself; but as 
the High Court has only examined the 
correctness of the preliminary decree 
passed by the Court below, the appro- 
priate thing will be to direct the trial 
Court itself to pass a final decree in terms 
of the preliminary judgment as modified 


by the High Court. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1975 Ker 47 = 1974 Ker LT 806 (FB) 
; 4 

1974 Ker LT 853 3 
1962 Ker LT 383 = 1962 Ker LR 55 4 
(1927) 17 Trav LJ 7 4 
16 Trav LT 143 4 
K. C. John and J, B. Koshy, for Ap- 
pellant; M. V. Ibrahimkutty and E. 


Basheer, for Respondent. 

BHASKARAN, J.:— The State Bank 
of Travancore, the decree-holder in the 
suit, is the appellant; the judgment-deb- 
tors are the Respondents. The respon- 
dents, as defendants in the suit, pleaded 
inter alia that they were entitled to the 
benefits of the Kerala Agriculturists’ Debt 
Relief Act, Act XI of 1970 (for short the 
Act). The trial Court accepted the con- 
tention of the defendants and granted the 
relief as prayed for by them. What has 
been stated in paragraph 22 of the judg- 
ment reads as follows: ' 
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“Now we come to the question as to 
the benefits of Act XI of 1970 to which 
the defendants are entitled. The debt is 
due to a banking company and it exceeds 
Rs. 3,000/- and so the number of half 
yearly instalments in which the debt shall 
be repaid is eight, because of the proviso 
(a) to Section 4 (2) and the interest pay- 
able will be at 7 per cent per annum be- 
cause of Section 5 (2) of the Act. ` These 
are the benefits to which the defendants 
are entitled to under Act XI of 1970.” 

2. Though in the memorandum of 
appeal, various grounds have been raised 
to challenge the correctness of the deci- 
sion of the trial Court that the judgment- 
debtors were entitled to the benefits under 
the Act, in view of the provisions con- 
tained in Act XIII of 1973, the Counsel for 
the appellant did not press his contention 
relating to the applicability of the provi- 
sions of the Act to the debt contracted by 
the judgment-debtors. He, however, took 
strong objection to that portion of the de- 
cree by which the Court below directed 
the judgment-debtors to pay interest only 
at 7% per annum instead of 12% per 
annum stipulated in the mortgage . deed. 
He has also submitted that though the 
debt has been allowed to be paid-in eight 
instalments, Inasmuch as the judgment- 
debtors did not pay any instalments so 
far, and the period for paying the instal- 
ments is already over, they have virtual- 
ly forfeited the right to pay the amount 
in instalments, As far as the latter con- 
tention is concerned, it is not necessary 
for us to go into the question as it is a 
matter which could be urged before the 
execution Court itself. 

3. Counsel submitted that the 
trial Court, while granting the relief to 
the judgment-debtors under proviso (a) to 
Section 4(2) of the Act, overlooked the 
provisions contained towards the end of 
the proviso to Clause (1) of sub-section (4) 
of Section 2 of the Act. The proviso. to 
the said clause reads as follows: 

“Provided that in the case of any debt 
exceeding three thousand rupees borrow- 
ed under a single transaction and due be~- 
fore the commencement of this Act to any 
banking company, any agriculturist deb- 
tor shall be entitled to repay such debt in 
eight equal half yearly instalments as 
provided in sub-section (3) of Section 4, 
but the provisions of Section 5 shall not 
apply to such debt”. 

(emphasis supplied) 
We find force in this contention. The 
wording in the proviso to Section 4 (2) (a) 
(1) is unequivocal; besides a Division 





State Bank v. May C. George (Bhaskaran J.) 


[Prs. 1-4} Ker. 9 
Bench of this Court in Nafeesumma v. 
Indian Overseas Bank, (1974 Ker LT 853) 
has observed as follows: 

“We might state that really the ap- 

pellant here is not entitled to take ad- 
vantage of the provision in Section 5 (2), 
because it is specifically provided in Sec- 
tion 2 (4) (1) that the provisions of Sec- 
tion 5 shall not be applicable to a debt 
exceeding three thousand: rupees.” 
We are therefore of the view that the 
Court below has gone wrong in decreeing, 
interest only at 7%- per annum under Sec- 
tion 5 (2) of the Act, whereas under the 
terms of the contract, the appellant was 
entitled to interest at 12% per annum. 

4. Counsel for the Respondents has 
a contention that as no element of borrow- 
ing is involved in the instant case, which 
arose out of a hypothecation bond ex- 
ecuted by the prized subscribers to a Kuri, 
the disability under the proviso referred 
to above would not be applicable to the 
judgment-debtors. To support this con- 
tention, he has cited the Division Bench - 
ruling of this Court in Varkey Thomas v. 
Travancore Forward Bank Ltd., (1962 Ker 
LT 383); speaking for the-Bench, Govin- 
dan Nair J. (as he then was) observed as 
follows: 

“We think that sub-clause has no ap- 
plication. It has been held by a Full 
Bench of the Travancore High Court in 
16 Trav LT 143 that there is no element 
of borrowing in the case of a prized sub- 
scriber .receiving the prize money and in 
executing a hypothecation bond as secu- 
rity for payment of the future instalments. 
This decision has been followed in an- 
other case of the same High Court (1927) 
17 Trav LJ 7. We respectfully follow the 
above decisions and hold that sub- 
clause (xi) of Clause (c) of Section 2 has 
no application,” 

We are not, however, in agreement 
with the contention based on the reason- 
ing that no element of borrowing is in- 
volved in the case of a prized subscriber 
receiving the prize money, as, in our 
opinion, what the prized subscriber re- 
ceives from the chit fund by executing a 
bond for payment of future instalments 
has definitely the characteristics of a loan. 
For this view we take, we find support in 
the ruling of the Full Bench of this Court 
in Achuthan v. State Bank of Travancore, 
(1974 Ker LT 806) = (AIR 1975 Ker 47) 
(FB); Eradi J. speaking for the Bench has 
observed as follows: 

“What actually transpires when a 
prized subscriber is allowed to draw the 
kuri amount is the grant of a loan to him 
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from the common fund in the hands of 
the foreman with the concessional facility 
of effecting the repayment in instalments 
subject to a stipulation that the said con- 
` cession is Hable to be withdrawn in the 
event of a default being committed in pay- 
ment of any of the instalments. Thus, it 
is really a debt in praesenti-but permitted 
to be paid by instalments, the benefit of 
the said facility being available to the 
debtor only so long as the instalments are 
regularly paid”. 


In the light of this clear ruling by the 
Full Bench which consisted of Govindan 
Nair, C. J., also, that the amount allowed 
to be drawn by the subscriber from the 
Kuri amount is a loan, with due respect, 
we have to hold that the observations 
suggesting the contra contained in 1962 
Ker LT 383 do not hold good any longer. 
We are not persuaded to hold otherwise, 
though the Counsel for the Respondents 
has argued that as the observation by the 
Full Bench (in 1974 Ker LT 806) = (AIR 
1975 Ker 47) (FB) was made in a context 
different from that in which it was made 
by the Division Bench (in 1962 Ker LT 
383), the ruling of the Full Bench would 
not apply to cases in which the applica- 
tion of debt laws comes up for considera- 
tion. We are of the view that irrespec- 
tive of the context in which the observa- 
tions are made, the fact remains that 
“what actually transpires when a prized 
subscriber is allowed to draw the kuri 
amount is the grant of a loan to him”, 
and it cannot therefore be said that the 
element of borrowing is not involved in 
such cases. The contention of the Res- 
pondents’ Counsel that the disability of not 
being entitled to the benefit of Section 5 
on account of the debt being one exceed- 
ing Rs. 3,000/- borrowed under a single 
transaction and due before the commence- 
ment of the Act to a Banking Company 
as provided in the proviso to Section 2 (4) 
(1) would not apply to their case because 
no element of borrowing is involved. in 
the kuri transaction out of which the suit 
has arisen, has therefore to be rejected. 


State Bank v. May 


5. We are however of the opinion 
that the plaintiff decree-holder would be 
entitled to the rate of interest as stipu- 
lated in the mortgage deed only till the 
date of the institution of the suit. 

6. In money suits, the general rule, 
as laid down in Section 34, Civil P. C., is 
to award interest, after the date of the 
institution of the suit on the adjudged 
principal, in the judicious discretion of 
the Court; it has also been the well settled 
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practice by virtue of the special provi- 
sions contained in Rule 11, Order XXXIV, 
Civil P. C. to allow interest in mortgage 
suits on the principal adjudged at the rate 
payable on the principal, unless it is found 
to be penal, excessive or unconscionable, 
til: the date fixed for redemption, and 
thereafter as fixed by the Court subject 
to the maximum of 6% per annum as 
provided in Section 34, Civil P, C. There 
appears. to be a change in regard to the 
rate of interest payable in the case of 
mortgage suits after the date of the in- 
stitution of the suit till the date of re- 
demption on account of the amendment 
to Order XXXIV of the Code of Civil 
Procedure. 1908, brought into effect in the 
State of Kerala by the notification No. 
84441386/70 dated 10-12-1973 published in 
Kerala Gazette No. 3 dated 15-1-1974. By 
the said notification issued by the High 
Court of Kerala, Ordér XXXIV and Ap- 
pendix D as, they existed in the Cade of 
Civil Procedure, 1908 have been sthbsti- 
tuted by the provisions provided by the 
amended provisions. The provisions of 
Order XXXIV, Rule II, Civil P. C. in re- 
gard to imterest have not been kept intact 
in the relevant provisions contained in 
Order XXXIV, as amended by the Kerala 
Notification. The relevant portion of 
Clause (a) of Rule 11, Order XXXIV, be- 
fore the amendment provided as fol- 
lows:-— 

“(a) interest up to the date on or be- 
fore which payment of the amount found 
or declared due is under the preliminary 
decree to be made by the mortgagor or 
other person redeeming the mortgage— 

(i) on the principal amount found or 
declared on the mortgage, at the rate 
payable on the principal, or, where no 
such rate is fixed, at such rate as the 
Court deems reasonable ... ws coe eee? 

(emphasis supplied} 
The corresponding provision, after the 
amendment, is contained in Rule 2, 
Order XXXIV. Sub-rule (1) thereof, 
reads as follows: 

"Tn a suit for foreclosure, if the plain- 
tiff succeeds, the Court shall pass a de- 
cree—~ 

(a) declaring the amount due to the 
plaintiff on the date of such decree for— 

(i) principal and interest on the mort- 

gage soree cee eee” 
Rule 4 provides that in a suit for sale, if 
the plaintiff succeeds, the Court shall pass 
a decree as mentioned in Clauses (a) and 
(by (i) of Rule 2 (1). 

7, It is significant to note that the 
provision regarding payment of interest 
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upto the date of redemption has, by the 
amendment, undergone a substantial 
change inasmuch as the provision “at_the 
rate payable on the principal” is not re- 
tained in the amended provision. The 
provision of Rule 2 of Order XXXIV, in 
its amended form, as is clear from sub- 
rule (1) (a) (i) provides only for the inte- 
rest on the mortgage, in the place of “in- 
terest at the rate payable on the prin- 
cipal” as embodied in Order XXXIV be- 


fore the amendment (Order XXXIV, 
Rule 11 (a) (i). 
8. On the question of procedure, 


we are inclined to hold that it is the am- 
ended procedure that has to be applied to 
the facts of the case. It would be wrong 
to assume that the absence of the words 
“at the rate payable on the principal” in 
the amended provisions is due to an at- 
cidental mistake or omission, and thereby 
continue to award interest on the princi- 
pal adjudged in mortgage suits at the 
rate stipulated in the deed after the date 
of the institution of the suit till the date 
fixed for redemption. As we have already 
indicated, the appellant decree-holder, 
therefore would be entitled to interest on 
the principal adjudged after the date of 
the institution of the suit, only at the rate 
of 6% per annum which is the maximum 
provided under Section 34, Civil P. C. 


9, Counsel for the appellant then 
submitted that as the amended provisions 
do not contemplate the passing of a preli- 
minary deeree and a final decree, this 
Court may be pleased to pass a final de- 
cree itself in the matter. True it is, that 
the cumbersome procedure of passing two 
separate decrees, the preliminary and the 
(anal, has been done away with, by the 
amendment which provides only for the 
lasing of a decree for foreclosure or for 
sale as the case may be; however, having 
regard being given to the fact that what 
we have done is only to examine the cor- 
jrectness of the preliminary decree passed 
[by the Court below, we think the ap- 
propriate thing to do would be to direct 


fn trial Court itself to pass a final deeree 





in terms of the preliminary judgment as 
modified by this judgment. as expeditious- 
ly as possible, without requiring the de- 
jeree-holder to make a formal application 
in that behalf. 

10. The appeal is partly allowed; 
the preliminary decree passed by the 


Court below shall stand modified in so far 


as it relates to the interest on the princi- 
pal adjudged to be at 12% at the con- 
tractual rate up to the date of the institu- 
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tion of the suit, and thereafter til] realisa- 
tion at 6% per annum: in all other res- 
pects the preliminary decree and judg- 
ment passed by the trial Court shall stand 
confirmed. As the appellant has partly 
succeeded and partly lost in the appeal, 
the parties will bear their respective costs 
in this appeal. 

Appeal partly allowed. 
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Raghavan Nair, Petitioner v, Nara- 
yana Panicker, Respondent. 


Civil Revn. Petn, No. 2010 of 1975, 
D/- 20-4-1976. 


(A) Kerala Land Reforms Act (1 of 
1964), Ss. 18 (1) and 17 — Applicability 
of S. 18 — Section applies to transactions 
which were tenancies before the passing 
of Act 35 of 1969 and not those which 
were declared as tenancies, 


The limitation of one year mention« 
ed in Section 18 (1) holds good only in 
the case of transactions which were ten- 
ancies before the passing of the Act 35 
of 1969 and not transactions which are 
declared as tenancies under that Act. 
This interpretation no doubt leads to the 
position that in the case of tenancies de- 
clared as such under Act 35 of 1969, there 
is no time limit fixed for filing applica- 
tion for resumption, (Para 4) 


Panicker and Poti, for Petitioner; + 
P. K. Kesavan Nair and K. N., Narayana 
Pillai, for Respondents. 


ORDER :— A suit O. S, 100 of 1966 
filed by the respondent was pending on 
1-1-1970, for recovery of possession of a 
property outstanding with the revision 
petitioner under a document of 1956. 
After the amendment of Kerala Land 
Reforms Act, Act I of 1964 by Act 35 of 
1969 the petitioner claimed tenancy right 
under S. 7-B of the amended Act. The 
elaim was allowed as per decree dated 
24-7-1970. The respondents thereafter fil- 
ed an application for resumption of the 
land under Ss. 17 and 22 of the Act as 
O. A. 13 of 1973 claiming that they were 
small holders, The petitioner raised the 
plea of limitation and contended that the 
petition should have been filed under 
S. 18 of the Act, within a period of one 
year from the commencement of Act I 
of 1964. The Land Tribunal before whom 
the petition was filed upheld the plea of 
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limitation and dismissed the petition for 
resumption, In appeal, the appellate au- 
thority reversed the finding and held 
that there was no bar of limitation, The 
finding of the appellate authority is be- 
ing challenged in this revision petition. 


2. Section 17 of the Land Reforms 
Act confers on the small holder the right 
to resume a portion of the holding out- 
standing with a tenant not exceeding 
one-half provided that by such resump- 
tion the total extent of the land in the 
possession of the small holder is not rais- 
ed above 24 standard acres or 5 acres. 
S. 18 lays down the general conditions 
and restrictions applicable to resumption. 
The relevant portion reads: 


“18. General conditions and restric- 
tions applicable to resumption under 
Sections 14, 15, 16 and 17:—. Resumption 
of land under Ss, 14, 15, 16 and 17 shall 
also be subject to the following condi- 
tions and restrictions, namely:— 


(1) in respect of tenancies subsisting 
at the commencement of this Act, no ap- 
plication for resumption shall be made 
after a period of one year from such 
commencement : j 

Provided that where the 
is— 2 


landlord 


(i) a minor; or 

(ii) a person of unsound mind; or 

(iii) a member of the Armed Forces 
or a. seaman and the tenant is entitled to 
fixity of tenure; or 


(iv) a legal representative of such 
member or seaman, and such member or 
seaman was the landlord of the land in 
respect of which resumption is claimed, 
the application for resumption may be 
made with'n six months from the com- 
mencement of the Kerala. Land Reforms 
(Amendment) Act, 1969: 


_ Provided further that in the .case of 
a landlord referred to in clause (iii) or 
clause (iv) of the foregoing proviso, the 
application for resumption may be made 
alter the expiry of the said period of six 
months and before the date notified un- 
der S. 72, if such landlord was prevented 
by sufficient cause from making the ap- 
plication within the said period of six 
months; 


(2) the right of resumption in res- 
pect of a holding shall be exercised only 
once, and the order of the Land Tribunal 
allowing resumption shall be given effect 
to only at the end of an agricultural year; 


A.LR. 


F (3) no kudiyiruppu shall be resum- 
ed; 


(4) no land in the possession of a 
tenant who is a member of a Scheduled 
Caste or Scheduled Tribe shall be re- 
sumed.” 


3. In the instant case there wasg 
no admitted tenancy on the date of com- 
ing into force of Act I of 1964. The suit 
for recovery of possession was filed only 
in the year 1966. A tenancy right in fav- 
our of the petitioner was recognised 
only by virtue of S. 7-B the Act which 
came into force on 1-1-1970, The decree 
in O. 8, 100 of 1966 declaring the peti- 
tioner a tenant was passed on 24-7-1970. 
Subsequent to the decree Section 7-B 
was struck down as ultra vires of the 
Legislature and the provision became 
law only after Act 35 of 1969 was in- 
cluded in the IXth schedule to the Con- 
stitution, There is no doubt the conten- 
tion that inclusion in the IXth Schedule 
takes effect from the date of commence- 
ment of the Act, namely 1-1-1970. But 
this is of no consequence because the 
period of one year prescribed for filing 
application for resumption expired one 
year after the commencement of Act I of 
1964; it was only where the landlord 
came under the ‘category of persons men- 
tioned in the proviso to Sec. 18 that the 
period stood extended to six months from 
the commencement of the Kerala Land 
Reforms (Amendment) Act, 1969. 


4, It is thus clear that if Section 
18 (I) is to be held as applicable to the 
case of the petitioner the period for fil- 
ing application for resumption expired 
before the petitioner was declared a ten- 
ant under Section 7-B, The respondents 
could not have applied within one year 
of the commencement of Act I of 1964 
anticipating an amendment of the Act by 
Act 35 of 1969 conferring tenancy right 
on the petitioner. Therefore the point for 
consideration is whether Section 18 (I) is 
applicable to cases like that of the peti- 
tioner where the right of resumption 
conferred under Section 17 became avail- 
able only after the expiry of the period 
prescribed for filing the application, The 
language of Section 18 (I) itself provides 
the answer, because the section begins 
with the words ‘in respect of tenancies 
subsisting at the commencement of this 
Act’. This means that the limitation of 
one year mentioned in Section 18 (D) 


holds good only in the case of transac- 
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tions which were tenancies before the 
passing of Act 35 of 1969 and not trans- 
actions which are declared as tenancies 
under that Act. This interpretation no 
doubt leads to the position that in the 
case of tenancies declared as such under 
Act 35-of 1969, there is no time limit fx- 
ed for filing application for resumption; 
but the words used in the Act do not 
permit a different interpretation. It is an 
accepted proposition that no rule of in- 
terpretation can be invoked for the pur- 
pose of including cases plainly omitted 
from the natural meaning of the words. 
` To quote Maxwell ‘a case not provided 
for in a statute is not to be dealt with 
merely because there seems to be no 
good reason why it should have been 
omitted and the omission appears conse- 
quently to have been unintentional’, In 
cases like the present one it is possible 
that in view of the indefiniteness in res- 
pect of the time when the parties would 
join issue as to their relationship, the 
Legislature might have decided that no 
time limit need be fixed for an applica- 
tion by the landlord for obtaining re- 
sumption. In any case it is not for the 
court to supply the omission. It can only 
point out the omission. It is for the Le- 
gislature to consider’ and decide whether 
the omission should be supplied. 


5. There is no doubt that Section 
17 is wide enough to include small hold- 
ers in respect of whose lands tenancies 
are created or declared by virtue of Act 
35 of 1969. They are not to be deprived 
of such right by giving an interpretation 
to Section 18 (I) which is against its 
plain language. To quote Maxwell again: 
statutes of limitation are to be 
construed strictly. The defence of lapse 
of time against a just demand is not to 
be extended to cases which are not clear- 
ly within the enactment, while provi- 
sions which give exception to the opera- 
tion of such enactment are to be constru- 
ed liberally.” 
(See Interpretation of 
Edition, Page 287). 


aaeaee 


Statutes, Tenth 


It follows that the conclusion arriv- 
ed at by the appellate authority does not 
warrant interference. The revision peti- 
tion is dismissed. The parties will bear 
their respective costs. 


Petition dismissed. 
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Balakrishna Kurup, Petitioner v. 


State of Kerala and another, Respon- 
dents. 


Civil Revn, Petn. No. 1517 of 1975, 
D/- 9-4-1976. 


(A) Kerala Land Reforms Act (1 of 
1964), Ss. 2 (36A), 82 and 83 — Determi- 
nation of ceiling area with reference to 
family — Rights of unmarried miror 
children— ‘Mindr’— Meaning of-— Child 
conceived on 1-1-1970 but born after 
that date — Not a minor for determining 
ceiling area. (Words and Phrases — 
‘Minor’). ‘ 


A family cannot claim that a child 
born after 1-1-1970 (a date notified un- 
der S., 83) but conceived at that time is 
a member of the family so as to increase 
the ceiling area under Kerala Land Re- 
forms Act. A family is defined in that 
Act as constituted by the husband, wife 
and unmarried minor children. ‘Minor’ is 
defined in S. 2 (36A) to mean a person 
who has not attained the age of 18 years. 
Age is reckoned only from birth. To say 
that a child not yet born is of the age 
below 18 is inappropriate. An unborn 
child, therefore, cannot be reckoned for 
the purpose of calculating the number of 
members of the family, The contention 
that if an unborn child is left out of rec- 
koning it will suffer harm is not accept- 
able, because provisions of S. 82 (2) and 
(3) are not intended to confer rights on 
any particular member of the family nor 
to divest ownership from one member 
and vest it in another member of the 
family, Ceiling has to be determined in 
terms of extent and for that purpose 
even the extent to be held by an indivi- 
dual is determined on the basis of own- 
ing or holding of property by an artifi- 
cial unit. It is in the calculation of that 
extent that the membership of the family 
is relevant. It does not mean that once 
a person becomes a member of a family 
he would get the right to property which 
otherwise, he has not. The right of no 
person inter se is affected by this deter- 
mination. Hence it cannot be said that 
an unborn child would be losing some 
right to property when it is born if it is 
left out of account. If it would obtain 
any right to the property on birth that 
would continue to be so irrespective of 
any determination for the purpose of 
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ceiling Whatever that be, on the plain 
language of the term ‘family’ as defined 
in the Act there is no reason to style a 
child conceived but not born as an ‘un- 
‘married minor child’. (Position of an un- 
born child as a legal personality dis- 
cussed), (Para 5) 
Cases Referred: Chronological Paras 
1935 A. C. 209 = 104 L. J. Ch, 111 3 
(1908) 1 Ch, D, 4 = 77 L, J. Ch. 60 3 
(1872) 9 Beng LR 377 = Ind App Supp 

3 


Vol. 47 (PC) 
(1864) 34 LJ Ch 18 = 2 De GJ and S 665 
3 
(1823) 1 S and S 181 = 1 LJ (OS) Ch 115 
3 
T. R. Govinda Warriyar and K. 
Ramakumar, for Petitioner; Govt. Plea- 


der, for Respondents. 

ORDER :— Can a child in utero be 
said to be a minor child? When a woman 
conceives could it be said that even be- 
fore the delivery the unborn in the womb 
is a minor child of such mother? This 
interesting question arises in this case 
in the following circumstances: 


2. Kerala Land Reforms Act 1963 
(hereinafter referred to as the Act) pro- 
vides, in Chapter III. for the determina- 
tion of the ceiling area permitted to be 
‘held by a person and surrender of land 
in excess over the ceiling area. The ceil- 
ing is determined with reference to a 
family, an adult unmarried person, or 
any other person, The family as defined 
in the Act is an artificial unit consisting 
of a husband, wife and unmarried minor 
children. The properties of the members 
of the family are treated as that of the 
family for the purpose of determining 
the ceiling area, If any of the members 
of the family owns or holds land er a 
share in land which is joint property, 
that is treated as the land of the family 
for the purpose of Chapter III. It is not 
as if this provision is intended to alter 
the right of the individual members of 
the family to the lands assumed to be 
that of the family for the purpose of de- 
termining the ceiling area, The rights in 
the land continue as before. But the 
deeming provision in the Act by which 
the lands belonging to each one of the 
members of the family as defined in the 
Act are treated as that of the family is 
only for the determination of the extent 
of the land held by such family for the 
purpose of surrender and for directing 
surrender of excess land. Ceiling limit is 
fixed under S. 82 (1) of the Act for a 
family consisting of two or more but not 
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more than 5 members as 10 standard 
acres. Where the members of a family 
consist of more than 5 the ceiling area in 
Standard acres will be larger. Therefore 
the more the members the larger the 
ceiling area in standard acres. The pro- 
perty may belong to the father, to the 
mother or to one of the minor children 
and may continue to be so, But for the 
limited purpose of determining the area 
that is held by the family the property 
is taken to be that of the family and if 
there is excess the family has to surren- 
der. The question that has arisen for de- 
termination in this case is whether a 
family could claim that a child born 
after 1-1-1970 but conceived at that time 
could claim to be a member of the family 
so as to increase the ceiling area by one 
more standard acre, 1-1-1970 is the date 
notified under S. 83 of the Act. the date 
on which the surrender provision be- 
came operative. The Taluk Land Board, 
Tirur, against whose order this revision 
is filed has held the view that an unborn 
child is not a minor child who should be 
taken as a member of the family in de- 
termining the ceiling area of the land 
that could be held by a family. But 


learned counsel Sri T. R. Govinda War- 


rier canvasses for the position that even 
an unborn child has a legal personality, 
that it has rights recognised by law and 
therefore must be treated as a child and 
so long as it bas not attained the age of 
18 it is to be further qualified as a minor 
child and if so it should be reckoned as 
a member of a family defined in S. 2 (14) 
of the Act as meaning husband, wife and 
unmarried children, Unmarried of 
course, it is, but is it a child and that a 
minor child? 


3. I do not think the enquiry into 
this case should lead me to cons‘der whe- 
ther an unborn child is a legal personal- 
ity. Not that it is difficult to answer, for, 
except for certain limited purposes law 
has not recognised an unborn child as 
the same in all respects as a child born. 
For certain purposes the existence of a 
child en ventre sa mere has been recog- 
nised in law, Under the Hindu law the 
right of a child born subsequent to a par- 
tition to reopen the partition under cer- 
tain circumstances is recognised. So is 
the case with the right to have a share 
set apart even when the child is in the 
womb, This is a peculiar incidence of the 
Hindu law which recognises a right by 
birth to children in ancestral property. 
(Vide para 473 at page 293 of Introduc< 


Ss 


à 
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tion to Modern Hindu Law by Derret, 
1963 Edn., Article 309, Article 372 of 
Mulla on Hindu Law 13th Edn). A gift 
in favour of a person who was not in ex- 
istence on the date of the gift was not re~ 
cognised under the Hindu Law (Vide 
Tagore v, Tagore, (1872) 9 Beng LR 377) 
(PC). This has been altered by statute 
law. (Vide paras 359 and 360 of Mulla 
on Hindu Law). Under the Muslim Law 
a bequest to a person not yet in exist- 
ence at the testator’s death is void; but a 
bequest may be made to a child in the 
womb, provided it is born within six 
months from the date of the will. This 
is the only recognition under the Moha- 
medan Law of a child in utero, Unborn 
children have been considered to be cap- 
able of being benefited by gifts under 
the English law. This was the view ex- 
pressed by the House of Lords in Elliot 
v. Joicey, 1935 AC 209: 

AANA the potential existence of such 
a child places it plainly within the reason 
and motive of the gift’, These words are 
the words used by Leach V. C. in Trower 
v. Butts ((1823) 1 S & S 181) and subse- 
quently approved with a defined limita- 
tion by Lord Westbury in Blasson v. 
Blasson (1864-34 LJ Ch 18). Both these 
authorities have, as will appear, been ac- 
cepted as correct in your Lordships’ 
House.” . 
Fletcher Moulton L. J. in the decision in 
De Pass v, Sonnenthal, (1908) 1 Ch D 4 
expressed the same idea thus: 


Daioh a child en ventre sa mere i9 
only to be treated as a born child where 
such construction is necessary for the 
benefit of that child.” 


In the same decision Farewell L, - J. 
quotes Trower v, Butts, ((1823) 1 S& S 
181) and observes: 

“The basis of the rule is that “the 
potential existence of such a child places 
it within the reason and motive of the 
gift.” . 

I may notice here that Leach V-C in 
Trower v. Butts, ((1823) 1 S & S 181) 
himself notices— 

“It is now fully settled, that a child 
en ventre sa mere is within the intention 
of a gift to children living at the death 
of a testator; not because such a child 
(and especially in the early stages of con- 
ception) can strictly be considered as an- 
swering the description of a child living.” 


4. I have yet to see a decided 
case where an unborn child has been 
treated as having a legal personality for 
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Book of Jurisprudence (4th Edn.) deals 
with this at page 395 thus: 
“Most systems lay dewn the rule 


that, in cases where legal personality is 
granted to human beings, personality 
begins at birth and ends with death. 

In the case of birth most systems re- 

quire complete extrusion from the 
mother’s. body---the child in the womb is 
not a legal personality and can have no 
rights. For some purposes, however, the 
maxim ‘nasciturus. pro iam nato: habetur” 
takes effect. In the civil Taw the fiction 
was invented that in all matters affecting’ 
its interests the unborn child in utero 
should be regarded as already born, but 
English law applies this fiction only for 
the purpose of enabling the child if it is 
born. to take a benefit.” 
In spite of .the above state of authority 
I was referring to the contention of 
counsel that a child conceived but not 
born has a legal personality in such de- 
tail only to do justice to argument of 
counsel Sri Warrier. 


5. A family, as I said, is defined, 
as constituted by the husband, wife and, 
unmarried minor children. ‘Minor’ is a 
term defined in the Act in S, 2 (36A) tol 
mean a person who has not attained the 
age of eighteen years, Car it be said 
that a child not yet borr is a child below 
the age of 18 years? Age is reckoned only 
from birth. To say that a child not yet 
born is of the age below 18 appears to be 
quite inappropriate. That itself must be 
sufficient to negative any case that an 
unborn child should be reckoned for the 
purpose of calculating the mumber of 
members of the family. The argument 
that if an unborn child is left out of rec- 
koning it will suffer harm is, I am afraid, 
to strike a false note. The provision in, 
S, 82 and particularly sub-sections (2) 
and (3) of that section are not intended 
to confer rights on any particular mem- 
ber of the family. It is not intended! to 
divest ownership from one member and 
vest it in another member of the family. 
Ceiling has to be determined in terms 
of extent and for that purpose even the 
extent to be held by an individual is de- 
termined on the basis of owning or hold- 
ing of property by an artificial unit. It 
is in the calculation of that extent that 
the membership of the family is relevant. 
It does not mean that once a person be- 
comes a member of a family he would 
get the right to property which other- 
wise. he has not. The right of no person 
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inter se is affected by this determination. 
Hence it cannot be said that an unborn 
child would be losing some right to pro- 
perty when it is born if it is left out of 
account. If it would obtain any right to 
the property on birth that would conti- 
nue to be so irrespective of any deter- 
mination for the purpose of ceiling 
Whatever that be, on the plain language 
of the term ‘family’ as defined in the Act 
one sees no reason to style a child con- 
ceived but not born as an ‘unmarried 
minor child’. Hence the contention of 
the petitioner that it should be so desig- 
nated and the ceiling area fixed accord- 
ingly must necessarily fail. 


6. A contention said to be urged 
in the alternative in the revision memo- 
randum is pressed before me and that is 
that one Chandrasekharan Nair, one of 
the sons of the first petitioner is to be 
treated as a member of the family since 
his date of birth was 2-1-1952 and there- 
fore he was a minor on 1-1-1970. If so 
calculated one more standard acre will 
have to be added to the ceiling area. of 
the family. This plea was not accepted 
by the Taluk Land Board evidently for 
good reason, The file shows that before 
the Land Board the Secondary School 
Leaving Certificate of Rajan C and 
Sarada C, brother and sister of Chandra- 
sekharan Nair had been produced. Those 
certificates showed the date of birth of 
the younger brother of Rajan C to be 
15-7-1952. If he was born on 15-7-1952 
his elder brother could not have ‘been 
born on 2-1-1952, There is no case that he 
was born to another wife. Even in the 
objection filed by the petitioner the spe- 
cific case is that Chandrasekharan Nair 
was a major on 1-1-1970. The contention 
now raised in the revision petition is 
against the case in the objection peti- 
tion. There cannot be any complaint that 
a case contrary to that in the objection 
was not considered by the Taluk Land 
Board, Hence there is no complaint 
available to the petitioner to be urged 
in revision in this matter. 


The Original Petition is dismissed. 
In the circumstances of the case, parties 
are directed to suffer costs, 


Revision dismissed. 
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P. GOVINDAN NAIR, C. J. AND 
V, BALAKRISHNA ERADI, J. 
Nelson, Petitioner v. Regional Trans- 
port Officer, Respondent. 


Original Petn. No, 3557 of 1972. D/- 
25-3-1976. 


(A) Motor Vehicles Act (1939), S. 33 
(1) (b) — Action under — Suspension of 
permit — Essentials — Transfer of vehi- 
cle by registered owner — Mens rea of 
owner does not affect liability — Trans- 
feree’s ownership of vehicle is subject to 
liability for being proceeded under the 
section, 1964 Ker LT 112, Overruled, 


The liability for suspension of the 
certificate of registration of the vehicle 
accrues under the section when the con- 
dition mentioned in clause (b) is satisfied 
and it is not dependent on the existence 
of any mens rea on the part of the regis- 
tered owner and the said liability will 
not be affected by any transfer. In case 
of transfer of ownership of a vehicle the 
transferee will get it only subject to the 
liability for its being proceeded against 
under the section in respect of any of- 
fence that has been already committed 
prior to the transfer. Hence the question 
whether the transferee is a bona fide 
purchaser without notice of the pendency 
of the proceeding is not of any relevance 
in determining the liability for suspension 
of the certificate of registration of the 
vehicle under S. 33 (1) (b) of the Act. 
1964 Ker LT 112. Overruled. (Para 4} 
Cases Referred: Chrorological Parag 
1964 Ker LT 112 = ILR (1964) 1 Ker 171 

, 3, 4 

M. A. Manhu and V. V. Narayanan, 


for Petitioner; Govt. Pleader, for Res- 
pondent, i 
BALAKRISHNA ERADI, J.:— The 


Writ petitioner purchased a motor-car 
KLE 97 from one T. K. Surendran, Mat- 
tancherry, Cochin on 10-10-1969. While 
the vehicle was under the ownership of 
Shri Surendran it had been stopped and 
checked by the Assistant Motor Vehicle 
Inspector. Quilon on 6-6-1969 at 4-35 P.M. 
at Chavara when it was found that if 
was conveying for hire without permit 
one Shri Kunji Bai and his family con- 
sisting of six persons. A charge memo 
dated 26-9-1970 was issued to the peti- 
tioner by the Registering Authority (Re- 
gional Transport Officer), Ernakulam— 
Ist respondent calling upon the petitioner 
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to show cause within seven days why 
the registration certificate of the car 
should not be suspended under S. 33 (1) 
(b) of the Motor Vehicles Act, 1939 (here- 
inafter referred to as the Act) on the 
ground of unauthorised user of the vehi- 
cle for carrying passengers on hire with- 
out a permit. The petitioner acknowledg- 
ed the receipt of the charge memo on 
2-11-1970 and he claims to have sent an 
explanation, of which Ext. B-l is alleged 
to be a copy, but the said paper does not 
appear to have been received in the 
office of the lst respondent. The lst res- 
pondent therefore proceeded to dispose 
of the matter ex parte and passed the 
order Ext. P-2 dated 15th October, 1971 
suspending’ the registration certificate of 
the car for a period of four months from 
20-11-1971 and the petitioner was direct- 
ed by the said order to surrender the re- 
gistration certificate of the vehicle forth- 
with to the office of the lst respondent. 
Against the said order passed by the Ist 
respondent the petitioner preferred an 
appeal before the District Collector, 
Ernakulam (2nd respondent), The main 
contention put forward by the petitioner 
in the appeal was that at the time of the 
purchase of the vehicle from the previous 
owner the petitioner was not aware of 
the fact that the vehicle had been in- 
volved in the commission of an offence 
under Section 33 (1) (b) of the Act and 
since the registration in respect of the 
vehicle had been transferred in the peti- 
tioner’s favour by the Regional Trans- 
port Officer without any objection it was 
not thereafter open to the 1st respondent 
to pursue any action against the new 
owner for suspending the registration of 
the vehicle, The said contention was re- 
jected by the 2nd respondent and the 
appeal filed by the petitioner was dis- 
missed by him as per the order Ext, P-3 
dated 21-6-1972. The petitioner has 
brought this writ petition seeking to 
quash Exts. P-2 and P-3, 

2. It was contended before us by 
the counsel appearing for the petitioner 
that Section 33 (1) (b) of the Act contem- 
plates action being taken thereunder 
only against the person who was the re- 
gistered owner of the vehicle at the time 
when the vehicle was used for hire or 


reward without a valid permit and that - 


if the ownership of the vehicle has 
changed hands subsequent to the com- 
mission of the said offence a bona fide 
transferee who has purchased the vehi- 
cle for value without any notice of the 
fact of commission of such offence is not 
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liable to be proceeded against under the 
said provision. In support of the said 
contention counsel for the petitioner reli- 
ed very strongly on the following obser- 
vations of Vaidialingam, J. in Haji M. 
Abdulla v. Regional Transport Officer, 
Kozhikode, 1964 Ker LT 112:— 


“In my view, in the circumstances 
of this case, it is absolutely necessary in 
the interests of justice that persons like 
the petitioner, who claim to have obtain- 
ed transfer of the vehicle bona fide and 
for value, without any knowledge that 
proceedings have been initiated as 
against them, must certainly be able to 
satisfy the authorities at least prima 
facie that they are persons who have 
purchased the vehicles bona fide and for 
value and have no knowledge of any of- 
fence having been committed by the 
transferor or of any proceedings being 
pending as against him. Therefore if the 
petitioner is able to prima facie satisfy 
the authorities on this aspect, in my 
view, the proceedings, which are sought 
to be taken for suspending the registra- 
tion certificate of the vehicle in question 
—which will really be punishment as 
against the petitioner—will have to be 
dropped.” 


3. It is contended by the Govern- 
ment Pleader appearing on behalf of the 
respondents that under Section 33 (1) (b) 
of the Act the registration certificate of 
a vehicle is liable to be suspended on its 
being found by the concerned statutory 
authority that the vehicle has been used 
for hire or reward without a valid per- 
mit and this liability will not be in any 
way affected if the ownership of the vehi- 
cle is subsequently transferred to another 
person and that the bona fides of the 
purchaser or the lack of knowledge on’ 
his part about the antecedent wrongful 
use of the vehicle for hire or reward is 
therefore not of any relevance in a pro- 
ceeding under Section 33 (1) (b). On this 
basis it is submitted by the Government 
Pleader that the above observations in 
Haji M. Abdulla v. Regional Transport 
Officer, Kozhikode, 1964 Ker LT 112, 
cannot be regarded as laying down cor- 
rect law. We find that there is force in 
this contention. 


4. Section 33 of the Act reads.— 

“33. Suspension of registration— 

(1) If any registering authority or 
other prescribed authority has reason to 


believe that any motor vehicle within its 
jurisdiction— 
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(a) is in such a condition that its use 
in a public place would constitute a dan- 
ger to the public, or that it fails to com- 
ply with the requirements of Chapter V 
or of the rules made thereunder, or 

(b) has been, or is being used for 
hire or reward without a valid permit for 
being used as such, 
the authority may, after giving the 
owner an opportunity of making any re- 
presentation he may wish to make (by 
sending to the owner a notice by regis- 
tered post acknowledgement due at his 
address entered in the certificate of regis- 
tration), for reasons to be recorded in 
writing, suspend the certificate of regis- 
tration of the vehicle,— 

(i) in any case falling under clause 
(a), until the defects are remedied to its 
satisfaction; and 

(ii) in any case falling under clause 
(b), for a period not exceeding four 
months, 

(2) An authority other than a regis- 
tering authority shall, when making a 
suspension order under sub-section (1), 
intimate in writing the fact of suspension 
and the reasons therefor to the regis- 
tering authority within whose jurisdic- 
tion the vehicle is at the time of the sus- 
pension. 

(3) Where the registration of a motor 
vehicle has been suspended under sub- 
section (1) for a continuous period of 
not less than one month, the registering 
authority, within whose jurisdiction the 
vehicle was when the registration was 
suspended, shall if it is not the original 
registering authority inform that autho- 
rity of the suspension; and when the sus- 
pension has continued without interrup- 
tion for a period of not less than six 
months, the registering authority with- 
‘in whose jurisdiction the vehicle was 
when the registration was suspended, 
may, if it is the original registering au- 
thority, cancel the registration, and if it 
is not the original registering authority, 
shall forward the certificate of registra- 
tion to that authority which may cancel 
it forthwith, 

(4) The owner of a motor vehicle 
shall, on the demand of a registering au- 
thority, or other prescribed authority 
which has suspended the certificate of 
registration of the vehicle under this 
section, surrender the certificate of regis- 
tration and any token or card issued to 
authorise the use of the vehicle in a pub- 
lic place. 

(5) A certificate of registration and 
any token or card surrendered under 
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sub-section (4) shall be returned to the 
owner when the order suspending regis- 
tration has been rescinded and not be- 
fore.” 


The section invests the registering autho- 
rity or other prescribed authority with 
the power to suspend the certificate of 
registration of any motor vehicle within 
its jurisdiction if it has reason to be- 
lieve that the vehicle is in such a condi- 
tion that its use in a public place would 
constitute a danger to the public, or that 
it fails to comply with the requirements 
laid down in Chapter V of the Act and 
the Rules framed thereunder regarding 
the construction, equipment and main- 
tenance of motor vehicles or that it has 
been or is being used for hire or reward 
without a valid permit authorising such 
user, If any one of these jurisdictional 
conditions is satisfied the registration of 
the vehicle is liable to be suspended. The 
exercise of the said power is not made 
dependent upon the existence of any 
mens rea on the part of the person who 
is the registered owner of the vehicle at 
the time when the authority takes the 
action under the section. For the pur- 
pose of taking action under clause (a) all 
that is relevant to be considered by the 
authority is whether the condition of the 
vehicle is such that it fails to comply 
with the requirements of Chapter V re- 
lating to the equipment and maintenance 
of motor vehicles or its use in a public 
place would constitute a danger to the 
public. ‘Likewise, for taking action under 
clause (b) of sub-section (1) all that the 
registering authority has to investigate 
and determine is whether the vehicle has 
been or is being used for hire or reward 
without a valid permit. Once the autho- 
rity finds that there is reason to believe 


that a vehicle has been used for hire or ` 


reward without a valid permit the juris- 
dictional condition is satisfied and the 
registration of the vehicle is liable to be 
suspended. The section enjoins that a de- 
termination of the aforesaid question 
should, however, be made by the autho- 
rity only after giving the owner an op- 


portunity of making any representation > 


he may wish to make. Having regard to 
the limited nature and scope of the en- 
quiry that is envisaged under the section 
any representation to be made by the 
owner of the vehicle can only be in res- 
pect of the question whether, as a mat- 
ter of fact, the vehicle had been used for 
hire or reward without a valid permit. 
The liability for suspension of the certi- 
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ficate of registration gets automatically 
attracted when the factum of such 
wrongful user of the vehicle for hire or 
reward is either admitted or proved to 
the satisfaction of the authority exercis- 
ing the power under the section. Once 
the condition mentioned in clause (b) is 
found to exist there is an absolute liabi- 
lity for suspension of the certificate of 
registration of the vehicle, irrespective 
of any question as to whether the regis- 
tered owner had knowledge about the 
wrongful user of the vehicle for hire or 
reward without permit, Obviously, the 
intention of Parliament in enacting S. 33 
(1) (b) of the Act is that cases of unau- 
thorised user of motor vehicles for hire 
or reward without permit should be 
effectively dealt with by creating an ab- 
solute liability for suspension of the cer- 
tificate of registration of the vehicle and 
by conferring power upon the registering 
authority and other prescribed autho- 
rities to proceed against the concerned 
vehicle by suspending its certificate of 
registration where the authority after 
giving the owner an opportunity of mak- 
ing a representation finds for reasons to 
be recorded in writing that there is reason 
to believe that the vehicle has been or is 
being used for hire or reward without a 
valid permit. Such being the scheme of 
the section it will be no defence at all on 
the part of the registered owner to say 
that the ownership of the vehicle has 
been acquired by him only on a date 
subsequent to the wrongful user and that 
he is bona fide transferee for value with~ 
out notice of the pendency of the pro- 
ceedings initiated against the prior owner 
under S. 33 (1) (b) of the Act. As al- 
ready observed, the liability for suspen- 
sion of the certificate of registration of 
the vehicle accrues: under the section 
when the condition mentioned in clause 
(b) is satisfied and it is not dependent 
on the existence of any mens rea on the 
part of the registered owner and the said 
liability will not be affected by any trans- 
fer. In case of transfer of ownership of 
a vehicle the transferee will get it only 
subject to the liability for its being pro- 
- jceeded against under the section in res- 
pect of any offence that. has been already 
committed prior to the transfer, Hence 
the question whether the transferee is a 
bona fide purchaser without notice of 
the pendency of the proceeding is not of 
any relevance in determining the liabi- 
lity for suspension of the certificate of 
registration of the vehicle under S, 33 
(1} (b) of the Act, With respect, we hold 
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that the contrary view expressed in Haji 
M. Abdulla v. Regional Transport Officer, 
Kozhikode, 1964 Ker LT 112, cannot be 
regarded as correct. 

5. The order Ext. P-2 was passed 
by the lst respondent only after extend- 
ing to the petitioner due opportunity of 
making his representation, Though the 
petitioner has put forward a plea that he 
had filed a representation of which Ext. 
P-1 is said to be a copy, we see no reason 
to doubt the correctness of the statement 
made by the first respondent in the order 
Ext. P-2 that no such explanation had 
been received in his office. That apart, 
the petitioner has no case that, as a mat- 
ter of fact, the vehicle in question had 
not been used for carrying passengers 
for hire without permit on 6-6-1969 as 
stated in the check report of the Assis- 
tant Motor Vehicles Inspector, Quilon. 
Both the registering authority as well as 
the District Collector before whom the 
petitioner was represented by an advo- 
cate have, on a consideration of the ma- 
terials on record, come to the conclusion 
that the wrongful user of the vehicle for 
hire without permit was fully proved. 
There is no scope at all for any interfer- 
ence by this court with the said finding 
of fact. 

6. The original petition therefore 
fails and is dismissed but in the circum- 
stances we do not make any order as to 
costs, 

Petition dismissed. 
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K. K. NARENDRAN, J. 
Radhakrishna Menon, Petitioner v. 
Village Officer, Respondent. 


O. P. 283 of 1974, D/- 22-1-1976. 

(A) Marumakkathayam Law — Tar- 
wad — Karar for partitioning Tarwad 
properties —— Effect — Severance in sta- 
tus takes place from date of Karar. 

A severance in status takes place 
from the date of the agreement by which 
the members of tarwad agree for parti- 
tion. It is not postponed till an actual 
division of the property by metes and 
bounds is made, The fact that one mem- 
ber is doing the actual cultivation can- 
not make him liable for the levy in res- 
pect of any land not set apart to him as 
per the agreement particularly when 
such member is doing the cultivation as 
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he is appointed as the Manager as a stop- 
gap arrangement, (Para 5) 
Cases Referred: Chronological Paras 
(1973) O. P. No, 1869 of 1973 (Ker) 3 
1969 Ker LT 792 = 1969 Ker LJ 25 3 
AIR 1964 SC 136 = (1964) 2 SCR 933 


3 
AIR 1961 SC 1077 = (1961) 3 SCR 792 

3 
AIR 1960 SC 335 = (1960) 2 SCR 253 
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_ T. R. Govinda Warrier and K. Rama- 
kumar, for Petitioner; Govt. Pleader, for 
Respondent. 

ORDER :— The petitioner in this 
original petition was a junior member of 
a Marumakkathayam tarwad who was 
put in charge of the management of the 
properties as a stop-gap arrangement in 
view of Ext. P-4 karar, entered into be- 
tween the members of the tarwad, for 
partition, The grievance of the petitioner 
is against Exts. P-1, P-3 and P-6 orders 
insisting that the petitioner should mea- 
sure the levy in respect of the tarwad 
properties, The question that arises for 
consideration is as to what is the effect 
of an agreement between the members of 
the tarwad for dividing the tarwad pro- 
erties and whether there will be a seve- 
rance of the joint family status from the 
date of agreement or the same will be 
postponed to the actual division of the 
properties by metes and bounds. If there 
is a severance of the joint family status 
from the date of the karar, it goes with- 
out saying that the petitioner who was 
only a member of the tarwad cannot b€ 
asked to measure levy in respect of any 
property which is not set apart to his 
share. 

2. As early as 30th November 
1970 the petitioner and the other mem- 
bers of the tarwad entered into Ext. P-4 
karar for partitioning the tarwad pro- 
perties, In Ext. P-4 the petitioner was 
put in charge of the management of the 
properties till a partition deed is got exe- 
cuted. The Ist respondent-Village Officer, 
Karimpuzha issued Ext. P-1 levy notice 
to the petitioner demanding 32 quintals 
and 5 kgs. of paddy in respect of 8 acres 
and 9 cents of properties belonging to 
the tarwad for the 1973 Kanni crop, The 
petitioner filed Ext. P-2 objections mak- 
ing it clear that Ext, P-4 agreement for 
partition of the tarwad was already en- 
tered into by the members of the tarwad 
and in pursuance of the above agreement 
the properties were actually put in pos- 
session of the respective sharers, himself 
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keeping possession of only 1 acre. The 
names of the members of the tarwad to 
whom properties were allotted in pursu- 
ance of Ext. P-1 agreement were also 
given in Ext. P-2 objections, But the 2nd 
respondent-Taluk Supply Officer, Otta- 
palam by Ext, P-3 rejected the petition- 
er’s objections mainly on-the ground that 
the whole cultivation was done by the 
petitioner, Thereupon, the petitioner fil- 
ed Ext, P-5 appeal before the 3rd res- 
pondent-District Supply Officer, Palghat. 
But the same was dismissed by Ext, P-6 
order. It was under the above circum- 
stances that the petitioner has approach- 
ed this Court with this original petition. 
A counter-affidavit has been filed by the 
3rd respondent-District Supply Officer, 
Palghat. The petitioner has also filed a 
reply affidavit. 


3. Shri T, R. Govinda Wariyar, 
learned counsel for the petitioner, con- 
tends that the effect of Ext, P-4 karar 
entered into in November 1970 is that 
there was an actual severance of joint 
family status as soon as it was executed 
even though the properties were divided 
into metes and bounds only later. Learn- 
ed counsel also contends that the fact 
that Ext. P-4 was not registered is im- 
material, According to the learned coun- 
sel, even if the petitioner did the culti- 
vation in the whole of the properties in 
question. that cannot be a reason to make 
the petitioner liable for measuring the 
levy as because of Ext. P-4 the petitioner 
ceased to have the power to dispose of 
the paddy obtained from the properties 
allotted to the other members of the tar- 
wad, Learned counsel also has a conten~ 
tion that even if the contention of res- 
pondents 2 and 3 that actual partition of 
the tarwad had not taken place before 
the crop in question is accepted, the pe- 
titioner cannot be made liable for the 
levy since he was not the karnavan of. 
the tarwad, In support of his conten- 
tions, learned counsel relies on three de- 
cisions of the Supreme Court and a 
Bench decision of this Court. In Rukhma- 
bai v. Laxminarayan (AIR 1960 SC 335) 
it is said: 

“A division in status can be effected 
by an unambiguous declaration to be- 
come divided from the others and that 
intention can be expressed by any pro- 
cess. Though prima facie a document 
clearly expressing the intention to di- 
vide brings about a division in status, it 
is open to a party to prove that the said 
document was a sham or a nominal one 
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not intended to be acted upon but was 
conceived and executed for an ulterior 
purpose, But there is no presumption 
that any property, whether movable or 
immoveable, held by a member of a 
joint Hindu family. is joint family pro- 
perty. The burden lies upon the person 
who asserts that a particular property is 
joint family property to establish that 
fact.” 

In the above decision the Supreme Court 
has further said: 

“Doubtless an unregistered docu- 
ment can effect separation in status.” 

In Kashinathsa Yamosa Kabadi v. Nar- 
singhsa Bhaskarsa Kabadi (AIR 1961 SC 
1077) it is said: 

' “The agreement between the mem- 
bers of the joint Hindu family to appoint 
arbitrators for dividing the family pro~ 
perties amounts to severance of the joint 
family status from the date of the agree- 
ment. Once reference is made, joint 
family status is severed and it is not post- 
poned until the division of the property 
by metes and bounds.” 

In Raghavamma Chenchamma (AIR 1964 
SC 136) it is said: 

“It is settled law that a member of a 
joint Hindu family can bring about his 
separation in status by a definite and un- 
equivocal declaration of his intention to 
separate himself from the family and en~ 
joy “his share in severalty.” 

In the above decision it is further said: 

“So far, therefore, the law is well 
settled, namely, that a severance in 
estate is a matter of individual discretion 
and that to bring about that state there 
should be an unambiguous declaration to 
that effect are propositions laid down by 
the Hindu law texts and sanctioned by 
authoritative decisions of Courts.” 

In Jose Philip Thayyil v. Taluk Supply 
Officer, Kottayam (O. P. No, 1869 of 
1973) a Bench of this Court dealing with 
the question that when the property is 
owned by more than one person as ten~ 
ants-in-common, whether the liability ta 
measure levy for the whole property can 
be fixed on any one of them alone, said: 


“We have no doubt that the seizure 
of the paddy from the kalam of the peti~ 
tioner was unlawful in view of the ad- 
mitted fact that the paddy land in ques- 
tion belonged in Oodukur to 4 persons 
including the petitioner ...........eccceeeeeeeee 
This Court has pointed out on more than 
one occasion that it is illegal to make one 
of the tenants in common liable for the 
entire levy.” 
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In the above decision the following pas- 
sage from Mabalinga Bhatt v. State of 
Kerala (1969 Ker LT 792) is seen ex- 
tracted : 

“The question therefore is whether 
the petitioner can be said to have dis- 
posing power over the share of the paddy 
collected from the shares of the sons who 
obtained it under the partition deed. It 
is not sufficient that the cultivation was 
done by any paricular person who is one 
of the sharérs under the partition deed. 
But that person even if he cultivated, 
harvested and collected the entire paddy 
from the various sharers must also have 
the disposing. power of that paddy which 
he collected from the shares belonging to 
other persons. It is not possible to postu- 
late that such is the case when each 
member in the partition deed is entitled 
to the paddy that was obtained from his 
share,” 


4. Learned Government Pleader 
contends that though Ext. P-4 karar was 
executed in November 1970, it was not 
being acted upon till the issue of Ext. 
P-1 levy notice and hence the contention 
of the petitioner that he is not liable to 
measure the levy in respect of the entire 
properties of the tarwad which he culti- 
vated cannot be accepted, Learned Gov- 
ernment Pleader points out that in res- 
pect of all previous crops the petitioner 
measured levy for the whole of the pro- 
perties belonging to the tarwad. Learned 
Government Pleader also has a conten- 
tion that Ext. P-4 karar was drawn up to 
evade levy. Learned Government Pleader 
points out that Exts, P-3 and P-6 orders 
were passed after necessary enquiries 
and after being convinced of the fact 
that none of the members of the peti- 
tioner’s tarwad had the power of dispo- 
sal over the paddy harvested in the crop 
in question. 


5. There is some force in the con- 
tention of the learned counsel for the pe- 
titioner, It is to be noted that the res- 
pondents have no case that Ext. P-4 
karar is a sham document. If so, the 
question is what will be the effect of an 
agreement like Ext. P-4 by which the 
members of a tarwad agree for a parti- 
tion. It is settled law that a severance in 
status can be effected by a clear declara- 
tion by the members of a tarwad for a 
partition, A severance in status takes 
place from the date of the agreement. Il 
is not postponed till an actual division 
of the property by metes and bounds is 
made, The fact that the petitioner did 
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the actual cultivation cannot make the 
petitioner liable for the levy in’ respect 
of any land not set apart to him as per 
Ext, P-4 karar, Moreover, the petitioner 
was doing the cultivation as he was ap- 
pointed as the Manager as a stop-gap 
arrangement. He is not the karnavan of 
the tarwad. But that question does not 
arise as a severance in status took place 
on the date of Ext. P-4 karar itself, I set 
aside Exts. P-1, P-3 and P-6, But it is 
made clear that the authorities will be 
free to proceed against the individual 
members of the tarwad if it is possible 

under law. ‘ 
6. The original petition is allow- 

ed. There will be no order as to costs. 
Petition allowed. 
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V. BALAKRISHNA ERADI AND G. 
VISWANATHA IYER, JJ. 


Gopinathan Nair, Petitioner v, Univer- 
sity of Kerala and others, Respondents. 

Original Petn. No. 828 of 1973, D/- 
5-1-1976. 

(A) Kerala University Act (17 of 1974), 
Section 58 (2), Regulation 5 and Statute 3 
(xix) of Chapter IX of First Statutes — Scope 
— Section confers retrospective validity to 
decisions or orders passed by authority not 
competent to do so at the time of passing of 
such order — Exemption from requisite quali- 
fication of teachers — Syndicate had power 
under Act of 1969 and is continued by virtue 
of S. 58 (2). 


The very purpose of Section 58 (2) is to 
confer retrospective validity on decisions or 
orders which may have been passed by any 
authority or officer who was not vested with 
the requisite competence or power at the time 
when the decision or order was made. By vir- 
tue of Regulation 5 read with Statute 3 (xix) 
of Chapter IX of First Statute framed under 
1969 Act, and which is continued under Sec- 
tion 82 (8) of the 1974 Act the Syndicate is 
vested with the power to grant exemption to 
teachers from the prescribed qualifications 
and to approve the appointment of teachers 
who did not possess the prescribed qualifica- 
tions on the strength of the grant of such 
exemption. The validating provision contain- 
ed in Section 58 (2) of the Act is, therefore, 
clearly attracted in respect of decisions taken 
by the Syndicate and orders issued on the 
basis thereof prior to the commencement of 
the 1974 Act granting exemption to teachers 
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from the prescribed qualifications and ap- 
proving the appointment of teachers who do 
not possess the prescribed qualifications and 
all such decisions and orders have to be 
deemed to have been always valid and in ac- 
cordance with law. (Paras 4 and 5) 


S. Narayanan Poti, for Petitioner; K. P, 
Radhakrishna Menon, K. K. Ravindranath, 
N. Raghava Kurup, M. S. Narayana Pillai, 
K. Velayudhan Nair and K. J. Joseph, for 
Respondents. 


BALAKRISHNA ERADL, J.:— The peti- 
tioner who is working as a Second Grade 
Professor in Mathematics in a private college 
affiliated to the Kerala University has brought 
this writ petition challenging the action taken 
by the Syndicate of the Kerala University as 
per its resolution passed at the meeting held 
on 31-8-1972 to grant to the fourth respon- 
dent exemption from the minimum qualifica- 
tions to hold the post of Grade I Professor 
in Mathematics in the N. S. S. Hindu Col- 
lege, Changanacherry as per Regulation 5 
of the Regulations in view of her “tested 
teaching experience and record of service 
as Professor Grade II”. By the said resolu- 
tion the Syndicate also granted approva] to 
the appointment of the fourth respondent as 
Grade I Professor in Mathematics with effect 
from 8-8-1972, Ext. P-2 is the order issued 
by the Registrar of the University incor- 
poraling the aforesaid decision taken by the 
Syndicate. The petitioner contends that there 
was no provision in the Kerala University 
Act, 1969 conferring jurisdiction or power on 
any authority to grant any exemption from 
the minimum qualifications prescribed in 
respect of teachers or expressly empowering 
the framing of Statutes or Regulations cover- 
ing the said subject and that hence Sta- 
tute 3 (xix) of Chapter IX of the First Sta- 
tutes of the Kerala University as well as 
Regulation 5 framed by the Academic Coun- 
cil are ultra vires and void in so far as they 
purport to confer such a power on the Syn- 
dicate. - 

2. Subsequent to the institution of 
this writ petition the Legislature has passed 
the Kerala University Act, 1974 (hereinafter 
called the 1974 Act) and except Section 64, 
with which we are not concerned, all the 
other provisions of the said Act have been 
brought into force with effect from 
19-8-1974. Section 58 (2) of the 1974 Act 
lays down that— 


“58. Qualifications of teachers.— 

(1) x x x x 

(2) Notwithstanding anything contained 
in any law or in any judgment, decree or 
order of any Court or other authority, any 
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decision or order exempting any teacher 
from possessing the prescribed qualifications 
or approving the appointment of any teacher 
who did not possess the prescribed qualifica- 
tions or allowing any teacher who did not 
possess the prescribed qualifications to con- 
tinue in service, made - by any authority or 
officer before the commencement of this Act 
shall be deemed to have been made by the 
authority competent to make such decision 
or order under this Act as if this Act had 
been in force at the time when such decision 
or order was made, and accordingly all such 
decisions and orders shall be, and shall be 
deemed always to have been valid and in ac- 
cordance with law.” 

The constitutionality of this section has not 
been challenged before us. The ‘purpose and 
effect of this section is to confer retrospec- 
tive validity on all the decisions or orders 
made or passed by any authority or officer 
before the commencement of the 1974 Act 
exempting any teacher from possessing the 
prescribed qualifications or approving 
the appointment of any teacher who 
did not possess the prescribed qualifications 
by directing that all such decisions and 
orders are to be deemed to have been made 
by the authority competent to make such 
decisions or pass such orders under the pre- 
sent enactment as if the 1974 Act was in 
force at the time when the decision or order 
was made, 


3. The benefit of the above provi- 
sion will obviously be available only if under 
the 1974 Act, there is some authority or offi- 
cer vested with the power to make a deci- 
sion or pass an order like the one in respect 
of which the validating provision is sought 
to be made use of. It is contended on be- 
half of the writ petitioner that there is no 
provision in the 1974 Act conferring power 
upon any authority or officer of the Univer- 
sity to exempt a teacher from possessing the 
prescribed qualifications or to approve the 
appointment of any teacher who does not 
possess the prescribed qualifications and that 
hence Section 58 cannot be called in aid by 
the respondent for validating the order Exhi- 
bit P-2 or the decision of the Syndicate on 
the basis of which that order was issued. 
This contention, however, overlooks the fact 
that by Section 82 (8) of the 1974 Act the 
Statutes, Ordinances, Regulations, ete., which 
were in force immediately prior to its com- 
mencement are to remain operative until 
such time as they are replaced by Statutes, 
Ordinances, Regulations, etc. framed under 
the 1974 Act. The resultant position is that 
the Kerala University First Statutes, 1972 are 
still in force, notwithstanding the repeal of 
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the Kerala University Act, 1969 whereunder 
those Statutes were made. Statute 3 (xix) of 
Chapter IX of the First Statutes specially 
confers power on the Syndicate to grant ex- 
emption to teachers from the prescribed 
qualifications in accordance with the regula- 
tions framed by the Academic Council. It 
cannot, therefore, be said that under the 
1974 Act there is no authority competent to 
exempt teachers from the prescribed qualifi- 
cations, 


4. ' The learned advocate appearing 
for the petitioner, however, argued that the 
power conferred on the Syndicate by Sta- 
tute 3 (xix) is only to grant exemptions in 
accordance with the Regulations framed by 
the Academic Council and that the said 
power was impossible of being validly exer- 
cised since under the provisions contained in 
the 1969 Act the Academic Council had not 
been empowered to frame regulations cover- 
ing the subject of grant of exemption to 
teachers from prescribed qualifications. Let 
us examine whether there is substance in this 
argument. In the Kerala University Act, 
1969 the powers of the Academic Council 
were enumerated in Section 23 of that Act. 
After making specific mention of various 
matters in the preceding clauses, clause (xiv) 
of that section conferred on the Academic 
Council in general terms the authority “to ex- 
ercise such other powers and perform such 
other duties as may be conferred or imposed 
on it by this- Act or the Statutes, Ordinan- 
ces, Regulations, Rules or bye-laws.” Thus 
clause (xiv) lays down that besides the 
powers and duties mentioned in clauses (i) 
to (xiii) additional powers and duties may 
be conferred or imposed on the Academic 
Council by the Statutes, Ordinances, etc. 
Statute 8 (xix) of Chapter IX of the First 
Statutes has expressly conferred on the Aca- 
demic Council the power of making Regula- 
tions on the subject of grant of exemption 
to teachers from the prescribed qualifications. 
It was in the exercise of the said power that 
the Academic Council framed regulation 5 
laying down the conditions subject to which 
exemption from the prescribed qualifications 
may be granted by the Syndicate to Second 
Grade Professors for promotion as First Grade 
Professors. We have therefore no hesitation 
to reject the contention put forward by the 
petitioner that the Academic Council had act- 
ed in excess of the powers conferred on it 
by the Kerala University Act, 1969 in fram- 
ing Regulation No. 5, By virtue of Regula- 
tion 5 read with Statute 3 (xix) the Syndi- 
cate is vested with the power to grant ex 
emption to teachers from the prescribed 
qualifications and to approve the appoint- 
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ment of teachers who did not possess the 
prescribed qualifications on the strength of 
the grant of such exemption. The validating 
provision contained in Section 58 (2) of the 
Act is, therefore, clearly attracted in respect 
of decisions taken by the Syndicate and 
orders issued on the basis thereof prior to 
the commencement of the 1974 Act granting 
exemption to teachers from the prescribed 
qualifications and approving the appointment 
of teachers who do not possess the prescrib- 
ed qualifications and all such decisions and 
orders have to be deemed to have been al- 
ways valid and in accordance with law. 


5. Since the very purpose of S. 58 
(2) is to confer retrospective validity on de- 
cisions or orders of the type referred to 
above which may have been passed by any 
authority or officer who was not vested with 
the requisite competence or power at the 
time when the decision or order was made, 
it is unnecessary for us to examine the tena- 
bility or otherwise of the contention put for- 
ward by the petitioner that at the time when 
Ext, P-2 was passed the Syndicate was not 
vested with the power to exempt any teacher 
from the prescribed qualifications. Even if 
it is to be assumed for purposes of argument 
that the said contention is well founded, it 
will not now avail to the advantage of the 
petitioner since whatever might have been 
the position that originally obtained such 
orders have now been retrospectively vali- 
dated by S. 58 (2). 


It follows from the foregoing discussion 
that the challenge raised by the petitioner 
against Ext. P-2 cannot be sustained. The 
Original Petition is, therefore, dismissed, 
but, in the circumstances, without any order 
as to costs, 

Petition dismissed. 


AIR 1977 KERALA 24 
BHASKARAN AND. GEORGE 
VADAKKEL, JJ. 

Varkey, Appellant v. Pacific Procon Ltd., 
Respondent. 

A. S. No. 343 of 1978, D/- 2-4-1976. 

(A) Civil P. C. (1908), S. 34 — Power 
of arbitrator to award interest. ` 

If the submission to arbitration includes 
expressly or impliedly the question of inter- 
est as well, be it a reference under Chap- 
ter IT, IH or IV of the Arbitration Act, the 
arbitrators would be competent to decide 
that question, and award interest. On the 
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basis of the doctrine of the implied authority 
of the arbitrator to award interest from the 
date of reference invoking the principle 
underlying Section 34, C. P. C., the arbitra- 
tors should be held to be competent to 
award interest from the date when 
they entered on the reference. However, if 
there is express reference of the question, 
the arbitrators have jurisdiction to award in- 
terest from even an earlier date, that is to 
say, for a period anterior to the reference, 
though the case also is one to which the In- 
terest Act, 1889, is not attracted and where 
no agreement regarding interest exists. AIR 
1972 SC 1507, AIR 1923 PC 66; AIR 1967 
SC 378, Rel. on. (Paras 9, 12) 
Cases Referred: Chronological Paras 
AIR 1972 SC 1507 = (1972) 8 SCR 288 5 
AIR 1971 Ker 243 = 1971 Ker LT 124 11 
AIR 1967 SC 878 = (1967) 1 SCR 633 7 
ATR 1967 SC 1032 = (1967) 1 SCR 324 10 
(1951) 1 KB 240 = (1950) 66 TLR (Pt 2) 
858 (CA) 
(1950) GG TLR (Pt. 1) 971 = (1950) 1 All 


ER 768 9 
(1949) 2 AN ER 62 = 65 TLR 433 9 
AIR 1929 PC 108 = 45 TLR 205 9 
AIR 1923 PC 66 = 50 Ind App 324 6 
(1857) 8 CBNS 189 = 140 ER 712 6 
(1851) 11 CB 588 = 188 ER 608 9 


M. K. Narayana Menon, for Appellant, 

GEORGE VADAKKEL, J.:— The only 
question that arises for consideration in this 
appeal is whether the Arbitrators were com- 
petent to award interest for the period prior 
to the date of the award, The lower Court 
held that they were not, and, therefore, 
modified the award accordingly. Hence this 
appeal. 

2. The appellant in his claim sub- 
mitted before the arbitrators claimed interest 
“as damages and also according to the cus- 
tom and usage”. The respondent contend- 
ed before them that there was ‘no custom 
or trade practice or equity’ justifying the 
claim for interest. The appellant in his re- 
ply statement justified the claim also on 
ground of demand made in writing for pay- 
ment. Parties joined issue thereon, and the 
arbitrators raised issue No, iii as regards the 
sustainability of the claim and the quantum 
of interest, if the claim was sustainable. 
Without specifically answering the Ist parl 
of that issue relating to sustainability of the 
claim, and also without giving any reasons, 
they held that the respondent shall 
pay the appellant interest at 6 per cent. 
from the date of registered notice demand- 
ing payment, though the claim was for inter- 
est from the date of termination of the con- 
tract. 
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3. There was no case before the 
lower Court that the award has left undeter- 
mined any of the matters referred to arbi- 
tration (no such case was argued before us 
either) nor was there any motion before the 
lower Court on that ground for remitting the 
award to the arbitrators as contemplated by 
Section 16 of the Arbitration Act, 1940. We 
will therefore proceed on the basis that the 
parties have no case that any part of issue 
iii remains undetermined, that the decision 
in paragraph 16 of the award is comprehen- 
sive enough to include determination of the 
Ist part of that issue relating to  sustainabi- 
lity of the claim for interest, and that the 
decision of the arbitrators on that part of 
that issue was in the affirmative, for 
otherwise interest would. not have been 
awarded by them. 


4. Though the respondent filed T. A. 
No. 5248 of 1971 under Section 30 of the 
Act seeking to have the award set aside that 
relief appears to have been not pursued. 
However the lower Court modified the 
award whereby the appellant was disallowed 
interest up to date of the award. 


5. In the State of Madhya Pradesh 
v. M/s. Saith and Skelton (P.) Ltd., AIR 
1972 SC 1507, it has been laid down:— 


“If the contention of Mr. Shroff that 
under no circumstance an arbitrator can 
award interest prior to the date of the 
Award, or prior to the date of reference, is 
accepted, then the position will be very ano- 
malous. As an illustration, we may poiut 
out that there may be cases where the only 
question that is referred to the arbitrator is 
whether any of the parties is entitled to 
claim interest on the amount due to him 
from a date which may be long anterior to 
the date of reference. When such a question 
is referred to the arbitrator, naturally he 


has to decide whether the claim for award 


of interest from the date referred to by the 
parties is acceptable or not. If the arbitrator 
accepts that claim, he will be awarding in- 
terest from the date which will be long prior 
even to the date of reference. Therefore, the 
question ultimately will be whether the dis- 
pute referred to the arbitrator included the 
claim for interest from any particular period 
or whether the party is entitled by contract 
or usage or by a provision of law for inter- 
est from a particular date”. 


6. To the same effect is the decision 
of the Privy Council] in Champsey Bhara 
and Company v. Jivraj Balloo Spinning and 
Weaving Company Ltd., AIR 1923 PC 66. 
The Board said that the statement of law 
made by Williams J. in Hodgkinson v. Fer- 
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nie, (1857) 8 CBNS 189, clearly expounded 
the law on the subject. That statement is as 
follows:— 


“The law has for many years been set- 
tled, and remains so at this day, that, where 
a cause or matters in difference are referred 
to an arbitrator, a lawyer or a layman, he 
is constituted the sole and final Judge of all 
questions both of law and of fact.......... 
The only exception to that rule are cases 
where the award is the result of corruption 
or fraud, and one other, which though it is 
to be regretted, is now, I think firmly es- 
tablished viz. where the question of law 
necessarily arises on the face of the award 


or upon some paper accompanying and 
forming part of the award. Though the 
propriety of this latter may very wel] be 


doubted. I think it may be considered as 
established.” 


7. In the light of the pleadings of 
the parties before the arbitrators, and in 
view of issue iii raised by them we are not 
prepared to bold that the question of im 
terest was outside the scope of the submis- 
sion. Being a question expressly referred to 
the arbitrators for their decision, they were 
competent to decide the same, and their de- 
cision thereon would be binding upon the 
parties. The award of the arbitrators on a 
dispute referred to their decision would be 
immune from attack on the ground of want 
of jurisdiction on the part of the arbitrators. 
No grounds have been made out to set aside 
the award on the basis of misconduct of the 
arbitrators. The respondent has also failed 
to establish any other ground on which the 
award could be set aside. The arbitrators 
have not founded their decision on issue iii 
on any legal principle, and therefore no 
Court is competent to examine whether that 
decision is vitiated by errors of law neces- 
sarily arising on the face of it. That this 
is so is clear from another decision of the 
Supreme Court, Bungo Steel Furniture (Pvt.) 
Ltd. v. Union of India, AIR 1967 SC 378, 
where it was said:— 


“It is now a well-settled principle that 
if an arbitrator, in deciding a dispute before 
him, does not record his reasons and does 
not indicate the principles of law on which 
he has proceeded, the award is not on that 
account vitiated. It is only when the arbi- 
trator proceeds to give his reasons or to lay 
down principles on which he has arrived at 
his decisions that the Court is competent to 
examine whether he has proceeded contrary 
to law and is entitled to interfere if such 
error in law is apparent on the face of the 
award itself.” 
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8. We are therefore of the view that 
the lower Court went wrong in modifying 
the award on the ground of want of juris- 
diction on the part of the arbitrators, to 
award interest. 


9. According to the lower Court the 
rule is that the arbitrators are incompetent 
to award interest, the only exception to that 
rule being, according to that Court, arbitra- 
tion arising out of pending suits. The same 
proposition was advanced before us by the 
learned counsel for the respondent. We are 
afraid that this- is a misconception of Jaw 
on the subject. If the submission includes 
expressly or impliedly the question of inter- 
est as well, be it a reference under Chap- 
ter II, II or IV of the Act, the arbitrators 
would be competent to decide that question, 
and award interest. When the question of in- 
terest is expressly and specifically raised and 
submitted for arbitration there can be no 
doubt that the arbitrators would be compe- 
tent to decide that question and to award 
interest. In other cases the rule is:— 


“An arbitrator may award interest by 

virtue of his implied authority to follow the 
ordinary rules of law.” (Russell on Arbitra- 
tion 17th Edition, p. 256). 
This rule is founded on the decisions in Ed- 
wards v. G. W, Ry., (1851) 11 CB 588 and 
was reiterated, a century later in Chandris v, 
Isbrandtsen Moller Co. Inc., (1951) 1 KB 240 
= 66 TLR (Pt. 2) 358 (CA). In the latter 
decision adapting the language Lord Salva- 
sen used in Ram Dutt Ramkissan Dass v. 
E. D. Sasoon and Co., (1929) 45 TLR 205 
= AIR 1929 PC 108 with reference to the 
applicability of the Indian Limitation Act, 
1908 to arbitration proceedings Tucker L, J; 
said:— 

“Although the Law Reform (Miscellane- 
ous Provisions) Act, 1934, does not in terms 
apply to arbitrations, I think that in mer- 
cantile references of the kind in question it 
is an implied term of the contract that the 
arbitrator must decide the dispute according 
to the existing law of contract, and that 
every right and discretionary remedy given 
to a Court of law can be exercised by him.” 
And Cohen L. J. in that case stated the 
principle to be:— 

OF Laspnnile gave cubation A apart from any sta- 
tute, an arbitrator had all the powers of the 
appropriate Court, including the power to 
award interest in the case indicated.” 

The Court of Appeal reversed the decision 
of Devlin, J. in Chandris v. Isbrandtsen Mol- 
Jer Company, Incorporated, (1950) 66 TLR 
(Pt. 1) 971, where the question: ‘had the ar- 
bitrator jurisdiction to award interest’ was 
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answered in the negative on the authority 
of the decision of Lord Goddard, C. J. in 
Podar Trading Co. Ltd., Bombay v. Francois 
Tagher, Barcelona, (1949) 2 All ER 62. This 
last mentioned case was overruled by the 
Court of Appeal. 


10. Referring to the decision of the 
Court of Appeal, the Supreme Court observ- 
ed in Union of India v. Bungo Steel Furni- 
ture Private Ltd., AIR 1967 SC 1082, as 
follows:— 


“It was pointed out by the Court of Ap- 
peal that the power of an arbitrator to award 
interest was derived from the submission to 
him, which impliedly gave him power to 
decide ‘all matters in difference’ according 
to the existing law of contract, exercising 
every right and discretionary remedy given 
to a Court of law;.....0.-.. cece eee eae 
ee L The legal position is the same in 
lodia ced is sen cee Re ie 


ll. Applying the above rule of im- 
plied authority, this Court in State of Kerala 
v. K. R. Narayanan, 1971 Ker LT 124 = 
(AIR 1971 Ker 248) held that the arbitrator 
would be competent ‘to give such relief: with 
regard to interest as a Court could give on 
the basis of the principle underlying Sec- 
tion 84, C. P. C?. That was a case not 
covered by the Interest Act, 1839 or by an 
rgreement regarding interest. This Court 
therefore upholding the award of interest 
from the date of reference, said that the ar- 
bitrators were not competent to award inter- 
est for the period prior to the date of refer- 
ence. 


12. On the basis of the doctrine of 
the implied authority of the arbitrator to 
award interest from the date of reference in- 
voking the principle underlying Section 34, 
C. P.C, in the instant case, the arbitrators 
should be held to be competent to award 
interest from 4th January 1966, when they 
entered the reference, by issuing notice to 
parties asking them to appear on 8th Janu- 
ary 1966. However, since we have held 
that there was express reference of the ques- 
tion, the arbitrators had as earlier in this 
judgment pointed out, jurisdiction to award 
interest from even an earlier date, that is to 
say, for a period anterior to the reference, 
though the case on hand also appears to be 
one to which the Interest Act, 1839, is not 
attracted and where no agreement regarding 
interest exists. An award of that nature, no 
doubt can be set aside on grounds of mis- 
conduct on the part of the arbitrators, or er- 
rors necessarily arising on the face of the 
award, but, since the respondent has failed 
to establish any such ground for setting 
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aside the award relating to interest, the ap- 
pellant is entitled to succeed. 

We allow this appeal. The judgment 
and decree under appeal are set aside. There 
will be a judgment in terms of the award 
and a decree shall follow it. The appellant 
is entitled to his costs. 

Appeal allowed. 
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JANAKI AMMA, J. 
Kesava Pillai Karunakaran Pillai, Ap- 
pellant v. Ouseph Joseph, Respondent. 
Ex. Second Appeal No. 106 of 1975, 
D/- 29-3-1976. 


(A) Civil P. C. (1908), S. 51, Proviso 
and O. 21, Rr. 37 and 40 — Applicability 
— Means to pay — Offer to pay decretal 
amount in instalment does not mean that 
judgment-debtor has means to pay. 


The burden of proving that the conditions 
mentioned in Section 51 exist is on the de- 
cree-holder. Further the fact that a debtor 
offers to pay the decree debt in instalments 
need not necessarily mean in every case 
that he has at the time of the offer the 
means to pay the decree debt in full or a 
substantial part thereof. It is quite possible 
that he makes the offer to maintain his res- 
pectability before the public and under the 
hope and expectation that money would be 
forthcoming in future for payment of the in- 
stalments. Whether he has means to pay has 
to be decided irrespective of the offer to 
pay instalments. AIR 1955 All 402, AIR 
1957 Mad 777 and 1969 Ker LT 997, Rel. 
on. (Paras 6 and 10) 


(B) Civil P. C. (1908), S. 51, O. 34, 
Rules 4, 5 and 6, Order 21, R. 40 — Decre- 
tal mortgage decree — Preliminary de- 
cree -— Executability by applying Section 51 


— Considerations. 
Ordinarily in a suit on a mortgage the 
procedure prescribed in Order XXXIV, 


C. P. C, Rules 4, 5 and 6 is expected to 
be followed and a decree against the 
person of the mortgagor is to be 
passed only under Order XXXIV, Rule 6 
after exhausting the remedy against the pro- 
perty. Where this procedure is not follow- 
ed, the decree that is passed which not be- 
ing in strict conformity with the provisions 
of Order XXXIV, Rule 4 or Form No. 5-A 
of Appendix D of the Civi] Procedure Code 
cannot be executed against the person of 
the mortgagor. (Para 14) 
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In the case of a mortgage decree where 
the debt is secured on immovable property 
and the decree directs recovery of debt by 
sale of the property mortgaged, execution 
against the person of the judgment-debtor 
is expected to be taken only after exhaust- 
ing the remedy against the property. In 
case however where the decree, is not drawn 
up in accordance with the provisions of 
Order XXXIV, C. P. C. and permits exe- 
cution against the person of the judgment- 
debtor also. Still the fact that the judg- 
ment-debtor has secured his property for 
the payment of the debt should be taken 
into account while deciding whether there 
has been neglect or refusal on his part. There 
is neither justice nor equity in asking a per- 
son who has mortgaged his properties for a 
loan that he should discharge the debt by 
sale of his other properties or in the alter- 
native face an arrest and detention in prison. 
Thus a person should not be subjected to 
arrest and detention on the sole ground that 
he owns a few items of property if the de- 
cree-holder is not in a position to establish 
refusa] or neglect to pay the decree debt 
as provided in the proviso to Section 51, 
C. P. C. AIR 1957 Mad 777, Rel. on. 

(Paras 11 and 18) 

Cases Referred: Chronological Paras 
1969 Ker LT 927 = 1969 Ker LR 961 9 
AIR 1957 Mad 777 = (1957) 1 Mad LJ 208 
7, 12 

AIR 1955 All 402 6, 8 
AIR 1955 Mad 409 = (1955) 2 Mad LJ 121 
12 


Ker. 27 


(1879) 18 Ch D 338 = 49 LJ Ch 123 12 


T. R. Ayyappan, for Appellant. 

JUDGMENT: The appellant in this 
case is the judgment-debtor in O. S. No, 48 
of 1971 of the Munsif’s Court, Shertallai. 
In execution of the above decree notice was 
issued to the appellant under Order XXI, 
Rule 87 to show cause why he should not 
be arrested and detained in prison for non- 
payment of the decree debt. The appellant 
appeared before Court and filed objections, 
one of the objections being that he had no 
means to pay. However on a subsequent 
date to which the case stood posted. he 
paid Rs. 100. Some more amounts were 
also paid on the adjourned dates. The case 
stood posted to 28th September, 1972 for 
payment of the balance amount. No amount 
was paid on that day and therefore warrant 
was issued. 

2. The appellant then filed a peti- 
tion for permitting him to pay the decree 
debt in instalments, That petition was dis- 
missed, The order of dismissal was confirm- 
ed in appeal and second appeal. In the 
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meanwhile a fresh petition for execution was 
filed. It was taken up after the disposal of 
the second appeal. On 23rd November, 1974 
the Court after hearing the parties passed 
the following order: “Heard. Issue warrant. 
Report 8rd January, 1975.” Against the 
above order an appeal was filed before the 
District Judge, Alleppey. The main conten- 
tion put forward was that the appellant had 
no means to pay. The appellate Court held 
that since the appellant had given up the 
plea of no means and offered to pay the de- 
cree debt in instalments he was precluded 
from putting forward that plea again, and 
on that ground dismissed the appeal. It is 
against the above order that the present ap- 
peal is filed. 


3. Assuming that the judgment- 
debtor did not press the objection regarding 
means, the further question is whether that 
alone would entitle the decree-holder to de- 
mand arrest and detention of the appellant. 

4. The relevant provisions dealing 
with arrest and detention of the judgment- 
debtor in execution of decree is contained 
in Section 51 of the Civil Procedure Code. 
The proviso to that section reads; 

“Provided that, where the decree is for 
the payment of money, execution by deten- 
tion in prison shall not be ordered unless, 
after giving the judgment-debtor an oppor- 
tunity of showing cause why he should not 
be committed to prison, the Court, for 
reasons recorded in writing, is satisfied 

(a) that the judgment-debtor, with the 
object or effect of obstructing or delaying 
the execution of the decree,— 

(i) is likely to abscond or leave the lo- 
cal limits of the jurisdiction of the Court, or 

(ii) has, after the institution of the suit 
in which the decree was passed, dishonestly 


transferred, concealed, or removed any part, 


of his property, or committed any other act 
of bad faith in relation to his property; or 

(b) that the judgment-debtor has, or 
has had since the date of the decree, the 
means to pay the amount of the decree or 
some substantial part thereof and refuses or 
neglects or has refused or neglected to pay 
the same, or 

(c) that the decree is for a sum for 
which the judgment-debtor was bound in a 
fiduciary capacity to account.” 

5. Order XXI, Rule 40 dealing with 
arrest and detention of the judgment-debtor 
reads: 

“40. Proceedings on appearance of. judg- 
ment-debtor in obedience to notice or after 
arrest.— (1) When a judgment-debtor ap- 
pears before the Court in obedience to a 
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notice issued under Rule 37, or is brought 
before the Court after being arrested in exe- 
cution of a decree for the payment of 
money, the Court shall proceed to hear the 
decree-holder and take all such evidence as 
may be produced by him in support of his 
application for execution, and shall then give 
the judgment-debtor an opportunity of show- 
ing cause why he should ‘not be commit- 
ted to the civil prison,” 

6. Decisions uniformly lay down 
that the burden of proving that the condi- 
tions mentioned in Section 51 exist is on 
the decree-holder. The decision Harpal 
Singh v. Hira Lal, AIR 1955 All 402 is one 
of the cases which interprets the above pro- 
vision. The conclusions are laid down in the 
following passage: 

“Before the Court can issue a warrant 
of arrest or a notice to the judgment-deb-. 
tor under Rule 87, Order XXI, it has to 
see that the judgment-debtor is lable to 
arrest in pursuance of the application for 
execution. This means that the nature of 
the decree should be such that it can be 
executed by the arrest of the judgment-deb. 
ior and that such circumstances exist that 
an order of arrest can be made against the 
judgment-debtor, in case the Court was sa- 
tisfied of those circumstances. Such circum- 
stances are what are mentioned in clauses (a) 
to (c) to proviso to Section 51.” 


7. In A. K. Subramanig Chettiar v. 
A. Ponnuswami Chettiar, AIR 1957 Mad 
777, Ramaswami, ‘J. observed: 


“To sum up, the duty of the Court is 
to follow the procedure prescribed under 
Order XXI, Rule 40 C. P. C. and then find 


if it is satisfied on the evidence that the 
instant case before it falls within any of 
the clauses in the provisos (a) to (c). If the 


ease falls within any of the clauses of the 
proviso then Court has to record its reasons 
in writing that the judgment-debtor should 
be committed to prison for one of: the five 
reasons set out therein. If the cause is insuf- 
ficient the Court is bound to order arrest. 
If on the other hand the decree-holder fails 
in the discharge of his burden to prove that 
the circumstances specified in the section 
exist, the Court is equally bound to reject 
the application.” 


8. Sub-clause (b) of the proviso to 
Section 51, C. P. C, in so far as it deals 
with the question of means has been inter- 
preted in Harpal Singh v. Hira Lal, AIR 
1955 All 402 as follows: 

“Mere non-payment to the decree-holder 
when the judgment-debtor came into posses- 
sion of means subsequent to the date of'.de- 
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cree will not always be sufficient for coming 
to the conclusion that the judgment-debtor 
refused or neglected to pay the decree-hol- 
der. Refusal implies that a request was 
made to the judgment-debtor at the time 
when he had the means to pay and yet the 
judgment-debtor did not pay and declined to 
make any payment. There is nothing on the 
record to suggest that any such request 
was made when the judgment-debtor had 
that money with him and that the judg- 
ment-debtor refused to pay the decree-hol- 
der. Negligence to pay also connotes that 
when the judgment-debtor could have paid 
he just omitted to pay due to his negligence 
or carelessness, If the judgment-debtor had 
other claims to satisfy or other more urgent 
necessities to meet and spend the money on 
such purposes, it cannot be said that he 
neglected to pay the decree-holder. In the 
absence of evidence which could have a 
bearing on these considerations the Court 
below could not have felt satisfied that the 
judgment-debtor had refused or neglected to 
pay the decree-holder’s amount within the 
meaning of clause (b) to the proviso to Sec- 
tion 51, C. P. C? 

9.. The following observations of 
Krishna Iyer, J. in Xavier v. Canara Bank 
Ltd, 1969 Ker LT 927 are also pertinent 
to the matter in hand: 

“A brief sum up of the content of Sec- 
tion 51 (c) read with the proviso may now 
be given. The judgment-debtor will come 
within the provision if he has current means 
to pay the amount of the decree and still re- 
fuses or neglects to pay the same. ‘Means’, 
in this context, depends on liquid resources 
or assets which can reasonably furnish such 
resources. ‘Neglect’, is something Jess than 
refusal but more than mere omission and in- 
volves some sort of demand and indifferent 
response. Thus, if the judgment-debtor 


makes a credible offer to pay in reasonable’ 


instalments, it is a negation of ‘neglect’ to 
pay.” 

10. That a debtor offers to pay the 
decree debt in instalments need not neces- 
sarily mean in every case that he has at the 
time of the offer the means to pay the de- 
cree debt in full or a substantial part there- 
of. It is quite possible that he makes the 
offer to maintain his respectability before 
the public and under the hope and expecta- 
tion that money would be forthcoming in 
future for payment of the instalments. Whe- 
ther he has means to pay has to be decid- 
ed irrespective of the offer to pay instal- 
ments. 

H. The debt in the instant case is 
secured on immovable property and the de- 
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cree directs recovery of debt by sale of the 
property mortgaged. In such cases execution 
against the person of the judgment-debtor 
is expected to be taken only after exhausting, 
the remedy against the property. But the 
decree is not drawn up in accordance with 
the provisions of Order XXXIV, C. P. C. It 
permits execution against the person of the 
appellant also. Still the fact that: the appel- 
lant has secured his property for the pay- 
ment of the debt should be taken into ac- 
count while deciding whether there has been 
neglect or refusal on his part. There is 
neither justice nor equity in asking a per- 
son who has mortgaged his properties for a 
loan that he should discharge the debt by 
sale of his other properties or in the alter- 
native face an arrest and detention in pri- 
son. 


12. I may also refer here to the ob- 
servations of Ramaswami, J. in A, K. Subra- 
monia Chettiar v. A. Ponnuswami Chettiar, 
AIR 1957 Mad 777 at p. 779: 


“In considering whether the decree- 
holder has affirmatively shown that the 
judgment-debtor has sufficient means to pay 
the decree amount and which burden can 
be discharged either by afirmative evidence 
or by placing sufficient circumstances be- 
fore the Court to lead to that inference, 
the Court should bear in mind what has 
been laid down in Madhavan Nambiar v. 
Chaldean Syrian Bank, Ltd., 1955-2 Mad LJ 
121 = AIR 1955 Mad 409, viz., that the 
Code was amended so as to protect honest 
debtors of all classes from detention in pri- 
son and to confine such provisions to deb- 
tors proved to be recalcitrant or fraudulent 
or contumacious (Marris v. Ingram, per Jes- 
sel M. R. (1879) 18 Ch D 338 at p. 343) 
that it applies to all judgment-debtors and 
the protection is not restricted only to small 
debtors, that it is open to a Court to apply 
a judicial corrective to the extreme lengths 
to which the onus which the Code casts on 
decree-holders is sought to be taken by 
adopting the view that it is perfectly open 
to an executing Court on the materials plac- 
ed before it, to come to an inference as 
regards the statutory findings required by 
provisos (a) (ii) and (b) of Sec. 51 of the 
Code of Civil Procedure.” 

18. It follows that person should 
not he subjected to arrest and detention on 
the sole ground that he owns a few items 
of property if the decree-holder is not in a 
position to establish refusa] or neglect to pay 
the decree debt as provided in the proviso 
to Section 51, C. P. C. 

14. Ordinarily in a suit on a mort- 
gage the procedure prescribed in| 
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Order XXXIV, C. P. C., Rules 4, 5 and 6 
is expected to be followed and .a decree 
against the person of the mortgagor is to be 
passed only under Order XXXIV, Rule 6 
after “exhausting the remedy’ against the pro- 
perty. This procedure is not seen followed 
in this case. The decree that is passed and 
which is being executed is termed “prelimi- 
nary decree”, although it is not in strict 
conformity with the provisions of 
Order XXXIV, Rule 4 or Form No. 5-A of 
Appendix D of the Civil Procedure Code. 
No final decree is seen produced for the 
purpose of execution. The Courts bélow 
omitted to note the irregularity. 

15. It is clear from the foregoing 
paragraphs that the Munsiff and the appel- 
late Court have not considered whether 
there is an executable decree in the case, 
whether the nature of the decree warrants 
execution by arrest and detention of the 
judgment-debtor and whether a case of re- 
fusal or neglect has been made out or can 
be inferred from the circumstances proved 
in the case. 

I therefore allow the appeal. The order 
of arrest passed by the Munsiff and confirm- 
ed in appeal is set aside. The execution 
petition is sent back for disposal according 
to law. The parties will bear their respec- 
tive costs. 

Appeal allowed. 


AIR 1977 KERALA 30 
KHALID AND P. JANAKI AMMA, Jj. 


State of Kerala, Appellant v. Chandra- 
dass Butt and others, Respondents. 

C. M. P. No. 16823 of 1975 in A. S. 
No. 464 of 1969, D/- 18-3-1976. 

(A) Civil P. C. (1908), S. 35, O. 33, 
Rr. 10 and 11 — Payment of Court-fee — 
Liability — Determination — Court has dis- 
cretion. 

On a reading of Rule 10 of Order 38 it 
will be seen that the said rule deals with 
cases of a pauper plaintiff who succeeds in 
the suit and Rule 11 of Order 33 deals with 
the pauper plaintiff who fails in the suit. 
Neither Rule 10 nor Rule 11 deals with 
cases when. the pauper plaintiff partly suc- 
ceeds and partly fails. No provision, separate 
or specific, is seen in Order 83 itself or else- 
where in the Code, where provision is made 
for Court-fee being directed to be paid in 
cases where plaintiff succeeds in part and 
fails in part. In the absence of any such 
provision, the discretion should entirely rest 
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with the Court. Inherent powers under Sec- 
tion 151 of the Code cannot be invoked, since 
S. 85 of the Code confers jurisdiction to 
award costs. Section 85 gives very wide 
and unfettered jurisdiction to the Court in 
the matter of award of costs, Therefore, in 
cases where Rules 10 and 11 of Order 88 
cannot be applied, the Court has necessarily 
resort to Section 85 for the award of costs 
in the interests of justice or for other equit- 
able circumstances. But in passing an order 
the discretion of the Court has to be exer- 
cised having due regard to the peculiar facts 
and circumstances of each case. Where pro- 
ceedings have arisen on account of the deser- 
tion of the wife by the husband and the 
cruelty meted out to her by him, such 
matters can be taken into consideration in 
directing as to who should be made liable 
for payment of the Court-fee, ATR 1955 
Cal 45 and AIR 1959 Pat 384, Rel. on. 
(Paras 7 and 4) 
Cases Referred: Chronological Paras 


AIR 1959 Pat 384 = 1958 BLJR 447 5 
AIR 1955 Cal 45 = 58 Cal WN 936 5 


Govt. Pleader, for Appellant. 


KHALID, J.:—- A Division Bench of 
this Court consisting of Raghavan, C. J. and 
one of us disposed of by a common judg- 
ment four appeals, A. S, Nos. 52 and 464 
of 1969 and 861 and 3863 of 1970. These 
appeals arose out of three proceedings be- 
fore the Subordinate Judge of Cochin, two 
Original Petitions under the Hindu Marriage 
Act; and a suit for maintenance. One Origi- 
nal Petition was to declare the marriage be- 
tween the parties a nullity or in the alterna- 
tive, if the marriage is found valid, for 
granting a decree for judicial separation. The 
other Original Petition was for a decree for 
judicial separation on the ground of desertion. 
The suit was for past and future mainten- 
ance, for return of streedhanam, ornaments and 
movables. The Original Petitions were dis- 
missed by the trial Court, In the suit for 
maintenance, a decree was granted for past 
and future maintenance at the rate of Rupees 
125 per mensem. The other prayers in the 
suit were not granted. Aggrieved parties fil- 
ed the above-mentioned appeals and cross- 
appeal against the judgment and decrees of 
the Subordinate Judge. This Court dismis- 
sed all the appeals but allowed the cross- 
appeal in part. In A. S. No. 52 of 1969 this 
Court directed the appellant to pay the 
costs of the respondents, one set. In A. S. 
No. 464 of 1969 the Ist respondent-wife 
succeeded and therefore she was awarded 
costs but since she succeeded only in part 
in the cross-appeal, there was no direction 
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regarding costs in the cross-appeal. The pre- 
sent application, at the instance of the State, 
is for an amendment of the judgment, to 
include a direction, for realisation by the 
State, of. the Court-fee of. Rs. 365, payable 
in the memorandum of: cross-appeal. This 
petition is a consequence of the fact that 
the cross-objection was filed in forma pau- 
peris by the wife. 


2. The question is whether such a 
direction can be made by this Court now. 
3. The relevant provision of law re- 


garding direction for Court-fee in matters 
arising from pauper proceedings is contained 
in Order XXXII, Rules 10 and 12 C. P. C. 
We shall read the two rules for a proper ap- 
preciation of the question at issue: 


“10, Costs where pauper succeeds.— 
Where the plaintiff succeeds: in the suit, the 
Court shal] calculate the amount of Court- 
fees which would have been paid by the 
plaintiff if he had not been permitted to 
sue as a pauper; such amount shall be re- 
coverable by the State Government from any 
party ordered by the decree to pay the same 
and shall be a first charge on the subject- 
matter of the suit. : 

x x x x 

12. State Government may apply for 
payment of. Court-fees—— (1) The State Gov- 
ernment shall have the right at any time to 
apply to the Court to make an order for the 
payment of Court-fees under Rule 10, 
Rule 11 or Rule 11-A. 


(2) No order for payment out of money 

standing to the credit of. any suit instituted 
in forma pauperis shall be made on the ap- 
plication of any party except after notice 
duly to the Government Pleader on behalf 
of the Government.” 
It is clear from Rule 12 that the State Gov- 
ernment can at any time apply to the Court 
to make an order for payment of Court-fees 
under Rule 10. The provisions of Rules 10 
and 12 in Order XXXII will apply mutatis 
mutandis to appeals, as provided for in 
Order 44, C. P. C. That this Court has juris- 
diction to direct payment of Court-fee is be- 
yond dispute. The only question that needs 
consideration is as to who should be made 
liable to pay the Court-fees, 


4. Since the wife succeeded in the 
cross-appeal only partly, it was contended 
that the respondent in the cross-appeal 
should not be mulcted with the liability to 
pay Court-fee. But in passing an order, the 
discretion of this Court has to be exercised 
having due regard to the peculiar facts and 
circumstances of each case. Proceedings in 
'this case arose on account of the desertion 
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of the wife by the husband and the cruelty 
meted out to her by him. The facts of the case 
disclosed from the records make painful 
reading. Such matters can be taken into con- 
sideration in directing as to who should bel 
made liable for payment of the Court-fee. 

5. The decisions reported in Jamini 
Kanta v. Union of India, AIR 1955 Cal 45 
and Ram Saran v. State of Bihar, AIR 1959 
Pat 384 are useful on this aspect. In AIR 
1955 Cal 45, a suit for recovery of arrears 
of pay by a civil servant and also for dama- 
ges for illegally withholding payment and 
for illegal discharge from military service, 
was. brought. The Union of India, which was 
the defendant, denied in part the relief 
claimed by the plaintiff. The suit was not 
decreed in full, since the damages claimed 
were held to be too high; while the claim 
for arrears of pay with interest was decreed. 
In paragraph 48 of: the judgment it is said, 
and with respect correctly, that when a party 
succeeds only in part, it is not incumbent 
on the Court to allocate in every case the 
costs as amongst the’ parties proportionate 
to the success. Although the amount claim- 
ed as damages and compensation was found 
to be high by the trial Court, the High 
Court felt that it was proper to direct the 
Union of India to pay Court-fee since 
every part of the relief the plaintiff claimed 
was denied by the Union of. India. 


6. In AIR 1959 Pat 384, a learned 
Single Judge of the Patna High Court, had 
to consider a more or less similar case as 
the one on hand. There also the suit was 
for recovery of arrears of maintenance. The 
arrears of maintenance was claimed partly 
at the agreed rate, partly at the enhanced 
rate and also for future maintenance. The 
suit was decreed by the Subordinate Judge. 
The suit was filed in forma pauperis. Re- 
garding Court-fee payable the direction was 
that it shall be realised by the Government 
from the defendants. The learned Judge re- 
ferred to Rules 10 and 11 of Order XXXIII, 
C. P. C, and held that these two rules did 
not specifically provide as to who should 

made liable to pay Court-fee where the 
plaintif partly succeeded in the suit. Ulti- 
mately, relying upon Section 85, C. P. C. 
the learned Judge held that the Court had 
wide discretion to direct which of the par- 
ties should be made liable to pay the Court- 
fee due to the Government. In that case, 
the plaintif was a widow. She claimed 
maintenance on account of her very strained 
circumstances. The claim was held to be 
neither mala fide nor exaggerated, but was 
held to be just and proper and the attitude 
of: the defendants. in not giving maintenance 
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voluntarily was held to be mala fide. There- 
fore the Court exercised discretion in her 
favour and directed Court-fee payable by 
the plaintiff, to be paid by the defendants, 
with other reliefs. 
7. Similar is the case before us. On 
a reading of Rule 10 of Order 33 it will be 
seen that the said rule deals with cases of a 
pauper plaintiff who succeeds in the suit 
and Rule 11 of Order 88 deals with the 
pauper plaintiff who fails in the suit. Neither 
Rule 10 nor Rule 11 deals with cases when 
the pauper plaintiff partly succeeds and part- 
ly fails. No provision, separate or specific, is 
seen in Order 88 itself. or elsewhere in the 
Code, where provision is made for Court-fee 
being directed to be paid in cases where 
plaintiff succeeds in part and fails in part. 
In the ‘absence of any such provision, the 
discretion should entirely rest with the 
Court. Inherent powers under Section 151 of 
the Code, we are afraid, cannot be invoked, 
since Section 85 of the Code confers juris- 
diction to award costs. Section 85 gives very 
wide and unfettered jurisdiction to the Court 
in the matter of award of costs. Therefore, 
in cases where Rules 10 and 11 of Order 88 
cannot be applied, the Court has necessari- 
ly resort to Section 85 for the award of 
costs in the interests of justice or for other 
equitable circumstances. We hold that the 
discretion exercisable by this Court is wide. 
8. The question that has to be con- 


sidered here is as to how the discretion 
should be exercised in this case. True, the 
cross-appellant, wife here, has succeeded 


only in part, But as already indicated ear- 
lier, she had to go to Court with her claim 
under exceptional and painful circumstances 
and this Court will be wholly justified in 
directing the respondent in cross-appeal to 
pay Court-fee payable on the cross-objection. 
9. In the result, the application is al- 
lowed by directing the respondent in the 
cross-appeal to pay Court-fee of Rs. 365 

payable in the cross-objection. 
Application allowed. 
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BHASKARAN AND GEORGE VADAKKEL, 
JJ. 

Kinhanna Moolya, Appellant v. Sadasiva 
Bhat and another, Respondents. 

A. S. No, 196 of 1975, D/- 2-2-1976. 

(A) Kerala High Court Act (5 of 1959), 
Ss. 5, 8 and 4 — Right of appeal from 
judgment or order passed by a single Judge 


Kinhanna v. Sadasiva 


A. LR. 


— Sections 3 and 4 regulate the powers of 
the single Judges and Division Benches and 
not the right of appeal itself. 


Right to appeal against judgments and 
orders of a Single Judge is conferred on the 
party aggrieved, by Section 5, not by Sec- 
tion 4 of the Act. Right to appeal, in other 
words, has to be traced to the provision of 
Section 5 of the Act. Sections 3 and 4 of 
the Act, respectively, are to regulate the 
powers of Single Judges and Benches of two 
Judges of the High Court. The reference 
to the word “those” after the words “ex- 
cept” occurring in Section 4 (2) (a) of the 
Kerala High Court Act is not to “decree or 
order of a civil Court” occurring earlier in 
the same clause. The exclusion of the power 
of the Bench of two Judges, in our opinion, 
relates to “appeals” coming under Section 3 
of the Act, (Para 5) 


(B) Kerala High Court Act (5 of 1959), 
S. 5 — Appeal — Vacation Judge Passing 
final and not a provisional order as con- 
templated by Section 19 (2) of the Kerala 
Civil Courts Act (1 of 1957) — Held Dii- 
sion Bench was justified in sitting in appeal 
treating the order as one passed in exercise 
of original jurisdiction of the High Court. 
ag Civil Courts Act (1 of 1957), S. 19 
2)). 


The vacation Judge passed an order 
which was not in the nature of a provisional 
~~ ad interim — order, the learned Munsif 
declined to consider the matter on merits ob- 
viously for the reason that the order did not 
fall within the ambit of Section 19 (2) of 
the Kerala Civil Courts Act, and therefore, 
beyond his power to hear and decide. If 
the High Court, on the other hand, holds 
that, though not a provisional order as con- 
templated by Section 19 (2) of the said Act, 
the High Court would not entertain an ap- 
peal, there would virtually be a stalemate 
rendering the party feeling aggrieved, with- 
out a remedy by way of right to appeal. 
The position has to be viewed in this con- 
text and a Bench of two Judges of the High 
Court would be justified in entertaining the 
appeal treating the order under challenge as 
one passed by the Vacation Judge in exer- 
cise of original jurisdiction of this Court. 
1962 Ker LT 344 and 1961 Ker LT 498, 
Referred. (Para 6) 

(C) Kerala High Court Act (5 of 1959), 
$. 5 — Right of appeal — Not restricted to 
‘final’ orders. 


An appeal shall lie from any judgment 
or order of a Single Judge if the same has 
been rendered in exercise of original juris- 
diction. The word ‘order’ is not in any way 
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qualified. On comparing that provision 
with Section. 109 of the Code of Civil Pro- 
cedure, 1908, which confers right of appeal 
to the Supreme Court, it would be clear 
that the legislature has taken care to qualify 
the word ‘order’ occurring in all the clauses 
in the latter provision, viz., clauses (a), (b) 
and (c) of Section 109 with the adjective: 
‘final’. It cannot be assumed that the State 
Legislature was not aware of Section 109 
of the Code when it enacted Section 5 (1) 
of the High Court Act, 1959, without, on 
the face of it, limiting the right of appeal 
to ‘final orders’ end conferring right of ap- 
peal from any order, be it final, provisional 
or otherwise. (Para 8) 
(D) Kerala High Court Act (5 of 1959), 
S. 5 — Right of appeal — Right of appeal 
being a creature of statute, if the statute 
grants such a right the High Court cannot 
refuse to entertain the appeal — The langu- 
age of the provision granting the right and 
that alone is to be examined to see whether 
or not such a right is granted. (1913) 40 
Ind App 140 (PC) and AIR 1924 PC 95, 
Followed. (Para 8) 
Cases Referred: Chronological Paras 
1967 Ker LT 875 = 1967 Ker LJ 488 7 
1962 Ker LT 344 6 
1961 Ker LT 498 = 1961 Ker LJ 696 6 
AIR 1924 PC 95 = 51 Ind App 72 8 
(1918) 40 Ind App 140 = ILR 40 Cal 635 
(PC) 8 
N. N. Sugunabalan, for Chandrasekha- 
ran and Chandrasekhara Menon, for Appel- 
lant; K. P. V. B. Ejman and B. R. Alva, for 
Respondents, , 


BHASKARAN, J:— The appeal is 
against an order passed by the Vacation 
Judge of this Court on C. M. P. No. 6361 
of 1975 on the file of this Court in O. S. 
No. 7 of 1975 on the file of the Munsiff’s 
Court, Kasaragod. C. M. P. No. 1872 of 1975 
is under Section 5 of the Limitation Act 
for condoning the delay in filing the above 
appeal. Though C. M. P. No. 1872 of 
1975 alone was posted for hearing today, as 
a preliminary objection was raised in regard 
to the maintainability of the appeal itself 
by Shri K. P. V. B, Ejman, the counsel] for 
the respondents, by agreement of the parties 
the appeal also was taken up for hearing 
and disposal along with it. 

2. Regarding facts leading to the fil- 
ing of the appeal and the petition for condon- 
ing the delay the submission of Shri N. N. 
Sugunapalan, the counsel for the appellant, 
could be briefly stated as follows: Under 
the impugned order, the Vacation Judge of 
this Court had appointed a Receiver for the 
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properties described in the schedule to the 
petition. The order was passed ex parte, 
though the appellant, as defendant in the 
suit, had entered appearance in the Court of 
the Munsiff of Kasaragod as early as on 
5th February, 1975, and he came to know 
about it only when the Receiver went to 
the place for taking possession of the pro- 
perties. He made an application in this Court 
for the grant of certified copy of the order; 
but did not succeed in getting it as he was 
told that the records had by then been des- 
patched to the Munsiff’s Court. He made an 
application in the Court of the Munsiff, but 
then also he did not succeed as he was in- 
formed that Court could not grant the copy 
of an order passed by this Court, It is there- 
after he filed the appeal along with two 
petitions (1) C. M. P. No. 1872 of 1975 for 
condoning the delay in filing the. appeal, 
under Section 5 of the Limitation Act, and- 
(2) C. M. P. No. 1878 of 1975 for a direc- 
tion to the Munsiff of Kasaragod to grant 
him’a certified copy of the order on C. M. P. 
No. 6861 of 1975 passed by this Court on 


‘29th April 1975, under Section 151, C. P. C. 


In the meanwhile on memo No. 1 of 1975 
filed by the Receiver, the learned Munsiff 
passed the following order: 

“Appointment of a Receiver is already 
done by the High Court. It is not open 
for the defendant to challenge the order in 
this Court. Hence memo allowed. Receiver 
is directed to sell the rights by public auc- 
tion.” 


3. Formulating his objections to the 
maintainability, Shri Ejman submitted: (1) 
By and urder Section 4 (2) (a) of the Kerala 
High Couft Act, decrees and orders coming 
under Section 3 of the said Act are excluded 
from the powers of a Bench of two Judges, 
and therefore, an order passed by a Single 
Judge in exercise of the powers under S. 3 
(11) of the said Act is not appealable to a 
Bench of two Judges, and (2) appeal, if any, 
should be only to the Subordinate Judge. 
of Kasaragod as provided in Section 13 of 
the Civil Courts Act, inasmuch as the power 
exercised by the Vacation Judge is that of 
the Civil Court, 


4. Let us now notice the relevant 
provisions in regard to appeals in the Code 
of Civil Procedure, Kerala Civil Courts Act, 
and the Kerala High Court Act. Appeals 
from original decrees and orders of the Civil 
Courts are governed by the provisions of 
Sections 96 to 112, falling within Part VII, 
Order XLI, and Order XLIII C. P. C. Right 
to appeal against an original decree, and an 
order, passed by a Civil Court is as con- 


34 Ker, [Prs. 4-7] 


ferred on the parties under the provisions of 
Section 96 and Section 104, C. P. C. res- 
pectively. The Courts to which such appeals 
would lie are as provided in Section 18. fal- 
ling within Part III dealing with jurisdiction 
of the Kerala Civil Courts Act. Rights to 
appeal from judgments and orders of a 
Single Judge of the High Court is as pro- 
vided in Section 5 of the Kerala High 
Court Act. 


5. Sri Ejman’s arguments that be- 
cause of'the provisions contained in Sec. 4 
(2) (a) of the Kerala High Court Act, the 
appellant in the present case is without a 
right to appeal, appears to proceed from a 
misconception of the legal position. For ‘one 
thing, right to appeal against judgments and 
orders of a Single Judge is conferred on 
ithe party aggrieved, by Section 5, not by 
Section 4 of the Act. Right to appeal, in 
other words, has to be traced to the provi- 
sions of Section 5 of the Act. Sections 8 
and 4 of the Act, respectively, are to regu- 
late the powers of Single Judges and Ben- 
ches of two Judges of the High Court. We 
are not in agreement with the argument of 
Sri Ejman that the reference to the word 
“those” after the words “except” occurring 
in Section 4 (2) (a) of the Kerala High 
Court Act is to “decree or order of a civil 
Court” occurring earlier in the same clause. 
The exclusion of the power of the Bench of 
two Judges, in our opinion, relates to “ap- 
peals” coming under Section 3 of the Act. 
Acceptance of Sri Ejman’s argument would 
lead to absurd consequences, as in that case 
a Bench of two Judges of this court will not 
have power to hear appeals from any judgment 
or order passed by a Single Judge in exer- 
cise of the power under Section 3 of the 
Kerala High Court Act, for instance, from 
judgments passed in exercise of the original 
jurisdiction under any law for the time be- 
ing in force as provided in Section 3 (8) of 
the said Act. The use of the plural term 
“those” also indicates that the reference is 
to “appeals” as otherwise the singular term 
“that” would have been aptly used if the 
reference was to the singular term “decree” 
or “order” occurring in the earlier part of 
the clause. We also find no force in the 
contention of the counsel that the appeal 
would not lie without a certificate from the 
Judge who passed the order, as that ques- 
tion would arise only in cases of appeals 
from a judgment passed by a Single Judge 
in exercise of the appellate power, and the 
position is clearly beyond doubt from the 


provisions contained in Section 5 (8) of the 
Kerala High Court Act. 
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6.. We will now pass on to the se- 
cond point urged by Sri Ejman, according 
to whom, if at all, the appeal would lie 
only to the Civil Court as provided in Sec- 
tion 18 of the Kerala Civil Courts Act, (Act 
1 of 1957), In support of his argument 
he has referred us to the following observa- 
tion of Madhavan Nair, J, in Appu v. 
Muthuvelu, 1962 Ker LT 344. 


“It is evident that the Vacation Judge 
exercising jurisdiction under Section 19 (2) 
of the Civil Courts Act, 1957, is really exer- 
cising the powers of the Civil Courts to the 
extent indicated in the section.” 


It may, however, be noted that the passing 
of a final order is beyond the jurisdiction of 
the Vacation Judge in exercise of the powers 
under Section 19 (2) of the Civil Courts 
Act. The position is clear from the wording 
of the section; and Madhavan Nair, J. in 
Kolavan v. Allu Acha Menon, 1961 Ker LT 
498, has clarified the position as follows:— 


“Under the latter provision the Vacation 
Judge is empowered only to make provi- 
sional orders in urgent matters in suits, ap- 
peals or other proceedings which normally 
lie in Subordinate Courts and it is expressly 
provided therein that such provisional orders 
are to remain in force only until the matters 
have been heard and decided by the Subor- 
dinate Courts concerned. It is clear there- 
from that, such provisional orders are of ad 
interim nature and the final orders thereon 
are not to be made by the Vacation Judge.” 


, In the present case what happened was that 


the learned Munsiff, who found that the Va- 
cation Judge had already passed an order 
which was not in the nature of a provisional 
ad interim -— order, declined to consider 
the matter on merits obviously for the rea- 
son that the order did not fall within the 
ambit of Section 19 (2) of the Kerala Civil 
Courts Act, and therefore, beyond his power 
to hear and decide. If this Court, on the 
cther hand, holds that, though not a provi- 
sional order as contemplated by Section 19 
(2) of the said Act, this Court would not 
entertain an appeal, there would virtually 
be a stalemate rendering the party feeling 
aggrieved, without a remedy by way of right 
to appeal. The position has to be viewed in 
this context, and in doing so, we come to 
the conclusion that a Bench of two Judges 
of this Court would be justified in enter- 
taining the appeal treating the order under, 
challenge as one passed by the Vacation 
Judge in exercise of original jurisdiction of 
this Court. 

7. There is no right of appeal against 
the order or judgment of a Court of com- 
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petent jurisdiction unless expressly provided 
for by statute. In Kuriakose v, Regional 
Transport Authority, 1967 Ker LT 875 = 
1967 Ker LJ 433, M. S. Menon, C. J, on 
behalf of a Full Bench of this Court said: 

“Tt is settled law that a right of appeal 

is not a natural or inherent right, and that 
it does not exist unless expressly granted by 
a statute of rules having the force of a sta- 
tute. The maximum that can be said in 
favour of an appellant is that in cases of 
doubt arising from the wording of a grant, 
he should be entitled to the benefit of that 
doubt.” 
On an anxious consideration of the question 
before us we are of the view that the ap- 
pellant before us should, at any rate, “be 
entitled to the benefit of doubt arising from 
the wording of the grant”, if it be that he 
could not appeal by virtue of an express or 
explicit grant in that behalf. 

8. Section 5 (1) of the Kerala High 
Court Act, 1958 reads: 

“5. Appeal from judgment or order of 
Single Judge— An appeal shall lie to a 
Bench ot two Judges from— 

(1) A judgment or order of a Single 
Judge in the exercise of original jurisdic- 
tion;” 

Therefore, an appeal shall lie from any judg- 
ment or order of a Single Judge if the same 
has been rendered in exercise of original 
jurisdiction. Note that the word ‘order’ is 
not in anv way qualified. On comparing 
that provisson with Section 109 of the 
Code of Civil Procedure, 1908, which con- 
fers right of appeal to the Supreme Court 
it would be clear that the Legislature has 
taken care to qualify the word ‘order’ oc- 
curring in all the clauses in the latter 
provision viz., clauses (a), (b) and (c) of 
Section 109 with the adjective: ‘final’, We 
cannot assume that the State Legislature 
was not aware of Section 109 of 
the Code when it enacted Section 5 (1) of 
the High Court Act,. 1958, without, on the 
face of it, limiting the right of appeal to 
‘final orders’ and conferring right of ap- 
peal from any order, be it final, provi- 
sional or otherwise, It appears to us that 
the change of language was intended to 
enlarge the scope of appeals from orders 
passed by a Single Judge of the High 
Court in exercise of his original jurisdic- 
tion; at any rate applying the doctrine of 
‘benefit of doubt’ enunciated by the learn- 
ed Chief Justice in the Full Bench case 
mentioned above we should hold that an 
appeal would lie from any order passed 
by a learned Single Judge of this court 
in exercise of his original jurisdiction. 
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We hasten to caution, that entertainabi- 
lity of an appeal is one thing and refusal 
to interfere with an order for the reason 
that the aggrieved party can seek his 
remedy at a later stage before the same 
court or before another court, since the 
order has not become final is an entirely 
different matter, but we wish to empha- 
sise that right of appeal being a creature 
of statute, if the statute grants such right 
we cannot refuse to entertain the same. 
And, to see whether such a right is con- 
ferred or not what is to be examined is 
the language of the provision conferring 
that right, and that alone. For instance 
despite prohibition of further appeals, it 
has been held that a further appeal 
would lie to the Privy Council, In Tekait 
Krishna Prasad Singh v. Moti Chand, 
(1913) 40 Ind App 140 (PC), Lord Meulten 
on behalf of Board said (at p, 149) that 
‘the provision at the end of Section 589 
{of the Code of Civil Procedure, 1892) 
providing that orders passed in ‘appeal 
under that section shall be final cannot 
restrict the provision that appeals may 
be brought to the King in Council from 
them’, Again in Ramlal v. Kishan Chan- 
dra, AIR 1924 PC 95, Lord Parmoor re- 
ferring to Section 104 (2) of the Code of 
Civil Procedure, 1908, said that there was 
nothing in that section ‘to take away the 
general right of appealing to the Crown 
given by Section 109 of the Code, (See at 
pp. 100-101). 


9. The further question, there- 
fore, to be considered is as to whether 
the order was passed by the learned Sin- 
gle Judge in exercise of original jurisdic- 
tion. Certainly the jurisdiction exercised 
was neither appellate, nor revisional, nor 
even supervisory. Thus the jurisdiction 
exercised can only be original jurisdic- 
tion, 


10. It could not also be said that 
there is no precedents of an appeal against 
an order purported to have been passed 
by the Vacation Judge, in exercise of the 
powers under Section 19 (2) of the Kerala 
Civil Courts Act, 1957, having been en- 
tertained and decided by a Division 
Bench of this court, for instance, A, S 
No. 128 of 1975, though occasions for fil- 
ing such appeals might be far and few. 
The preliminary objection relating to the 
maintainability of the appeal raised by 
Sri Ejman is therefore ruled out. 

11. The appellant, it is averred, 
came to know about the passing of the 
ex parte order appointing the Receiver 
only when the Receiver went to the place 
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for taking possession of the property. 
. Thereafter without delay he took steps to 
obtain a certified copy of the order, by 
filing petitions in this court and the Mun- 
siffs Court; yet he could not obtain one. 
The delay in filing the appeal having been 
satisfactorily explained, we allow C.M.P. 
No. 1372 of 1975 for condoning the delay 
filed by the appellant. 


12. In disposing of the appeal all 
that we need do in the circumstances of 
the case is to direct the Munsiff of Kasa- 
ragod to bear and decide the matter on 
its merits treating the impugned order 
passed by the Vacation Judge as a provi- 
sional order falling within the ambit of 
Section 19 (2) of the Kerala Civil Courts 
Act; and we do so. In order that the 
order on Receiver’s Memo No. 1 of 1975 
passed by the learned Munsiff might not 
stand as a technical defect in the way of 
implementation of our direction, in exer- 
cise of our revisional power, we set aside 
the said order passed by the learned Mun- 
siff and direct him to pass appropriate 
orders on merits in the light of phe obser- 
vations in this judgment. 

13. The appeal and the petition 
are disposed of as above, No costs, 

Order accordingly. 
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G. Gopinathan Nair and others, Peti- 
tioners v, State of Kerala and others, 
Respondents. 


O, P. Nos. 4420 and 4228 of 1973 and 
926 of 1974, D/- 14-1-1978. 

(A) Kerala Co-op. Societies Act (21 
of 1969), S, 80 — Validity — No encroach- 
ment upon field occupied by Banking Re- 
gulation Act (1949). (Banking Regulation 
Act (1949), S. 3). 

The power to make laws in respect 
of Co-operative Societies registered un- 
der the Act is within the exclusive do- 
main of the State Legislature since it is 
a subject covered by Entry 32 of List I 
in the Seventh Schedule of the Constitu- 
tion. It was therefore fully open to the 
State Legislature to enact the provision 
contained in Section 80 of the Act em- 
powering the State Government to classi~ 
fy co-operative societies according to their 
type and financial position, to specify the 
staff pattern to be adopted by the dif- 
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ferent classes of co-operative societies and 
also to make rules relating to the qualifi- 
cations, remuneration, allowances and 
other conditions of service of the officers 
and servants of the different classes. of 
Co-operative Societies. (Para 6) 


The rule-making power conferred by 
Section 80 of the Act does not encroach 
into the field occupied by the provisions 
relating to the same matters contained in 
the Banking Regulation Act, 1949. That 
Section.3 of the Banking Regulation Act 
specifically lays down that except in the 
manner and to the extent specified in 
Part V of the said Act none of the other 
provisions of the said Act are applicable 
to Co-operative Societies, (Para 6) 


Under Part V there is no provision 
dealing with any of the following mat- 
ters, namely, (a) the classification of such 
institutions on the basis of their financial 
position, (b) staff-pattern by the said in- 
stitutions or (c) conditions of service of 
the employees in such institutions. 

(Para 6) 

Section 80 does not constitute an in« 
fringement of the principle of autonomy 
of the co-operative societies. The provi~ 


- sions of the Act do not disclose the exist- 


ence of any such underlying princivle of 


vesting complete autonomy in the co- 
operative societies, (Para 9) 
(B) Kerala Co-operative Societies 


Rules (1969), Rr. 182 to 200 and Appendix 
HI — Validity — Not arbitrary or unrea- 
sonable — No infringement of principle 
of autonomy of Co-op. Societies, 

The pay structure specified in Ap- 
pendix III of the rules is not arbitrary or 
unreasonable, (Para 7) 

There may be rare instances in which 
the introduction of uniform conditions of 
service may temporarily give rise ta 
hardships, but that will be no ground for 
invalidating the prescription of common 
service conditions made under Section 80. 
Considerations of individual hardships 
will have to subserve more important 
consideration relating to the attainment 
of the common welfare of the larger body 
of employees of the different classes of 
co-operative societies in general, 

(Para 8) 

The rules do not infringe the princi« 
ple of autonomy of co-operative societies, 
It is in furtherance of the legislative in- 
tent of securing the efficient functioning 
of co-operative societies that power has 
been conferred on the Government by 
Section 80 to make rules for regulating 
the conditions of service of the officers 
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and servants of the different classes of 
societies in order to ensure uniformity of 
service conditions and protect the em- 
ployees from arbitrary treatment at the 
hands of individual employers like the 
Sécieties, (Para 9) 

It may be that in certain cases the 
provisions contained in the Rules or in 
Appendix III may prove to be temporari- 
ly disadvantageous to the- employees 
working under any particular Society. 
Such hardships are bound to be there 
whenever any uniform set of rules relat- 
ing to conditions of service is brought 
into force. Such a circumstance even if 
found to exist will be no ground for in- 
validating the rules framed under the 
Statute, once it is found that the legisla- 
tive provision empowering the framing of 
such common service rules is perfectly 
legal and valid (Para 10) 

K. Chandrasekharan, K. Vijayan, K. 
Velayudhan Nair, V, S. Moothath and M. 
N. Sukumaran Nair, N. A. Muraleedhba- 
ran, for Petitioners, T. D. Rajalakshmi, 
C. M. Kuruvilla and Govt. Pleader, for 
Respondents. 

BALAKRISHNA ERADI, J.:— These 
writ petitions raise common questions 
concerning the validity of Section 80 of 
the Kerala Co-operative Societies Act 
(hereinafter referred to as the Act) and 
Rules 182 to 200 and Appendix JII of the 
Kerala Co-operative Societies Rules (here~ 
inafter referred to as the Rules) framed 
under the aforesaid section. . 

2. The petitioner in O, P. No, 4228 
of 1973 is a Co-operative Society carrying 
on banking business in the name and 
style the Thiruvalla East Co-operative 
Bank Limited No, 3260, O. P. No. 926 of 
1974 is a writ petition filed by a share- 
holder of the aforementioned Co-operative 
Society. The petitioners in O. P. No. 4420 
of 1973 are four employees of the Kerala 
State Co-operative Bank Ltd., Trivan- 
drum. 

3. By the impugned Rules framed 
under Section 80 of the Act, Government 
have classified the Co-operative Societies 


according to their type and financial posi-~. 


tion in the manner shown in Appendix ITI, 
prescribed the staff pattern to be adopt- 
ed by Societies belonging to the different 
classes and laid down the conditions of 
service of officers and servants of the dif- 
ferent classes of Societies. The common 
plea takeri in these writ petitions is that 
neither the State Legislature nor the 
State Government is competent to pres- 
cribe either by Statute or by Rules the 
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staff-pattern and conditions of service of 
employees of Co-operative Societies 
which are engaged in the business of 
Banking because the said subject-matter 
is governed exclusively by, the provisions 
Act, 1949 
which is a Central enactment dealing 
inter alia with the subject of staff-pattern 
and conditions of service of the members 
of the staff of Banking institutions, On 
this basis it is submitted on behalf of the 
writ petitioners that the impugned rules 
made by the State Government in pur- 
ported exercise of the powers conferred 
by Section 80 of the Act cannot be re- 
garded as constitutionally valid or en- 
forceable. Another plea put forward by 
the Co-operative Bank which is the writ 
petitioner in O, P, 4228 of 1973 is that 
the pay scales specified in Appendix III 
are wholly arbitrary and that in case the 
petitioner-Bank isscompelled to give effect 
to those scales in respect of its staff it 
will not be possible for the Bank to carry 
on business as an economically viable 
unit. According to the learned advocate 
appearing on vehalf of the Bank there 
has not been due advertence by the rule- 
making authority to the vitally relevant 
factor concerning the capacity of the 
Banking Societies to meet the additional 
expenditure that will necessarily result 
from the re-fixation of the salaries 
of their employees in accordance with the 
scales specified in Appendix III and that 
the failure to make such a realistic ap- 
proach renders the impugned rules and 
the pay scales prescribed in Appendix III 
unreasonable and arbitrary. 


4, The grievance that is put for- 
ward by the four employees who figure 
as writ petitioners in O. P, 4420 of 1973 
is that under the Bye-laws of the Society 
in whose service the petitioners are em- 
ployed, the age of superannuation has 
been fixed as 60 years, Rule 183 (2) as it 
stood at the time of the institution of 
these writ petitions stipulated that no 
employee shall be eligible to continue in 
the service of the Society after he attains 
the age of 55 years, That rule, however, 
contained a proviso to the effect that the 
committee of the society may with the 
previous approval of the Registrar and 
for reasons to be recorded in writing 
allow extensions for a period of one year 
at a time subject to a maximum of three 
years. By an amendment carried out in 
Rule 183 (2) during the pendency of this 
writ petition the said age limit has been 
enhanced to 58 years, In addition to the 
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plea taken by them in common with the 
petitioners in the other writ petitions 
that in respect of Co-operative Societies 
carrying on the business of banking the 
terms and conditions of service of the 
employees cannot be laid down either by 
an enactment of State Legislature or by 
Rules framed thereunder, these petition- 
ers also contend that the autonomy of the 
Co-operative Societies has been seriously 
interfered with by the impugned rules 
inasmuch as they compel the societies to 
alter the provisions contained in their 
bye-laws regarding the age of super- 
annuation of their employees, It is urged 
that, besides such interference being op- 
posed to the scheme underlying the Act 
it also constitutes an illegal infringement 
of the rights that have already become 
vested in the employees like the present 
petitioners who are entitled under the 
bye-laws of the concernéd Societies to be 
retained in service till they attain the 
age of 60 years. A further contention 
raised in O, P, 4420 of 1973 is that at the 
time when the impugned Rules were 
brought into force certain proposals 
were pending with the committee of the 
Co-operative Society in whose service the 
writ petitioners are employed for a revi- 
sion of the pay scales of the staff and the 
enhanced grades which were proposed to 
be given to the employees are far higher 
than those mentioned in Appendix III. As 
a result of the promulgation of the im- 
pugned Rules which make it obligatory 
for the Societies to adopt and implement 
the pay structure specified in Appendix 
III, the petitioners and other employees 
of the Society are said to have been put 
to serious prejudice and this circumstance 
is put forward by them as an additional 
ground in support of the challenge raised 
by the petitioners against the validity of 
the impugned Rules, 


5. After hearing both sides we 
have unhesitatingly come to the conclu- 
sion that there is no substance in any of 
the contentions raised on behalf of the 
petitioners, Admittedly, the Co-operative 
Banks with which we are concerned in 
these writ petitions are Societies register- 
ed under the Kerala Co-operative Socie- 
ties Act. It may be that these societies 
are engaged in certain types of business 
which will come generally within the 
description of Banking business, That 
fact will not however detract from their 
character as Co-operative Societies. In 
fact, it is only because these institutions 
have been registered as Co-operative So- 
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cieties under the State enactment that 
they are enabled to carry on the business 
of banking without being put to the ne- 
cessity of strictly complying with any 
of the provisions contained in the Bank- 
ing Regulation Act. 


6. The power to make laws in res- 
pect of Co-operative Societies registered 
under the Act is within the exclusive do- 
main of the State Legislature since it is a 
subject covered by Entry 32 of List IT in 
the Seventh Schedule of the Constitu- 
tion. It was therefore fully open to the 
State Legislature to enact the provision 
contained in Section 80 of the Act em- 
powering the State Government to classi- 
fy co-operative societies according to 
their type and financial position to spe- 
cify the staff pattern to be adopted by 
the different classes of co-operative so- 
cieties and also to make rules relating to 
the qualifications, remuneration, allow- 
ances and other conditions of service of 
the officers and servants of the different 
classes of Co-operative Societies. The 
contention advanced on behalf of the pe- 
titioners is that the rule-making power 
conferred by Section 80 of the Act en- 
croaches into the field occupied by the 
provisions relating to the same matters 
contained in the Banking Regulation Act, 
1949. This argument omits to take note 
of the fact that Section 3 of the Bank- 
ing Regulation Act specifically lays down 
that except in the manner and to the ex- 
tent specified in Part V of the said Act 
none of the other provisions of the said 
Act are applicable to Co-operative So- 
cieties. Amongst the provisions in the 
Banking Regulation Act which have been 
made applicable to Co-operative Societies 
under Part V of the said Act we have not 
been shown any section which deals with 
any of the following matters, namely, (a) 
the classification of such institutions on 
the basis of their financial position, (b) 
staff-pattern by the said institutions or (c) 
conditions of service of the employees in 
such institutions, Such being the position, 
the contention advanced by the petition-! 
ers that Co-operative Societies carrying 
on the business of banking are governed 
in respect of such matters, only by the 
Provisions contained in the Banking Re- 
gulation Act, 1949 is devoid of any sub- 
stance, 





7. We do not also find any merit 
in the plea put forward by the writ peti- 
tioners in O. P, Nos. 4228 of 1973 and 926 
of 1974 that the pay structure specified in 
Appendix III of the impugned rules is 
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parhiteary and unreasonable, A mere re- 
ference to the scales of pay specified in 
Appendix III is sufficient to show how 
shallow this contention is. The highest 
starting pay specified even in respect of 
employees of Societies having a working 
capital exceeding Rs. 50 lakhs is only 
Rs. 400/- and the starting pay for the 
lower grade posts in Societies belonging 
to that category is only Rs. 85/-. In the 
context of the present day conditions: the 
scales fixed in Appendix [IJ cannot be 
said to be arbitrary or excessive, We may 
also observe that the petitioners have 
not placed before this Court any material 
whatever in support of their contention 
that the pay scales specified in Appendix 
III of the impugned rules are unreason- 
able. 


8. Coming now to the contentions 
raised by the petitioners in O. P. 4420 of 
1973 we see no merit in the argument 
advanced on behalf of the writ petition- 
ers that they had acquired a vested right 
in regard to the duration of their tenure 
in service under the bye-laws of the Co- 
operative Societies in question and that 
the said right is not liable to be interfer- 
ed with by the making of common service 
rules for different classes of societies in 
purported exercise of the powers confer- 
red by Section 80 of the Act, The obvious 
intendment of Section 80 is that the em- 
ployees working under the different clas- 
ses of Co-operative Societies (the classifi- 
cation of societies being one based on 
their financial position and the nature of 
the business carried on by the societies) 
should be ensured uniform conditions of 
service as that would conduce to the effi- 
cient working of the Societies in general 
by building up a contented service pro- 
tected from arbitrary treatment at the 
hands of the employers. There may be 
rare instances in which the introduction 
of such uniform conditions of service 
may temporarily give rise to hardships, 
but that will be no ground for invalidat- 
ing the prescription of common service 
conditions made under Section 80. Consi- 
derations of individual hardships will 
have to subserve more important consi- 
deration relating to the attainment of 
the common welfare of the larger body 
of employees of the different classes of 
co-operative societies in general. 


9. We do not also find any sub- 
stance in the plea put forward by the 
writ petitioners that Section 80 and the 
impugned rules constitute an infringe- 
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ment of the principle of autonomy of the 
co-operative societies. The provisions of 
the Act do not disclose the existence of 
any such underlying principle of vesting 
complete autonomy in the co-operative 
societies; on the other hand, the act con- 
tains several provisions imposing restric- 
tions and controls on the functioning of 
the Societies with a view to obviate mis- 
mangement and to ensure their efficient 
and proper working. It is in furtherance 
of the legislative intent of securing the 
efficient functioning of co-operative so- 
cieties that power has been conferred on, 
the Government by Section 80 to make 
rules for regulating the conditions of ser- 
vice of the officers and servants of the dif- 
ferent classes of societies in order to en- 
sure uniformity of service conditions and 
protect the employees from arbitrary 
treatment at the hands of individual em- 
ployers like the Societies. The attack 
levelled by the petitioners in ©. P. 4420 
of 1973 against the provisions of Section 
80 and the Rules on the aforementioned 
ground has also to fail. 


| 


10. What has been stated above 
applies equally to the contention put for- 
ward by the petitioners that by reason of 
the introduction of the impugned rule 
their prospects of obtaining better scales 
of pay in implementation of certain pro- 
posals which were pending consideration 
before the committee of the Society have 
been prejudicially affected. As observed 
by us already, it may be that in certain! 
cases the provisions contained in the 
Rules or in Appendix III may prove to 
be temporarily disadvantageous to the 
employees working under any particular; . 
Society, Such hardships are bound to bel 
there whenever any uniform set of rules! 
relating to conditions of service is 
brought into force. Such a circumstance’ 
even if found to exist will be no ground, 
for invalidating the rules framed under 
the Statute, once it is found that the 
legislative provision empowering the 
framing of such common service rules is 
perfectly legal and valid. 


In the light of the preceding discus- 
sion it follows that these writ petitions 
have only to be dismissed. We do so, but 
in the circumstances there will be no 
order as to costs. 


Petitions dismissed. 
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Joseph, Petitioner v, Tahsildar, Mee- 
nachil, Respondent. 


O. P. No. 3969 of 1974, D/- 22-10- 
1976. ; 

Kerala Plantations (Additional Tax) 
Act (17 of 1960), Section 9 (1) — Kerala 
Plantations (Additional Tax) Revision of 
Assessment Rules (1965), R. 10 (a) Pro- 
viso — Proviso to Rule 10 (a) to the ex- 
tent it bars appeals against assessments 
other than those under S. 5 (4) and S.6 of 
the Act is ultra vires S. 9 (1) of the Act 
— Appeal lies against assessment order 
under S, 3 (3). (Para 3) 

Jimmy John, for Petitioner; Gov- 
ernment Pleader, for Respondent. 


ORDER:— The vires of Rule 10 (a) 
of the Kerala Plantations (Additional Tax) 
Revision of Assessment - Rules, 1965 is 
questioned in’ this Original Petition. The 
petitioner’s father who was an assessee 
to plantation tax under the Kerala Plan- 
tations Tax Act, 1960, for short the Act, 
was issued Ext. P-1 notice under Sec. 3 
(3) for the revision of his assessment for 
the period 1965-66 to 1969-70, The peti- 
tioner’s father did not file any objections 
to Ext. P-1 notice and hence he was as- 
sessed to plantation tax on the basis of 
Ext. P-1 notice and Ext. P-2 notice of 
demand was issued to him on 29-12-1969. 
As a matter of fact the petitioner’s father 
was having only an extent of 6-01 acres 
of plantations when he received Ext, P-1 
notice even though the extent he was 
originally having was 42-21 acres. 
Against the assessment the petitioner’s 
` father filed an appeal before the Revenue 
Divisional Officer, Kottayam. But the 
same was dismissed by the Revenue Di- 
visional Officer on the ground that the 
petitioner’s father did not file any objec- 
tions to Ext. P-1 notice issued under Sec- 
tion 3 (3) of the Act. Against the appellate 
order of the Revenue Divisional Officer, 
the petitioner filed Ext, P-3 revision be- 
fore the 3rd respondent, the Board of 
Revenue, Trivandrum, as the petitioner’s 
father left this world by that time. But 
the 3rd respondent, the Board of Reve- 
nue iby Ext. P-4 proceedings dismissed 
Ext. P-3 revision on the ground that no 
appeal will lie against the assessment in 
question and hence the order of the ap- 
pellate authority does not call for any 
interference, The petitioner questions 
Ext, P-2 and Ext. P-4 in this Original 
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Petition over and above the challenge 
against Rule 10 (a) of the Kerala Planta- 
tions (Additional Tax) Revision of As- 
sessment Rules, 1965, for short, the rules. 

2. Shri- Jimmy John, learned 
counsel for the petitioner contends that 
the 3rd respondent, the Board of Reve- 
nue has gone wrong in holding that no 
appeal will lie against the assessment in 
question which was one under Section 3 
(3) of the Act. Learned counsel refers to 
Section 9 of the Act which deals with 
appeal against assessment etc. Section 9 
(1) reads: 

“9 Appeal against assessment etc.— ` 
(1) Any assessee objecting to the 
extent of plantation or the amount of 
plantation tax assessed under Section 5 
or Section 6-A or denying his liability to 
be assessed under this Act or objecting 
to any order of the assessing authority 
under this Act may appeal to the appel- 
late authority against the assessment or 
against such order: 

Provided that no appeal shall lie in 
respect of an assessment made under sub- 
section (4) of S. 5 or under S. -6.” 
According to the learned counsel an ap- 
peal shall lie against assessment except 
assessments made under S. 5 (4) and S, 6 
of the Act. Learned counsel points out 
that this is a case where the petitioner 
denies the liability to be assessed under 
the Act and hence irrespective of the 
fact whether the petitioner’s father filed 
any objections to Ext, P-1 notice under 
S. 3 (8) of the Act, an appeal will lie 
against the order of assessment, Learned 
counsel then refers to Rules 5 (a) and 10 
(a) of the Rules, which read: 


“5. (a) If the assessee files no objec- 
tions or produces no evidence in response 
to the notice under Rule 4, within the 
time specified in the notice the assessing 
authority shall straightway assess the 
party to Plantation Tax on the basis of 
the revised extent.” . 

“10. (a) An appeal against the deci- 
sion or orders of an assessing authority 
shall lie to the appellate authority ap- 
pointed by the Government by notifica- 
tion issued under sub-section (2) of S. 2 
of the Act: 

Provided however: that no appeal 
shall lie against an assessment order pass- 
ed under sub-rule 5 (a).” 

According to the learned counsel, the 
proviso to Rule 10 (a) which bars an ap- 
peal against the assessment order passed 
under Rule 5 (a) irrespective of the fact 
whether the assessment order is under 
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S. 5 (4), S. 6 or under any other provi- 
sion of the Act, is ultra vires of S. 9 (1) of 
the Act. Learned Govt. Pleader contends 
that in a case where the assessee does 
not file objections to the notice u/s. 3 (3), 
there will be no appeal as the assessee 
has no objection to the data given in ¢he 
notice. According to the learned Govern- 
ment Pleader the proviso to Rule 10 (a) 
is perfectly legal and valid and hence the 
appellate authority and the third respon- 
dent, the Board of Revenue who disposed 
of Ext, P-3 revision are perfectly right 
in holding that no appeal would lie in 
this case, 


3. Shri Jimmy John is well ‘found- 
ed in his contention. Under S. 9 (1) of 
the Act an appeal is barred only in res- 
pect of assessments under Ss, 5 (4) and 6 
of the Act. But as per the proviso to Rule 
10 (a) of the Rules an appeal against an 
assessment under Rule 5 (a) also is bar- 
red, So against an assessment other than 
those mentioned in the proviso to 8. 9 (1) 
also an appeal is barred by the proviso to 
Rule 10 (a) of the Rules. In this case ad- 
mittedly the assessment was under S, 3 
(3) of the Act and was not under 3. 5 (4) 
of the Act, As per Rule 5 (a) if an asses- 


see does not file his objections to © the 
notice issued under Rule 4 for revising 
the extent of his plantations under S. 3 


(3) of the Act, as assessment can be made. 
As the proviso to Rule 10 (a) of the Rules 
bars an appeal against an assessment 
under S. 3 (3) of the Act also, to that ex- 
tent the proviso is ultra vires of S. 9 (1) 
of the Act, So it goes without saying that 
against an assessment under S. 3 (3) of 
the Act an appeal will lie under S. 9 of 
the Act, Proviso to R. 10 (a) of the Rules 
to the extent that it bars appeals against 
assessments other than those under Ss, 5 
(4) and -6 of the Act is declared as ultra 
vires of S. 9 (1) of the Act. Ext. P-4 is 
set aside, The third respondent, the Board 
of Revenue is directed to pass fresh 
orders on Ext, P-3 revision. 


The Original Petition is allowed to 
the extent indicated above. There will be 
no order as to costs, ` ' 


Petition partly allowed. 
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BHASKARAN AND CHANDRA- 
SEKHARA MENON, JJ. 


Kunhamina Umma and others, 
tioners v. Special Tahsildar 
Respondents. 

A. S. No. 258 of 1973, D/- 18-8-1976. 

(A) Evidence Act (1872), Ss. 90 and 
68 — Scope of S. 90 — Thirty Years old 
document — Proof of execution — Pre- 
sumption under Section 90 is in the dis- 
cretion of Court. ` 
~ The true scope of S. 90 is that the 
section does away with the strict rules of 
proof which are enforced in the case of 
private documents, by giving rise to a 
presumption of genuineness with regard 
to documents reaching a certain age. If 
private documents not less than thirty 
years old are produced from proper cus- 
tody, and are on their face free from sus- 
picion, the court may presume that they 
have been signed or written by the per- 
son whose signatures they bear ‘or in 
whose handwriting they purport to be, 
and that they have been duly attested 
and executed, if the purport so to be. In 
other words, documents thirty years old 
prove themselves, The section deals with 
the admissibility of such old documents 
without proof in the usual manner, but 
the credit to be given to them depends 
on the discretion of the court exercised 
in a judicial manner and the particular 
circumstances of each case, No doubt, the 
presumption is permissive and according 


Peti- 
and others, 


to the circumstances of each case the 
court may or may not raise it. (Para 10) 
(B) Evidence Act (1872), Ss, 68, 67 


and 90 — Execution of document — Proof 
of — Calling of attesting witness — Ne- 
cessity — Documents of 30 years old — 
Presumption under S, 90. 

The documents in question the as- 
signment deed and the gift deed were re- 
gistered documents and were thirty years 
old when the evidence was adduced in 
the case, There was no specific denial of 
the execution of the documents by the 
respondents either in the statements or 
in the evidence tendered to the Court. 
Both the assignor and the assignee the 
donor and the donee were dead. Nobody 
has also spoken that any of the attesting 
witnesses were alive at the time when 
evidence was taken. 

Held that there was novnecessity to 
call the attesting witness to prove the 
gift deed which was required by law to 
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be attested iby two witnesses. As far as 
deed of assignment was concerned, there 
was no question of calling an attesting 
witness as it was not required by law to 
be attested, (Para 11) 


Mere fact of pleading that one did 
not admit the genuineness of the docu- 
ment does not put the necessity of call- 
ing the attesting witness. There must be 
specific denial of execution of document. 
‘Specifically’ means with ‘exactness and 
precision’, ‘in a definite manner’. It means 
something more than a general denial. 
AIR 1951 Nag 343, Rel. on. (Para 11) 

(C) Evidence Act (1872), S. 68 — 
Proof of registered document — Certifi- 
cate endorsed on a registered deed and 
by the registering officer is a relevant 
piece of evidence for proving its execu- 
tion, 1964 Ker LT 945, Approved. Con- 
flicting. Case law discussed — (Registra- 
tion Act (1908), S. 60). (Paras 15, 19) 

(D) Civil P. C. (1908), O. 6, Rr. 2 and 
4 — Pleadings — Plea of undue influ- 
ence — Absence of specific pleading — 
Effect, 


While it is true that ‘undue influ- 
ence’, ‘fraud’, ‘misrepresentation’ are 
cognate vices and may, in part, overlap 
in some cases, they are in law distinct 
categories and are in view of Order 6, 
Rule 4 read with Order 6, Rule 2, requir- 
ed to be separately pleaded, with specifi- 
city, particularity and precision, A party 
can succeed only by what he alleged and 
proved. He cannot be allowed to travel 
beyond by what was pleaded by him and 
put in issue. AIR 1976 SC 163, Foll, 

(Para 23) 

There must be the allegation for the 
fact that a person in a position of dori- 
nation has used the position to obtain 
unfair advantage for himself and so as to 
cause injury to the person relying upon 
his authority or aid. In the absence of 
such pleading the rule regarding burden 
of proof has no operation. The law says 
that not only the person must have domi- 
nant position, but he must use it, The 
burden of proving undue influence is not 
discharged merely by showing that a bene- 
ficiary had the power unduly to overbear 
the will of the testator, unless it is shown 
that in the particular case the power was 
exercised. There must be specific plead- 
ing in the case. (Para 24) 

Held in the circumstances of the case 
that in absence of such pleading it could 
not be said that the assignment deed and 
the gift deed in question were not valid 
documents voluntarily executed by the 
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executant lady with knowledge of their 
contents. (Para 25) 


(E) Limitation Act (1963), Arts, 64-65 
~~ Co-owners — Adverse possession — 
Principles. 


The principle that the sole possession 
and enjoyment of the profits of the pro- 
perty will not constitute ouster as re- 
gards the other co-owners can hardly 
apply where possession has continued for 
a considerable period of time exclusively 
with one co-owner and prima facie to 
the exclusion of other or others. 

(Para 27) 

If the one co-owner takes possession 
and continues in possession for a long 
time enjoying the income of the property 
without sharing it with other co-owner 
it is a strong circumstance indicative of, 
or from which an inference can be drawn, 
that there was ouster of the co-owners 
not in possession; and if other circum- 
stances also exist in support of this, 
courts will be justified in inferring ouster 
or exclusion, (Case law discussed.) 

(Para 28) 
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P. C. B. Menon and V. P, Mohan- 
kumar, for Petitioners; B, Moosakutty, 
T. S5. V. Iyer, P. B. Balasubramaniam and 
Govt, Pleader, for Respondents. 


CHANDRASEKHARA MENON, J.:— 
This appeal arises out of a proceedings 
for apportionment of compensation for 
land acquired between rival claimants. 
The appellants are claimants 5 to 9 in 
L.A.O.P. 43/69 on the file of the Sub 
Court, Badagara, Two items of properties 
are involved in the proceedings, These 
properties are in Nochad village in Qui- 
landay Taluk, The first ‘item is known as 
Edathil Porayi Paramba measuring 35 x 30 
six feet koles and the other Uppilavulla- 
thil Paramba measuring 38x 38 six feet 
koles, Claimants 1 and 2 are the jenmies 
and third claimant the intermediary with 
respect to the properties, The fourth 
claimant is Melcharthdar with regard to 
item 2. 

2. Admittedly one Upathu Umma 
was the tenant in possession of both the 
items of the properties, Claimants 5 to 9 
who are the wife and children of Soopi one 
of the sons of Upathu Umma claims that 
as per two documents executed by Uppa- 
thu Umma in favour of Soopi on 22-7- 
1941, they have got exclusive tenancy 
rights over the acquired properties and 
the entire compensation in respect of 
the tenancy and occupancy rights in the 
properties should be paid to them. These 
documents are marked in the case as 
Exs. A15 and A16, Ex A15 is a deed of 
assignment and the other one of gift. 

3. Including Soopi, Uppathu Umma 
had nine children, They are -Mammad 
whose heirs are claimants 14 to 17, (2) 
Abdurahimankutty, whose heirs are 
claimants 18 to 24, (3) Assankutty whose 
sole heir is claimant 25, (4) Soopy, whose 
heirs as stated earlier are claimants 5 to 
9, (5) Ibrayi who is the twelfth claimant, 
(6) Ayissa, (7) Kunhiabdulla, (8) Ummay- 
ya the thirteenth claimant and (9) Kunhi- 
ummatha, whose heirs are claimants 10 
and 11. Claimants 10 to 25 contested the 
claim of the heirs of Soopi, According to 
them Ex A15 the assignment deed on the 
basis of which the heirs of Soopi claim 
Edathil Porayi Paramba and Ex. A16 the 
gift deed on which they claim the Uppi- 
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lavullathil Paramba did not convey any 
right to Soopi and they are entitled to 
compensation along with claimants 5 te 
9 as regards the tenancy and occupancy 
rights which had belonged to Uppathu 
Umma, 


4, It might be stated here that in 
regard to Edathil Porayi Paramba, claim- 
ants 10 and 11 had put forward another 
particular claim, Under the predecessor 
of the intermediary the third claimant, 
Moideen the father of claimants 10 and 
11 and husband of Kunhiummatha was 
originally in possession, He had granted 
a sub-lease to Uppathumma of the said 
property as per Ex. Al of 1913, Claimants 
10 and 11 had set up the case that Moideen 
had assigned his intermediary right te 
his wife and children as per Ex. B2 of 
1913 and therefore they had that right 
also in respect of that property. This 
right had been disputed by claimants 5 to 
9 alleging that Ex. B2 deed was a sham 
one and no interest had passed under the 
said document. On the other hand, Moi- 
deen had assigned his intermediary inte- 
rest to Uppathumma in 1922 as per 
Ex. A4 document, It will be necessary to 
complete case history to point out that 
the claimants 5 to 9 had also put forward 
the plea in the case that in respect of the 
tenancy right and occupancy right in the 
property apart from Exs. A15 and A16, 
in any view the claims of the other heirs 
of Uppathumma had been barred by ad- 
verse possession and limitation. 


5. After a detailed review of the 
evidence in the, case and the law on the’ 
matter the learned Subordinate Judge 
held—(1) Ex. B2 had not been acted upon 
and Uppathumma herself had obtained 
the intermediary right of Moideen as per 
Ex. A4, (2) Exs. A15 and Al6 are not 
valid documents voluntarily executed by 
Uppathumma with knowledge of their 
contents, Claimants 5 to 9 cannot place 
any reliance on those deeds, and (3) Nei- 


ther Soopi nor his heirs, claimants 
5 to 9 had perfected their ex- 
clusive title to the properties by 


adverse possession and limitation against 
the other heirs of Uppathumma who are 
the other co-owners of the tenancy or 
occupancy rights in respect of the pro- 
perties. 

6. On the basis of these findings 
and on the further finding entered by 
the court that the jenmi and the | inter- 
mediary are entitled only to their share 
of the land value and they are not en- 
titled to the value of improvements in 
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the properties, the court held that out of 
the total land value with 15% solatium, 
Rs, 2927.44 the jenmies-claimants 1 and 2 
would be entitled only to Rs 21.75 joint- 
ly, the intermediaries claimants 3 and 4 
to Rs, 36/- each and the tenants’ share 
would come to Rs. 2833.69. The tenants’ 
share of the land value together with the 
balance amount deposited for disburse- 
ment (which should go to the tenants 
_ only} coming to Rs, 20,410.00 deducting 
the process fee of Rs. 22.25 the said 
money was apportioned among the heirs 
of Uppathumma in accordance with Mu- 
hammadan Law in the following man- 
nere 

Claimants 5 to 9 jointly — Rs. 4530.60 
Claimants 10 to 11 jointly — Rs. 2265.30 


Claimant 12 — Rs. 4530.60 
Claimant 13 — Rs. 2265.30 


Claimants 18 to 24 jointly — Rs. 4530.60 
An amount of Rs. 2265.30 was reserved 
for Ayissa’s heirs who had not been made 
parties to the proceedings. 

7. The appellants take up the con- 
tention in this appeal that the learned 
Subordinate Judge had erred in coming to 
the conclusion that Exs, A15 and A16 did 
not convey title to the acquired proper- 
ties to -Soopi, predecessor of claimants 5 


and 6, and secondly, in any view of the. 


matter on the facts and circumstances of 
the case, it is not possible for any court 
to come to the conclusion that Soopi and 
his successors-in-interest had not perfect- 
ed their title to the properties by ad- 
verse possession and limitation, It is the 
appellants’ case that the evidence more 
or less conclusively establish a clear case 
of ouster of the other heirs of Uppa- 
thumma as regards the properties con- 
cerned. , 


8. Before going into the questions 
raised in the appeal certain facts which 
are beyond controversy may be pointed 
out, Uppathumma was residing with 
Soopi, The other children were outside 
the village, Some were outside Imdia, in 
Burma and Singapore. One was in Kutti- 
yadi, one in Thikkodi and another in 
Badagara. Uppathumma died in 19485. 
The evidence adduced in the case would 
also indicate that at least after Uppa- 
thumma’s death, Scopi alone was paying 
the rent and land tax of the properties, 

9. The first question that natural- 
ly arises for consideration “in the case is 
whether Exs. A15 and Al6 documents are 
valid documents. Voluntarily executed 
by Uppathumma with knowledge of 
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their contents. In this connection, we 
have to consider at the outset whether 
the two documents have been validly 
proved, The marking of these documents 
was objected to by claimants 10 onwards 
and they were marked subject to proof. 
The remarks made by the court below 
in the matter seem to indicate that it is 


hesitant to accept that the documents 
have been validly proved. The lower 
court states that no one has come for- 


ward, neither the attestor nor any one 
who had direct knowledge about the 
transaction, to prove the documents, In- 
regard to the reliance placed upon Sec- 
tion 90 of the Evidence Act by claimants 
ð to 9, the lower court states that S. 90 
is not a mandatory provision and more- 
over that S, 90 would warrant only a 
presumption of the execution of the 
document, but would not warrant the 
further presumption that property was 
transferred thereunder and the instru- 
ments were acted upon. Nor could it be 
taken that the gift deed was accompani- 
ed by delivery of possession which has 
not been proved by anybody in the 
case, 


10. The true scope of S. 90 of the 
Evidence Act is that the section does 
away with the strict rules of proof which 
are enforced in the case of private docu- 
ments, by giving rise to a presumption of 
genuineness with regard to documents 
reaching a certain age If private docu- 
ments not less than thirty years old are 
produced from proper custody, and are 
on their face free from suspicion, the 
court may presume that they have been 


. signed or written by the person whose 


signatures they bear or in whose hand- 
writing they purport to be, and that they 
have been duly attested and executed, if 
they purport so to be. In other words, 
documents thirty years old prove them- 
selves—see Sirkar on Evidence 12th Edn. 
page 727, The section deals with the ad- 
missibility of such old documents with- 
out proof in the usual manner, but the 
credit to be givén to them depends on 
the discretion of the court exercised in 
a judicial manner and the particular cir- 
cumstances of each case. No doubt, the 
presumption is permissive and according 
to the circumstances of each case the 
court may or may Not raise it, It has 
also been held in certain cases that a 
sound disposing mind can be presumed 
under Section 90. This is so because of 
the expression ‘duly executed’ in the sec- 
tion: The word duly has to be taken to 
mean execution by a person legally com- 
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petent to execute the document—see 


(1) Kottayya v. Karancheti— AIR 
1930 Mad 744 


(2) Munnalal v, Kashibai— AIR 1947 
PC 15; 

(3) Venkatarama v, Bhaskar Rao— 
AIR 1962 Andh Pra 29. 
This presumption is fortified by Sec. 114 
Evidence Act. Again it may be made 
clear that it is in the discretion of the 
court to draw the presumption or not, 


11. We have also to consider here 
how far the fact that the documents con- 
cerned are registered documents could 
be used for proof of the execution of the 
documents, Under Sec. 67 of the Evidence 
Act, if a document is alleged to be sign- 
ed or to have been written wholly or in 
part by any person, the signature or the 
handwriting of so much of the documents 
is alleged to be in that person’s hand- 
writing must be proved to be in his hand- 
writing. Sec. 68 of the Evidence Act fur- 
ther provides that if a.document is re- 
quired by law to be attested, it shall not 
be used as evidence until one attesting 
witness at least has been called for the 
purpose of proving its execution, if there 
be an attesting witness alive, and subject 
to the process of the court and capable 
of giving evidence, However, Section 68 
further provides by means of a proviso 
to the main part of the section that ex- 
cept in the case of Wills, the necessity of 
calling an attesting witness in proof of 
the execution of a document will not be 
there unless its execution by the person 
by whom it purports to have been exe- 
cuted is specifically denied. As far as 
Ex, A15 is concerned, no question of call- 
ing an attesting witness arises as it is 
only an assignment deed which is not 
required by law to be attested. As re- 
gards Ex. A16, it being a gift deed it is 
required by law— Section 123 of the 
Transfer of Property Act— to be attest- 
ed by two witnesses, But then as rightly 
pointed out by the learned counsel for 
the appellants there is no specific denial 
of the execution of the document by the 
respondents either in the statements or 
in the evidence tendered to the court. 
‘Specifically’ means with ‘exactness and 
precision’, ‘in a definite manner’ (see 
Webster Third New International Dic- 
tionary), It means something more than 
a general denial— see Dasrath v. Lallo 
(AIR 1951 Nag 343). Mere fact of pleading 
that one did not admit the genuineness 
of the bond does not put to the necessity 
of calling the attesting witness, 


Kunhamina Umma v. Special Tahsildar (C. Menon J.) 


[Prs. 10-14] Ker. 45 


12. In regard to the gift deed, 
there is no mention about the same in 
the statement filed in court by the con- 
testing claimants 10 to 13, What they 

“state is only about the assignment and 
that is as follows:— ` 


“Ee vastuve Sambhadicha Uppathu- 
amma makkalil oralaaya sappiperil oru- 
theeru ezhuthi vachathaayi arriyannu. 
Prastutha threeru Uttama Viswasamaa- 
yhm prathifalathinmelum avakaasappe- 
duvaan vendi, chayuthu koduthathalla. 
Theeruprakaaram suppikku yaathorava- 
kaasavum sidhichittilla.” 

When the tenth claimant was examined 
he stated:— 


“Daanamo theero koduppaan Uppal- 

lumma uddesichirunnilla. Angane Aadha- 
rangal Uppathumma ezhuthi koduthi- 
thilla, Avayil Uppathumma oppithundaa- 
ennu emikku parayaan kazhikayilla.” 
In the light of this we do not think there 
was any necessity to call the attesting 
witness to prove the gift deed. Both 
these documents were then 30 years old 
when the evidence was adduced in the 
case, Both the assignor and the assignee 
— the donor and the donee were dead. 
Nobody has also spoken that any of the 
attesting witnesses were alive at the time 
when evidence was taken. 

13. Now coming to the question 
again whether registration is sufficient 
proof of execution there is a conflict of 
authorities as far as Indian courts are 
concerned, 

14. Section 60 of the Registration 
Act, 1908 states: 

“(1) After such of the provisions of 
Sections 34, 35, 58 and 59 as apply to any 
document presented for registration have 
been complied with, the registering offi- 
cer shall endorse thereon a certificate 
containing the word ‘registered’ together 
with the number and page of the book 
in which the document has been copied. 


(2) Such certificate shall be signed, 
sealed and dated by the registering offi- 
cer, and shall then be admissible for the 
purpose of proving that the document 
has been duly registered in manner pro- 
vided by this Act, and that the facts 
mentioned in the endersement referred 
to in Sec. 59 have occurred as therein 
mentioned.” 


The Privy Council said in Gangamoy 
Debi v. Troilukhya Nath, (1906) 33 Ind 
App 60 = (ILR 33 Cal 537) (PC)— 

“The registration is a solemn act, to 
be performed in the presence of a com- 
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petent official appointed to act as regis- 
trar, whose duty it is to attend the par- 
ties during the registration and see that 
the proper persons are present and are, 
competent to act, and are identified to 
his satisfaction; and all things done be- 
fore him in his official capacity and veri- 
fied by his signature will be presumed 
to be duly and in order,” 

15. On the strength of this ob- 
servation of the Privy Council and on a 
consideration of Sec. 60 of the Registra- 
tion Act, the Lahore High Court held in 
Piara v. Fatnu (AIR 1929 Lah 711) that 
the certificate endorsed on a registered 
deed by the registering officer is a rele- 
vant piece of evidence for proving its 
execution. 


416. In regard to a document exe- 
cuted by a pardanashin lady, a Division 
Bench of the Allahabad High Court in 
Kulsummun-nisa v. Ahmadi Begum (AIR 
1972 All 219) said that the endorsement 
of the Sub-Registrar on a sale deed to the 
effect that the pardanashin lady the exe- 
cutant of the document was identified by 
inspection from behind pardah and that 
after hearing and understanding the na- 
ture and contents of the deed she admit- 
ted the execution of the deed, is admissi- 
ble in evidence. An earlier decision of the 
Court in Misri Lal v. Bhagwati Prasad 
(AIR 1955 All 578) is referred to therein. 


17. Certain other courts have 
taken the view that a certificate of regis- 
tration given under Sec, 60 (2) of the 
Registration Act is not by itself sufficient 
to prove due execution of a document as 
required by., Sec. 67 of the Evidence Act 
and that the effect of registration is not 
to prove execution but only to prove an 
admission by the executant to the regis- 
tration in solemn circumstances— see 

(1) Ramkrishan v. Mohd. Kasim, AIR 
1973 Bom 242. $ 

(2) Ramanna v. Sambamurthy, 
1961 Andh Pra 361. 

(3) Bhutkani Nath v. Kamaleswari, 
AIR 1972 Assam & Naga 15, 

(4) Dharm Das v. Kashi Nath, AIR 
1959 Cal 243. 

18. In Indernath Modi v. Nand- 
ram (AIR 1957 Raj 231) Chief Justice 
Wanchoo (as he then was) said, 

“Among the endorsements referred to 
in Sec. 59, is the endorsement under Sec- 
tion 58. The endorsement under Sec. 58 
includes the signature and admission of 
every person admitting the execution of 
the document, It is from this admission 
of execution made under Sec, 58 that the 
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courts have held that the registration of 
documents ‘is some proof of its execution. 
At the same time it may be remembered 
that this mode of proof cannot take the 
place of proof as provided by Section 67 
of the Evidence Act which lays down 
that if a document is alleged to be sign- 
ed or to have been written wholly or in 
part, by any person, the signature or the 
handwriting of so much of the document 
as is alleged to be in that person’s hand- 
writing must be proved to be in his hand- 
writing,” 


19. The question has been consi- 
dered in depth by Justice Raman Nair 
(as he then was) in Sumathi Amma v. 
Kunjuleskhmi Amma (1964 Ker LT 945). 
The learned Judge observed (at pages 
946 and 947):— 


“I regard the Privy Council decision 
in Gangamoyi Debi v, Troiluckhya Nath 
Chowdary, (1906) ILR 33 Cal 537 (PC) 
— Md. Ihtishan Ali v. Jamna Prasad 
(AIR 1922 PC 56) and Gopal Das v. Sri 
Thakurji (AIR 1943 PC 83) — see also 
Vishvanath v. Rahibai (AIR 1931 Bom 
105), Pandappa v, Shivalingappa (AIR 
1946 Bom 193) and Kalu v, Bapurao (AIR 
1950 Nag 6) — as authority for the pro- 
position that, in cases where Section 68 
of the Evidence Act has no application 
the certificate of registration in the light 
of the presumption in Sec. 114, Illustra- 
tion (e) of the Evidence Act is evidence 
of execution and can, in fit cases, be ac- 
cepted as proof thereof and with the con- 
trary view expressed in Salimatul Fatima 
v. Koyalashpati Narain Singh ((1890) ILR 
17 Cal 903), Maruti. Balaji v. Dattu (AIR 
1923 Bom 253 (2)) and Bulakidas Hardas v. 
Chotu Paikan (AIR 1942 Nag 84) — nei- 
ther what is said in the Privy Council 
decisions nor the wording of Sec, 60 (2) 
of the Registration Act lends the least 
support to the statement in the last men- 
tioned case that the certificate is only 
corroborative and not substantive evi- 
dence; the section says that the certifi- 
cate is admissible for proving certain 
facts which can only mean that it is sub- 
stantive evidence regarding those facts— 
I must express my respectful dissent, To 
the argument noticed in Ara Begam v. 
Deputy Commr. Gonda (AIR 1941 Oudh 
529 at p. 548), Bulakidas Hardas v, Chotu 
Paikan (AIR 1942 Nag 84 at p, 85) and 
Ramanna v. Sambamoorthi (AIR 1961 . 
Andh Pra 361 at p. 369) that if the certi- 
ficate of registration were to be accepted 
as proof of execution, a party who is re~ 
quired to prove a document would, if it 
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is registered, be relieved of the necessity 
of examining any witnesses to prove it 
and could rest solely on the certificate, 
thus opening the way to fraud and fabri- 
cation, the answer is obvious. It is that 
the court is not bound to accept the certi- 
ficate as sufficient proof and, where bet- 
ter evidence is available, can insist on 
better evidence, drawing the presump- 
tion in Illustration (g) of Section 114 of 
the Evidence Act against the party who 
withholds this better evidence. 

XX xx xX 

With great respect I think that the 
attempt made in Indernath Modi v. Nand- 
ram (AIR 1957 Raj 231) to distinguish 
the Privy Council cases on the ground 
that those cases apply only, where it is 
not possible to take recourse to the 
method provided in Section 67 because 
of the fact that the executant and the 
marginal witnesses are either dead or 
cannot be found, and that it is only in 
such cases that recourse can be had ‘to 
the presumption under Section 60 (2) of 
the Registration Act’ is vitiated by the as- 
sumption that Section 67 of the Evidence 
Act prescribes a mode of proof and re- 
quires the executant or the ‘marginal 
witnesses” to be examined. Section 67 
Says nothing of the kind. It only says 
that facts have to be proved, and, unlike 
Section 68, does not prescribe any parti- 
cular mode of proof, The facts required 
to be proved under Section 67 can be 
proved by any kind of evidence, and 
there is nothing in the section to indicate 
that the evidence furnished by the regis- 
tration certificate by virtue of sub-sec- 
tion (2) of Section 60 of the. Registration 
Act and by the presumption in Jllustra~ 
tion (e) of Section 114 of the Evidence 
Act, is to be excluded.” 
We have no hesitation in endorsing the 
view of the learned Judge as laying down 
the correct law on the question if we 
may say so with respect. Therefore, we 
have to hold that the due execution of 
Exs. Al5 and Al6é have been properly 
proved in this case. 


20. Now we will consider whether 
Exs, A15 and A16 are valid documents 
voluntarily executed by Uppathumma 
with knowledge of their contents, After 
going through the relevant evidence and 
hearing counsel for both the parties we 
find it difficult to accept the lower courts 
finding on the matter. 

21. The lower court points out 
that on the same date as Exs, A15 and 
Al6 were registered, Exs, B5 and B6 a 
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melpattom and a marupat executed in 
respect of the same properties by Uppa- 
thumma, were also registered. The court 
seems to accept the contention advanced 
respondents 
that the occasion which arose for regis- 
tering Exs. B5 and B6 must have been 
exploited by Soopy to obtain all rights 
of Uppathumma to him by making her 
execute Exs., A15 and. A16 also. It is 
argued that if really Uppathumma had 
executed the assignment and gift deeds, 
it is un-understandable why she should 
register the melpattom and Marupattom 
deeds the same day as she had already 
parted with her right, It is also said that 
Exs. Ald and Al6 do not make any re- 
ference to Exs, B5 and B6 though they 
were registered on the same day. We have 
to say that in arguing like this the court 
below is going from the realm of legal in- 
ferences to one of mere conjectures. 
Ex, 6 is a renewal of Ex. A12 lease back 
and Ex. B5 is only a melpattom granted 
by Uppathumma to the mortgagee lessee 
one Ammad, These documents would only 
show the subsisting liability on the party 
which was reserved to be discharged by 
the transferee Soopi. Though all the four 
documents were registered on 26-7-1941, 
Exs. B5 and B6 were executed on 28-3- 
1941 while Exs. A15 and A16 are seen to 
have been executed on 22-7-1941. 


22. The learned Subordinate Judge 
then says that all the properties of Uppa- 
thumma are covered by Exs, A15 and A16 
and that it is improbable that a prudent 
person would have given away all her 
properties to any one without leaving an 
inch of land in her possession, We do not 
find such a degree of improbability in 
the transaction to force us to hold that 
the lady would not have executed these 
documents, without other convincing evi- 
dence on the matter. Soopi is the execu- 
tor’s son with whom she is living, Whe- 
ther Uppathumma would have given 
away the whole properties to that son 
certainly depends upon her confidence in 
her son and no one could make out any 
wild surmise on the same without other 
positive evidence. The same argument 
should also cover the argument about 
the lady giving all the properties only to 
one son. After thirty years after the exe- 
cutee and executor are dead and also 
most of the persons who could have 
given definite evidence regarding the 
same out. of the scene, we do not think 
that on such factors based on surmises 
and conjectures the court could invalidate 
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any transactions carried out by register- 
ed deeds when within a reasonable time 
after their registration, nobody had 
thought fit to question the same, 


23. As regards the plea of undue 
influence in the execution of these docu- 
ments, we cannot lightly brush aside the 
absence of specific pleadings in the mat- 
ter as the learned Subordinate Judge has 
done. The Subordinate Judge says that in 
a reference made by the Land Acquisi- 
tion Officer in the strict sense of the 
word there is no pleading. This is obvi- 
ously wrong. Apart from the statements 
made before the Land Acquisition Officer 
himself, after the matter comes to the 
court, the parties are allowed to put in 
statements of their case which in this 
case has also been done, Neither in the 
pleadings nor in the evidence have the 
contesting respondents raised a case of 
undue influence, fraud, coercion or mis- 
representation, In this connection, we 
need only refer to the decision of the 
Supreme Court in Afsar Sheidh v. Sole- 
man Bibi, 1976-2 SCC 142 = (AIR 1976 
SC 163), where Justice Sarkaria speaking 
for the court said that while it is true 
that ‘undue influence’; ‘fraud’, ‘misrepre- 
sentation’ are cognate vices and may, in 
part, overlap in some cases, they are in 
law distinct categories and are in view of 
Order 6, Rule 4 read with Order 6, Rule 2 
of the Code of Civil Procedure, required 
to be separately pleaded, with specificity, 
particularity and precision. A general 
allegation in the plaint that the plaintiff 
was a simple old man of ninety who had 
reposed great confidence in the defendant 
was held to be much too insufficient to 
amount to an averment of undue influ- 
ence which the court can take note of. A 
party could ‘succeed only by what he 
alleged and proved. He could not be 
allowed to travel beyond by what was 
pleaded by him and put in issue, The 
court further said:— 


“The law as to undue influence in 
the case of a gift inter vivos is the same 
as in the case of a contract, It is embodi- 
ed in Section 16 of the Indian Contract 
Act. Sub-section (1) of Section 16 defines 
‘undue influence’ in general terms. It pro- 
vides that to constitute ‘undue influence’ 
two basic elements must be cumulatively 
present. First, the relations subsisting 
between the parties are such that one of 
the parties is in a position to dominate 

_the will of the other. Second, the party 
in dominant position uses that position to 
obtain an unfair advantage over the 
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conditions must þe 
pleaded with particularity and proved by 
the person seeking to avoid the transac- 
tion.” ; 


24, No doubt the learned counsel 
for the contesting respondents, Mr. Bala- 
subramaniam, sought to rely on Sec. 11 
of the Evidence Act, which -provides that 
where there is a question as to the good 
faith of a transaction between parties, 
one of whom stands to the other in a po- 
sition of active confidence, the burden of 
proving the good faith of the transaction 
is on the party who is in a position of 
active confidence. On the basis of this 
provision, it was contended that claim- 
ants 5 to 9 failed to establish good faith 
in the transaction covered by Exs. A15 
and A16. But in contending like that he 
is forgetting that Sec. 111 is a rule of 
evidence, The principle and scope of that 
section as stated by Sarkar in his well- 
known book on Evidence is 


“that as between persons dealing on 
a footing of complete equality there is no 
presumption against good faith. The law 
presumes prima facie in favour of deeds 
duly executed. So, ordinarily a person 
who challenges the validity of a transac- 
tion on the ground of fraud, undue in- 
fluence etc., and charges his opponent 
with bad faith has the burden of proof 
on him, It is in the light of Section 101 of 
the Evidence Act, which states that who- 
ever desires any court to give judgment 
as to any legal right or liability depen- 
dent on the existence of facts which he 
asserts, must prove that those facts exist. 
When a person is bound to prove the ex- 
istence of any fact, it is said that the 
burden of proof lies on that person, Sec- 
tion 111 is by way of an exception to this 
rule, where a fiduciary or confidential 
relationship subsist between the contract- 
ing parties. for example, guardian and 
ward, trustee and cestui que trust, parent 
and child, physician and patient, precep- 
tor and disciple etc. The rule also applies 
to parents, executors, administrators, 
trustees etc., who take any benefit in res- 
pect of any property entrusted to their 
case, Where on account of the existence 
of such relationship one of them is in a 
position to exert undue influence or ‘do- 
minion’ over the other and takes any 
benefit from him, the. burden of proving 
the good faith of the transaction is 
thrown upon the dominant party. i.e.. the 
party who is in a position of active con- 
fidence.” i 
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But for the application of this rule we 
should first have the pleadings in the 
matter. There must be the allegation for 
the fact that a person in a position of do~ 
mination has used the position to obtain 
unfair advantage for himself and so as to 
cause injury to the person relying upon 
his authority or aid. In the absence of 
such pleading the rule regarding burden 
of proof has no operation, The law says 
that not only the person must have do- 
minant position, but he must use it. The 
burden of proving undue influence is not 
discharged merely. by showing that a 
beneficiary had the power unduly to 
overbear the will of the testator, unless 
it is shown that in the particular case the 
power was exercised, There must be spe- 
eific pleading in the case. 


25. In the light of the above dis- 
cussion we have no hesitation in setting 
aside the finding of the court below that 
Exs. A15 and A16 are not valid -docu- 
ments, Nothing has been shown in the 
case which would induce us to accept the 
view that Uppathumma had not volun- 
tarily executed the documents with 
knowledge of their contents. 


26. In view of the conclusion we 
have reached really we need not go into 
the question of adverse possession and 
limitation set up by the appellants. But 
we might state that there also the finding 
of the lower court seems to be not quite 
correct. We have the evidence in this 
case that at least on the death of Uppa- 
thumma, Soopi and thereafter his succes- 
sors-in-interest were dealing with the 
property exclusively. It is a correct state- 
ment of law that the lower court has 
made that there should be open acts of 
possession with hostile animus to the 
knowledge of the other co-owners to con- 
stitute ouster, The law on the point has 
succinctly been stated by Eradi J., speak- 
ing for a Full Bench of this court in K. 
Cicily v. Sulaikha Beevi, 1968 Ker LT 779 
= (AIR 1969 Ker 293) (FB) in the fol- 
lowing words: 


“The legal position is now well settl- 
ed that one co-heir in possession cannot 
render his possession adverse to the other 
co-heir not in possession merely by any 
secret hostile animus on his part in de- 
rogation of the other co-heir’s title (see 
Corea v. Appuhamy, 1912 AC 230 and 
P. Lakshmi Reddy v. L. Lakshmi Reddy 
AIR 1957 SC 314), In order to establish 
adverse possession on the part of the one 
co-heir as against another it is not suffi- 
riant ta chaw that one of them is in sole 
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possession and enjoyment of the profits 
of the property, Ouster of the non-pos- 
sessing co-heir by the co-heir in posses- 
sion, who claims his possession to be ad- 
verse should be made out. For this there 
must be evidence of open assertion of 
hostile title coupled with exclusive pos- 
session and enjoyment by one co-heir to 
the knowledge of the other, the burden 
of making out such ouster being on the 
person claiming to dispute the lawful 
title of a co-heir by his adverse posses- 
sion.” 


27. But the principle that the sole 
possession and enjoyment of the profits 
of the property will not constitute ouster 
as regards the other co-owners can hard- 
ly apply where possession has continued 
for a considerable period of time exclu- 
sively with one co-owner and prima facie 
to the exclusion of other or others. (See 
Ishak Ali v, Mst. Unasbi, AIR 1958 Madh 
Pra 209). As the Supreme Court itself 
has noted aut in AIR 1957 SC 314 P. 
Lakshmi Reddy v. L. Lakshmi Reddy 
the Privy Council in N. Varada Pillai v. 
Jeevarathnammal (AIR 1919 PC 44 at 
p. 47) quotes apparently with approval, 
a passage from Culley v. Taylorson, (1840) 
3 P & D 539 = (52 RR 566) which indi- 
cates that such a situation may well lead 
to an inference of ouster “if other cir- 
cumstances concur”, The Supreme Court 
also refers to Govinda Rao v. Rajabai 
(AIR 1931 PC 48). 


28. Therefore, it is also true as 
pointed out in V. Sooppi v. N. Moossa, 
1969 Ker LT 121 = (AIR 1969 Ker 222) 
that if one co-owner takes possession 
and continues in possession for a long 
time enjoying the income of the property 
without sharing it with other co-owners 
it is a strong circumstance indicative of, 
or from which an inference can be 
drawn, that there was ouster of the co- 
owners not in possession; and if other cir- 
cumstances also exist in support of this, 
courts will be justified in inferring ous- 
ter or exclusion, In that decision the 
court further pointed out at pages 127 
and 128:— : 

“Ouster is certainly a positive mat- 
ter: and the hostile animus necessary to 
constitute ouster must also be a positive 
matter, It is a matter involving action; it 
cannot be mere inaction. If the co-owner 
in possession did not give a sharé of the 
income to the co-owner out of possession 
merely because the latter did not ask 
for it, then, such animus may be only a 
negative animus. On the other hand. if 
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the evidence shows that even if the co- 
owner out of possession demanded his 
share the co-owner in possession would 
not have given him a share, then, the 
animus is positive, in the sense that it is 
indicative of an animus to exclude. For 
entertaining a hostile animus to oust the 
real owner, the person in possession need 
not know who the real owner is. If he 
has. the animus to hold the property as 
his against the whole world including 
the real owner, whoever he be, known 
or unknown, the animus is sufficiently 
hostile to exclude the real owner also.” 
There is no antithesis in what is said in 
1969 Ker LT 121 = (AIR 1969 Ker 222) 
and in 1968 Ker LT 779 = (AIR 1969 Ker 
293) (FB) as the lower court seems to 
think (see also Adichan Ayyan v, Karupi, 
1975 Ker LT 293). 


29. Ii we examine the present 
ease on the above principles it is clear 
that Soopy and his successors-in-interest 
have been in adverse possession of the 
properties concerned, Their claim to pos- 
session exclusively cannot be said to be 
without notice to the other co-heirs as 
they trace such possession to two regis- 
tered documents, Their possession has 
also been for a considerable length of 
time. They have been enjoying the in- 
come exclusively without sharing it with 
other co-owners, And in reply to a notice 
of B.W. 1, as early as 20-9-1953 (date of 
reply notice Ex. A22) Soopi asserted his 
hostile title. It is rather surprising that 
the effect of Ex, A22 was sought to be 
explained away by the learned Subordi- 
nate Judge stating that as the lawyer 
who received Ex, A22 had subsequently 
died, B.W. 1, 10th claimant might not 
have known about the reply. 

30. In the light of the above con- 
clusions we have arrived at, the appeal 
has to be allowed, The judgment and de- 
cree of the court below in respect of the 
direction in regard to the disbursement 
of the compensation amount in deposit 
in the lower court for the tenancy and 
occupancy rights in the land acquired is 
set aside, The appellants would be en- 
titled to this amount exclusively. The 
appellants willbe entitled to get the 
costs of the appeal from the contesting 
respondents, 

Appeal allowed. 
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BALAGANGADHARAN NAIR, JJ. 
Kasaragod Co-operative Land Mort- 
{gage Bank, Petitioner v. State of Kerala 
and others, Respondents. 
O. P. No, 1584 of 1974, D/- 2-7-1976. 
Kerala Co-operative Societies Act 
(21 of 1969), Section 7 (1) (c) — Absence 
of legal grievance — Writ Petition chal- 
lenging order of Registrar — Order di- 
recting registration of new society under 
S. 7 (1) — Area of new Society overlap- 
Ping with petitioners’ Society in contra- 
vention of S. 7 (1) (c) — Petition held, 
not maiatainable, (Constitution of India, 
Art, 226). 


The Petitioner Co-operative Society 

‘A’ challenged the order of Registrar di- 
recting registration of another Co-opera- 
tive Society ‘B’ under S, 7 (1) of the 
Co-operative Societies Act on the ground 
that area of operation of ‘A’ falls in part 
within the area of operation of ‘B’ and 
that it was in contravention of condition 
under S. 7 (1) (c), that the areas of the 
two societies should not overlap before 
registration could be granted. It was held 
that the petitioner society had.no legal 
grievance which could be redressed un- 
der Article 226. AIR 1976 SC 578, Fol- 
lowed. ; (Para 2) 
The Petitioner also challenged the 
letter of the Deputy Registrar directing 
‘A’ to take necessary steps to delete 
certain portion of area from its area of 
operation as it was covered by the area 
of operation of ‘B’, It was held that it 
was only a suggestion or an advice and 
could not be quashed under Art. 226. : 
(Para 3) 

Cases Referred: Chronological Paras 
AIR 1976 SC 578 = (1976) 3 SCR 58 2, 4 
(1974) O. P. Nos, 1285 and 1488 of 1974 
(Ker) 2, 4 
AIR 1971 SC 246-= (1970) 3 SCR 846 2 


1971 Ker LT 350 = ILR (1971) 1 Ker 
350 1, 2, 4, 5 
U. P. Kunikullaya, for Petitioner; 


Govt, Pleader (for 1 to 3) and T. K. Chan- 
drasekhara Das (for No. 4), for Respon< 
dents. 


GOPALAN NAMBIYAR, J.:— This 
matter has-been referred to. the Division 
Bench by a learned Judge of this Court 
ashe felt that the decision in Kunju 
Kunju v. State of Kerala (1971 Ker LT 
350) did not expressly refer to S. 7 (1) (c) 
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‘of the Kerala Co-operative Societies Act, 
and that the later decision of one of us 
(myself) in O, P. Nos, 1285 and 1488 of 
1974, while it noticed S 7 (1) (c) nd 
5. 12 (5) of the Act, felt that the atter 
section furnished an answer to non-com~ 
pliance with S. 7 (1) (c) of the Act. The 
learned Judge was inclined to doubt the 
correctness of this view. 


2. The question arises in this case 
in regard to the affairs of the Kasaragod 
Co-operative Land Mortgage Bank, whose 
area of operation falls in part within the 
area of operation of the Hosdrug Taluk 
Land Mortgage Bank, which has been 
directed to be registered under S, 7 (1) 
of the Co-operative Societies Act. The 
contention raised by the  petitioner’s 
counsel is that the Registrar (in this case, 
actually the action was taken by the De- 
puty Registrar) has not applied his mind 
to, or been satisfied about, the condition 
under S. 7 (1) (c) of the Act, namely, that 
the areas of the two Societies should not 
overlap before registration could be 
granted. For the one thing, we are not 
prepared to accept this on the averment 
of the petitioner; for another, assuming 
that this is so, and that he granted regis- 
tration overlooking this requirement, it 
appears to us that a Society like the pe- 
titioner cannot have any legal grievance 
against the action which can be redress- 
ed under Article 226. To that effect is 
the recent decision of the Supreme Court 
in J. M, Desai v. Roshan Kumar (AIR 
1976 SC 578) following the principle of 
the earlier decision in N. R. & F. Mills v. 
N. T. G. and Bros, (AIR 1971 SC 246). To 
that effect was also the decision of Eradi, 
J. in 1971 Ker LT 350 referred to earlier, 
and noticed in my earlier judgment in 
O. P. Nos, 1285 and 1488 of 1974 (Ker). 
On this principle, we are of the opinion 
that the petitioner in this case cannot 
have any grievance, That is sufficient to 
dismiss this writ petition. 

; 3. The petitioner then complain- 
ed against Ext., P-3 letter of the Deputy 
Registrar directing the petitioner-Society 
(Kasaragode Co-operative Land Mortgage 
Bank) to take necessary steps to delete 
the Hosdrug Taluk from its area of ope- 
ration as this was covered by the area of 
operation of the Hosdrug Taluk Land 
Mortgage Bank, newly registered. This 
is only a suggestion or an advice and can 
hardly be quashed in these proceedings. 


4. It remains for us to deal with 
the observations made in the Order of 
Reference about the two decisions, one 
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by our learned brother Eradi, J. in Kunju 
Kunju v. State of Kerala (1971 Ker LT 
350) and the other, by one of us in O. P. 
Nos, 1285 and 1488 of 1974 (Ker), As al- 
ready stated no exception can be taken 
to the principle of the decision in Kunju 
Kunju’s case. It has the support of the 
recent Supreme Court decision in J, M. 
Desai v. Roshan Kumar (AIR 1976 SC 
578) noticed earlier. The fact that it did 
not expressly refer to Section 7 (1) (c) of 
the Kerala Co-operative Societies Act 
does not, in our opinion, detract from the 
correctness of the principle of the deci- 
sion. 


5. Next, as to my judgment is 
O. P, Nos. 1285 and 1488 of 1974. The 
same followed the principle of Eradi, J.’s 
judgment in 1971 Ker LT 350. That was 
sufficient to sustain the dismissal of the 
writ petition. It proceeded however to 
notice the statutory provisions which had 
bearing on the question of registration of 
a Society and its bye-laws, It was in this 
context that reference was made to S. 7 
(1) (c), prescribing one of the conditions 
for registration of the Society “and the 


bye-laws. It was observed that “the ques- 
tion of registration of bye-laws is yet ta 
arise and the objection based on Sec. 7 
may well await a decision at the appro- 
priate stage.” This meant only that the 
objection in so far as it related to the 
registration of the bye-laws could be 
taken when they were sought to be regis- 
tered, which had not been done, The 
case that I was dealing with was actually 
one where registration of the Society un- 
der Section 7 was over, but not of the 
bye-laws, The observations in the judg- 
ment about Section 12 (5) of the Act only 
mean that statutory power for alteration 
of the bye-laws was available under Sec- 
tion 12 (5) of the Act, and therefore in 
regard to the said action the petitioner 
could not complain of want of authority. 
The dismissal of the Original Petitions 
was on the principle of the decision in 
1971 Ker LT 350. The statutory provisions 
were referred to. 
6. We dismiss this writ petition 
with no order as to costs, 
Petition dismissed. 


etc he “ul 
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K. A. Joseph, Petitioner v. 
Land Board, Cochin, Respondents, 


Civil Revn. Petn. No, 1240 of 1975, 
D/- 29-3-1978. 


Kerala Land Reforms Act (1 of 1964), 
S. 85 (2) and (6) Proviso — Object — 
Choice of land has to be accepted except 
in specified cases — “Other reasons” does 
not contemplate the reason that land 
offered is not as good as land retained, 

The Scheme of the Kerala Land Re- 
forms Act is not to take all that a man 
possesses so that it may be given to 
others. It secures a ceiling limit to the 
land owner and within that limit he is 
entitled to own and hold the land. Natu- 
rally when the Act gives the choice and 
makes that choice of the land indefeasi- 
ble except in specified casés it cannot be 
said that he should surrender the best of 
his lands and retain the inferior lands. 
The ‘other reasons’ contemplated in 
clause (c) of proviso to sub-section (6) of 
Section 85 does not envisage the reason 
that the land which was offered to be 
surrendered is not as good as the land 
which is retained by the owner. The 
choice may not be accepted if for some 
reason or other it is not practicable to 
take possession or to accept the choice 
and not merely because the land is not 


Taluk 


good while the lands retained by the 
declarant are better, (Para 3) 
M, K. Narayana Menon, for Peti- 


tioner; Govt. Pleader, for Respondents. 


ORDER:-~ Section 85 (2) of the Ke- 
rala Land Reforms Act, 1964 (in short, 
the Act) obliges a person owning or hold- 
ing land in excess of the ceiling area to 
file a statement before the Land Board 
within a period of 3 months from the 
date notified under Sec, 83 of the Act 
intimating the location, extent and such 
other particulars as may be prescribed, 
of all the lands owned or held by such 
person and indicating the lands proposed 
to be surrendered, The Kerala Land. Re- 
forms (Ceiling) Rules, 1970, in Rule 4 
provides that the statement under sub- 
section (2) of Section 85 of the Act shall 
be in form No. 1, This form has a series 
of Annexures and Annexure J concerns 
the particulars of land desired to be re- 
tained and particulars of land proposed 


to be surrendered, Explanation IV to sub- 


section (2) of Section 85 reads:— 
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“Explanation IV:— Where any per- 
son owns or holds in excess of the ceiling 
area including lands mortgaged to the 
Government or to a co-operative 
society or to a co-operative land 
mortgage bank registered or deemed to 
be registered under’ the Co-operative So- 
cieties Act for.the time being in force, 
or to the Kerala Financial Corporation or 
to the Kerala Industrial Development 
Corporation, or to a scheduled bank as 
defined in the Reserve Bank of India Act, 
1934 or to a corresponding new bank con- 
stituted under the Banking Companies 
(Acquisition and Transfer of Undertak- 
ings) Act, 1970 or to the State Bank of 
India ‘constituted under the State Bank 
of India Act, 1955 or to a subsidiary bank 
as defined in the State of India (Subsidi- 
ary Banks) Act, 1959 as security for any 
loan advanced by the Government or 
by such co-operative society or-bank or 
corporation, the excess lands to be sur- 
rendered shall, as far as possible, he 
lands other than those so mortgaged,” 
Therefore when any of the lands is mort- 
gaged as indicated in the Explanation, as 
far as possible the lands to be surrender- 
ed should be those other than the land 
mortgaged, Sub-section (6) of Section 85 
provides as follows:— 

“(6) In determining the identity of 
the land the Taluk Land Board shall ac- 
cept the choice indicated under sub-sec- 
tion (2) or sub-section (3A): 


Provided that the Taluk Land Board 
shall not be bound to accept such choice 
if— 

(A) it has reason to believe that the 
person whose land is indicated to be sur- 
rendered has no good title to that land; 
or 

(B) the land indicated to be surren~ 
dered is not accessible; or 

(C) it considers for any other reason 
to be recorded in writing that it is not 
practicable to accept the choice or to take 
possession of the land: 

Provided further that where in such 
determination the interests of other per- 
sons are also likely to be affected, the 
Taluk Land Board shall, except in cases 
where all the persons interested have 
agreed to the choice indicated, afford an 
opportunity to such other persons to be 
heard and pass suitable orders regarding 
the land to be surrendered.” 

It is evident from the sub-section that 
the option exercised by a person in the 
matter of retaining lands is to be accept- 
ed and the exceptions would only be in 
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the three cases contemplated in the sub- 
section, Of course, when the title of the 
declarant to the land indicated to be sur- 
rendered is not good, surrender cannot be 
of such land and so is the case where 
- land surrendered is not accessible. © The 
8rd exception is where it is not. practic- 
able to accept the choice or to take pos- 
session of the land. That must be indi- 
cated by the Taluk Land Board by the 
reason being recorded in writing. 


2. The scheme of the Act is evi+_ 


dently to leave the declarant in posses- 
sion of lands of his own choice to the 
extent of the ceiling area, It is only fair, 
that a person in possession of excess land 
is allowed the choice of the land to be re- 
tained by him. If a person is in posses- 
sion of land which is barren or not fit for 
cultivation and that is offered to be sur- 


rendered by him as excess land the 
choice by him cannot be vetoed on the 
ground that the land agreed to be sur- 


rendered is not good, that it may not. be 
useful for the purpose for which surren- 
dered land is to be. used and therefore 
such lands are to be retained by the de- 
clarant while better land in his pos- 
session and which he opted to possess is 
to be surrendered. That is not one of the 
reasons falling within clause (c) of sub- 
section (6) of S. 85 of the Act. 


3. In the case before me the only 
controversy concerns the land to be sur- 
rendered, That the revision petitioner is 
liable to surrender 7.95.076 acres of land 
is not disputed. The petitioner was will- 
ing to surrender this extent of land 
from out of the Survey No. 27/1 of Chel- 
lanam Village. He indicated this in An- 
nexure 3, But this has not been accepted 
by the. Taluk Land’ Board, Cochin which 
has, instead, directed the petitioner to 
surrender land from Survey No. 1600/1 
of Palluruthy Village which is land mort- 
gaged to government for a loan o 
Rs. 16,500/- and which in addition, is said 
to have a new building on it. The peti- 
tioner evidently, desires to retain that 
land. That he is entitled to. He is not ob- 
liged to surrender the land in Survey 
No, 1600/1. But the Taluk Land Board 
considered that the property agreed to be 
surrendered was not good land, that it 
lies about 6 feet low, that its cultivability 
is doubtful, that the records called for 
and obtained show that there has been 
no cultivation for the last 2 or 3 years, 
that bunding will be costly, that for 
effective cultivation this field has to be 
raised by 20 c. m, in shallow portions and 
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30 c. m. in deeper portions which would 
mean an expenditure of Rs. 62,000/- and 
a further sum of Rs, 2,100/- will have to 
be spent for construction of strong outer- 
bund on all four sides and in view of this 
heavy commitment the choice of the de- 
clarant has to be rejected. There is a fur- 
ther observation that since it is not prac- 
ticable tu take possession of the said land, 
that enables the Taluk Land Board to re- 
fuse to accept the choice indicated by the 
declarant, If the Taluk Land Board con- 
siders for any reason to be recorded in 
writing that it is not practicable to accept 
the choice or to take possession of the 
land it is open to it to reject the option 
by the land owner, It is said by the 
Taluk Land Board that the object of the 
Kerala Land Reforms Act is to make the 
tiller of the soil the owner of the land 
and to abolish landlordism and the very 
purpose of the ceiling provision is to 
take excess lands from landlords and to 
distribute them to the poor landless agri- 
culturists. It is said that, for the above 
reason, if the choice of the land now of- 
fered is accepted it would not serve the 
purpose. The scheme of the Land Re- 
forms Act is not to take all that a man 
possesses so that it may be given to 
others, It secures a ceiling limit to the 
land owner and within that limit he is 
entitled to own and hold the land. Natu- 
rally when the Act gives the choice and 
makes that choice of the land indefeasi- 
ble except in specified cases it cannot be 
said that he should surrender the best of 
his lands and retain the inferior lands. 
The ‘other reasons’ contemplated in 
clause (c) of proviso to sub-section (6) of 
Section 85 does not envisage the reason 
that the land which was offered to be 
surrendered is not as good as the land 
which is retained by the owner. The 
choice may not be accepted if for some’ 
reason or other it is not practicable to 
take possession or to accept the choice 
and not merely because the land is not 
good while the lands retained by the| 
declarant are better, 


4, The Taluk Land Board ought 
to have accepted the choice of Survey 
No, 27/1. To that extent the order of the 
Taluk Land Board is modified. But it is 
agreed that the total extent of Survey 
No. 27/1 is only 6.65 acres. Therefore the 
balance required to make up the excess 
to be surrendered may be taken from 
Survey No. 1600/1, Where exactly that 
should be is a matter to be determined by 
the Land Board and for that purpose 
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alone the matter is remitted back to the 
Taluk Land Board, Cochin. 


Allowed as above. No costs. 
Petition allowed. 


re AIR 1977 KERALA 54- 
BHASKARAN AND GEORGE 
VADAKKEL, JJ. 


Beepathumma and others, Appellants 
v. Mohamed Nakoor Meera Rowther and 
others, Respondents, 


A. S. No. 452 of 1972, D/- 15-3-1976. 


(A) Muhamedan Law — Gift — Con- 
ditions essential — Gift must be of cor- 
pus — Gift reserving to donor right to 
possess property for lifetime ~—- Donees 
given right of possession only after death 
of donor — Gift-is invalid. 

Muhamedan Law requires the gift 
of corpus itself and if there is anything 
repugnant to such a gift such a repugnant 
condition would be invalid, But it is ne- 
cessary that the gift should be of the 
corpus, If the donor reserves to himself 
the right to be in possession of the cor- 
pus and the right to enjoy the same, 
there cannot be a valid gift under the 
Muhamedan Law. AIR 1948 PC 134, AIR 
1947 PC 97, 1959 Ker LT 624 and 1963 
Ker LT 226, Ref. (Para 5) 


Where certain documents called 
document of settlement, made by a 
Muhammedan provided that till the 
death of executant he would have no 
right of alienation of the property of 
properties made mention of in each of 
the documents but he will have the -right 
to possess the said property or properties 
and enjoy the same by taking usufructs 
and that after his death the respective 
property or properties may be possessed 
and enjoyed by the executee as he likes 
with right of alienation etc. and in that 
manner the property is settled upon the 
executee, Held that the gifts are bad un- 
der the Muhamedan Law and that the 
same could not confer on the respective 
executee any right in respect of the pro~ 
perty stated to have been gifted there~ 
under. (Para 5) 

(B) Registration Act. (1908), S. 68 — 
Gift deed — Capacity of donor challeng- 
ed —- Donor proved to be mot in a posi- 
tion to understand the nature of transac- 
tion — Duty of. Court — Endorsement of 
Registrar does not prove animus et fac- 
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tum — (Evidence Act (1872), S. 114 Illus- 
tration (e).) 

In case of gifts where the mental 
capacity of the donor is challenged des- 
pite the fact that the documents have 
been registered, the burden to prove that 
the same have been executed by execu- 
tor understanding the same and the 
transaction about which those documents 
speak, shifts on the respective executees, 


The mere fact that endorsements have 
been made on these documents by the 
Registrar will not go to prove that the 
executees have discharged their onus of 
proof animus et factum. This is so bpe- 
cause even in the matter of documents 
that could be proved under Sec. 67 of 
Evidence Act alone without proof re- 
quired under Sec, 68 of that Act, the 
Court is only enabled to accept the certi- 
ficate of registration endorsed by the 
Registrar under Sec. 60 of Registration 
Act as sufficient proof of the facts men- 
tioned in the endorsements referred to in 
5. 59 that is to say matters mentioned in. 
Secs, 52 and 58 of that Act, the Court is 
not bound to accept the same as suffi- 
cient proof, but can insist upon better 
evidence. With the aid of Illustration (e) 
of Sec, 114 of the Evidence Act the court 
could also presume that the official act 
of registration has been regularly per- 
formed and that the acts mentioned in 
the endorsement have occurred as men- 
tioned therein. However, even in such a 
case, the certificate of registration would 
not enable the court to presume animus 
et factum. 1964 Ker LT 945, Ref. 

(Para 9) 


Cases Referred: Chronological Paras 
AIR 1970 SC 1367 = 1970 SCD 513. 7 
1964 Ker LT 945 = 1964 Ker LJ 1222 9 
1963 Ker LT 226 = 1963 Ker LJ 497 5 
AIR 1962 SC 567 = (1962) 3 SCR 195 7 
1959 Ker LT 624 = 1959 Ker LR 445 5 
AIR 1948 PC 134 = 75 Ind App 62 5 
AIR 1947 PC 97 = 1947 All LJ 372 5 

T. L. Viswanatha Iyer and E, R. 


Venkiteswaran, for Appellants; M. A. 
Manhu (for No. 1); B, R. Alva and K 
Sreedharan, for Respondents, 


GEORGE VADAKKEL, J.:— That 
the plaintiff is entitled to 3/8 share -in the 
properties left by his consanguine bro- 
ther, Muhammad Ghani Rawther, is not 
disputed before us, The dispute is as .to 
whether Muhammad Ghani Rawther left 
behind him any properties in which the 
plaintiff could claim 3/8 share. According 
to the plaintiff the four documents, Exts. 
B-1, B-4, B-6 and B-7, could not operate 
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on the properties of Muhammad Ghani 
Rawther for two reasons, namely, that 
those documents evidence gifts in viola- 
tion of the Muslim Law and that those 
documents, if at all executed, have been 
executed by Muhammad Ghani Rawther 
at a time when he was not mentally com- 
petent to execute the same. The lower 
court accepted the plaintiff's case and 
passed a preliminary decree for partition 
and defendants Nos. 2 to 4 have come up 
in appeal. The first defendant died while 
the suit was pending trial before the 
lower court, 

2. The first defendant is the 
widow of deceased Muhammad Ghani 
Rawther who died on 18th December 
1966; the 2nd defendant is the daughter 
of the first defendant and Muhammad 
Ghani Rawther; the 3rd defendant is the 
second defendant’s husband; the 4th de- 
fendant is a distant cousin of Muhammad 
Ghani Rawther; the 5th defendant is the 
brother of the ist defendant in whose 
favour the first defendant has assigned 
suit item Nos, 6 and 7 as per Ext, B-5. 
The 5th defendant died pending suit and 
defendants Nos. 6 to 12 are his legal re- 
presentatives. 


3. Exts, B-1, B-4, B-6 and B-7 are 
documents all dated 3rd October, 1966, a 
couple of months prior to Muhammad 
Ghani Rawther’s death. The 2nd defen- 
dant claimed item Nos. 1 to 5 under 
Ext, B-1 document; the Ist defendant, the 
widow, claimed item Nos. 6 and 7 under 
Ext. B-4; these items are now claimed by 
defendants 6 to 12, the legal representa- 
tives of the 5th defendant under Ext, B-5; 
the 4th defendant claimed item 8 under 


Ext. B-6; and the 3rd defendant claimed . 


item No, 9 as per Ext, B-7. While accord- 
ing to the contesting defendants these 
documents evidence valid gifts in favour 
of the respective executees, according to 
the plaintiff there was no gift in so far 
as no rights in respect of those proper- 
ties got vested in the respective execu- 
tees, At any rate, according to the plain- 
tiff possession of the properties has not 
been handed over or delivered over to 
the respective executees. 


4, According to the plaintiff these 
documents came into existence at a time 
when the person who appears to be the 
executant, Muhammad Ghani Rawther, 
was physically and mentally unwell, 
physically unwell because he was laid up 
with paralysis and mentally unwell be- 
cause he was not possessed of an alert 
mind. These are the two aspects which 
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have to be examined by us and we will 
do the same one by one. 


5. Admittedly the four docu- 
ments, Exts. B-1, B-4, B-6 and B-7, are 
couched in the same language. The docu- 
ment calls itself settlement document. In 
clause (1) it is stated that the executant 
is weak in body on account of old age. 
The executant thereafter traces his title 
to the property stating that the property 
covered by each of the documents is not 
the property inherited by him but pro- 
perty acquired by him by his own exer- 
tions. We will rather read clause (2) of 
Ext. B-1 on which there is much dispute 
between the parties as regards its scope. 


“Pattikayile vahakalle ente afaava- 
kalamvarre enikkevikriya swathandria- 
millathe kayivasom vache aadayangal- 
anufavicha varumaanam ente afaava sa- 
shom pattikayile vahakallum veedum 
vallappum kuzhikkurakallum ningall ka- 
yivahom vache anufavich varumaanom 
ningallude isttom poole vikkrapam mu- 
thalayathe nadathuvaanummjaam — ethi- 
naal settil chayithirikkunnu.” | 
That clause means that till the death of 
the executant he would have no right ofi 
alienation of the property or properties! 
made mention of in each of the docu- 
ments but he will have the right to pos- 
sess the said property or properties and 
enjoy the same by taking usufructs, and 
that after his death the respective pro-| 
perty or properties may be possessed and. 
enjoyed by the executee as he likes with, 
right of alienation etc, and in that man-| 
ner the property is settled upon the exe- 
cutee. While according to the learned 
counsel for the appellants the said clause 
reserves in the executant, Muhammad 
Ghani Rawther, a right to take usufructs 
alone, it is the case on behalf of the con- 
testing respondent-plaintiff that the said 
clause though restricts Muhammad Ghani 
Rawther’s right of alienation during his 
lifetime, does not affect his right to pos- 
sess and enjoy the respective property of 
properties, It is, in that connection, 


pointed out by the learned counsel ap- 
pearing for the 1st respondent that the 
executee could possess and enjoy the 


property covered by each of the said four 
documents only after Muhammad Ghani 
Rawther’s death and that the executee 
would get right of alienation in respect 
of the said property or properties only 
after Muhammad Ghani Rawther’s death. 
We are inclined to accept the contention 
raised on behalf of the plaintiff-respon- 
dent as stated above, No doubt, clause (2) 
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of each of the documents restricts right 
of alienation of the executant during his 
lifetime; during that time, it is common 
case, that the executee also could have 
no right of alienation; during the life- 
time of the executant, admittedly he has 
right to take usufructs which in other 
words would mean that the executees 
would have no right to take usufructs. It 
therefore remains to be considered whe- 
ther the reservation is only a right to 
take usufructs in the executant during 
his lifetime, or something more than 
that. The phrase used is ‘tkayvasom veche 
aadaayangal anufavich varumaanom” 
which normally should mean that_ the 
executant was entitled to be in possession 
of the property and enjoy the same by 
taking usufructs. That this is so is clear 
from the latter portion of clause (2) 
which specifically authorise the execu- 
tee to be in possession of the property 
and enjoy the same— “Ningal kayvasom- 
vache anulavicha varumaanom” though 
that right would enure to the executee 
only after the lifetime of the executant. 
That if the donor reserves to himself the 
right to be in possession of the corpus 
and the right to enjoy the same, there 
cannot be a valid gift under Muslim law, 
has been laid down by Sir John Beau- 
mont on behalf of the Board in Nawazish 
Ali Khan v, Ali Raza Khan, AIR 1948 PC 
134. It was said:— 


What Muslim law does recog- 
nise and insist upon, is the distinction be- 
tween the corpus of the property itself 
(ayn) and the usufruct in the property 
(manafi). Over the corpus of the pro- 
perty the law recognises only absolute 
dominion, heritable and unrestricted in 


point of time; and where a gift of. the 
corpus seeks to impose a condition 
inconsistent with the absolute dominion 


the condition is rejected as repugnant; 
but interests limited in point of time can 
be created in the usufruct of the pro- 
perty and the dominion over the corpus 
takes effect subject to any such limited 
interests.” 


The passage above quoted would mean 
that Muslim law requires the gift of cor- 
pus itself and if there is anything repug- 
nant to such a gift, such a repugnant con- 
dition would be invalid, but it is neces- 
sary that the gift should be of the cor- 
pus. We have earlier -found, construing 
clause (2) in each of the four documents, 
that there was no gift of the corpus, the 
executant having reserved to himself all 
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rights in respect of the corpus including 
the right to take usufructs, To the same 
effect is the decision of the Privy Council 
in Mohamed Aslan Khan v, Khalilu] Re- 
haman Khan, AIR 1947 PC 97. Therein 
it was held that if possession of the pro- 
perty was reserved with the donor the 
gift is not complete. The aforesaid deci- 
sion was followed by this Court in Hajee 
-Kunju Mamathu v. Asikutty, 1959 Ker 
LT 624 and Pichakannu v. Aliyarkunju 
Lebba, 1963 Ker LT 226. In the later de- 
cision Velu Pillai, J, stated that ‘it was a 
fundamental rule of Muhammedan Law 
as regards gifts that the donor should 
divest himself completely of all owner- 
ship and dominion over the subject of the 
gift and that a gift with a reservation of 
Possession by the donor during this life- 
time was void as held in Mohamed Aslan 
Khan v. Khalilul Rehaman Khan, AIR 
1947 PC 97. In view of- the decisions 
mentioned above we are at one with the 
lower court in holding that the gifts Exts. 
B-1, B-4, B-6 and B-7 are bad under the 
Muslim law and that the same could not 
confer on the respective executee any 
right in respect of the property stated to 
have been gifted thereunder. 


6. In view of our finding on the 
first point it is not really necessary to go 
into the other question, However, since 
‘the point was elaborately argued by the 
learned counsel on both sides, we will 
advert to the same also. 


7. We were taken through the evi~ 
dence of P. Ws. 1 to 5 as also of D. Ws. 
2 and 3, D.W, 1 is a clerk from the Irri- 
gation Office who only produced Exts. 
B-11 to B-13. P.W, 1 is the plaintiff him- 
self. He speaks to his case. P.W, 2 is a 
Vydiar who treated Muhammad . Ghani 
Rawther during his illness. D.W, 2 the 
3rd defendant admitted that P. W. 2 
treated Muhammad Ghani Rawther. Ac- 
cording to P.W. 2 the physician, Muham- 
mad Ghani Rawther was laid up with 
paralysis, he could not move about, he 
was lying like a log and he died of that 
disease. He also swears that he treated 
Mohammad Ghani Rawther for eight or 
nine months, that during his illness Mu- 
hammad Ghani Rawther could not talk 
and that he had no understanding power. 
He has not been effectively cross-examin- 
ed on these points. P.W., 2 also said that 
Muhammad Ghani Rawther was short 
of hearing after the attack of paralysis. 
Here again P.W. 2 has not been effective- 
ly cross-examined, P.Ws. 3 to 5 are wit- 
nesses who knew Muhammad Ghani Raw- 
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ther and who had visited him during his 
illness, All the three of them belonged to 
the locality to which Muhammad Ghani 
Rawther belonged. P. Ws. 3 and 5 were 
residing only two: houses away from the 
residence of Muhammad Ghani Rawther 
and P.W. 4 about 3 furlongs away, No- 
thing has been brought out to discredit 
the evidence tendered by these witnes- 
ses, The lower court has believed them 
and we see no reason to disbelieve these 
witnesses. It is not contended before us 
that if their evidence is accepted the 
same would not corroborate the evidence 
of P.W. 2 the physician. We believe 
P. Ws. 2 to 5, and the result thereof 
would be that despite the fact that the 
four documents have been registered the 
burden to prove that the same have been 
executed by Muhammad Ghani Rawther 
understanding the same and the transac- 
tion about which those documents speak, 
shifts to the respective executees. That 
this is so is clear from the decision of 
the Supreme Court in Purnima Devi v. 
Khagendra Narayan, AIR 1962 SC 567 
and Lakshmi Amma v, T. Narayana, AIR 
1970 SC 1367. The first of the aforemen- 
tioned cases was a case of a registered 
will. It was pointed out by the Supreme 
Court that— 


ogen the mere fact that e will is 
registered will not by itself be sufficient 
to dispel all suspicion regarding it where 
suspicion exists, without submitting the 
evidence of registration to a close exami- 
nation. If the evidence as to registration 
on a close examination reveals that the 
registration was made in such a manner 
that it was brought home to the testator 
that the document of which he was ad- 
mitting execution was‘a will disposing 
of his property and thereafter he admit- 
ted its execution and signed it in token 
thereof, the registration will dispel the 
doubt as to the genuineness of the will. 
But if the evidence as to registration 
shows that it was done in a perfunctory 
manner, that the officer registering the 
will did not read it over to the testator 
or did not bring home to him that he was 
admitting the execution of a will or did 
not satisfy himself in some other way 
(as, for example, by seeing the testator 
reading the will) that the testator knew 
that it was a will the execution of which 
he was admitting, the fact that the will 
was registered would not be much of 
value.” 
In the subsequent case the 
Court said: 


Supreme 


Beepathumma v. M. N. M. Rowther (G, Vadakkel J.) 


{Prs. 7-8] Ker. 57 


“We are satisfied that Narasimha 
Bhatta who was of advanced age and was 
in a state of senility and who was suffer- 
ing from diabetes and other ailments 
was taken by respondent No. 1 who had 
gone to reside in the house at Sodhan- 
kur village a little earlier in a taxi along 
with Lakshmiamma to the Nursing Home 
in Mangalore where he was got admitted 
as a patient. No draft was prepared with 
the approval or under the directions of 
Narasimha Bhatta nor were any instruc- 
tions given by him to the scribe in the 
matter of drawing up of the document 
EEX BA Bo fected: rari aR AAN kale Hecate 
All these facts and circumstances raised 
a grave suspicion as to the genuineness 
of the execution of the document Ext. B-3 
and it was for respondent No. 1 to dis- 
pel the same.” -> 


8. The circumstances in the case 
on hand are not in any way different. As 
pointed out earlier, the evidence of 
P. Ws. 2 to 5 have raised in our minds 
grave suspicion about the genuineness of 
the documents, Exts., B-1, B-4, B-6, and 
B-7. We have anxiously looked into the 
evidence of D, Ws. 2 and 3 to see whether 
that evidence was anyway helpful to dis- 
pel the suspicion raised in our minds. 
But we see that the evidence of D. Ws. 2 
and 3 contradicts each other in all ma- 
terial particulars, While it is the case of 
D.W, 2 that the documents were register- 
ed the next day, D.W, 3 says that the 
documents were registered 3 or 4 days 
after the date of execution. On his own 
admission D.W, 3 was not present at the 
time of registration though he prepared 
the documents. According to D.W. 3 he 
was asked to go to Muhammad Ghani 
Rawther by the 8th defendant while, ac- 
cording to D.W, 2, the 8th defendant for 
the first time came to know of the docu- 


ments only after ` execution, It is also 
noteworthy that D.W, 3 says that no 
draft was prepared before any of the 


documents were drawn up on the stamp 
paper. D.W. 3 says that he was instructed 
by Muhammad Ghani Rawther as re- 
gards the execution of the four docu- 
ments; according to him the instruction 
was that the same was to take effect only 
after the death of Muhammad Ghani 
Rawther, This is what D.W. 3 says in the 
box: “‘Ayaalude marannassashom suthuk- 
kall layikkathakkavithathil aadarangall 
ezhuthaanaanne aavasyappettathe”. No 
doubt, he also says that what he was ask- 
ed to prepare was not a will, But it is 
clear that according to him what he was 
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instructed to do was to prepare docu- 
ments so that the property may vest in 
the respective executees after the death 
of the executant. In the background of 
the evidence of P.Ws. 2 to 5itis clear 
that the evidence of D.Ws. 2 and 3 is in 
no way helpful to dispel the suspicion 
raised in our minds as regards the genu- 
ineness of the documents in question. 
The result is the contesting defendants 
have failed to establish that the said 
documents have been properly executed 
by Muhammad Ghani Rawther while he 
was possessed of an alert mind, 


9. An attempt was made by the 
learned counsel for the appellant to per- 
suade us to hold that the defendants have 
discharged their onus to prove animus et 
factum (combination of intention with 
the act) on the part of Muhammad Ghani 
Rawther to gift the properties to the res- 
pective executees under the various im- 
pugned documents by the endorsements 
made on these documents by the Regis- 
trar, and in that connection reliance was 
placed by him on Sections 52 and 58 to 60 
of the Registration Act, 1908 as also on 
the decision of Raman Nayar, J. (as he 
then was) in Sumathy Amma v. Kunju- 
lakshmi Amma, 1964 Ker LT 945 besides 
Ext, B-14, the certified copy of the depo- 
sition stated to have been given by Mu- 
hammad Ghani Rawther before the Re- 
gistrar. Even in the matter of documents 
that could be proved under Section 67 of 
the Evidence Act, 1872 alone without the 
proof required under Section 68 of that 
Act, the court is only enabled to accept 
the certificate of registration endorsed by 
the Registrar under Section 60 of the Re- 
gistration Act, 1908, as sufficient proof 
of the facts mentioned in the endorse- 
ments referred to in Section 59, that is to 
say, matters made mention of in Sections 
52 and 58 of that Act; the court is not 
bound to accept the same as sufficient 
proof, but can insist upon better evidence 
(as was done by the lower court in the 
case on hand—that court was of the view 
that in the absence of evidence of the 
Register neither the certificates of regis- 
tration nor Ext, B-14 could ‘be accepted 
as sufficient proof). May be in such a case, 
with the aid of illustration (e) of Section 
114 of the. Evidence Act, 1872 the court 
could also presume that the official act of 
registration has been regularly performed 
and that the facts mentioned in the en- 
dorsements have occurred as mentioned 


therein. However, even in such a case, 
‘the certificate of registration would not 
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enable the court to presume animus et 
factum on the part of the executant of 
the document. The instant case is one to 
which Section 68 of the Evidence Act, 
1872 is attracted, This is so in view of 
Section 123 of the Transfer of Property 
Act, 1882. We do not, therefore, think 
that the decision in Sumathy Amma’s 
case 1964 Ker LT 945 is of any assistance 
to the appellant; nor do we think that 
the certificates of registration or Ext. 
B-14 could advance the appellant’s case 
any further. The authorities discussed by 
Raman Nayar, J. in opening portion of 
paragraph 2 in Sumathy Amma’s case 
1964 Ker LT 945 are sufficient to repel 
the argument, for this is a case, as al- 
ready pointed out, where the impugned 
documents have to be proved as required 
by Section 68 of the Evidence Act, 1872. 

In the result, we confirm the prelimi- 
nary judgment and decree under appeal 
and dismiss this appeal, However, in the 
circumstances of the case, there will be 
no order as to costs. 

Transmit the records immediately to 
the lower court. 

Appeal dismissed, 


AIR 1977 KERALA 58 
BALAKRISHNA ERADI AND 
VISWANATHA IYER, JJ. 

Rt. Rev, MSGR. Mark Netto, Peti- 
tioner v. Government of Kerala and 
others, Respondents. 

O. P. No, 2469 of 1974, D/- 5-3-1976. 

(A) Kerala Education Rules (1959) 
Chapter VI, Rule 12 (iii), Chap II, R. 6, 
Chap V, R. 23-C — Permission of Direc- 
tor — Necessary to admit girls in a 
school in which admission was restricted 
to boys at the commencement of Kerala 
Education Act (1959) — Original sanction 
under Travancore Education Code for 
school not mentioning any classification 
or restriction — Admission for last 25 
years restricted only to boys as a matter 
of practice — Held to be ‘boys’ school’ for 
the purposes of Kerala Education Act 
(1959) — Sanction of Director of Public 
Instruction necessary to admit girls there- 
after. 

Classification under the Travan- 
core Education Code as ‘boys’ school’ 
or ‘girls’ school’ depends not on any 
order sanctioning the school but on 
nature of sex of the pupils admit- 
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ted in the school. The school in ques- 
tion being an ‘existing school’ under the 
Kerala Education Act would be deem- 
ed to have been established in accordance 
with the Act and the nature of the previ- 
ous establishment would continue as 
such till such time it is altered in accord- 
ance with the provisions of the Act. A 
‘boys school’ is not defined in the Act or 
Rules but a ‘girls school’ has been defin- 
ed in Rule 6 of Ch. II of the Kerala Edu- 
cation Rules as a school where admission 
to some or all standards is restricted to 
girls only. The meaning of ‘Boys School’ 
must therefore be understood in its ordi- 
nary sense namely as a school where ad- 
mission to some or all standards is res- 
tricted to boys only. This restriction need 
not be by the orders of educational autho- 
rities but can be self-imposed by the 
Management, 

Therefore, unless it is said that a 
‘boys school’ could come into existence 
only on bifurcation of an existing school 
into boys school and girls school as pro- 
vided by Rule 23-C of Ch, V, which con- 
clusion is not warranted by the Rules, a 
school though with an originally unres- 
tricted sanction under the Travancore 
Education Code restricted its admission 
only to boys at and after the commence- 
ment of the Act will be deemed to be a 
boys school for the purpose.of the Act. 
Permission is, therefore, necessary under 
Rule 12 (iii) of Ch, VI to admit girls in 
such a school, (Paras 2, 4) 


(B) Kerala Education Rules (1959), 
Ch. VI, Rule 12 (iii) — Not violative of 
Article 30 (1) of the Constitution of India. 
(Constitution of India, Art, 30 (1)). 

Rule 12 (iii) of Ch, VI does not pro- 
hibit the minority community from giv- 
ing education to their girls or admitting 
them in a girls school, It only prohibits 
admission of girls in secondary schools 
for boys if there is a girls’ school in the 
same area, It is only in the nature of a 
regulation for discipline and morality and 
does not interfere with the power of ad- 
ministration of: an educational institution 
by a minority community and hence is 
not violative of Art, 30 (1) of the Consti- 


tution. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1974 SC 1389 = (1975) 1 SCR 173 5 
‘AIR 1958 SC 956 = 1959 SCR 995 5 

George Varghese Kannanthanam, 


Thomas V, Jocab and P. C. Joseph, for 
Petitioner; Mustafa Kani Rawther (Govt. 
Pleader) (for Nos, 1 to 3) and V. Siva- 
raman Nair, V, M. Nayanar, K, Ravindran 
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and M. Krishnakumar (for No. 4), for 
Respondents, 

VISWANATHA IYER, J.:— In this 


Original Petition the petitioner challenges 
the order of the Regional Deputy Direc- 
tor of Public Instruction, Trivandrum, 
dated 5th June 1973 (Ext. P-2) refusing 
permission to the petitioner to admit 
girls in the St. Vincent’s High School, 
Kaniyapuram, The order of the District 
Educational Officer, dated 2nd May 1974 
(Ext. P-4) issued in consequence of Ext. 
P-2 order is also challenged, In 1947 the 
Government accorded sanction to one Dr. 
A, G. Pereira to open a High School un- 
der his management at Kaniyapuram. 
Subsequently the school was transferred 
to the Trivandrum Roman Catholic dio- 
cese and it is administered by this dio- 


-cese during the last 25 years, The peti- 


tioner is the corporate Manager of the 
schools belonged to the. Roman Catholic 
diocese of Trivandrum, Only boy stu- 
dents were admitted in school concerned 
in this case till the end of the academic 
year 1971-72, In the next academic year 
the management built a separate building 
in the school compound to provide ac- 
commodation for girl students to be ad- 
mitted and then the Manager applied to 
the Regional Deputy Director for per- 
mission to admit girl students in the 
school. By Ext, P-2 order referred to 
above permission was refused. In the 
order it was stated that the Manager fail- 
ed to produce evidence. to show that the 
original sanction was to open mixed 
school, that the school was being run 
purely as a boys’ school for the last more 
than 25 years, that there is also facility 
for the education of the girls of the loca- 
lity in the nearby girls’ school situated 
Within a radius of one mile and that 
therefore the request of the Manager is 
refused. Without waiting for a decision of 
the Government on the revision petition, 
Ext, P-3, filed against Ext. P-2 order the 
petitioner seems to have. admitted some 
girl students in the school. So the Dis- 
trict Educational Officer by Ext. P-4 
order dated 2nd May 1974 instructed the 
head of the school to see that girls are 
not admitted in the school, This is chal- 


lenged by the petitioner on various 
grounds, . 
2s Firstly it is contended that 


sanction was not accorded for a boys’ 
school but only for a High School and so 
in the absence of any restriction in the 
order of sanction regarding admission of 
girls the school is a mixed school for 
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the purpose of the Kerala Education Act 
and Rules and the petitioner is entitled 
to admit girls also in the school. Ext, P-1 
is the copy of the original order accord- 
ing sanction to open a High School and 
therein it is not mentioned that sanction 
is open to a High School for the boys 
only. Under the Travancore Education 
Code, which was a Code of instructions 
followed in establishing and recognising 
aided schools in Travancore State, a 
school was classified as a boys’ school or 
a girls’ school depending only on the 
nature of the sex of the pupils admitted 
in the school and did not depend on any 
order sanctioning the school. The school 
is an existing school within the meaning 
of the Kerala Education Act and the Rules. 

“Existing School” is defined thus in 
the Act:— 


“ ‘existing school’ means any aided, 
recognised or Government school esta- 
blished before the commencement of this 
Act and continuing as such at such com- 
mencement;” 

A school established before and continu- 
ing as such after the commencement of 
the Act will be deemed to have been 
established in accordance with the Act 
(see Section 3 (4) of the Act), From this 
it follows that the nature of the previous 
establishment will continue as such after 
the commencement of the Act till such 
time as it is altered under the provisions 
of the Act. Under the Act also Chapter II 
dealing with the classification of schools, 
Chapter IV dealing with establishment 
and maintenance of schools and Chapter 
V opening and recognition of schools do 
not provide for specifying a school as a 
boys’ school or a girls’ school. A ‘girls’ 
school’ has been defined in Chapter H, 
Rule 6 of the Kerala Education Rules as 
a school where admission to some or all 
the standards is restricted to girls only. 
A ‘boys’ school’ is not defined either in 
the Education Act or in the Rules. There- 
fore, it must be understood in its ordi- 
nary sense namely as a school where ad- 
mission to some or all of the standards is 
restricted to boys only, This restriction 
need not be under any order of the edu- 
cational authorities and can be self-im- 
posed by the management, Rule 23-C of 
Chapter V of the Kerala Education Rules 
provides that the Director may sanction 
bifurcation of an existing school into a 
boys’ school and a girls’ school. From this 
it is contended that the boys’ school can 
come into being under the Kerala Educa- 
tion Rules only as a result of bifurcation 
of an existing school. If this contention is 
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to be accepted it would mean that a 
management cannot think of a boys’ 
school only and a boys’ school can 
in the same area exist only along with 
a girls’ school run by the same manage- 
ment. There is no warrant for such a 
conclusion based on the Education Rules, 


3. It is not disputed that till the 
academic year 1971-72 girls were not be- 
ing admitted in the school. It was also 
stated at the time of argument that till 
recently in secondary schools managed 
by the Roman Catholic diocese, co-educa- 
tion was not allowed. In the counter-affi- 
davit filed on behalf of the State it is 
stated ‘that from the very inception, the 
school has been functioning only as a boys’ 
school, that when, during 1948-49 the 
then Divisional Inspector of Schools, Tri- 
vandrum, by his letter, dated 3rd March 
1949 enquired of the management whe- 
ther girls could be admitted in the school, 
the management then opined that admis- 
sion of girls to the school would be de- 
trimental to the moral well being of the 
pupils who were in their teens. Though 
this averment is denied in the reply affi- 
davit, the conduct of the petitioner in not 
admitting girls in the school till 1972 
supports the contention of the State that 
the school was run only as a boys’ school. 
Rule 5 (1) of Chapter IV Kerala Educa- 
tion Rules relating to the establishment 
and maintenance of schools provides that 
in Upper Primary Schools, Secondary 
Schools and Training Schools run as mix- 
ed schools there should be a separate 
waiting room for girls, The petitioner 
has no case that such an arrangement ex- 
isted in the petitioner’s school till 1972. 
This supports the contention of the State 
that the school was run only as a boys’ 
school, The school was being run as a 
boys’ school when the Education Act 
came into force. It will be deemed to 
have been established as such under the 
Act and so it can be considered only as 
a boys’ school for the purpose of Kerala 
Education Act and the Rules. 

4. From this it follows that per- 
mission is necessary to admit girls in a 
boys school under Rule 12, sub-rule (iii) 
of Chapter VI. Rule 12 (iii) is in the fol- 
lowing terms:— 

“Girls may be admitted into Secon- 
dary Schools for boys in areas and in 
towns where there are no Girls’ Schools 
and in such cases adequate arrangements 
should be made for the necessary conve- 
niences, The admissions will be subject to 
general permission of the Director in parm 
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` ticular Boys’ Schools which will be spe- 
ecified by him.” 

Under this rule girls may be admitted 
into a secondary school for boys only if 
there are no girls’ schools in the same 
area where there is a boys’ school and in 
such cases adequate arrangement should 
be made for their necessary conveniences. 
This means if there are girls’ schools in 
the same area the authorities can refuse 
permission to admit girls in a boys’ 
school, In the order Ext, P-2 it is clearly 
stated that there is facility for the edu- 
cation of the girls of the locality in the 
nearby girls’ school situated within a 
radius of one mile, The existence of such 
a school is not disputed and therefore it 
cannot be said that the Regional Deputy 
Director refused permission op irrelevant 
considerations, When there are girls 
schools nearby it is only proper, to main- 
tain discipline and morality, that girls 
are not admitted in boys’ schools, Nor- 
mally when they reach the secondary 
schools stage girls may cease to be teen 
age children and # is only reasonable 
that they are allowed to continue their 
studies in girls’ schools only if there is 
such a school in the area. Therefore, the 
order Ext, P-2 is not open to challenge. 
From this it follows that the order of the 
District Educational Officer directing the 
head of the institution to see that girls 
are not admitted in the school is not im- 
proper or illegal. 

Faced with this situation and 
possibly anticipating the Courts’ decision 
the petitioner has amended the original 
petition to include a prayer to strike 
down Rule 12 (iii) of Chapter VI, Kerala 
Education Rules, on the ground that it 
violates Article 30 (1) of the Constitution 
which gives protection to religious mino- 
rities to establish and administer educa- 
tional institutions of their choice. Accord- 
ing to the petitioner, the schoo] in ques- 
tion is run by the Trivandrum Roman 
Catholic Diocese and as such is a mino- 
rity educational institution and it is open 
to the Manager to administer the school 
in the best manner the diocese thinks 
proper. It was urged that admission of 
girls in schools is part of the administra~ 
tion of the institution and so the Mana- 
gers right to admit girls in the boys’ 
schools cannot be interfered with by the 
educational authorities. According to the 
petitioner, the community wishes to im- 
part training in Christian ideals and way 
of life to their children and the restric- 
tion that such instruction cannot be 
given to girls in boys’ schools is an in- 
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terference of the right of administration. 
The right of a minority community to 
establish and administer educational in- 
stitutions of their choice was subject- 
matter of decision by the Supreme Court 
in more than one case, In In re Kerala 
Education Bill, 1957, AIR 1958 SC 956, 
S. R. Das, C. J. explained the content of 
the right under Article 30 (1) of the Con- 
stitufion in these words:— 


“We have already observed that 
Article 30 (1) gives two rights to the 
minorities. (1) to establish and (2) to ad- 
minister, educational institutions of their 
choice, The right to administer cannot 
obviously include the right to malad- 
minister. The minority cannot surely ask 
for aid or recognition for an educational 
institution run by them in unhealthy 
surroundings, without any competent 
teachers possessing any semblance of 
qualification, and which does not main- 
tain even a fair standard of teaching or 
which teaches matters subversive of the 
welfare of the scholars. It stands to rea- 
son, then, that the constitutional right to 
administer an educational institution of 
their choice does not necessarily militate 
against the claim of the State to insist 
that in order to grant aid the State may 
prescribe reasonable regulations to en- 
sure the excellence of the institutions to 
be aidéd.” 


To the same effect is the decision in Ah- 
medabad St, Xaviers College Society v 
State of Gujarat, AIR 1974 SC 1389. In 
this -latter case recognising that the State 
can provide regulatory measures the 
Supreme Court stated that such regula- 
tions made in the true interests of effici- 
ency of instruction, discipline, health, 
sanitation, morality, public order and the 
like may undoubtedly be imposed. Such 
regulations are not restrictions on the 
substance of the right which is guaran- 
teed they secure the proper functioning 
of the institution, in matters educational, 
Justice Mathew stated the law thus in 
paragraph 173:— 

“Because Article 30 (1) is couched in 
absolute terms, it does not follow that 
the right guaranteed is not subject to re- 
gulatory laws which would not amount 
to its abridgment. It is a total misconcep- 
tion to say that because the right is 
couched in absolute terms, the exercise 
of the right cannot be regulated or that 
every regulation of that right would be 
an abridgment of the right,” 

In the light of these decisions the vali- 
dity of Rule 12 (iii) in its applicability to 
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a minority institution may be considered. 
{This only says that girls may be admit- 
ted in secondary schools for boys in areas 
where there are no girls’ schools. It does 
mot prohibit the minority community 
from giving education to their girls, It 
does not prevent them from admitting 
girls in girls’ schools. It only prohibits 
admission of girls in secondary schools 
for boys if there is a girls’ school in the 
same area. The basis of the rule seems to 
be that it will be better for the girls to 
get instruction in girls’ schools as far as 
possible; and if there is a girls’ school 
why the parents of the minority commu- 
nity should insist on admission of the 
girls in boys’ school is ununderstandable. 
By the time the child reaches the secon- 
dary school stage it would have grown 
up a little, At that age to keep them 
under proper guidance and discipline the 
rule is made that they should as far as 
possible be given education in girls 
schools only, This is only in the nature 
of a regulation for discipline and mora- 
lity. It does not interfere with the power 
of administration of an educational insti- 
tution by a minority community. There- 
fore, we do not find any reason to hold 
that the rule in so far as it applies to re- 
ligious minorities is invalid. 

6. From this it follows that there 
are no reasons to strike down the rule or 
to hold that the orders passed by the Re- 
gional Deputy Director of Public Instruc- 
tion and the District Educational Officer 
are invalid, The original petition there- 
fore fails. It is dismissed, But, in the cir- 
cumstances, we make no order as to costs. 

Petition dismissed. 
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BALAKRISHNA ERADI AND 
VISWANATHA IYER, JJ. 
Kulasekharapuram Panchayat, Peti- 
tioner v. The State of Kerala and an- 
other, Respondents. 
O. P. No, 744 of 1973, D/- 4-2-1976. 


Kerala Panchayat (Public and Pri- 
vate Markets) Rules (1964), Rule 26 — 
Sanction by Director — en necessary. 
(Kerala Panchayat Act (32 of 1960), S. 85 
(1)), AIR 1973 Ker 12, Overruled. 

Sanction from the Director is not 
mécessary when existing market is not a 
merket as defined by the Act and Rules, 
ne AST ATN e ae 
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Kulasekharapuram Panchayat v. State (V. Iyer J.) 


A. L R. 
as it is not within the same Panchayat, 
AIR 1973 Ker 12, Overruled, (Para 2) 
When the rules under the Panchayat 
Act provide for opening and maintaining a 
public market it follows that such market 
must be a market functioning under the 
Panchayat Act. Rule 26 only mentions 
that no new market shall be opened 
within a radius of three kilometres of an 
existing market, whether public or pri+ 
vate, but by the very definition of a ‘pub- 
lic market’ namely, a market owned, con- 
structed or repaired or maintained by 
the Panchayat, that existing public mar- 
ket must be in the same Panchayat. 
When the existing market within the 
prohibited area is not within the same 
Panchayat there is no necessity of Di- 
rector’s sanction to open a new market. 
(Para 2) 
Cases Referred: Chronological Paras 


AIR 1973 Ker 12 = 1972 Ker LT 300 
1, 2 

S. A. Nagendran and N. N. D. Pillai, 
for Petitioner; V. N. G. Nair, Govt. Pleas 
der, for Respondents. 

VISWANATHA IYER, J.:-— In this 
Original Petition Kulasekharapuram Pan- 
chayat in Quilon District ‘challenges the 
order of the Government, Ext. P-5 dated 
9th January, 1973, allowing a revision 
petition fled by the Thazhava Panchayat 
against the order of the Director of Pan- 
chayats sanctioning the opening of a new 
public market by the petitioner-Pancha~ 
yat, Thazhava Panchayat is running a 
public market at a distance of about 300 
metres away from the site proposed to 
be used by the Kulasekharapuram Pan- 
chayat for running a new public market. 
A tarred road connects the two places. 
The public market run by the Thazhava 
Panchayat is in existence since 1950 if 
not earlier, The objection of the Thazha- 
va Panchayat to the opening of a new 
market so close to its market is stated to 
be based on Rule 26 of the Kerala Pan~ 
chayat (Public and Private Market), 
Rules, 1964, That rule is in the following 
terms:— 

a Panchayat shall not except with 
the prior sanction of the Director of Pan- 
éhayats open a new public market nor 
issue licence for a private market if the 
site for such market is within a distance 
of three kilometres from an existing pub- 
lic or private market: i 

Provided in the case of an evening 
market such distance limit shall be 1.5 
kilometres from any other existing evens 
ing market,” roai i 


á 


ar 
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This rule was introduced only in 1965 
and is apparently intended to avoid un- 
healthy competition between two mar- 
kets, whether public or private. The an- 
swer of the petitioner-Panchayat is that 
this rule is intended to apply only to the 
opening of a new market within the same 
Panchayat where another market, private 
or public, exists. Since that is not the 
case here the Thazhava Panchayat has no 
right to object the opening of a new 
market by the petitioner-Panchayat. The 
contention of the petitioner-Panchayat, 
though accepted by the Director of Pan- 
chayats, was rejected by the Government 
in the order under challenge, The correct- 
ness of the Government order is canvass- 
ed in this writ petition. When the Origi- 
nal Petition was heard by one of us the 
decision of a learned single Judge of this 
court in Sainuddin v. Municipal Commr., 
Attingal, 1972 Ker LT 300 = (AIR 1973 
Ker 12) which supports the stand taken 
by the Thazhava Panchayat was relied on 
by the latter. Since the correctness of 
that decision was challenged the case was 
adjourned for hearing by a 
Bench and it is in these circumstances the 
Original Petition has come up for consi- 
deration before us. 

2. Section 85 of the Kerala Pan- 
chayat Act (Act 32 of 1960) empowers a 
Panchayat to provide with the sanction of 
the Director a place for use as a public 
market. All public markets within a Pan- 
chayat area shall be under the control 
and management of the Panchayat. Rules 
framed under the Act provide for 
procedure to be followed to open a pub- 
Vie or a private market within a Pancha- 


` yat. ‘Public market’ is defined in the Act 


and the Rules to mean any market own- 
ed, constructed, repaired or maintained 
by the Panchayat. Rule 3 provides that 
before taking a decision the Panchayat 
should publish a notice in the notice 
board of the Panchayat in any prominent 
place in each ward of the Panchayat, and 
in any daily newspaper having wide cir- 
culation in the Panchayat area inviting 
objections, if any, to the opening of a 
new public market. If any objection is 
received the Panchayat must consider it 
before passing a resolution to open a 
new market and then seek the sanction 
of the Director as required by Section 85 
(1) of the Act, This procedure indicates 
that the inhabitants within the Pancha- 
yat area can, for diverse reasons, object 
to the opening of a new market. The ob- 
jection of the residents of the neighbour- 
ing Panchayat or of the neighbouring 
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Panchayat itself is not contemplated by 
the procedure prescribed for opening a 
new market. Each Panchayat, is, subject 
to the provisions of the Act, an autonom- 
ous unit. It is for the Panchayat to decide 
what amenities are to be provided for the 
inhabitants and where that amenity 
should be. The Panchayat derives income 
from a public market or a private market. 
In the former case it gets income by way 
of rental of the various stalls in the mar- 
ket, In the latter case it receives licence 
fee for permitting a private market to 
continue. This is one of the sources of 
income to the Panchayat. In tapping such 
a source the interests of the Panchayat 
alone matters. It may be that the func- 
tioning of two markets very close to each 
other situate in two adjoining Panchayats 
may not fetch that income as may other- 
Wise be derived by the existence of one 
market alone in a particular place, If the 
market is situate in one Panchayat area 
alone, even if it affects the income of a 
market in a neighbouring Panchayat, 
there is no provision for any apportion- 
ment of the income of the Panchayat 
from the market between the two neigh- 
bouring Panchayats, If the existing mar- 
ket is situate within the area of two or 
more Panchayats, then alone provision is 
made in Rules 24 and 25 to apportion the 
income ‘between the two Panchayats. 
Thus the rules framed do not in any way 
provide for considering the interests of 
any adjoining Panchayat when a public 
market is proposed to be opened in any 
Panchayat. In this set up of the rules we 
have to understand the scope of Rule 26. 
Rule 26 only mentions that no new mar- 
ket shall be opened within a radius of 
three kilometres of an existing market, 
whether public or private. But by the 
very definition of a ‘public market’ name-, 
ly, a market owned, constructed or re-, 
paired or maintained by the Panchayat 
that existing public market must be in 
the same Panchayat. With respect, this 
aspect has been overlooked in the deci-) 
sion reported in Sainuddin v, Municipal 
Commr., Attingal, 1972 Ker LT 300 = 
(AIR 1973 Ker 12). The facts in that case 
are as follows. There was an existing 
public market within the Attingal Muni- 
cipal area, An evening market was start- 
ed in the neighbouring Mudakkal Pan- 
chayat. The distance of the evening mar- 
ket place was less than 1.5 kilometres 
from the Municipal market place. The 
licensee of the evening market was 
sought to be restrained by the Attingal 
Municipality from conducting the mar- 
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ket on the ground that the evening mar- 
ket is within the prohibited distance 
mentioned in the Rule 26 from the pub- 
lic market conducted by the Municipality. 
` No sanction of the Director of Panchayat 
is required to start a private market or 
an evening market in a Panchayat. The 
sanction of the Director had not been ob- 
tained by the Mudakkal Panchayat be- 
fore granting licence to the evening mar- 
ket, According to the licensee of the 
evening market the sanction of ‘the Di- 
rector should be obtained only if the ex- 
isting market, whether public or private 
or evening, is in the same Panchayat as 
the newly opened market. Since the pub- 
lic market conducted by the Attingal 
Municipality is outside the Mudakkal 
Panchayat area the Municipality has no 
right, according to the licensee, to object 
to the opening of a market by the Mudak- 
kal Panchayat, On these facts this court 
observed: ’ 


"The principle underlying the res+ - 


triction regarding distance between the 
two markets is to avoid unhealthy com- 
petition and the evil consequences that 
normally flow from such `a situation, If 
that is the purpose, the evil sought to be 
avoided is there, even if the existing 
market is one established under the Mu- 
nicipalities Act. The expression used, as 
stated earlier, is ‘an existing public or 
private market’ and not a public or pri- 
vate market already existing or function- 
ing under the Panchayats Act. The Ava- 
navanchery public market run under 
orders of the Municipality is thus an ex- 
isting public market. The ban in Rule 26 
must, therefore, apply.” 

With respect, we feel that the reasoning 
of the learned Judge is not correct, To 
understand the rule as applicable only to 
an existing market in the Panchayat it is 
not necessary that the rule-making autho- 
rity should have expressed ‘a public or 
private market already existing or func- 
tioning under the Panchayat Act’, ‘Public 
market’ is defined both under the Act 
and the Rules to mean a market owned, 
constructed, repaired or maintained by 
the Panchayat. When the rules under the 
Panchayat Act provide for opening and 
maintaining a public market it follows 
that such market must be a market func- 
tioning under the Panchayat Act. The 


very scheme of the rules relating to the — 
opening of a market of which a reference ` 


has already been made earlier leads only 
to an inference that the existing market 
must be a market functioning under the 
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Act in the Panchayat. Therefore, we feel 
that Rule 26 of the Kerala Panchayat 
(Public and Private Market) Rules has 
not been correctly interpreted in the de- 
cision relied on by the respondent. 

3. From this it follows that the 
Government was not right in interfering 
with the sanction granted. by the Direc- 
tor to open a new public market by the 
petitioner-~Panchayat on the ground that 
the existing market managed by the Tha- 
zhava Panchayat is within a distance of 
300 metres only, The decision of the Gov- 
ernment is therefore unsustainable. 

4. In the result, the original peti- 
tion is allowed. Ext. P-5 order of the 
Government dated 9th January, 1973 is 
quashed, In the circumstances of this 
case, the parties shall bear their costs. 


Petition allowed, 


AIR 1977 KERALA 64 
K. K. NARENDRAN, J. 
Manjeri Public Conveyance, Manjeri 
P. O., Appellant v. Secretary, Regional 
Transport Authority, Malappuram and 
others, Respondents. 


O. P. No. 4112 of 1976, D/- 23-11-1976. 

Motor Vehicles Act (1939), Section 57 
(2) and (3), Proviso — Summary Rejec- 
tion of application — Permissibility — 
Notification in respect of existing vacancy 
— No time-limit can be said to be fixed 
— Belated application cannot be sum- 
marily rejected — Where, however, time- 
limit is fixed, such belated application can- 
not be considered along with other appli- 
cations. 

Under Section 57 (2) the Regional 
Transport Authority has the power to ap- 
point dates for the receipt of application 
for stage carriage permits when a notifi- 
cation is issued inviting applications. A 
belated application can be summarily re- 
jected only under the proviso to Sec- 
tion 57 (3) and the proviso provides for 
summary rejection where a limit has 
been already fixed under Section 47 (3) 
or Section 55 (2). When the R. T. A. 
issues a notification inviting application 
for an additional bus on an existing route, 
it can be said that the R, T. A. has taken 


a decision to limit the number of per- 


mits but where the applications’ are in- 
vited for a permit in an existing vacancy, 
it cannot be said that a limit has been 
fixed by the notification inviting applica- 
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tions. So, the R. T. A. is not justified in 
rejecting summarily the belated applica- 
tion. Further where the R. T. A. has ap- 
pointed a date for receipt of applications 
' in the notification, an application received 
after the date fixed in the notification 
cannot be considered along with the 
notification. (Para 9) 
Cases Referred: Chronological Paras 


(1976) O. P. No. 111 of 1976 (Ker) 4,5,6 
AIR 1975 SC 123 = (1975) 2 SCR 166 6 
AIR 1975 SC 386 = (1975) 2 SCJ 385 5,6 
AIR 1975 Ker 104 = 1975 Ker LT 204 1 
AIR 1970 SC 1542 5 


A. Inees Chiriyankandath, for Peti- 
tioner; K., Neelakanda Menon and P. 
Gopalakrishnan, for Respondents. 


JUDGMENT :—- In Ramanunni Nair 
v. State Transport Appellate Tribunal, 
1975 Ker LT 204 = (AIR 1975 Ker 104) I 
said that there is nothing in the Motor 
Vehicles Act, 1939 which prohibits the 
clubbing of two suo motu applications for 
a permit and giving them a common dis- 
posal. It was also pointed out that in 
that case the State Transport Appellate 
Tribunal was in the wrong in not giving a 
direction to the Regional Transport Au- 
thority to club the suo motu applications 
of the petitioner and the 5th respondent. 
The question that arises for consideration 
in this original petition is whether a suo 
motu application or a belated application 
ean be clubbed with an application made 
in time in response to a notification under 
Section 57 (2) of the Motor Vehicles Act, 
1939, for short the Act. A question whe- 
ther the Regional Transport Authority 
can summarily reject an application for a 
permit, even if belated, in the absence of 
any limit fixed under Section 47 (3) or 
Section 55 (2) of the Act also arises for 
consideration. 

2. By order dated 9-10-1975 the 
2nd respondent —— Regional Transport Au- 
thority, Malappuram decided to invite ap- 
plications for a pucca permit in the route 
Manjeri-Vazhikkadavu via, = Thiruvali 
Wandur, Vadapuram, Nilambur, Edakkara. 
The 4th respondent who was having a 
Pucca permit on the route did not file an 
application for renewal of the permit in 
time and his belated application was re- 
fected by the 2nd respondent by order 
dated 6-9-1975. In pursuance of the order 
dated 9-10-1975 Ext. P-1 notification 
under Section 57 (2) of the Act was pub- 
lished appointing a date for the receipt of 
applications. In Ext. P-1 it was also made 
clear that belated applications will not be: 
entertained. The petitioner filed an ap- 
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plication in time. The application of the 
4th respondent was belated. The 4th res- 
pondent also applied for the reissue of a 
temporary permit on the route. The 2nd 
respondent by Ext, P-2 proceedings dated 
19-5-1976 rejected both the applications, 
the application submitted in pursuance of 
Ext, P-1 notification was rejected as be- 
lated. The petitioner’s application was 
sent for publication in the Kerala Gazette 
and Ext. P-3 is the Gazette Notification 
under Section 57 (3) of the Act. On 19-6- 
1976 the 4th respondent filed a suo motu 
application also for a pucca permit on 
the same route. But the 2nd respondent 
did not entertain the same. Against that 
order, the 4th respondent appealed to the 
3rd respondent-State Transport Appel- 
late Tribunal and the 3rd respondent by 
Ext, P-4 judgment allowed that appeal 
holding that the suo motu application 
has to be published under Section 57 (3) 
of the Act, Against Ext. P-2 order re- 
jecting the belated application also the 
4th respondent filed an appeal to the 3rd 
respondent. The petitioner got itself im- 
pleaded in that appeal. Though the State 
Transport Appellate Tribunal by Ext. P-5 
judgment held that the application was 
belated and that it cannot be treated as 
an application received in pursuance of 
Ext. P-1 notification, the summary re- 
jection of the application was found not 
sustainable and the matter was remand- 
ed to the Regional Transport Authority 
for disposal according to law, In this ori- 
ginal petition the petitioner questions 
the above judgment Ext. P-5 of the State 
Transport Appellate Tribunal, The main 
objection of the petitioner is to an obser- 
vation made by the STAT which reads: 


“The RTA will be at liberty to con- 
sider the application of the appellant 
either independently or along with the 
applications received in pursuance of the 
notification inviting applications,” 


3. The 4th respondent has filed a 
counter-affidavit and along with the 
counter-affidavit Exts, R-1 to R-5 are 
also produced., The petitioner has filed a 
reply affidavit and along with the reply 
affidavit Exts. P-6 to P-20 are produced. 
The 4th respondent has chosen to file an 
additional counter-affidavit also and 
along with the same Exts, R-6 to R-10 
are also produced. Ext. P-8 is a proceed- 
ing dated 24-8-1976 by which the 2nd 
respondent RTA decided by a majority 
fo club together the petitioner’s applica- 
tion and the suo motu application of the 
4th respondent, for consideration, 
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4. Shri A. Inees, learned counsel 
for the petitioner contends that the 3rd 
respondent went wrong in making the 
observation that the RTA will be at 
liberty to consider the 4th respondent's 
belated application along with the appli- 
catiotis received in pursuance of Ext, P-1 
notification inviting applications, Learn- 
ed counsel points out that the application 
made in pursuance of a notification under 
Section 57 (2) of the Act and a suo motu 
application cannot be disposed of together 
because in that case appointing dates by 
the RTA under the sub-section wil] be~ 
come meaningless. In support of his con 
tention learned counsel refers to Bharat 
Motor Service v, Secy., Regional Trans- 
port Authority, Cannanore (O, P, No, 111 
of 1976) (Ker). In the above case, consi 
dering the question whether an applica~ 
tion made in pursuance of a notification 
under Section 57 (2) can be clubbed with 
a suo motu application. Mr, Justice Chan« 
drasekhara Menon said: 


“Therefore, I would direct the Re~ 
gional Transport Authority Cannanore to 
lispose of the petitioner’s application for 
stage carriage permit on the route Padna- 
Thalapaddy via, Pallikkara evidenced by 
Exts, P-2 and P-3 in accordance with 
aw independently and apart from the 
application filed by the 2nd respondent 
and without in any way clubbing toge- 
cher the two applications,” 

Learned counsel also justifies Exft, 
2-2 order of the 2nd respondent summa~ 
ily rejecting the 4th respondents belat~ 
>d application on the ground that when 
he only vacancy on the route is notified 
inder Section 57 (2) of the Act it is to 
ye taken for granted that a limit is fixed 
inder Section 47 (3) of the Act. It is also 
contended that a belated application fil~ 
ad in pursuance of a notification under 
jection 57 (2) will not become a suo 
notu application under the first part of 
Section 57 (2). 


5. Learned Government Pleader 
ippearing for respondents 1 and 2 refers 
io Section 57 (2) of the Act and Rule 161 
1) (£) of the Kerala Motor Vehicles 
Rules, 1961, for short the Rules, and 
tontends that the RTA has the power to 
ix dates. It is then contended that when 
in application is invited for a permit that 
s to be taken as a limit fixed as the va~ 
ancy is only one and hence a summary 
‘ejection of a belated application is pos- 
ible under the proviso to Section 57 (3) 
xf the Act, Reference is then made to 
Mohd, Ibrahim v, S.T.A. Tribunal (AIR 


ALR. 


1970 SC 1542) and Gajendra Transport 
(P.) Ltd. v. Anamallias Bus Transport (P) 
Ltd. (AIR 1975 SC 386). In the latter case 
the Supreme Court has said: 


“Where the Regional Transport Au~ 
thority issues a notification under Sec~ 
tion 57 (2) inviting applications for a per~ 
mit for an additional bus on an existing 
route, it can reasonably be held that the 
RTA has arrived at a decision as to the 
limit of the number of permits as re- 
quired under Section 47 (3) because it is 
not the form but the substance of 
order that has to be considered,” 


Learned Government Pleader then refers 
to the decision of Mr, Justice Chandra- 
sekhara Menon in Bharat Motor Service’s 
case (O. P, No, 111 of 1976) (Ker) and 
contends that the S.T.A.T, went wrong in 
making the observation in Ext, P-5 ob- 
jected to by the petitioner, 


6. Shri K. WNeelakanta Menon 
learned counsel for the 4th respondent, 
contends that the summary rejection of 
the 4th respondent’s application as belat- 
ed was against the scheme of Section 57 
of the Act, Learned counsel points out 
that only in cases where a limit is fixed 
by the RTA summary rejection is possi~ 
ble, Learned counsel refers to Gajendra 
Transport’s case (ATR 1975 SC 386) and 
points out that Ext, P-1 notification is 
not in respect of a new route or an addi~ 
tional permit in an existing route and 
hence it cannot be said by Ext, P-1 notix 
fication inviting applications for a pucca 
permit in a vacancy. a limit has been fix~ 
ed. It is then contended that Ext, P-5 
judgment of the STAT does not call for 
any interference since what has been 
held therein is that the summary dismis+ 
sal of the 4th respondents application 
by the RTA by Ext. P-2 was wrong, If 
is also pointed out that the 4th respon~ 
dent did not in the appeal pray for 4 
clubbing of the applications and the 
STAT has also not given a direction in 
Ext. P-5 to the RTA to club the applica 
tions, Learned counsel then contends 
that the discretion of the RTA under 
Section 57 (5) of the Act is in fact as the 
only direction given in Ext. P-5 is to 
publish the 4th respondent’s application. 
It is pointed out that in pursuance of thé 
direction in Ext. P-5 judgment the RTA 
published the 4th respondent’s applica~ 
tion on 18-9-1976 while the petitioner’s 
application became ripe for consideration 
on 227-1976, It is further pointed out 
that by Ext, R-8 proceedings dated 24-8« 
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1976 the RTA has taken a decision to 
club the applications of the petitioner 
and the 4th respondent and give them 
a common disposal, Learned counsel then 
contends that such a clubbing is not in 
any way prohibited by the Act and it 
will only be more in the interests of the 
travelling public as the RTA gets an op- 
portunity to choose the best operator, 
According to the learned counsel, the 
petitioner cannot really suffer any harm 
by standing a comparison to the 4th res- 
pondent, Reference is also made to Ajan- 
tha Transports v. T, V. K. Transports 
(AIR 1975 SC 123) wherein the Supreme 
Court has said that the dominant object 
in the matter of issue of a stage carriage 
permit is the interests of the public ge- 
nerally. Learned counsel then contends 
that the R.T.A. has the right to change 
the dates appointed in the notification 
under Section 57 (2) by virtue of Section 
21 of the General Clauses Act as there is 
no statutory bar. It is then pointed out 
that the R.T.A. or its Secretary has no 
power to specify in the notification that 
belated applications will not be enter- 
tained. Pointing out that the 4th respon- 
dent’s application was late only by one 
day and that the 4th respondent was 
having a pucca permit on the route, 
learned counsel contends that equitable 
considerations ought to have weighed 
with the R.T.A. Learned counsel then 
refers to Bharath Motor Service’s case 
(O. P. No. 111 of 1976) (Ker) and con- 
tends that that decision is not applicable 
to the facts of this case. According to 
the learned counsel, the reason for not 
allowing the clubbing of applications in 
that case was that having filed no repre- 
sentation in time, one cannot object by 
filing a suo motu application for a permit. 
Learned counsel points out that in this 
case the 4th respondent has filed his 
objections to the petitioner’s application 
in time, Learned counsel also contends 
that the petitioner has no locus standi to 
bring this original petition at this stage 
as no legal right of his has been taken 
away or no order adverse to his interest 
has been passed. 


7. Learned counsel for the peti- 
tioner in his reply points out that by Ext. 
R-8 proceedings passed pending this 
original petition, the R.T.A. has only 
taken a decision to club the applications 
and that the applications for the permit 
has not been disposed of so far, Learned 
counsel points out that the observation 
in Ext, P-5 objected to by the petitioner 
has been taken as a direction by the 
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R.T.A. and the decision for clubbing in 
Ext. R-8 is because of that. 

8. Section 57 of the Act reads: 

57 (1) An application for a contract 
carriage permit or a private  carrier’s 
permit may be made at any time, 

(2) An application for a stage carri- 
age permit or a public carrier’s permit 
shall be made not less than six weeks be- 
fore the date on which it is desired that 
the permit shall take effect. or, if the 
Regional Transport Authority appoints 
dates for the receipt of such applications, 
on such dates. 

(3) On receipt of an application for 
stage carriage permit or a public carrier’s 
permit, the Regional Transport Autho- 
rity shall meke the application available 
for inspection at the office of the autho- 
rity and shall publish the application or 
the substance thereof in the prescribed 
manner together with a notice of the date 
before which representations in connec- 
tion therewith may be submitted and the 
date, not being less than thirty days 
from such publication, on which, and 
the time and place at which, the applica- 
tion and any representations received will 
be considered: 

Provided that, if the grant of any 
permit in accordance with the applica- 
tion or with modification would have the 
effect of increasing the number of vehi- 
cles operating in the region, or in any 
area or on any route within the region, 
under the class of permits to which the 
application relates, beyond the Section 47 
or sub-section (2) of Section 55, as the 
case may be, the Regional Transport 
Authority may summarily refuse the ap- 
plication without following the procedure 
laid down in this sub-section. 


9. Under Section 57 (2) the Re- 
gional Transport Authority has the power 
to appoint dates for the receipt of appli- 
cation for stage carriage permits when 
a notification is issued inviting applica- 
tions, What should be done when a be- 
lated application Is received? Can it be 
summarily rejected? This can be done 
only under the proviso to Section 57 (3) 
and the proviso provides for summary 
rejection where a limit has been already 
fixed under Section 47 (8) or Section 55 
(2), When the R.T.A. issues a notification 
inviting applications for an additional 
bus on an existing route, it can be said 
that the R.T.A. has taken a decision to 
limit the number of permits but where 
the applications are invited for a permit 
in an existing vacancy as in this case, it 
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cannot be said that a limit has been fix~ 
ed by the notification inviting applica- 
tions, So, the R.T.A, was in the wrong 
in rejecting summarily the 4th respon~ 
dent’s application though it was belated, 
In that case, it was only wrong on the 
part of the lst respondent to specify in 
Ext. P-1 notification that belated applica~ 
tions will not be entertained. But the 
further question is whether a belated 
application can be clubbed with applica~ 
tions made in accordance with the noti~ 
fication, and given a common disposal, A 
belated application cannot be treated as 
an application received in accordance 
with the notification. No doubt a belated 
application will also be a suo motu ap- 
plication becayse a suo motu application 
is one which can be made at any time 
without ascertaining whether there is a 
vacancy or whether a notification inviting 
applications is there. As the R.T.A. has 
appointed a date for receipt of applica- 
tions in Ext. P-1 notification and as this 
is well within its powers as per Section 
57 (2) of the Act, an application received 
after the date fixed in the notification 
cannot be considered along with applica~ 
tions made in accordance with the notifi- 
cation, Otherwise, there is no meaning in 
appointing dates by the notification A 
belated applicant cannot take shelter 
under ‘the interests of the public gene- 
rally’ and insist that his application 
should be clubbed with applications made 
as per the notification under Section 57 
(2) and given a common disposal. 
When applications are invited by 
a notification under Section 57 (2) 
the choice is restricted to those who 
make the applications in accordance with 
the notification. Though it is true that 
the STAT did not give any direction for 
clubbing in Ext. P-5 judgment, by the 
observation in the last sentence the STAT 
has given a green signal to the RTA for 
clubbing. Ext, R-8 proceeding also justi~ 
fies this conclusion. I quash the last sen~ 
tence in Ext, P-5 which contains the 
observation objected to by the petition- 
er. In the result, Ext. P-5 judgment 
without the last sentence is sustained. 
The 2nd respondent R.T.A. is to dispose 
of the petitioner’s application and the 
applications of the 4th respondent in the 
light of what is said in this judgment. 


10. The original petition is allow- 
ed as above, There will be no order as 
to costs, 


Issue carbon copies of this judgment 
to the Government Pleader appearing in 


Gokul Chit Funds v, T. K. O. Vareed 
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the case- free of costs and to the counsel 
a the petitioner and the 4th respons 
ent, 


Petition allowed. 
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vate Ltd. v. Thoundasseri Kochu Ouseph 
Vareed and others, 


C. C. Nos. 351 and 352 of 1975 (in 
C. P. No, 3 of 1973), C. S. No. 10 of 1975 
(in C. P. No. 12 of 1971) ete. D/- 25-8- 
1976. 

(A) Kerala Chitties Act (23 of 1975), 
S. 70 — Effect — Section is confined to 
‘existing chitties’ started before com- 
mencement of Act, 


Section 70 of the Kerala Chitties 
Act, 1975 does not have the effect of ren- 
dering the provisions of the said enact- 
ment applicable in the matter of deter- 
mination of the rights and liabilities of 
parties in respect of chit fund transac- 
tions in the Malbar area which were not 
in existence on the date of commence- 
ment of the said Act. (Para 4} 


(B) Kerala Chitties ‘Act (23 of 1975), 
S. 39 — Effect — No charge created in 
favour of chitty creditors over monies 
due to the chitty from prized subscribers. 
AIR 1960 Ker 168, Overruled, 


The language used by the legislature 
in S. 39 is that the chitty assets shall be 
a first charge for payment of the chitty 
debts, These words can, in the context, 
be only construed as meaning that the 
chitty debts due to the subscribers shall 
have preference over other debis in the 
matter of payment from out of the 
chitty assets. Hence it cannot be said 
that Section 39 creates a charge over the 
chitty debts in favour of third parties, 
namely the unprized subscribers of the 
particular kuri, AIR 1960 Ker 168, Over- 
ruled. (Para 5} 


(©) (Kerala) Insolvency Act (1955) 
(2 of 1956), S. 47 — Right of set off un- 
der —- Conditions to be satisfied. 


The conditions for availability of 
the right of set-off conferred by S, 47 
are that the claims on each side should 
be such as result in pecuniary liabilities 
arising out of contract and the dealings 
which have given rise to those claims 


JT/KT/D629/76/CWM 


. 1977 € 


should have been between the same par- 
ties functioning in the same capacity or 
right. Set-off is allowable under the Sec~ 
tion not only where both the debts in 
question are immediately payable but 
also in cases where as against a demand 
presently payable there is due to the 
other party a debt payable at a future 
date. The benefit of the section extends 
also to cases where a person who owes 
a debt to another hasa claim against 
that other person in respect of damages 
arising out of contract, (1881) 8 QBD 147, 
(1882) 9 QBD 113, (1895) 2 QB 618, AIR 
1935 Cal 225, Rel, on, (Para 6) 


The only condition specified in Sec 
tion 47 for attracting its applicability is 
that there should have been ‘mutual 
dealings’ between the insolvent and the 
person claiming the benefit of set-off and 
the reciprocal claims should have arisen 
out of such mutual dealings. The ‘mutual 
dealings’ referred to in the section may 
consist of several distinct or independent 
transactions entered into between the 
same parties functioning in the same 
right or capacity. It is not, therefore, 
necessary that the debts or claims sought 
to be set-off against each other should 
have arisen out of one and the same 
transaction. (Para 7) 


The existence of a security will not 
affect the statutory right of set-off con~ 
ferred by the section. The mandate of 
the statute is to effect a set-off irrespec- 
tive of the existence or otherwise of any 
security and to arrive at the recoverable 
residue, if any, by a process of mutual 
deduction. The right, and duty, to set 
off under this section being statutory 
_ cannot be excluded by agreement, (1874) 
9 Ch A 293; AIR 1964 Ker 1 (FB) and 
(1884) 9 AC 434, Rel, on. (Para 7) 


Cases Referred: Chronological Paras 
1975 Tax LR 1949 = 1975 Kant LJ 123 


11 

(1967) 1 All ER 397 = (1967) 2 WLR 241 
6 

AIR 1964 Ker 1 = 1963 Ker LT 582 (FB) 
E 

AIR 1960 Ker 168 =: 1959 Ker LT 1307 
3, 5 


ATR 1940 Mad 266 


[l 


1939 Mad WN 1231 
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(1887) 18 QBD 459 = 56 LJ QB 278 
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BALAKRISHNA ERADI, J.:— These 
are claims brought by the Official Liqui- 
dator under Sec, 446 read with Section 
458-A of the Companies Act, 1956 (here~ 
inafter referred to as the Act), The Com- 
panies in liquidation in all these cases 
were engaged in the business of conduct- 
ing chit funds. The respondents who had 
joined as subscribers in some of the 
kuries conducted by these Companies had 
‘been allowed to draw the amounts due 
on prized tickets in some of the chit 
fund series against promissory notes or 
mortgage bonds executed by them to 
secure due payment of the future instal- 
ments. Before all the instalments in 
these kuries had become due or were 
paid the Companies went into liquidation. 
In the course of the winding-up proceed- 
ings the Official Liquidator has preferred 
these claims against the respondents for 
recovery of the balances due from them 
under the prized chit accounts, The main 
contention put forward by the respon- 
dents is that they are entitled to a set- 
off in respect of amounts paid by them 
to the concerned Companies either by 
way of term deposits or by way of sub- 
scriptions (instalments) to other chits in 
which also they had joined and which 
had not been prized. In view of the im- 
portance of the common question of law 
relating to the right of set-off involved 
in these cases the learned single Judge, 
before whom the matter came up in the 
first instance, considered it desirable that 
the said question should be decided by a 
Division Bench, Accordingly these cases 
have come up before us. 


2. The course that we propose to 
adopt is to consider and decide only the 
question of law arising out of the plea 
for set-off put forward by the respon- 
dents and to leave the remaining ques- 


tions to be dealt with by the learned 
single Judge, Hence it is unnecessary for 
us to set out in detail the facts pertain- 
ing to each of these cases and it would 
suffice to say that in relation to the plea 
for set off these. cases can be classified 
into three different categories. The first 
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category consists of cases where the 
claim made against the concerned res- 
pondents is for recovery of the instal- 
ments outstanding as due in respect of a 
prized ticket and the respondent seeks 
to set-off the amounts paid by him to the 
concerned Company iby way of subscrip- 
tion in an unprized chit which he has 
joined in the same chit fund series, The 
second category consists of cases where 
in defence to the claim for recovery of 
the amount due by way of instalments 
on a prized ticket belonging to one parti- 
cular chit fund series, the respondent 
seeks to set-off amounts paid by him to 
the Company by way of subscriptions in 
the account of an unprized chit of a dif- 
ferent series, In the third category fall 
a few cases where a prized subscriber 
from whom the amount of unpaid in~ 
stalments is claimed by the liquidator 
seeks a set-off in respect of amounts 
which he had deposited with the Com- 
pany under liquidation by way of term 
deposits, 


3. Section 529 of the Act pro- 
vides that ‘in the winding-up of an in- 
solvent company, the same rules shall 
prevail and be observed with regard to 
(a) debts provable; (b) the valuation of 
annuities and future and contingent liabi-~ 
lities; and (c) the respective rights of 
secured and unsecured creditors; as are 
in force for the time being under the law 
of insolvency with respect to the estates 
of persons adjudged insolvent’, The law 
of insolvency in force in this State is 
the Insolvency Act, 1955 (Act 2 of 1956) 
as amended by (Act 18 of 1957), Section 
47 of that Act, which is identical in 
terms with Section 46 of the Provincial 
ead Act, 1920, (Act 5 of 1920) 
reads: 


“Mutual dealings and set off— 
Where there have been mutual dealings 
between an insolvent and a creditor 
proving or claiming to prove a debt un- 
der this Act, an account shall be taken 
of what is due from the one party to the 
other in respect of such mutual dealings, 
and the sum due from the one party 
shall be set off against any sum due 
from the other party, and the balance of 
the account and no more, shall be claim~ 
ed or paid on either side respectively,” 
The respondents contend that by virtue 
of the above provision they are entitled 
to set-off against the debts claimed by 
the Liquidator the amounts due to them 


from the Company under liquidation 
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either on account of subscriptions paid 
towards other unprized chits in the same 
series or in different series, or on account 
of fixed deposits made by them with the 
Company, This contention is strongly 
opposed by the Official Liquidator, Ac- 
cording to the Liquidator the amount 
due to the foreman from a prized sub- 
scriber is a fund impressed with the cha- 
racter of a trust and the said fund can- 
not be utilised by the foreman for any 
purpose other than for payment to the 
unprized subscribers of that particular 
kuri, It is said that the unprized sub- 
scribers of a particular kuri have a lien 
on the fund consisting of the amounts 
due to the foreman from the unprized 
subscribers of that particular kuri and 
that where such a lien exists in favour 
of third parties the provisions of Section 
47 can have no application. In support of 
this contention strong reliance was plac- 
ed by the Liquidater on the decision of 
Raman Nayar, J., as he then was, in In 
Re Free India Bank Ltd. (In Liquidation), 
1959 Ker LT 1307 = (AIR 1960 Ker 168), 
wherein the learned Judge has expressed, 
the view that the effect of Section 42 of 
the Tranvancore Chitties Act is to create 
a charge on the assets of the chitty in 
favour of the chitty creditors and that 
since the money due from the prized sub- 
scribers to the Company is a chitty asset 
on which the said charge operates, the 
citty debtors, viz., the prized subscribers 
are nof entitled to have any other 
amounts due to them from the Company 
as ordinary creditors set-off against the 
money due from them to the chitty. It 
is contended by the Liquidator that even 
though the provision contained in Sec- 
tion 42 of the Chitties Act (Travancore 
Act 26 of 1120) has no application in 
these cases which have arisen from the 
Malabar area, the Kerala Chitties Act. 
1975 which is in force in all parts of this 
State contains a similar provision in Sec- 
tion 39 of that enactment. I+ is further 
urged by the Liquidator that even though 
the Kerala Chitties Act was brought into 
force only with effect from the 25th July, 
1975, by Section 70 of that Act all the 
provisions of the said Act other than 
those contained in Sections 3, 4, 8, 9 and 
15 are made applicable to the chitties 
started before the commencement of the 
said Act in the Malabar area, It is on this 
basis that the Official Liquidator contends 
that the principle laid down by Raman 
Nayar, J. in In Re Free India Bank Ltd. 
(In Liquidation), 1959 Ker LT 1307=(AIR 


1960 Ker 168) is applicable to the pre- 
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sent cases and that hence set-off cannot 
be allowed. 


4. We shall first deal with the 
contention put forward by the Liquidator 
based on Section 70 of the Kerala Chit- 
ties Act, 1975, That section reads: 


"70, Application of Act to certain 
existing chitties— The provisions of this 
Act save those contained in S. 3, &. 4, 
S. 8, S, 9 and S. 15 shall, so far as may 
be, apply to chitties started before the 
commencement of this Act in the Mala~ 
bar District referred to in sub-section (2) 
of S. 5 of the States Reorganisation Act, 
1956 (Central Act 37 of 1956)”, 

The Liquidator wants us to understand 
this section as laying down that all the 
provisions of the Kerala Chitties Act, 
1975 other than those specifically ex- 
cepted shall be applicable in the matter 
of determination of the rights and Ifabili- 
ties of parties arising out of all chit fund 
transactions which were started in the 
Malabar area prior to the date of com-~ 
mencement of the said Act irrespective 
of whether or not the chit fund scheme 
was in existence on the said date. Ac- 
cording to the Liquidator the effect of 
Section 70 is to make the provisions of 
the 1975 Act applicable even in respect 
of claims or disputes arising out of chit 
fund transactions which had ceased to 
exist long prior to the commencement of 
that Act, whether such cessation be dué 
to the natural termination of the normal 
period of duration fixed for the kuri, or 
due to any default or abandonment by 
the foreman or the liquidation of the fore~ 
man Company. We are unable to uphold 
this contention put forward by the Li- 
quidator, An examination of the provi~ 
sions of the Kerala Chitties Act unmis~ 
takably shows that their underlying 
purpose is to regulate and control ` the 
conduct of chitties in the State in order 
to effectively check and prevent various 
types of irregularities and malpractices 
in relation to the conduct of such trans- 
actions and thereby safeguard the inte- 
rests of the members of the publie sub- 
scribing to the chit fund schemes. ‘The 
object of Section 70 of the said Act as 
we see it, is to enable such effective 
check and control being exercised even in 
respect of chit fund transactions which 
were started in the Malabar area prior 
to the commencement of the Act and 
which were in existence on the date of 
such commencement, Any ambiguity or 
doubt that might have otherwise existed 
in regard to this matter is effectively 
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dispelled by the wording used in the 
heading of the section which clearly indi- 
cates that the applicability of the section 
is confined to ‘existing chitties’ started 
before the commencement of the Kerala 
Chitties Act, The heading given to the 
section being part of the enacted legisla- 
tion it can be referred to as a useful aid 
for resolving any ambiguity or doubt re- 
garding the intention of the legislature. 
The expression ‘existing chitties’ used in 
the heading to Section 70 unmistakably 
indicates that the intention of the legis- 
lature was only to apply the provisions 
of the 1975 Act to such of the chitties 
started in the Malabar area prior to the 
date of commencement of that Act which 
were actually in existence as live-chit 
fund transactions on that date. Hence we 
have no hesitation to hald that Section 
70 of the Kerala Chitties Act, 1975 does 
not have the effect of rendering the pro- 
visions of the said enactment applicable 
in the matter of determination of the 
rights and liabilities of parties in respect 
of chit fund transactions in the Malabar 
area which were not in existence on 
the date of commencement of the said 
Act, The contention put forward by the 
Liquidator that Section 39 of the Kerala 
Chitties Act applies to these cases by vir- 
tue of Section 70 of the said Act cannot, 
therefore, be accepted, 


5. We may also, observe that even 
if it is to be assumed for purposes of 
discussion that Section 39 of the Kerala 
Chitties Act, 1975, which corresponds to 
Section 42 of the Chitties Act—26 of 1120 
(Travancore)—is applicable to these cases 
we find nothing in that section which will 
adversely affect the benefit, if any, that 
the respondents may be entitled to claim 
under the provisions of Section 47 of the 
Insolvency Act, 1955. With great respect, 
we are unable to agree with the view 
expressed by Raman Nayar, J. in In Re 
Free India Bank Ltd, (In Liquidation), 
1959 Ker LT 1307 = (AIR 1960 Ker 168), 
that the effect of Section 42 of the Chit- 
ties Act (Travancore) was to create a 
charge in favour of the chitty creditors 
over the monies due to the chitty from 
the prized subscribers. Section 39 of the 
Kerala Chitties Act, which is identical in 
terms with Section 42 of the Travancore 
Chitties Act, 1120 reads as follows: 


“39, Preference of subscribers over 
chitty assets— Where there are debts 
due from the foreman of a chitty in rela- 
tion thereto and alsa other debts due 
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from such foreman, the chitty assets shall 
be a first charge for payment of the 
chitty debts due to the subscribers.” 

In our opinion what has been done by 
the section is only to lay down a rule of 
preference in the matter of utilisation of 
the chitty assets for payment of the 
debts due from the foreman of a chitty 
by providing that chitty debts to the 
subscribers shall have preference over 
other debts. Though the language used in 
the section lacks clarity and precision 
and the use of the expression ‘first 
charge’ does create a certain amount of 
confusion, it seems to us clear on a care- 
ful examination of the section that what 
the legislature has intended is only to 
provide for a preferential payment to 
the chitty creditors, The heading given 
to the section, viz., ‘Preference of sub- 
scribers over chitty assets’ also indicates 
that the intention was not to create a 
charge over the chitty assets but only to 
lay down a rule of preference as between 
creditors, If the intention was to create 
& charge over the chitty assets the langu- 
age of the section ought to have been 
that the chitty debts due from the fore- 
man of a chitty to the subscribers shall 
be the first charge on the assets, Signifi- 
eantly that is not what is stated by the 
section, Instead, the lenguage used by the 
legislature is that the chitty assets shall 
be a first charge for payment of the-chitty 
debts. These wards, in our opinion, can, 
lin the context, be only construed as 
‘meaning that the chitty debts due to the 
subscribers shall have preference over 
other debts in the matter of payment 
from out of the chitty assets, Hence we 
are unable to accept the contention that 
Section 39 creates a charge over the 
chitty debts in favour of third parties, 
namely the unprized subscribers of the 
particular kuri and that hence there can- 


not be any set-off in respect of such 
debts. 
6. That brings us to the question 


whether the respondents are entitled to 
the benefit of set-off under Section 47 of 
the Insolvency Act, 1955. This section 
corresponds verbatim to Section 46 of 
the Provincial Insolvency Act, 1920 
which, in turn, is modelled on Section 31 
of the (English) Bankruptcy Act, 1914. 
The said provision embodies-a rule of 
equity and its intention.is to prevent the 
great injustice which would arise if a 
persan who is the insolvent’s creditor on 
one account and is a debtor of the in- 
golvent on some other account is compel- 
led to pay in full the amaunt owed by 
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him to the insolvent and is left to prove 
in bankruptcy the debt due to him from 
the insolvent and to receive only such 
pro-rata dividend as he could get on it. 
In England, long before the making of 
any statutory provision on the subject it 
was the practice in bankruptcy where 
there was a debtor and creditor account 
between the bankrupt and another per- 
son to take the account between them 
and adjust the balance due from the one 
party to the other, Such equitable set-off 
was not however being allowed when the 
debts were unconnected as in case where 
they arose out of distinct transactions. 
This Jed to great injustice and it was to 
remedy the said situation that statute in- 
tervened in England as far back as 
the reign of Queen Anne by 4 and 5 
Anne, c. 17 by introducing a mandatory 
principle of set-off in bankruptcy pro~ 
ceedings in respect of mutual debts, Sub- 
sequently that principle was widened and 
developed in the late statutes so as to 
extend the right of set-off in bankruptcy 
proceedings to all cases where there 
have been mutual credits, mutual debts 
or other mutual dealings, between a deb- 
tor against whom a receiving order is 
made and any other person proving or 
claiming to prove a debt under the re- 
ceiving order— see Section 31 of the 
Bankruptey Act, 1914. The expression 
‘mutual dealings’ has been construed by 
the English courts as a term of wide îm- 
port. The provisions for set-off incorpo- 
rated in the insolvency statutes of- this 
country are modelled on the section con- 
tained in the English Bankruptcy Act, As 
already noticed, the statutory provision 
for set-off in bankruptcy was originally 
introduced in England was narrow in its 
content but by successive statutes the 
principle was developed and widened. 
The last step in that process of enlarg- 
ing the scope of the section was taken 
in 1869 when the expression ‘mutual 
dealings’ was also added in the section— 
Section 39 of the Bankruptcy Act, 1869— 
thereby bringing within the scope. of the 
principle of set-off all provable claims 
provided there is mutuality. It is signifi- 
cant that the Indian legislature while 
enacting Section 47 of the Presidency- 
Towns Insolvency Act, 1909 (Act 3 of 
1909) as well as Section 46 of the Provin- 
cial Insolvency Act, 1920 (Act 5 of 1920) 
omitted the words ‘mutual credits’ and 
tmutual debts’ occurring in the English 
statute and has used only the comprehen- 
sive expression ‘mutual dealings’, there- 
by clearly indicating the intention to 
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apply to this country the principle af set- 
off in its widest form as it obtains in the 
English Bankruptcy jurisdiction after the 
words ‘mutal dealings’ were added in the 
English statute in 1869, The said princi- 
ple is attracted in all cases where as be- 
tween the insolvent and a creditor prov~ 
ing or claiming tq prove his debt under 
the Act there have been mutual dealings 
which have given rise to mutual claims 
resulting in pecuniary liabilities on either 
side. As already noticed, the expression 
‘mutual dealings’ is very wide in its con- 
tent. Broadly stated, it connotes transac- 
tions effected between the same parties, 
functioning in the same right or capacity 
giving rise to reciprocal claims or de- 
mands which are provable in insolvency 
proceedings, As pointed out by Lord Rus- 
sell in Palmer v. Day & Sons, (1895) 2 
QB 618, while the right of set-off con- 
ferred by the section is undoubtedly very 
wide it is subject to the limitation that 
"the ‘dealings’ must be such that in the 
result the account contemplated in the 
section can be taken in the way therein 
described, In other words, the dealings 
must be such as will end on each side in 
a money claim”, Thus a person in custody 
of goods belonging to the insolvent 
against whom a claim is brought for re- 
covery of the goods in species is not en- 
titled to set off against the said claim 
any debt that may be due to him from 
the insolvent. That is because there can- 
not be an ‘account’ as between goods and 
money and no, balance can be struck—see 
Eberle’s Hotels and Restaurant Co. Lid. 
v. E Jones & Brothers, (1887) 18 QBD 
459, Palmer v. Day & Sons, Ibid, Rolls 
Razor Ltd. v, Cox, (1967) 1 All ER 397. 
Thus the conditions for availability of 
the right of set-off conferred by the sec- 
tion are that the claims on each side 
should be such as result in pecuniary 
liabilities arising out of contract and the 
dealings which have given rise to those 
claims should have been between the 
same parties functioning in the same ca- 
ipacity or right. Set-off is allowable under 
the section not only where both the debts 
in question are immediately payable but 
also in cases where as against a demand 
presently payable there is due to the 
other party a debt payable at a future 
date. The benefit of the section extends 
also to cases where a person who owes a 
debt to another has a claim against that 
other person in respect of damages where 
liquidated or unliquidated, arising out of 
contract— see Peat v. Jones, (1881) 8 


QBD 147, Jack v. Kipping, (1882) 9 QBD 
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118, Palmer v, Day & Sons, (1895) 2 QB 
618 and Krishna Chandra v, Pabna Dhan- 
bhandar Co, Ltd., AIR 1935 Cal 225. 


7. The only condition specified in 
Section 47 of the Insolvency Act, 1955 
for attracting its applicability is that 
there should have been ‘mutual dealings’ 
between the insolvent and the person 
claiming the benefit of set-off and the re- 
ciprocal claims should have arisen out 
of such mutual dealings, The ‘mutual 
dealings’ referred to in the section may 
consist of several distinct or independent 
transactions entered into between the 
same parties functioning in the same 
right or capacity. It is not, therefore, ne- 
cessary that the debts or claims sought 
to be set-off against each other should 
have arisen out of one and the same 
transaction, As observed by Montague 
Smith, J. in the leading case Naoroji v. 
Chartered Bank of India, (1868) 3 CP 444, 
“to bring a case within the Act, it is not 
necessary that the credits should be de- 
pendent the one upon the other, nor that 
there should have been any agreement 
beforehand”, Thus it has been held that 
where a surety who is under an obliga- 
tion to pay to the insolvent company the 
debts of another person has some money 
owing to himself from the insolvent com- 
pany in a totally separate transaction the 
monies due to the surety on the one hand 
and from him to the insolvent company 
on the other are ‘mutual dealings’ as 
contemplated by Section 47 and the two 
amounts can be set off against each other 
under the section, See In re Travancore 
National Bank Subsidiary Co. Ltd. (In 
liquidation), AIR 1940 Mad 266 and also 
Ex Parte Stephens, (1805) 32 ER 996. It is 
also settled law that the existence of a 
security will not affect the statutory right 
of set-off conferred by the section. The 
mandate of the statute is to effect a set- 
off irrespective of the existence or other- 
wise of any security and to arrive at the! 
recoverable residue, if any, by a process, 
of mutual deduction— see Ex parte Bar- 
nett. In re Deveze, (1874) 9 Ch A 293 and 
Issac Issac v, Palai Central Bank Ltd. (In 
Liquidation), 1963 Ker LT 582 = (AIR 
1964 Ker 1) (FB). It is equally well-esta- 
blished that the right, and duty, to set- 
off under this section being statutory can- 
not be excluded by agreement. As Lord 
Selborne said in Mersey Steel and Iron 
Co. (Limited) v. Naylor, Benzon & Co., 
(1884) 9 AC 434 at 438, “it is a positive, 








absolute rule for the purpose of proof in ` 


bankruptey, and nothing can be proved 
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according to that rule In such cases ex- 
cept the balance of the account.” 


8. The legal position being as 
stated above, we do not find it possible 
to uphold the stand taken by the Liquix 
dator that set-off cannot be allowed in 
respect of the amounts due to the res- 
pondents from the insolvent Company 
concerned either by way of repayment 
of their term deposits or on account of 
subscriptions paid by the respondents to 
other non-prized kuries conducted by the 
respective Companies, As observed al- 
ready, in order to constitute ‘mutual deal~ 
jngs’ within the meaning of Section 47 of 
the Insolvency Act, 1955 what is requir~ 
ed is only ‘that the transactions which 
have given rise to the reciprocal claims 
or demands should be. between the same 
parties contracting or acting in the samé 
right or capacity, In accepting the term 
deposits and also in receiving the sub- 
scriptions towards the unprized chits 
from the respondents the insolvent Com~ 
panies were functioning in the very sam& 
right and capacity in which they had ad~ 
vanced to the respondents the amounts 
due to them on their prized tickets, The 
Companies were conducting chit fund 
business and it is in the course of that 
business that term deposits were ‘being 
received from the chit subscribers, The 
different series of chit funds were con- 
ducted by the respective Companies in 
-one and the same capacity, namely that 
of the foreman conducting chitty trans- 
actions, and it was in that capacity that 
the Company advanced the chit amounts 
to the prized subscribers, received the 
subscriptions from the prized as well as 
unprized subscribers and also accepted 
the term deposits, All these dealings had 
been effected by the Companies ïn the 
same right or capacity, The respondents 
had earried on the transactions with the 
Companies only in their individual or 
personal capacity and they had function~ 
ed only in the same capacity or right in 
relation to all the distinct or separate 
dealings that they may have had with 
the Companies, 


9. It is contended by the. Liquida- 
tor that each particular kuri is a distinct 
and self-contained transaction which is 
unrelated to the other kuries conducted 
by the same foreman and that thence 
persons who may have become subscrib~ 
ers In more than one kuri are not entitl- 
ed to adjust their liabilities in respect of 
a particular kuri as against any amounts 
that may be due to them from the fore- 
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man in the account of another kuri. 
Whatever may be the tenability or other~ 
wise of this contention in other contexts 
when insolvency of the foreman has not 
supervened, the proposition cannot hold 
good in winding-up proceedings in view 
of the absolute provision contained in 
Section 47 of the Insolvency Act that in 
all cases where as a result of mutual 
dealings reciprocal demands or claimed 
have arisen between the parties a set-off 
shall be allowed irrespective of whether 
those demands have arisen ouf of the 
same transaction or out of different 
transactions entered into between the 
same parties, The principle laid down by 
the section is absolute in its terms and 
has therefore, to be mandatorily given 
effect to even if there was any expresa 
Stipulation in the content or implied un- 
derstanding between the parties that the 
righs and liabilities arising out of the 
different chit fund transactions are nof 
to be adjusted against each ather, 

10. As regards the first category 
of cases where in defence to the liquida- 
for’s claim for recovery of the balance 
amounts outstanding as due from the 
respondents by way of. subscriptions on 
their prized tickets the respondents have 
sought a set-off in respect of the amounts 
paid by them to the concerned compa~ 
nies by way of subscriptions on unprized 
tickets taken by them in the very same 
kuri, it was not seriously argued by the 
Liquidator that they are not reciprocal 
demands arising ouf of ‘mutual dealings’ 
falling within the scope of Section 47 of 
the Insolvency Act, 1955. A set-off is 
clearly allowable to the respondents in 
these cases, It was in respect of the re~ 
maining two categories of cases. namely 
where the set-off is claimed by the res- 
pondents in respect of amounts due to 
them from the concerned Companies 
either on account of subscriptions paid 
by them towards unprized tickets in 
other kuries conducted by the same 
Companies. or on account of term deposits 
made with them with the concerned 
Companies that the Liquidator strongly 
opposed the prayer for set-off on the 
ground that they are not mutual deal- 
ings. For the reasons indicated by us in 
the course of the preceding discussion it 
is manifest that this contention put for- 
ward by the Liquidator cannot be sus- 
tained, We hold that the respondents are 
entitled to a set-off in all the three cate~ 
gories of cases mentioned above. 

11. In Official Liquidator v, Smt. 
B. Lakshmikutty, 1975 Tax LR 1949 
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(Kant), a learned single Judge of the Kar- 
nataka High Court recently had occasion 
to consider an almost identical question. 
In that case also certain Companies which 
were carrying on chit fund business went 
into liquidation and claims were filed by 
the Official Liquidator against the prized 
subscribers for the recovery of the 
balance amounts due from them under 
the respective chit fund accounts, The 
respondents contended inter alia that 
they were entitled to a set-off to the ex- 
tent of the sums paid ‘by them to the 
concerned Companies under other chit 
fund accounts or by way of fixed depo- 
sits. This contention was upheld by the 
learned Judge and it was held that the 
respondents were liable to pay only the 
balances remaining after giving credit to 
the sums in respect of which set-off was 
pleaded, This decision fully supports the 
conclusions that we have reached in 
these cases and with respect we are in 
complete agreement with the reasoning 
contained therein, 


12. The cases will now go back to 
the learned single Judge for disposal on 
the merits in the light of the legal posix 
tion as explained above, We do not make 
any order as to costs in respect of the 
hearing before us, 

Order accordingly, 
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K, BHASKARAN AND GEORGE 
VADAKKEL, JJ. 

Xavier and another, Petitioners wv. 
Babu and others, Respondents, 

C. R. P, 1366 of 1974, D/~ 19-2-1976, 

Kerala Land Reforms Act (1 of 1964), 
Ss. 80-A (12), 2 (14) — ‘Family’ — Mean- 
ing. 

The contention that the term ‘family’ 
occurring in S, 80-A (12) means ‘joint fa- 
mily’ as distinguished from ‘family’ as 
defined in S. 2 (14) is without substance, 
In the absence of any contrary intention, 
express or implied, the term as used in 
S. 80-A (12) must be held to carry no 
other shade of meaning except the plain 
meaning contained in the definition 
clause, (Para 3) 


S. Easwara Iyer and E. Subramonian, 


for Petitioners; M. K. Chettiar, S. R 
Sivaraman and Govt. Pleader, for Res- 
pondents. 

JT/AU/D617/76/JHS ‘ 


Xavier v, Babu (Bhaskaran J.) 
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BHASKARAN, J.:— This revision 
under S, 103 of the Kerala Land Reforms 
Act, Act I of 1964 as amended by Act 35 
of 1969, for short the Act, has been plac- 
ed before us on a reference by a learned 
single Judge as it “raised a question of 
some general importance,” 


The first revision petitioner is the 
husband of the second revision petitioner, 
Respondents I tq If are kudikidappukars, 
four of them under the first revision peti- 
tioner, and the rest under the second re- 
vision petitioner; each one of them on 
applications filed under S, 80-B of the 
Act has been allowed by the Special 
Tahsildar (Land Reforms) to purchase 
ownership of ten cents of land belonging 
to the revision petitioners, and that order 
has been confirmed by the Appellate 
Authority. 


2. The Special Tahsildar found 
that the revision petitioners together 
held an extent of 5.03 acres of land; the 
correctness of this finding was disputed 
by the revision petitioners in their appeal 
before the Appellate Authority; that 
authority, on a reappraisal of the evi- 
dence on records found that the total 
extent held by the revision petitioners 
came to 5.1714 acres, Though there is 
slight variation in regard to the extent 
of land held by the revision petitioners 
between the findings of the Special Tah- 
sildar and the Appellate Authority, both 
the findings are that the revision peti- 
fioners together held more than 5 acres 
in extent, we do nat propose to examine 
the correctness of the finding recorded by 
the Appellate Authority on a question 
of fact. 


3. Proceeding to his next conten- 
tion, which appears to have gïven rise to 
the reference to the Division Bench, the 
counsel for. the revision petitioners sub- 
mitted that the order of the Special Tah- 
sildar, as confirmed by the Appellate 
Authority, deserves to be set aside ta 
the extent, and in so far as, it enabled 
each of the seven respondents (kudiki- 
dappukars) under the second revision 
petitioner to purchase 10 cents of land, 
as it was vitiated by a basic error ‘in the 


matter of approach, According to him 
the Special Tahsildar acted against the 
spirit of the relevant provisions of the 


Act in disposing jointly of the four ap- 
plications for purchase against the first 
revision petitioner and the seven appli- 
cations against the second revision peti- 
tioner, and in fixing the extent of land 
each of them was entitled to purchase 
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taking into account the aggregate extent 


of land held by the revision petitioners, 
as though what they held was an inte- 
grated holding of one person, It is his 
argument that the Special Tahsildar 
ought to have fixed the extent of land 
each of the four respondents (kudikidap- 
pukars) under the first revision petitioner 
was entitled to purchase, and so also 
fixed the extent each of the seven respon- 
dents (kudikidappukars) under the se- 
cond revision petitioner could have been 
entitled to, without clubbing together 
the land held by the revision petitioners 
treating them as one entity. In effect, he 
adds, it would have made no difference 
in regard to the extent of land each of 
the four respondents (kudikidappukars) 
under the first revision petitioner would 
have been entitled to as they together 
would have been entitled to purchase 40 
cents of land by virtue of the provisions 
contained in Section 80-A (4) (d) of the 
Act, and that would work out at 10 cents 
per head, which is equal to what the Spe- 
cial Tahsildar has allowed each of the 
respondents to purchase. In the case of 
the seven respondents (kudikidappukars) 
under the second revision petitioner the 
position would have been, it is pointed 
out, far different, inasmuch as, if Clause 
(c) of sub-section (4) of Section 80-A, in- 
stead of sub-section (5) of S, 80-A, is ap- 
plied to the facts of the case, taking the 
individual holding of the second revision 
petitioner separately without tagging it 
on to that of the first revision petitioner, 
the second revision petitioner, who held 
land more than two acres, but less than 
three acres, in extent would have been 
liable to part with only an extent of 
thirty cents, which when shared equally 
among the seven respondents  (kudi- 
kidappukars) would have given each of 
them a right to purchase only: 4-2/7 cents, 
as against 10 cents allowed in accord- 
ance with the provisions of sub-section 
(5) of the said section. For the purpose of 
Section 80-A the extent of the land held 
by a person who is a member of a family 
has to be understood subject to the pro- 
visions of sub-section (12) of that sec~ 
tion; and Clause (b) of that sub-section 
lays down as follows: 


"In calculating the extent of land 
held by a person who is a member of a 
family and the number of kudikidappu~ 
kars in the lands held by such person, 
the extent of the land held individually 
by any member of his family or jointly 
by some or all of the members of such 
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family, and the number of kudikidappu- 
kars thereon shall also be taken into con- 
sideration.” 

As defined in Sec. 2 (14) of the Act, 
‘family’ means husband, wife and their 
unmarried minor children or such of 
them as exist. Counsel for the revision 
petitioner would contend that the term 
‘family’ occurring in sub-section (12) 
means ‘joint family’, as distinguished 
from ‘family’ as defined in Sec, 2 (14). 
What the sub-section contemplates, ac- 
cording to him, is°the adding up of the 
share of the joint family property of the 
person to his individual property. This 
interpretation sought to be given by the 
revision petitioners is not only far fetch- 
ed and imaginary, quite unwarranted by 
the plain words employed in the sub- 
section, but also is the result of over- 
looking the definition of the term tper- 
son’ contained in Sec, 2 (43) of the Act. 
We have no hesitation to hold that the 
term ‘family’ used in See, 80-A (12) of 
the Act, in the absence of any contrary 
intention, express or implied, carries no 
other shade of meaning, except the plain 
meaning contained in the definition 
clause, Sec. 2 (14) of the Act, In this 
view, we are at a loss as to where lies the 
material irregularity or basic error in 
the approach made by the Special Tahsil- 
dar or the Appellate Authority, who hav~ 
ing found that the revision petitioners 
together held land in excess of more 
than five acres, allowed each of respon- 
dents I to II to purchase 10 cents as pro- 
vided under Sec. 80-A (5) read with Sec- 
tion 80-A (12) (b) of the Act. 

The revision is without merit, and is 
dismissed, however, without any order 
as to costs. 

Revision dismissed. 
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K. K. NARENDRAN, J. 
Cheranellur Co-operative Society 
Ltd., Petitioner v, Deputy Registrar, Res~ 
pondent. 
O. P. 4019 of 1974, D/~ 7-4-1976. 
Kerala Co-operative Societies Act 
(21 of 1969), S. 65 — Kerala Co-opera- 
tive Societies Rules (1969), R. 66 (1) (c)— 
Order authorising enquiry — Non-com~ 
pliance with R. 66 (1) (c) — Effect. 
Under S. 65, the Registrar can order 
an enquiry. But in ordering an enquiry 
Sen Se S oe 
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the specific point or points on which the 
enquiry is to be made are to be made 
known in the proceedings that is issued. 
This is what is insisted by R, 66 (1) (ce). 
Not only that, without indicating in the 
proceedings that is to precede an en 
quiry, the point or points on which en~« 
quiry is to be conducted, it goes without 
saying that no proper enquiry will be 
possible, Again, for the society and its 
office bearers to face the enquiry in a 
just manner the indication of the point 
or points on which the enquiry is to be 
conducted in the proceedings is only 
essential, Hence where the points are not 
indicated in the proceedings, the order 
for enquiry cannot be sustained. 

(Para 5) 


Siby Mathew, for Petitioner; Govt. 


Pleader, for Respondent, 


ORDER:— The petitioner in this ori- 
ginal petition is a co-operative society res 
presented by its President. The grievance 
of the petitioner is against Ext. P-1 pro- 
ceedings of the 2nd respondent-Assistant 
Registrar of Co-operative Societies order- 
ing an enquiry into the constitution, 
working and financial conditions of the 
petitioner-society under S. 65 of the 
Kerala Co-operative Societies Act, 1969, 
for short the Act. The main contention 
of the petitioner is that Ex. P-1 proceed- 
ings are vitiated for the reason that R. 66 
(1) (c) of the Kerala Co-operative So~ 
cieties Rules, 1969, for short the Rules, 
is not complied with, 

2. The election to the Board of 
Management took place on 23-9-1973 and 
the present Board assumed office on 
7-10-1973. As per the bye-laws of the 
society, two members were to be nomi- 
nated by the Registrar and accordingly 
two members of the society who were 
defaulters and hence disqualified to be 
nominated were, as a matter of fact, no- 
minated. This was challenged by the 
petitioner before this Court in O. P, No. 
3965 of 1973 and the nomination ques- 
tioned therein was stayed by this Court 
as per order dated 12-12-1973. According 
to the petitioner, the lst respondent- 
Deputy Registrar of Co-operative Socie- 
ties and the other officers of the depart~ 
ment began to take an antagonistic atti- 
tude towards the society in view of the 

- filing of the above original petition. The 
petitioner’s further case is that Ext, P-1 
proceedings of the 2nd respondent order~ 
ing an enquiry under Sec, 65 of the Act 
is the result of the above unhelpful attix~ 
tude of the respondent, i 
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3. A  counter-affidavit has been 
filed on behalf of the ist respondent and 
in para. 11 of the above counter-affidavit 
the allegation of mala fides against the 
respondent is denied. - 

4. Shri Siby Mathew, learned 
counsel for the petitioner, contends that 
the 2nd respondent cannot overlook the 
mandatory provisions contained in Rule 
66 (1) of the Rules in issuing the pro- 
ceedings like Ext, P-l ordering an en- 
quiry under S, 65 of the Act. Rule 66 (1) 
of the Rules reads: 

“66. Procedure for the conduct of 
inquiry and inspection— (1) (i) An order, 
authorising inquiry under S. 65 or ins- 
pection under S, 66 shall among other 
things, contain the following:— 


(a) the name of the society whose 
affairs are to be inquired into or whose 
books of accounts are to be inspected; 

(b) the name of the person authoris- 
ed to conduct the inquiry or inspection; 

(c) the specific point or points on 
which the inquiry or inspection is to be 
made, the period within which the in- 
quiry or inspection is to be completed 
and report submitted to the Registrar; 

(d) costs of inquiry or inspection; 

(e) any other matter relating or per- 
taining to the inquiry or inspection,” 
Learned Government Pleader has no spe- 
cific answer to the above contention rais- 
ed by the learned counsel for the peti- 
tioner, The stand taken by the learned 
Government Pleader is that there are 
charges of misappropriation in the peti- 
tioner-society which are being enquired 
into by the Vigilance Department and in 
the above circumstances an enquiry un- 
der S. 65 of the Act cannot be said to be 
out of place. . 

5. No doubt, under S. 65 of the 
Act, the Registrar or any other officer of 
the department to whom the powers of 
the Registrar are delegated by the notifi- 
cation can order an enquiry. But in 
ordering an enquiry the specific point or 
points on which the enquiry is to be 
made are to be made known in the pro- 
ceedings that is issued. This is what is 
insisted by Rule 66 (1) (c) of the Rules. 
Not only that, without indicating in the 
proceedings that is to precede an enquiry, 
the point or points on which enquiry is 
to be. conducted, it goes without saying 
that no proper enquiry will be possible. 
Again, for the society and its office bear- 
ers to face the enquiry in a just manner 
the indication of the point or points on 
which the enquiry is to be conducted in 
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the proceedings is only essential. In this 
view of the matter, Ext. P-1 proceedings 
cannot be sustained, Hence I quash 
Ext. P-1, 
6. The original petition is allow- 
ed, There will be no order as to costs. 
Petition allowed. 
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K. BHASKARAN AND GEORGE 
VADAKKEL, JJ, 

Appu, Appellant v, State of Kerala 
and others, Respondents, 

A. S, No. 84 of 1973, D/~ 29-1-1976. 

(A) Kerala Land Acquisition Act (2! 
of 1962) Ss. 9 and 27 — Notice under Sec- 
tion 9 — Statement of claimant in an- 
swer to notice must claim specific amount 
=- Omission to do so — Effect — Court 
on reference cannot enhance ameunt 
awarded by Land Acquisition Officer. 


The provisions of Ss, 9 and 27 of the 
Act make it clear that the claimant, in 
answer to a notice under Sec, 9, has ta 
advance a claim for specific amount of 
compensation in the statement given by 
him because the Court is prohibited by 
Sec, 27 (1) from awarding any amount 
in excess of the amount so claimed. Un- 
less a sum certain is claimed, or unless 
on the basis of the claim-statement, and 
that alone, i.e. without the court em- 
barking upon any enquiry, the sum cer- 
tain, if any, claimed can be ascertained 
and quantified, it would not be possible 
for the court to restrict its award ‘te the 
amount so caimed’. ILR (1963) 1 Ker 398 
and 1965 Ker LT 975 and 1973 Ker LT 
996, Rel, on. (Para 3) 

Where the claimant in enswer to a 
notice under Section 9 has claimed com~ 
pensation in accordance with ‘the present 
market rate’ without specifying any 
amount, the Land Acquisition Officer 
need only award the. compensation which 


in his opinion shall be allowed for the 
land. In cases of dispute, it is for the 


court to determine proper compensation 
on a reference to it under Section 20 of 
the Act. And, under 8. 25 of the Act the 
Court has to take into consideration the 
market value of the land prevailing on 
the date of publication of the notification 
under S. 3 of the Act, Even so, the court 
could not award anything more than 
what the claimant has stated as proper 
compensation in answer to the notice 
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under S, 9 of the Acf, and in cases whera 
he has refused or omitted to state so, 
nothing in excess of the amount award- 
ed by the Land Acquisition Officer un- 
less the court is satisfied that the omis- 
sion was for sufficient reason. Hence the 
court is justified in rejecting the refer- 
ence on the ground that the  claimanf 
had not claimed any amount in his 
statement in answer to notice under S. 9. 

(Paras 8, 9} 

(B) Kerala Land Acquisition Act (21 
of 1962), S. 20 — Powers of Court on a 
‘reference’ — Court is not entitled to act 
upon copies of registered sale deeds with- 
out the evidence of persons who are par- 
ties to the transaction — 1973 Ker LT 
1619, Followed. (Para 11) 

(C) Kerala Land ‘Acquisition Act (21 
of 1962), S. 20 — Burden of proof — Land 
Acquisition Officer acting on a certain 
document fixing compensation for ac- 
quired land — On reference claimant has 
to establish that compensation awarded 
is not proper. (Para 12) 
Cases Referred: Chronological Paras 
AIR 1975 Bom 53 =' 76 Bom LR 519 R 
(1975) L, A. A. Nos, 29, 34 and 40 of 

1975 (Ker) 6 
1973 Ker LT 996 = ILR (1973) 2 aS 
544 
1973 Ker LT 1019 = 1973 Ker LJ 841 11 
1970 Ker LT 1065 = 1970 Ker LJ 499 5 
(1967) A, S. Nos, 337 and 338 of 1967 
(Ker) 
1965 Ker LT 975 = 1965 Ker LJ 782 
ILR (1963) 1 Ker 398 
(1955) 57 Bom LR 934 
AIR 1933 Sind 21 = 27 Sind LR 84 

O. V. Radhakrishnan and K, Radha- 
mani Amma, for Appellant; Govt, Plea- 
der, for Respondents. 

GEORGE VADAKKEL, J.:— This 
appeal is by the claimant in the lower 
court, He is the jenmi of 1 acre (accord- 
ing to him 1 acre and 29 cents) of garden 
land acquired by the respondent-State 
for the purpose of constructing a railway 
siding to the Gwalior Rayons at West 
Hill in Kozhikode, The Sy. No. of the 
land acquired is T, S. No. 43 of Katcheri 
Village, Kozhikode Taluk, The Land Ac- 
quisition Officer fixed the land value at 
Rs, 220/- per cent and on an apportion- 
ment of the compensation payable in res- 
pect of the acquired land awarded 
Rs, 14,000/- to him. The claimant request- 
ed for reference to the civil court as pro- 
vided for in 8. 20 of the Land Acquisi- 
tion Act, 1961, claiming land value at 
the rate of Rs, 1000/- per cent, The lower 
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court dismissed the reference on two 
grounds, viz, that the statement filed by 
the claimant in answer to notice under 
S. 9 (3) did not specify the amount of 
compensation claimed by him, and that 
even on merits the claimant failed to 
substantiate his claim for land value at 
Rs, 1000/- per cent. 


2. Under sub-sections (1) and (2) 
of 5. 9 of the Kerala Land Acquisition 
Act, 1961, the Collector has to cause pub- 
lic notice to be given at convenient place 
calling upon all persons interested in the 
land proposed to be acquired to state 
“the nature of their respective interests 
in the land, and the amount and particu- 
lars of their claims to compensation for 
such interests, and their objections, if 
any, to the measurements made under 
S. 8”. Under S. 9 (3) of the aforesaid Act, 
the Collector has also to serve a notice 
to the same effect on the occupier, if any, 
of such land and on all such persons 
known or believed to be interested in the 
land proposed to be acquired or to be 
entitled to act for persons so interested. 
Another provision that has to be noticed 
is S. 27, That section occurs in Part IH 
of the Act relating to ‘Reference to court 
and procedure thereon’, S, 27 prescribes 
the upper limits of compensation that 
could be awarded by the court as also 
the lower limit, Under sub-section (1) of 
that section, when the applicant has 
made a claim to compensation pursuant 
to any notice given under S, 9, the 
amount awarded to him by the court 
shall not exceed the amount so claimed; 
that sub-section also states that the 
amount awarded by the Court shall not 
be less than the amount awarded by the 
Collector as per his award under § 11. 
Sub-section (2) of that section states that 
when the applicant has refused to make 
such claim or has omitted without suffi- 
cient reason to make such claim, the 
amount awarded by the court shall not 
exceed the amount awarded by the Col- 
lector. Sub-section (3) of S. 27 enables 
the court to award more than the amount 
awarded by the Collector, even in cases 
where the applicant has omitted to make 
a claim in answer to notice under $, 9, 
provided the court is satisfied that such 
omission was for sufficient reason. 


3. The provisions discussed above 
in our opinion, are clear enough and they 
require the claimant to specify the 
amount claimed as compensation in the 
statement given by him in answer to the 
notice under S, 9 of the Act. That in an- 
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swer to the notice under S, 9 of the Act 
the claimant has to advance a claim for a 
specific amount by way of compensation 
is clear, and that is so in view of S. 27 
(1) of the Act whereby the court is pro- 
hibited from awarding any amount in ex- 
cess of ‘the amount so claimed’, that is 
to say, the amount claimed in answer to 
the notice under S, 9 of the Act. Unless! 
a sum certain is claimed, or unless on 
the basis of the claim-statement, and 
that alone, ïe., without the court embark- 
ing upon any enquiry, the sum certain, 
if any, claimed can be ascertained and 
quantified, it would not be possible for 
the court to restrict its award ‘to the ` 
amount so claimed’, 


4, We find support for this view 
in three decisions of this Court, Kuria- 
kose v. State of Kerala (ILR (1963) 1 Ker 
398), State of Kerala v, Krishnaru (1965 
Ker LT 975) and Pareed v, Spl. Deputy 
Collector (1973 Ker LT 996). In the first 
of these cases Mathew J. (of this Court 
as he then was) said that a mere refer- 
ence to certain sale deeds in the claim- 
statement would not be sufficient and 
that the amount claimed as compensation 
for the land must be specified in that 
statement, In the second case Govindan 
Nair J, (as he then was) said on behalf 
of the Bench that the object of the sta- 
tutory requirement under S. 9 of the Act 
that the hearing date should be beyond 
15 days of publication of the notice un- 
der sub-section (2) or of receipt of notice 
under sub-section (3) (such a require- 
ment was read into this sub-section be- 
cause of the words ‘to the same effect’ in 
that sub-section) was to afford the claim- 
ant sufficient time to gather materials so 
as to enable him to put forward a speci- 
fic claim for a specific or definite amount. 
And, in the last of the above-mentioned 
cases Nambiyar J. on behalf of another 
Bench of this Court upheld the dismissal 
of a reference under S. 20 of the Act on 
the ground that no claim for any specific 
amount of compensation was made by 
the claimants. 


5, The Bench decision in State of 
Kerala v. Kunhamed Koya Haji (1970 
Ker LT 1065) relied on behalf of the ap- 
pellant, as we understand it, does not go 
counter to the above stated principle in 
any manner. In that case the claimant 
claimed compensation on the basis of in- 
come derived from the property, stating 
what the income was; the total compen- 
sation claimed could be worked out and 
quantified on the basis of the income so 
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stated, be it that he derived that much 
income or not from the property, and so 
the upper limit of the quantum of com- 
pensation beyond which the court can- 
not award, could be determined and fix- 
ed without any enquiry in that behalf. 


6. The learned counsel for the ap- 
pellant also brought to our notice three 
unreported decisions of this Court in 
A. S. Nos. 337 of 1967 and 338 of 1967 
and L, A. A. Nos. 29, 34 and 40 of 1975 
(Ker), In the first of the aforementioned 
eases on behalf of the Bench Nambiyar J. 
pointed out that the claimants stated 
in answer to the notice under Section 9 
of the Act that ‘according to the then 
prevailing rates, the property would be 
worth more than Rs. 100/~ per cent’, In 
the second of the aforementioned cases 
a Bench of this Court found as a matter 
of fact that the lower court was in error 
in thinking that no definite claim was 
made, And in the batch of cases which 
were disposed of by the common judg- 
ment thirdly mentioned above this Court 
noticed that the claimants had “set out 
the actual and potential value of the 
property and had compared it with other 
properties in the vicinity”. In view of 
the findings entered in the respective 
judgments mentioned above that specific 
claims were advanced by the concerned 
claimant or claimants in the concerned 
case we do not think that these decisions 
are of any assistance to the appellant, 


7. The learned counsel for the 
appellant placed much reliance on Moha- 
med Salim v. Specia] L. A. Officer (M) 
Nasik (AIR 1975 Bom 53) in support of 
the proposition that the claimant is not 
bound to specify the amount of compen- 
sation in answer to the notice under Sec- 
tion 9 of the Act. In that case the lower 
court relying on the principle that it was 
not necessary for the claimant to specify 
definite amount of compensation in res- 
pect of each of the six sub-heads men- 
tioned in Section 23 of the Land Acqui- 
sition Act, 1894 (Section 25 of the Kerala 
Act) enhanced damages awarded by the 
Land Acquisition Officer under the sub- 
heads ‘severance’ and ‘injurious affection’, 
despite the fact that the claim under 
those sub-heads was only for ‘reasonable 
compensation’ and not for any specific 
amount. The correctness of the principle 
on which the lower court had relied, a 
principle enunciated in Secretary of 
State v. Dinshaw (AIR 1933 Sind 21), ap- 
pears to have been doubted by Tendol- 
kar J. in an earlier decision of that court, 
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Special Land Acquisition Officer v, Kal- 
yanji ((1955) 57 Bom LR 934 at pp. 936- 
937). This case was distinguished by the 
learned Acting Chief Justice who decid- 
ed the later Bombay case stating that in 
the earlier case the claimants merely 
asked the price at a flat rate and that in 
that case there was no claim at all ad- 
vanced on account of severance or in- 
jurious affection. It is not necessary in 
the case on hand to examine as to whe- 
ther in such circumstances the court 
would be in a position to enhance the 
compensation claimed under one sub- 
head, but so as not to exceed the total 
amount of compensation claimed. We 
are also not called upon in this case to 
decide the question as to whether the 


words ‘particulars of their claims to com- 


pensation’ occurring in sub-section (2) 
of Section 9 of the Act, and which words 
have to be read into the third sub-sec- 
tion also in view of the words ‘to the 
same effect? obtained therein envisage 
specification of the amount of compensa- 
tion in respect of such of the six sub- 
heads stated in Section 25 of the Act 
under which compensation is claimed, 

8. It was then argued that the 
appellant in answer to the notice under 
Section 9 of the Act claimed compensa- 
tion in accordance with the ‘present mar- 
ket rate’ (vile ennathe market nirakka- 
nusarichh anuvathikkanna mennapashik- 
kunnu) and that therefore the Land 
Acquisition Officer was bound to offer 
(award) compensation on that basis; the 
contention is that he failed to award 
compensation on the basis of market 
value, that therefore, the court can exa- 
mine whether the Land Acquisition Offi- 
cer has awarded compensation on that 
basis, and if he has not, the court can 
enhance compensation in tune with the 
market value. This argument needs only 
to be mentioned to be rejected. The Land 





Acquisition Officer need only award ‘the 
compensation which in his opinion shall 
be allowed for the land’. See S. 11 (ii) of 
the Act. In cases of dispute, it is for the 
court to determine proper compensation 
on a reference to it under S. 20 of the 
Act, And, under S. 25 of the Act the 
Court has to take into consideration the 
market value of the land prevailing on 
the date of publication of the notification 
under S. 3 of the Act. Even so, the court 
could not award anything more than 
what the claimant has stated as proper 
compensation in answer to the notice un- 
der S, 9 of the Act, and in cases where 


he has refused or omitted to state so, 
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nothing in excess of the amount award- 
ed by the Land Acquisition Officer unless 
the court is satisfied that the omission 
was for sufficient reason. 


9. We hold that the lower court 
was right in rejecting the reference on 
the first ground. 

10. We are also in agreement 
with the lower court which held that on 
the merits also the claimant had not 
made out a case, Exts. Al and A2, two 
of the documents relied on by the claim- 
ant are sale deeds. P.W, 3 purchased 20 


zents of land for Rs. 10,000/- as per Ext. . 


Al and 44 cents of land for a considera- 
‘ion of Rs, 4000/- under Ext, A2. These 
vransactions were on 25-10-1962 and l-11- 
1962 respectively. Ext, Al property was 
ourchased by P.W. 3 for installing an ice 
factory and Ext. A2 property was pur- 
chased by him for a pathway to Ext, Al 
oroperty. The lower court observed, and 
rightly so that the price of land which 
works out so far as Ext. A1 transaction 
s concerned at Rs, 500/- per cent and so 
‘ar as Ext. A2 sale is concerned at Rupees 
‘000/- per cent is not of any assistance 
o fix the land value of the acquired pro~ 


erty since P.W, 3 was keen on purchas- ` 


ng these properties, Ext, A3 and Ext. Ad 
ire certified copies of the judgment and 
lecree in L.A.O.P. No. 170 of 1965 on 
he file of the Sub-Court, Kozhikode. The 
ower court rejected those documents for 
he reason that the date of acquisition as 
uso the date of notification in that case, 
vere different. The lower court also con- 
idered the evidence of P.W. 2 who prov- 


d those documents and deposed 
hat the property involved in 
ixts, A3 and A4 case was near 
he property in question; but however, 


he lower court was not prepared to ac- 
ept his evidence for the reason that ex- 
ept for asserting that Exts. A3 and A4 
wroperty was near the acquired property, 
>W. 2 was not able to give any informa- 
ion about the nature and character of 
he two properties, We are in agreement 
vith the lower court in holding that 
ixts, A3 and A4 could not be acted upon 
or determining the price of the land ac- 
[uired in this case. 

11. The learned counsel for the 
ppellant submitted that the claimant 
iad also produced Ext. A5 before the 
ower court; it is a certified copy of a 
ale deed dated 20-1-1962 in respect of 
+ cents of land. The lower court has not 
averted to that document, The learned 
ounsel is right in pointing out that the 
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lower court failed to advert to the same. 
We have however examined the evidence 
furnished by Ext, A5 as also the evi- 
dence in respect of the land sold under 
Ext. A5 sale deed. It is necessary to 
point out that that document has not 
been properly proved. That document 
was proved only by the claimant who 
was examined as P.W, 1, In view of the 
Bench decision of this Court in State of 
Kerala v. Parvathi Amma (1973 Ker LT 
1019), according to which the court is not 
entitled to act upon copies of the regis- 
tered sale deeds without the evidence of 
persons who are parties to the transac- 
tion, Ext. A5 could not be acted upon. 
Even otherwise the only evidence regard- 
ing the property involved in Ext, A5 sale 
deed is that of P.W, 1 according to whom 
there were improvements on that proper- 
ty. P.W. 1 admitted that he has no in- 
formation about Ext, A5 transaction, 
P.W. 1 was not able to deny the sugges- 
tion put to him in cross-examination that 
the property was purchased by the ven- 


Gee under Ext, A5 paying a fancy price. 


Ext. A5 is not therefore of any help to 
the claimant. 


12. Then the learned counsel for 
the appellant submitted that the respon- 
dent State also failed to prove Ext, B1 
document dated 18-11-1965 which was 
the basic document relied on by the Col- 
lector, On that basis she requested that 
the case be remanded so that Ext, Bl 
document may be properly proved. We 
do not think that we would be justified 
in remanding the case for that purpose. 
At any rate, the Land Acquisition Officer 


‘has acting upon Ext. Bl document fixed 


the compensation for the acquired land 
and therefore it is for the claimant to 
establish that the compensation awarded 
for the land acquired is not proper. In 
the reference court, the burden was upon 
the claimant in so far as, as is evident 
from the note to the award, the Land 
Acquisition Officer has discussed Ext, BI] 
document, We see no reason to accede to 
the request for remand advanced on be- 
half of the claimant-appellant. 

13. The result of the above dis- 
cussion is the lower court is right in hold- 
ing that on the merits also the claimant- 
appellant has failed to make out a case 
for enhancement of land value. 

14, We dismiss the appeal, In the 
circumstances of the case, there will be 
no order as to costs. 

15. > The appeal has been filed in 
forma pauperis. The appellant has failed 
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in the appeal. It is therefore necessary to 
direct him to pay the court-fee payable 
on the appeal memorandum, We direct 
so. The same shall be done within a 
period of three months from today. Send 
a carbon copy of the judgment and de- 
cree in this case to the Collector of 
Kozhikode for appropriate action. 
Appeal dismissed. 
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K. BHASKARAN AND GEORGE 
VADAKKEL, JJ, 

Cheriyan, Appellant v. Kristhu Raja 

Janasahayam Sangham and others, Res~ 
. pondents. i 

C. M. A. Nos, 171 and 173 of 1975, 
D/- 27-1-1976. 

Kerala Debtors (Temporary Relief) 
Act (30 of 1975), S. 3 — Stay under — 
Not confined to suits but applies also to 
pending applications in suits, AIR 1958 
Ker 250 and AIR 1922 Bom 276, Distin- 
guished. (Para 5) 
Cases Referred: Chronological Paras 


AIR 1958 Ker 250 = 1957 Ker LT 1244. 3 
AIR 1922 Bom 276 = 23 Bom LR 1228 3 

M. K. Narayana Menon, K. P, Sree- 
kumar and P, Parameswaran, for Appel- 
lant; K. Velayudhan Nair, V. S. Mootha- 
thu and V. Jayakumar, for Respondents, 


BHASKARAN, J.:— C. M. A. No. 174 
of 1975 arises out of LA. No. 875 of 1974 
in O. S. No, 147 of 1974 on the file of the 
Sub-Court of Parur and C. M. A. No, 173 
of 1975 arises out of I. A. No, 1148 of 
1975 in O. S. No. 148 of 1974 on the file 
of the Sub-Court, Parur, both suits be- 
tween the same parties, The appellant is 
the 1st defendant in the suit and Ist 
counter-petitioner in the petitions, The 
suits were for recovery of amounts se- 
cured by hypothecation bonds. In each of 
these suits two petitions were filed; one 
for attachment, before judgment, of five 
items of properties not included in the 
hypothecation bonds, and therefore not 
included in the schedule of properties to 
the plaint, they being not subject-mat- 
ter of the suit; and the other for appoint- 
ment of a receiver for managing the pro- 
perties described in the schedule to the 
plaint as well as the properties sought to 
be attached before judgment. 

2. After the coming into force of 
Act XXX of 1975, the appellant seems to 
ge en See gst ae 
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have filed a petition in each of the suits 
for staying the proceedings. The court 
below while staying the suits, passed also 
the impugned orders appointing a re- 
ceiver for the management of the pro- 
perties attached before judgment, and 
also for the said properties, Shri M. K. 
Narayana Menon, counsel for the appel- 
lant, submits that the court below has 
fallen in error in making a distinction 
between suit proper on the one hand, 
and proceedings therein on the other for 
the purpose of stay. S. 3 of Act XXX of 
1975 provides inter alia: 


ree and all such suits, applications, 
appeals and petitions instituted, made or 
presented before such commencement 
and pending at such commencement shall 
stand stayed for the said period.” 
and therefore the statutory stay ‘brought 
into effect does not contemplate a dis- 
tinction between the suit proper on the 
one hand and petitions or other proceed- 
ings therein on the other so as to con- 
clude that the stay is confined to suits 
alone without taking within its ambit 
proceedings therein. 


3. Shri Kalathil Velayudhan Nair, 
counsel for the respondents submitted 
that even if the suits are stayed that does 
not mean that the power of the court to 
make appropriate directions in regard ta 
the management of the properties is 
thereby taken away. In support of his 
argument, he cited the decisions in Eapen 
v. Abraham, 1957 Ker LT 1244 = (AIR 
1958 Ker 250) and Senaji v. Pannaji (AIR 
1922 Bom 276). We are afraid, these twa 
decisions cannot support the respondents. 
In the first case ie, Eapen v. Abraham 
1957 Ker LT 1244 = (AIR 1958 Ker 250) 


what came up for consideration was the |, 


provisions of the Stay of Eviction Pro- 
ceedings Act, 1957. S. 4 therein provided 
as follows: 


“Notwithstanding anything to tha 
contrary contained in any other law for 
the time being in force or in any con- 
tract, with effect on and from the com- 
mencement of this Act, no suit or other 


` proceedings for eviction of a person from 


his holding or for the recovery of arrears 
of rent in respect of, or for damages for 
use and occupation of, the holding ac- 
erued due before the commencement of 
the Kerala Stay of Eviction Proceedings 
Ordinance 1957, shall lie in any Court and 
all suits, proceedings in execution of dex 
erees or orders and other proceedings 
pending in the Courts at such commence- 
ment for such eviction or recovery of 


LITT Goutami Devi v. 
arrears of such rent or damages shall be 
stayed: 


Provided that nothing in this section. 
shall preclude the Court from granting 
any relief to which the lessor is entitled 
other than eviction from the holding.” 
It is quite clear that the stay was only 
with respect to the eviction of a person 
from his holding and with respect to the 
recovery of arrears of rent which accru~ 
ed due before the commencement of the 
Kerala Stay of Eviction Proceedings Ordi~ 
nance 1957. The proviso further made it 
clear that the court was not debarred 
from granting any other relief which did 
not involve the eviction of the tenant. 
The position is not identical here. As far 
as the second case, ie, Senaji v, Pannaji 
{AIR 1922 Bom 276) is concerned, it was 
a matter arising out of S. 10 of the Code 
of Civil Procedure, The distinction be~ 
tween the stay under Act XXX of 1975, 
and a stay under the Civil Procedure 
Code is that while in the former there 
is a statutory stay, in the latter the court 
seized of the matter passes a stay of the 
proceedings pending disposal of the pre- 
viously instituted suit in which substan- 
tially the same issues come up for trial. 
Therefore, we are of the opinion that the 
reasoning with respect to the stay under 
S. 10 of the Code of Civil Procedure can- 
not be applied to the provisions contain- 
ed in S. 3 of Act XXX of 1975. 


4. Shri Velayudhan Nair then 
contended that on facts it could be seen 
that the suits are not liable to be stayed 
in view of the fact that an element of 
breach of trust is involved in both the 
matters, He further contended that at any 
rate one of the suits even on the admitted 
facts could not have been stayed under 
the provisions of the Act. As it is, we 
find the court below has proceeded as 
though the Act is applicable to both the 
suits, and they have been treated as sta- 
tutorily stayed; that in substance is the 
effect of the court passing an order stay- 
ing the two suits. 

5. We are in agreement with the 
argument of Shri Narayana Menon that 
the impugned orders have been passed 
without considering the applicability of 
S. 3 of the Act. We find that as a matter 
of fact there is no discussion at all as to 
whether the provision of the Act is ap- 
plicable or not to the applications sought 
to be stayed by the appellant, The court 
below seems to have proceeded on the 
assumption that though suits would stand 
stayed by the operation of the provisions 
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of S. 3 of Act XXX of 1975, those provi- 
sions would not apply to the application 
in the suits, We have no doubt in our 
minds that the provisions of S. 3 are ap- 
plicable to the pending applications in 
the suits, as much as to the suits them- 
selves (if the provisions are applicable to 
the suits). 

6. We, therefore, allow these ap- 
peals and set aside the impugned orders 
and direct the court below to pass appro- 
priate orders after hearing the parties 
and considering all aspects of the matter. 
No costs. 

Send down the records to the trial 
court forthwith. 

Order accordingly. 
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FULL BENCH 
P. GOVINDAN NAIR, C. J., P. NARAYANA 
PILLAI AND P. SUBRAMONIAN POTI, I}. 
Goutami Devi Sitamony, Petitioner V. 
Madhavan Sivarajan, Respondent. 
C. M. A. No. 50 of 1974, DJ- 10-2-1976. 


Civil P. C. (1908), O. 22, Rr. 10, 4, 
3, 1 — Scope — Death of appellant — 
Failure of legal representative to come on re- 
cord — Assignee from such appellant, if can 
be impleaded under O. 22, R. 10 — AIR 1929 
All 444, Dissented from. 

Under Order 22, R. 10 the right of the 
assignee to seek to continue the suit is not ab- 
solute and it is for the court to consider whe- 
ther leave is to be granted. An assignee is 
bound by the previous proceedings in the suit 
and his right is only one of further prosecu- 
tion of the suit. (Para 5) 


In view of the Scheme of Order 22 an 
assignee can make an application for leave to 
continue the suit so long as there is a suit, 
so far as it concerns the assignee, on the file 
of the court. In a suit which is not subsist- 
ing there is no scope for seeking continuance. 
Therefore, in a case where the suit has abat- 
ed the assignee cannot thereafter seek to be 
added as a party to the action. The assignee 
cannot claim to come on record as a matter 
of right since leave is not to be granted as a 
matter of course. (Para 7) 


It cannot be said that in every case of 
the death of the plaintiff or defendant there 
will be no abatement at any time, if the right 
to sue does survive. Except in cases where 
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the tight to sue. is personal such right survives 
normally. There is no abatement in such 
cases by death. It is in such cases that Rr. 3 
(2) and 4 (3) of Order XXII provide for 
abatement later. Such abatement will not be 
by reason of the death of the plaintiff or de- 
fendant but by reason of the failure to make 
application to implead the legal representa- 
tive within the time specified by law. 
(Para 9) 
Order 22, Rule 10 enables only continu- 
ance and that too by leave of the. court. 
There would be no scope for continuance 
where by reason of the operation of Rule 3 or 
Rule 4 as the case may be, there is abatement 
and consequently termination of the proceed- 
ings. In such a situation there is no scope 
for the assignee to make application under 
Order XXII, Rule 10, Civil P. C. 1965 Ker 
LT 43, Approved; AIR 1962 Pat 285 (FB), 
Followed; AIR 1929 All 444, Dissented from. 
Case law discussed. View in AIR 1959 Cal 
368 held to be not conflicting with that in 
AIR 1965 Mad 180. (Paras 11, 16) 
Cases Referred: Chronological Paras 


1965 Ker LT 43 = 1965 Ker LI 76 11 
AIR 1965 Mad 180 = (1965) 1 Mad LJ 


224 12 
AIR 1963 All 357 15 
AIR 1962 Pat 285 = ILR 41 Pat 181 

(FB) 11 
AIR 1959 Cal 368 12 
AIR 1957 Trav-Co 212 = 1956 Ker LT 

694 ; 14 


AIR 1929 All 444 = 1929 All LJ 921 13 


V. Vyas Poti, for Petitioner; P. Kesavan 
Nair, for Respondent, 

SUBRAMONIAN POTI, J. :— The ques- 
tion for decision in this appeal is whether the 
assignee from an appellant could seek to get 
impleaded in the appeal under O. 22, R. 10, 
Civil P. C. after the death of the appellant 
and after the period within which the appeal 
would abate under Rule 3 (2) of O. XXII by 
reason of the failure to implead legal repre- 
sentatives of the deceased appellant. This 
question arises under the following circum- 
stances. 

2. In execution of the decree in O. 5. 
922 of 1963 of the Ist Additional Munsiff’s 
Court, Trivandrum, the decree-schedule pro- 
perty was sold and that was purchased by a 
stranger in court auction. The auction-pur- 
chaser, in whose favour the sale was confirm- 
ed, sought to take delivery. This was object- 
ed to by the vendee of the property from the 
defendant in the suit. Such vendee made an 
application to set aside the sale and that ap- 
plication was ultimately allowed by the execu- 
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tion court. Against that order the auction- 
purchaser filed a Civil Miscellaneous Appeal 
in the court below. Subsequent to the filing 
of tbis appeal he executed a deed in favour 
of the respondent here purporting to transfer 
his rights in the property purchased by him 
in the court-auction. That was on 11-7-1972. 
The transferee did not come on record at that 
time. The appellant died on 25-8-1972. There 
was a controversy in the court below as to 
the date of death, the respondent contending 
that the death was only on 3-5-1973. But that 
case was found against. The legal represen- 
tative of the deceased appellant did not seek 
to come on record in the appeal and the ap- 
peal abated. Subsequently, on 23-7-1973, the 
respondent moved an application under 
Order XXII, Rule 10 of the Code of Civil 
Procedure to implead him on the strength of 
the assignment obtained by him from the auc- 
tion-purchaser. 


This application was objected to on the 
ground that the appeal having abated there 
were no proceedings subsisting in which the 
assignee could seek to get himself impleaded. 
The Court below evidently took the view that 
there was no time limit within which the ap- 
plication had to be made by an assignee under 
the provisions of Order XXII of the Code of 
Civil Procedure, and therefore it was open £0 
him to move the court even after the abate- 
ment of the appeal. In this view the applica- 
tion was allowed. The court below further 
found that there was sufficient reason to grant 
the leave contemplated by the Rule. It is 
thereupon that the respondent in the court 
below has come up in appeal to this court 
challenging the order of the court below 
impleading the respondent as party to the ap- 
peal. The contention of the appellant here 
is that there was no appeal pending at the 
time so as to enable the respondent to come 
on record and therefore the motion for that 
purpose ought to have been dismissed, 


3. The question therefore is, whether, 
despite the failure of the legal representative 
to seek to come on record on the death of the 
appellant an assignee from such appellant 
could move for being impleaded under Order 
XXII, Rule 10 of the C. P. C. at a time when 
the proceedings must be taken to have abated 
under Order XXII rule 3 (2) of the C. P.C. 
against the legal representative, 

4. An assignee from a party to a suit 
is not a legal representative within the mean- 
ing of that term as defined in Section 2 ay 
of the C.P.C. That term as defined: “Legal 
representative” means a person who in law 
represents the estate of a deceased person.” 
It would only be a person on whom the in- 
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rest of the deceased devolves by reason of 
the death, that would fall within the ambit 
of the term ‘Legal representative’. The as- 
signee derives his interest by reason of the 
assignment and that is not related to the death 
of the assignor. On this there is no con- 
roversy. 


5. Order XXII, Rule 1 of the Civil 
P. C. provides for non-abatement of an action 
on the death of a plaintiff or defendant if the 
‘ight to sue survives. There are certain classes 
3f suits where the right to sue is personal to 
the plaintiff and in such cases the right to 
we does not survive to the legal representa- 
lives, as for instance in a suit for damages for 
defamation. In other suits the right to sue 
survives and there is no abatement merely by 
he death of the plaintiff or the defendant. 
The legal representatives are consequently 
permitted to continue the suit or proceedings 
n case they move to come in as such legal 
representatives within the time limited by law. 
Rule 3 (1) of Order XXII provides that where 
one or two more plaintiffs dies and the right 
to sue: does not survive to the surviving plain- 
iff or plaintiffs alone, or a sole plaintiff or 
sole surviving plaintiff dies and the right to 
jue survives, the court, on an application 
nade in that behalf, shall cause the legal 
‘epresentative of the deceased plaintiff to be 
nade a party and shall proceed with the suit. 
ff no application is made within the time 
srovided for making such an application under 
‘aw the suit shall abate in so far as the 
Jeceased plaintiff is concerned. 

This is the provision in Rule 3 (2), 
Order XXII of the Civil P. C. Similarly 
here is provision as to abatement in the case 
of death of a defendant and failure to seek 
© implead the legal representative so as to 
continue the proceedings. Apart from the 
provisions for impleading parties by reason of 
he right to sue surviving on the death of 
yarties provision is made in O. XXII, R. 10 
Xœ cover cases of devolution of any interest 
juring the pendency of a suit. That rule 
srovides that in other cases of an assignment, 
reation or devolution of any interest during 
he pendency of a suit, the suit may, by leave 
of the Court, be continued by or against the 
erson to or upon whom such interest has 
come or devolved. The provision indicates 
hat the right of the assignee to seek to con- 
inue the suit is not absolute as it is for the 
sourt to consider whether leave is to be grant- 
sd. In appropriate cases the court may grant 
eave to continue the suit. Such an assignee 
s bound by the previous proceedings in the 
uit and his right is only one of further pro- 
ecution of the suit. 
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6. Rule 3 of Order XXII operates 
when there is death of a party and the con- 
sequences of failure to move for impleading 
legal representatives is the termination of the 
proceedings by reason of the abatement of the 
suit as contemplated under Rule 3 (2) of 
Order XXII of the Civil P. C. Thereafter 
there is no subsisting suit. The position in 
regard to failure to implead the sole defend- 
ant would be abatement of the suit as against 
the defendant. In the case of sole plaintiff or 
sole defendant the suit abates as against the 
sole plaintiff or the sole defendant and if the 
abatement is in regard to one of the plain- 
tiffs or one of the defendants to that extent 
the suit would abate. Provision is made to 
bring back the suit to life by setting aside the 
abatement if proper cause is shown. 
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7. It seems to us to be plain from the 
scheme of Order XXH that an assignee can 
make an application for leave to continue the 
suit so long as there is a suit, so far it con- 
cerns the assignee, on the file of the court. 
In a suit which is not subsisting there is no 
scope for seeking continuance. It is only 
logical that in a case where the suit has abat- 
ed the assignee cannot thereafter seek to be 
added as a party to the action. That this is 
the scheme is evident from an examination 
of the Order XXII of the Code of Civil Pro- 
cedure. If the assignee seeks to be implead- 
ed in the proceedings before the suit abates 
and the legal representatives also seek to be 
impleaded whether the court would allow the 
assignee to come on record is a different ques- 
tion. That will depend upon consideration of 
many matters. But the assignee cannot claim 
to come on record as a matter of right sincel 
leave is not to be granted as a matter of 
course. We are not concerned with such a 
situation here and we need not go into this 
question further for the purpose of this ap- 
peal. 


8. The case of the respondent before 
us is that the right to sue on the death of 
the assignor is not affected by the failure of 
the legal representatives to move to come on 
record as such and there is no law of limita- 
tion prescribing a period within which an ap- 
plication has to be made by an assignee under 
Order XXII, Rule 10, Civil P. C. That means 
that the respondent could seek to be implead- 
ed in the suit at any time within three years 
of the death of the deceased, that being the 
period prescribed for a residuary application 
under the Limitation Act. There is a further 
plea that the order of abatement under R. 3 
(2) of O. XXII would only operate as against 
the legal representatives, that the suit will 
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abate only so far as the legal representatives 
are concerned and therefore there would be 
no bar to an assignee seeking to be impleaded 
so as to continue the proceedings. 


9. Order XXII, Rule 1 about which re- 
ference has already been made by us is not 
to be'understood as meaning that in every 
case of the death of the plaintiff or defendant 
there will be no abatement at any time, if the 
tight to sue does survive. Except in cases 
where the right to sue is personal such right 
survives normally. There is no abatement in 
such cases by death. It is in such cases that 
Rules 3 (2) and 4 (3) of Order XXII provide 
for abatement later. Such abatement will not 
be by reason of the death of the plaintiff or 
defendant but by reason of the failure to 
make application to implead the legal repre- 
sentatives within the time specified by law. 


10. Rule 3 (1) as also Rule 4 (1) of 
Order XXII contemplate also cases of the 
death of one or two or more plaintifis or 
defendants and it is in that context that the 
rules specify that the suit shall abate as 
against the deceased plaintiff or the defend- 
ant, as the case may be. This does not mean 
that the suit nevertheless survives in regard to 
the interest of the deceased so as to enable 
the assignee to seek to be impleaded. 


11. Rule 10 begins with the words “in 
other cases”. The reference is to cases other 
than those mentioned in Rules 2, 3, 4, 7 and 
8 of Order XXII of the Civil P. C., as ob- 
served in Baijnath v. Mt. Tunkowati, AIR 
1962 Pat 285. The provision, as we have 
said earlier, enables only continuance and that 
by leave of the court. There would be no 
scope for continuance where by reason of the 
operation of Rule 3 or Rule 4 as the case 
may be, there is abatement and consequently 
termination of the proceedings. In such a 
situation there is no scope for the assignee to 
make application under Order XXII, Rule 10, 
Civil P. C. In other words it means that no 
motion will succeed under Rule 10 when once 
there is abatement of the suit as against the 
party as whose assignee motion is made under 
Order XXH, Rule 10. A learned Judge of 
this Court in the decision in Jameela Beevi v. 
Antony Netto, 1965 Ker LT 43 had occasion 
to consider the right of an assignee to seek to 
be impleaded in an appeal filed by his assi- 
gnor in a case where the appeal had abated 
by reason of the failure of the legal repre- 
sentatives to seek to be impleaded in the ap- 
pe In that connection the learned Judge 
said: 





“In the case before me, the appeal was 
filed by the assignor; and if the appeal were 
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still effective at the time of the application by 
the assignee, the application has to be allow- 
ed also. But in this case, the appeal has 
abated; so that, there is nothing further which 
the assignor herself could have done in the 
appeal.” 

We may refer, in this context, to a passage 
in the Judgment of the High Court of Patna in 
Baijnath v. Mt. Tunkowati, AIR 1962 Pat 
285 (FB). At para 13 of the judgment deal- 
ing with this question the court said: 

“Tf the person, on whom the interest of 
the plaintiff or respondent had so devolved, 
does not obtain the leave of the Court under 
Rule 10 for the continuance of the suit of 
appeal by or against him, the suit or appeal 
may be continued by the original party, but 
he would still be bound by the result of the 
litigation, whether for or against him. When 
the devolution takes place by reason of death, 
for the application of R. 3, Rule 4 or Rule 
10 it becomes essential to determine whether 
the death took place before or after judgment 
or before appeal was filed, or after the preli- 
minary decree or final decree. It is, however, 
noteworthy, that if the matter falls under 
Rules 3 and 4, application of Rule 10 is oust- 
ed and resort cannot be had to it to circum- 
vent the mandatory provisions of Rr. 3 and 4.” 


12. When this case came up before a 
Division Bench of this Court the learned 
Judges referred the case, evidently feeling that 
there was some conflict between the decision 
of the High Court of Calcutta in Kedarnath 
Kanoria v. Khaitan Sons and Co., AIR 1959 
Cai 368 and the High Court of Madras in 
Ellappan v. T. R. Sitaramiab, AIR 1965 Mad 
180. It was contended in the Calcutta case 
that the right of the assignee to seek to im- 
plead under Order XXH, Rule 10 of the 
Code of Civil Procedure subsisted notwith- 
standing the death of the assignor-plaintiff and 
the abatement of the suit. Answering this 
contention the learned Judges said in paras 25 
and 26 of the decision in Kedarnath Kanoria 
v. Khaitan Sons and Co. thus: 

(25) It is true that the death of the 
assignor plaintif simpliciter does not take 
away the right of the assignee to apply under 
Order XXII, Rule 10 of the Code of Civil 
Procedure. By Order XXII, Rule 1 the death 
of the plaintiff of itself does not cause the 
suit to abate. Before the suit has abated the 
assignee may apply for and obtain leave to 
continue the suit. He may also, if he chooses, 
apply for substitution of the legal represen- 
tative of the deceased plaintiff. In a proper 
case the order for leave to continue the suit 
may be dated nunc pro tunc as of the date 
when the application was made, If necessary, 
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the application for leave to continue the suit 
may be treated as being in substance a com- 
posite application for substitution of the legal 
fepresentatives of the deceased plaintiff and 
thereafter of the application. On obtaining 
the necessary leave the assignee becomes the 
new plaintiff and the suit cannot thereafter 
abate on account of the death of the original 
plaintiff. 

(26) But the assignee can obtain leave 

only to continue a suit. If the suit has al- 
ready abated, there is no suit which may be 
continued. The abatement terminates the suit 
and disposes of the plaintiff’s claim as if the 
suit has been dismissed without a hearing. 
Leave to continue a suit cannot be given 
after the suit has terminated. It cannot be 
given if the suit has already been decreed 
or dismissed for default of appearance of the 
plaintiff. Similarly, leave cannot be given if 
the suit has already abated. The suit abates 
automatically in the absence of any applica- 
tion under Order XXI, Rule 3 within ninety 
days and a further order declaring that the 
suit has abated is not necessary. The assi- 
gnee is bound by the abatement and by pro- 
ceedings had in the suit before his interven- 
tion.” 
The Madras decision in Ellappan Sitaramiah, 
AIR 1965 Mad 180 was one where the ques- 
tion was different. A Hindu widow filed a 
suit for recovery of possession of properties 
to which her right was only that of a widow’s 
estate. During the pendency of the suit she 
effected a surrender of her estate by means 
of a registered document in favour of the 
immediate reversioner, one Ragupathi Iyer. 
The surrender was complete and was to the 
nearest reversioner who would be succeeding 
to the estate of the last male owner. But 
Ragupathi Iyer did not seek to come on re- 
cord in the suit filed by the widow. He 
independently filed another suit. The widow’s 
suit was dismissed for non-prosecution. It 
was on account of this that it was contended 
that the suit by the reversioner was barred 
by the provisions of Order XXII, Rule 9 (1), 
Civil P. C. inasmuch as there was a previous 
suit and it was dismissed for non-prosecution. 
In the appeal a learned single Judge of the 
Court held that the provisions of Order XXH, 
Rule 3 would apply only to cases of death 
of the plaintiff and not to case of surrender 
which amounted only to civil death and 
therefore the provisions of O. XXII, R. 9 (1) 
would not be attracted. 

It is this view that was attacked in the 
appeal before the Division Bench of the 
Madras High Court. The Court took the view 
that a widow’s suit with respect to her hus- 
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band’s estate, though filed by the widow as 
owner, can very well be deemed to have been 
instituted as a representative of the estate. 
Therefore when she died during the pendency 
of the suit the reversioner who succeeds to 
the property can step in and prosecute the 
suit as a person entitled to the estate which 
was till then represented by the widow. It 
would be Order XXII, Rule 10 of the Civil 
P. C. that would operate and not Rule 3 and 
it would be optional for the party seeking to 
continue the suit to come on record and pro- 
secute the suit. It will be a matter of discre- 
tion for the court to permit him to come on 
record. Therefore the failure to come in 
under Order XXII, Rule 10 will not attract 
the consequences contemplated in Rule 9 (1) 
of Order XXII. We find no principle stated 
in this decision which goes against the view 
expressed by the Calcutta High Court in the 
decision in Kedarnath Kanoria v. Khaitan Sons 
& Co., AIR 1959 Cal 368. 


13. Counsel for the respondent strong- 
ly relied on the decision of the High Court 
of Allahabad in Mithan Lal v. Maya Devi, 
AIR 1929 All 444. The question which arose 
there is more or less the same as has arisen 
in this case. The donees of the subject-matter 
of a suit pending suit sought to implead her- 
self under Order XXII, Rule 10, Civil P. C. 
after the abatement of the suit by reason of 
the failure of the legal representatives to come 
on record as such legal representatives. In 
this context the Allahabad High Court ex- 
amined the scope of Order XXII of the Code 
of Civil Procedure. Referring to Rule 1 the 
court seems to have taken the view that the 
said Rule declares that the death of a plain- 
tiff shall not cause the suit to abate if the 
right to sue survives and this rule appears to 
have been understood to mean that in that 
case the donee had the right to sue surviving 
in her unless that right was barred by limita- 
tion. Therefore, according to that decision, 
the death of the assignor would not be suffi- 
cient to cause the suit to abate. Referring to 
Rule 3 it was said that the rule refers to 
abatement so far as the deceased plaintiff was 
concerned; and that would be sufficient to 
Show that the abatement would operate only 
against such deceased plaintiff and the right 
to sue surviving to another such as the assi- 
gnee would not be affected by reason of the 
abatement. That in turn. it was said, would 
be sufficient to entitle tue assignee to move 
an application under Order XXII, Rule 10, 
Civil P. C. We have already indicated that 
this is not the position and the words ‘so fet 
as the plaintiff is concerned’ in Order XXI, 
Rule 3 (1) indicate that the abatement will be 
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only as against one of the several plaintiffs 
who may die pending the suit. For the rea- 
sons we have already stated we cannot, with 
great respect, agree with the decision of the 
High Court of Allahabad. 


14. We see no assistance to the res- 
pondent in the decision in Sivathanu v. 
Velayudha, AIR 1957 Trav-Co 212. That 
was a case of competing claims between the 
legal representatives of the- deceased on the 
one hand and the assignee on the other to get 
themselves impleaded so as to continue the 
proceedings. But the parties moved within 
the time limited for taking application to im- 
plead legal representatives and there was 
hence no question of abatement. The ques- 
tion was one of preference between the legal 
representatives and assignee to come on record 
and therefore no question as in this case arose 
then. 

15. Counsel Sri Kesavan Nair then 
relied on the decision in State of Uttar Pradesh 
v. Sheikh Asghar, AIR 1963 All 357 a case 
where, on the death of a plaintiff without any 
legal representatives resulting in escheat of the 
property to the State, the State sought to be 
impleaded. This was not within the period 
within which an application had to be made 
under Order XXII, Rule 3 (1) but within the 
period specified in the Limitation “Act under 
the residuary Article 181. In that context it 
was Said that the period would be that avail- 
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the plaintiff devolved under O. XXII, R. 10, 
Civil P. C. and that is three years under the 
residuary article. That was a case where no 
question of abatement arose, and if there 
was no abatement as was held in that case 
the suit must necessarily be deemed to be 
pending. This decision also is therefore of 
no assistance to the respondents. 


16. In the light of what we have dis- 
cussed here we hold that the court below was 
wrong in allowing the application by the as- 
signee to be impleaded in the appeal after the 
appeal had abated. The application should 
have been dismissed. We allow the appeal 
reversing the order of the court below. The 
application under Order XXII, Rule 10, Civil 
P. C. would stand dismissed. 

17. An application to set aside abate- 
ment and a petition to excuse the delay in 
making that application have been made to 
this Court. We do not think it is for this 
Court to consider these applications. We 
direct that the applications be forwarded to 
the Court below and we do so without ex- 
pressing on the maintainability or merits of 
the applications. The applications will be 
dealt with appropriately by.the court below. 
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18. The appeal is allowed as above. 
The parties will suffer costs in the appeal. 
Appeal allowed. 
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RAGHAVAN, C. J., GOPALAN NAMBIYAR 
AND VISWANATHA IYER, JJ. 

The Special Officer for Coir, Kerala 
(Licensing Officer), Trivandrum, Appellant v. 
P. V. Mohamed Yusuf and others, Respond- 
ents, 

W. A. 55 of 1972, D/- 10-7-1972.* 

(A) Constitution of India, Sch. 7, List 3, 
Entry 33 — Essential Commodities Act (1955), 
S. 2 (a) (xi) — Notification S. O. 2615, D/- 
22-7-1968 declaring coconut husk (raw or 
retted) as an essential commodity — Coir 
Retting (Licensing) Order (1968) and noftiGca- 
tions issued thereunder — Validity of notifica- 
tions and Order — Decision of Single Judge 
in O. P. No. 336 of 1970 (Ker), Reversed. 

Per Majority (Raghavan, C. J., contra): 
The Notification S. O. 2615, dated 2-7-1968 
declaring coconut husks raw and retted an 
essential commodity under Section 2 (a) (xi) 
of the Essential Commodities Act, the Coir 
Retting Licensing Order, 1968 and the Noti- 
fications and proceedings issued thereunder 
cannot be said to be without jurisdiction. AIR 
1956 SC 676, Explained. Decision of Single 
Judge in O. P. No. 336 of 1970 (Ker), Re- 
versed. (Paras 17, 20, 23) 

The Central Government’s power of de- 
claring a commodity as an essential commodity 
under the above clause is co-equal with the 
legislative competence with respect to it, under. 
Entry 33 in List IIE of the Seventh Schedule 
of the Constitution. In pursuance of the 
power conferred by Entry 52 of List I Parlia- 
ment has passed the Coir Industry Act, 1953 
declaring that it is expedient in the public 
interest that the Union should take under its 
control the coir industry, (Para 12) 


T[Note: In this case the Judges of the Full 
Bench differ in their views. The Majo- 
rity view is taken by Gopalan Nambiar 
and Vishwanath Iyer, JJ. and the mino- 
tity by Raghavan, C. J. The judgments 
in the case are, however, printed in the 
order in which they are given in the certi- 
fied copy. The first judgment is not 
therefore, necessarily the judgment ex- 
pressing the majority view-——Ed.] 











“(Against judgment of Single Judge of this 
Court in O. P. No. 336 of 1970 (Ker).) 
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Reading Entry 33 along with Art. 246, 
legislative power is conferred on Parliament 
and on the State with respect to the produc- 
tion of any product of the coir industry. A 
legislation “with respect to” the production 
of the products of coir industry is wide enough 
to cover legislation with respect to coconut 
husks. It cannot be said that coconut husks 
are not the products of the coir industry. Nor 
can it be said that the production or extrac- 
tion of husks and the retting of husks can- 
not be regarded as an industry or as part of 
the coir industry. (Para 15) 

The sections of the Coir Industries Act 
contain sufficient indication that a process is 
involved, certainly in the retting of coconut 
husks which is regulated by the Act Husks are 
soaked in ponds, or pits or other suitable 
places, and left over for a certain period be- 
fore being retted. From this concept of ret- 
ting, not less than from the provision of the 
Coir Industry Act, it can be safely said that 
retting husks is certainly an industry and ret~ 
ted husks can certainly be regarded as pro- 
ducts of the coir industry, within the meaning 
of Entry 33 of List MI. (Para 15) 

Even raw husks may well be regarded as 
products of the coir industry, in large and 
liberal sense, and that a legislation “with res- 
pect to” the production even of raw husks 
may well relate to the products of the Coir 
Industry and therefore fall within entry 33 
of List II. Production of husks, and certain- 
ly of retted husks, is part of the integrated 
activities of the Coir Industry. Therefore 
there is legislative competence under entry 33 
of List III to legislate with respect to the 
production of husks, raw and fretted. 

(Para 15) 

(B) Coir Retting (Licensing) Order (1968) 
Ci. 3 (1) — Levy of licence fee under — 
Levy not supported any quid pro quo or 
special benefit or services — Levy held to be 
ilegal. AIR 1965 SC 1107, Applied. 

(Para 18) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1453 = (1970) 1 SCR 479 7 
AIR 1965 SC 1107 = (1965) 2 SCR 265 18 
AIR 1956 SC 676 = 1956 SCR 393 7, 16 

Govt. Pleader, for Appellant; S. Nara- 
yanan Poti, for Respondent. 


RAGHAVAN, C. J. (Minority yiew):— 
I have read the judgment prepared by my 
learned brother Gopalan Nambiyar, J. and I 
regret [ am not able to agree with his reason- 
ing on the main question in the case. 

2. The Central Government has, by 
notification under Section 2 (a) (xi) of the 
Essential Commodities Act of 1955, declared 
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coconut husk, raw and retted, as an essential 
commodity. The said notification was declar- 
ed to be beyond the powers of the Central 
Government by a Single Judge, and the cor- 
rectness of that decision is the question to be 
decided in the appeal. 

3. The Essential Commodities Act was 
passed under Entry 33 of List III of Sche- 
dule VII to the Constitution, which reads: 

“33. Trade and commerce in, and the 
production, supply and distribution of,— 

(a) the products of any industry where 
the control of such industry by the Union is 
declared by Parliament by law to be expe- 
dient in the public interest, and imported 
goods of the same kind as such products: 

(b) foodstuffs, including edible oil-seeds 
and oils; 

(c) cattle fodder, including oil cakes 
and other concentrates; 

(d) raw cotton, whether ginned or un- 
ginned and cotton seed; and 

(e) raw jute.” 

And Section 2 (a) (xi) of the Essential Com- 
modities Act says that “any other class of 
commodity which the Central Government 
may, by notified order, declare to be an es- 
sential commodity for the purposes of this 
Act being a commédity with respect to which 
Parliament has power to make laws by virtue 
of Entry 33 in List III in the Seventh Sche- 
dule to the Constitution” is an essential com- 
modity. The short point for consideration is 
whether coconut husk, taw and retted, is a 
commodity with respect to which Parliament 
has power to make laws by virtue of Entry 33 
of List IHT of the Seventh Schedule; in other 
words, does coconut husk fall within the 
legislative competence of Parliament under 
Entry 33 of List I. 

4. Under Entry 52 of List I of the 
Seventh Schedule, the Union Parliament has 
power to legislate on “Industries, the control 
of which by the Union is declared by Parlia- 
ment by law to be expedient in the public 
interest.” The Union Parliament declared 
tbat the coir industry was an industry, the 
control of which by the Union was expe- 
dient in the public interest, and the Coir In- 
dustry Act of 1953 was passed. In this Act, 
under Section 3 (c), ‘coir’ or ‘coir fibre’ means 
the fibre extracted from the husk of the 
coconut; under clause (d) of the section. 
‘Coir products’ means mats and mattings, rugs 
and carpets, ropes and other articles manu- 
factured wholly or partly from coir or coir 
yarn; under clause (e), ‘coir yarn’ means yarn 
obtained by the spinning of coir, and under 
clause (h), ‘husks’ means coconut husks, both 
raw and retted. 
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5. The argument of the Government 
Pleader is that coconut husk, raw and retted, 
will come within the ambit of the legislation 
contained in the Coir Industry Act and the 
commodity (husk) should consequently fail 
within the ambit of legislation under Entry 33 
in List DI in the Seventh Schedule to the 
Constitution and also under Section 2 (a) (xi) 
of the Essential Commodities Act. In the 
ultimate analysis, the question will boil down 
to whether coconut husk, raw and retted, is 
a product of the coir industry. 


6. Now I shall explain the position. 
Under Entry 52 of List J, the legislative com- 
petence of the Union Parliament is in respect 
of industries, the control of which is declar- 
ed by Parliament to be expedient in the pub- 
lic interest. But, when we come to Entry 33 
of List III, the legislative competence is con- 
fined to trade and commerce in the products 
of any industry and the production, supply 
and distribution of the products of any indus- 
try. The stress is evidently on the “products 
of any industry.” In the case before us, there 
is no question of trade and commerce in a 
product of the coir industry: there is also no 
question of supply and distribution of any 
product of the coir industry. The only con- 
tention is that the Essential Commodities Act 
covers “the production of the products of any 
industry”, viz., the production of the pro- 
ducts of the coir industry. That is why I 
have said already that the question will boil 
down to whether coconut husk, raw and 
retted, is a product of the coir industry. If 
it is, a legislation regarding the production of 
the product of the industry, viz., coconut husk, 
raw and fretted, will be within Entry 33 of 
List HI of the Seventh Schedule. And if it 
thus comes within this Entry, naturally, it 
will come within Section 2 (a) (xi) of the 
Essential Commodities Act too. 


7. There cannot be any doubt that the 
term ‘industry has a wide connotation. The 
Supreme Court has said in Ch. Tika Ramji 
v. State of Uttar Pradesh, AIR 1956 SC 676. 


“Industry in the wide sense of the term 
would be capable of comprising three dif- 
ferent aspects (1) raw materials which are an 
integral part of the industrial process, (2) the 
process of manufacture or production, and 
(3) the distribution of the products of the 
industry.” 

Vide also the observation of the Supreme 
Court Harakchand Ratanchand v. Union of 
India, ATR 1970 SC 1453: 

“But we are satisfied in the present case 
that the manufacture of gold ornaments by 
goldsmiths in India is a process of systematic 
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production for trade or manufacture and so 
falls within the connotation of the word ‘in- 
dustry’ in the appropriate legislative entries.” 
Thus, raw material, namely, coconut husk, 
raw and retted, may also come within the 
term “industry” and may fall within the Coir 
Industry Act too. But, does it mean that 
coconut husk, not only retted but raw also, 
will be a product of the coir industry? I 
asked the Government Pleader whether the 
contention he was urging, if accepted, would 
not lead to the position that even raw husk 
would be a product of the coir industry. This 
question I put, assuming, for the sake of 
argument, that the process of retting was an 
industrial process, and retted husk might, 
again for the sake of argument, be a product 
of the coir industry. And the Government 
Pleader candidly stated before us that, if his 
contention was accepted, the result would be 
that even raw husk would be a product of the 
coir industry. This I find extremely difficult 
to accept. And in this connection, I may 
once again refer to the decision of the 
Supreme Court in Tika Ramiji’s case AIR 1956 
SC 676, where the Supreme Court held that 
sugar-cane was not a product of the sugar 
industry but was only a raw material for the 
industry. 


8. In my opinion, there is sufficient 
warrant to support the conclusion I am taking 
even in Entry 33 of List II of the Seventh 
Schedule and in Section 2 (a) of the Essential 
Commodities Act. Entry 33 of List HI con- 
tains raw cotton, whether ginned or unginned, 
as a Separate item (vide clause (d)). This 
appears in Section 2 (a) (xi) of the Essential 
Commodities Act too. In the Essential Com- 
modities Act, Section 2 (a) (iv) is cotton and 
woollen textiles. Suppose the textile industry 
is declared by the Central Government as a 
controlled industry under Entry 52 of List T, 
then, according to the argument of the 
Government Pleader, raw cotton should also 
fall within the ambit of Entry 33 of List III. 
If this argument is correct there is no need 
for mentioning raw cotton, whether ginned 
or unginned, as a separate item, viz., clause 
(d) in Entry 33. The same reasoning applies 
to clauses (iv) and (xi) of Section 2 (a) of 
the Essential Commodities Act too. Again, 
though the expression ‘product of the coir in- 
dustry’ is not defined in the Coir Industry 
Act, the expression “coir-products’ is defined 
to mean mats and mattings, rugs and carpets, 
ropes and other articles manufactured wholly 
or partly from coir or coir yarn. This also, 


in my opinion, indicates that coconut husks, 
raw and retted, from which coconut fibre is 
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extracted, cannot be a product of the coir 
industry. 

9, For the above reasons, my con- 
clusion is that coconut husk, raw and retted, 
is not a commodity which can be declared by 
notification by the Central Government as an 
essential commodity under Section 2 (a) (xi 
of the Essential Commodities Act, since it is 
not a product of the coir industry and the 
legislative competency of the Parliament under 
Entry 33 of List II is confined to the pro- 
duction of the product of the coir industry. 
In this view, I agree with the conclusion of 
the single Judge and dismiss the appeal. How. 
ever, I pass no order regarding costs. 


10. In the view I have taken, the 
other question, viz., whether the levy can be 
justified as a fee, does not arise; however, if 
I have to express any opinion on this ques- 
tion I would agree with the reasoning and 
conclusion of Gopalan Nambiyar, J. 


GOPALAN NAMBIYAR, J. (Majority 
View) :— 11. A learned Judge of this 
Court by his judgment in O. P. No. 336 of 1970 
and other connected writ petitions heard along 
with it, held that the Notification S. O. 2615, 
dated 22nd July, 1968 issued by the Central 
Government in purported exercise of the 
powers under Section 2 (a) (xi) of the Essen- 
tial Commodities Act, 1955, declaring coconut 
husk as an essential commodity, and the Coir 
Retting (Licensing) Order 1968, and all noti- 
fications issued thereunder and other pro- 
ceedings taken pursuant therefo, are with- 
out jurisdiction and illegal. This appeal has 
been preferred by the State of Kerala against 
the decision in O. P. No. 336 of 1970. 


12. The Essential Commodities Act, 
1955 (referred to as the 1955 Act) has been 
passed by Parliament under Entry 33 of List 
III of the Seventh Schedule of the Constitu- 
tion of India. It is entitled; “An Act to pro- 
vide in the interest of the general public for 
the control of the production, supply and dis- 
tribution of, and trade and commerce in, cer- 
tain commodities” faithfully echoing ithe 
words of Entry 33. Section 2 (a) (xi) of the 
1955 Act reads: 

, “2. In this Act, unless the context other- 
wise Trequires— 

(2) “essential commodity” means any of 
the following : 

& Q bod * * 

(xi) “any other class of commodity 
which the Central Government may, by noti- 
fied order, declare to be an essential commo- 
dity for the purpose of this Act, being a 
commodity with respect to which Parliament 
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has power to make laws by virtue of Entry 33 
in List U in the Seventh Schedule to the 
Constitution.” 

The Central Government’s power of declar- 
ing a commodity as an essential commodity 
under the above clause, is co-equal with the 
legislative competence with respect to it, under 
Entry 33 in List II of the Seventh Schedule 
of the Constitution. The said entry reads: 

“Trade and commerce in, and the pro- 
duction, supply and distribution of :— 

(a) the products of any industry where 
the control of such industry by the Union is 
declared by Parliament by law to be expedi- 
ent in the public interest, and imported goods 
of the same- kind as such products. 

(b) foodstuffs, including edible, oil-seeds 
and oils; 

(c) cattle fodder including oil cakes and 
other concentrates; 

(d) raw cotton, whether ginned or un- 
ginned, and cotton seed; and 

(e) raw jute.” 

Entry 52 of List I of the Seventh Schedule’ 
reads : 

“Industries, the control of which by the 
Union is declared by Parliament by law to 
be expedient in the public interest.” 

In pursuance of the above power conferred 
by Entry 52 of List I Parliament has passed 
the Coir Industry Act, 1953 (Act 45 of 1953) 
(referred to as the Act) declaring that it is 
expedient in the public interest that the Union 
should take under ifs control the coir industry. 
Section 3 (c) of the Act defines “coir” or 
“coir fibre” as the fibre extracted from the 
husk of the cocount. Section 3 (d) defined 
‘coir products’, as mats and mattings, rugs 
and carpets, ropes and other articles manu- 
factured wholly or partly from coir or coir 
yarn. Section 3 (h) defines ‘husks’ as coconut 
husks, both raw and retted. Section 4 pro- 
vides for the establishment and constitution 
of the Coir Board. The members of the 
Board are to be drawn inter alia from the 
growers of coconut and producers of husks 
and coir yarn and persons engaged in the pro- 
duction of husks and coir yarn. Section 10 
defines the functions of the Board. They ‘in- 
clude; (1) under clause (2) (b) of the section 
to regulate under the supervision of the Cen- 
tral Government the production of husks, coir 
yarn and coir products; (2) under sub-cl, (h) 
to ensure remunerative return to producers of 
husks, coir fibre and coir yarn; and (3) under 
clause (1) to license, retting places and ware- 
houses and otherwise regulate the stocking 
ee of coir fibre, coir yarn and coir pro- 
ucts, 
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13. By a Notification S. O. 2615 dated 
2nd July, 1968 the Central Government de- 
clared coconut husk (raw or retted) an essen- 
tial commodity under Section 2 (a) (xi) of the 
1955 Act. The Coir Retting Licensing Order, 
1968 (referred to as the 1968 Order) was pas- 
sed in exercise of the powers under Sec, 3 
of the 1955 Act. It defines ‘husk’ as coconut 
husk, raw or retted, and ‘retting’ as the pro- 
cess of immersing husks in pond, lake or pit 
containing water as a preliminary step to ex- 
traction of fibre. By Section 3 (1), the Licens- 
ing Officer is to determine a locality where 
retting shall not be undertaken, except in 
places licensed for the purpose. By Sec. 3 
(2), no person shall undertake any retting 
operation in the locality so determined, ex- 
cept in accordance with the terms and con- 
ditions of a licence issued for the purpose; 
sub-clause (4) provides that an application for 
a licence is to be accompanied by a fee of 
fifty paise per square metre when the loca- 
tion of retting is in backwaters, and a fee of 
twenty paise per square metre in other loca- 
lities. (We were informed that as a result of 
reduction of rates brought about by a recent 
notification, the rate applicable in the present 
case was twenty paise per square metre). 


Section 4 of the Order requires a person 
to declare his stock of retted husks before 
the 10th day of every month; and Section 5 
enacts that no one shall sell or offer to sell, 
the retted husks except in accordance with the 
terms and conditions of the permission issued 
by the Licensing Officer. Sub-clause (2) of 
Section 5 lists the considerations which the 
Licensing Officer shall have regard to, in 
granting the permission; sub-clause (3) pro- 
vides that the application shall be in Form IL. 
By sub-clause (4) or receipt of the applica- 
tion the Licensing Officer, after making such 
enquiries as he considers necessary, may 
either grant or reject the permission. By 
Section 6 of the Order the Licensing Officer 
has to fix with the previous approval of the 
Central Government, ex-retting price of any 
Tetted husks, either by publishing the price 
in a leading newspaper or by communicating 
it to the persons in possession of the retted 
husks or otherwise. It is unnecessary to notice 
the other provisions of the order. 


14. The learned Single Judge was of 
the view that coconut husks cannot, in any 
sense of the term be regarded as a product of 
coir industry. The learned Judge felt that 
the Coir Industry Act gives a definition of 
coir product and it was obvious that husks 
would not fall within the definition. Being 
so the learned Judge was of the view that 
coconut husks would not fall within Cl. (a) 


“and the 
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of Entry 33 of List HI, which, admittedly, 
is the only clause applicable. 


15. It is well settled that entries in 
the legislative lists in the Seventh Schedule 
of the Constitution must be understood as 
broadly and liberally as possible. A further 
amplification of legislative power is contain- 
ed in the use of the words “with respect to” 
used in Article 246 in relation to legislation 
under these entries. Reading Entry 33, (omit- 
ting the unnecessary words) along with Arti- 
cle 246, legislative power is conferred on 
Parliament and on the State with respect to 
the production of any product of the coit 
industry. The point then for consideration is 
whether coconut husks can be said to be a 
product of the coir industry, and legislation 
in regard to husk can be said to be one with 
respect to the production of the product of 
the coir industry. Only then could the Cen- 
tral Government make a declaration with res: 
pect to husk under Section 2 (a) (xi) of the 
1955 Act. 


It was argued, and it has been found by 
the learned Judge, that coconut husks are not 
the products of the coir industry, but are 
merely the raw material for the said industry 
legislation in respect of the raw 
material is not covered by Entry 33. Giving 
the matter my careful attention, I am afraid 
I cannot accept this proposition. A legisla- 
tion “with respect to” the production of the, 
products of coir industry seems to me to be 
wide enough to cover legislation with respect, 
to coconut husks. I do not think it can be 


said dogmatically that husks are not the pro! 


ducts of the coir industry. Nor am I pre 
pared to hold that the production or extrac- 
tion of husks and the retting of husks can- 
not be regarded as an industry or as part 2f 
the coir industry. The former can well form 
a cottage industry; and the recent decision of 
the Supreme Court in Harakchand Ratan- 
chand v. Union of India, AIR 1970 SC 1453 
Para (7) is sufficient authority for the proposi- 
tion that an industry need not necessarily in- 
volve any mechanised process of the employ- 
ment of machines and automations, : 

The sections of the Coir Industries Act, 
which I have noticed earlier, contain suffi- 
cient indication that a process is involved, 
certainly in the retting of coconut husks which 
is regulated by the Act. Husks are soaked in 
ponds, or pits or other suitable places, and 
left over for a certain period before being 
retted. From this concept of retting, not less 
than from the provision of the 1953 Act, I am 
of the view that retting husks is certainly an 
industry and retted husks can certainly be re- 
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garded as products of the coir industry, with- 
in the meaning of Entry 33 of List IN. It 
is in this sense that the Board is asked by 
Section 10 (2) (b) of the 1953 Act to regu- 
late, inter alia the production of husks. I am 
also of the opinion that even raw husks may 
well be regarded as products of the coir in- 
dustry, in large and liberal sense, and that a 
legislation “with respect to” the production 
even of raw husks, may well relate to the pro- 
ducts of the Coir Industry and therefore fall 
within Entry 33 of List ID. 

The provisions of S. 3 (c), S. 4 (3) (b), 
S. 10 (b), (h) and (i) of the 1953 Act, seem 
to further support the view that production of 
husks, and certainly, of retted- husks, is part 
of the integrated activities of the Coir Indus- 
try. Therefore there is legislative competence 
under Entry 33 of List III to legislate with 
respect to the production of husks, raw and 
retted. That is sufficient to sustain the dec- 
laration made by S. O. 2615 dated 2nd July, 
1968 under Section 2 (a) (xi) of the 1955 Act, 
declaring husks an essential commodity. 


16. But it was said that the decision 
in Tika Ramiji’s case AIR 1956 SC 676 mili- 
tates against this conclusion. That case was 
concerned with the question as to whether the 
U. P. Sugarcane (Regulation of Supply and 
Purchase) Act of 1953 passed by the State 
Legislature had invaded the field of the Cen- 
tral Legislation, namely Entry 52 of List I. 
One of the further questions was, whether the 
State Act, if validly passed, was repugnant to 
the provisions of the Central Legislation and 
the Control Orders, viz., the Essential Com- 
modities Act IV of 1955, and the Industries 
Development and Regulation Act 65 of 1951, 
and the Sugar Control Order and Sugar-cane 
Control Order, both of 1955, 

In discussing the questions, the Supreme 
Court referred to Entry 52 of List I, Entries 


24 and 27 of List UJ, and Entry 33 
of List II and observed that ali the 
Acts and Notifications issued thereunder 


by the Centre, were enacted in exercise of the 
concurrent jurisdiction under Entry 33 of 
List I, under which the State also acted (see 
para 24). There was therefore no question of 
want of legislative competence, or invasion of 
legislative powers, but only a question of re- 
pugnance, which was also found against. It 
is true that the Supreme Court generally dis- 
cussed the scope of the entries, but there was 
no occasion to consider the precise scope and 
ambit of Entry 33 of List III of the Seventh 
Schedule. Counsel on both sides relied on 
different passages from the decision, for sup- 
porting their rival contentions, but I do not, 
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with respect, think that the decision deals 


with the precise aspect which arises for con- 
sideration here. 


: 17. I would accordingly hold, differ- 
ing from the learned Single Judge, that the 
Notification S. O. 2615, dated 2nd Tuly, 1968 
declaring husks an essential commodity under 
Section 2 (a) .(xi) of the 1955 Act, the Coir 
Retting Licensing Order, 1968 and the Noti- 
fications and Proceedings issued thereunder 
which are challenged in this writ petition, can- 
not be said to be without jurisdiction. As the 
learned Judge has not proceeded to consider 
the contentions, raised in the writ petition on 
the merits, I shall proceed to deal with 
them. 

18. By Ext. P-1 notification dated 6th 
October, 1969 issued in exercise of the powers 
under clause 3 (1) of the 1968 Order, a licence 
fee of fifty paise per square metre in localities 
where retting of husks was done in back- 
waters, and twenty paise per square metre in 
other localities, was fixed. We have been in- 
formed that this was further reduced by a 
notification filed as Ext. R-I in O. P. No. 4235 
of 1970 heard along with this writ petition. 
Counsel for the writ petitioner (respondent in 
this appeal) contended that this licence fee 
is not supported by any quid pro quo, nor 
any special benefit conferred on the payer of 
the licence fee, as explained by the decision 
of the Supreme Court in the Liberty Cinema’s 
case AIR 1965 SC 1107 and in the numerous 
other Full Bench decisions of this Court. It 
has not been shown that the levy of the 
licence fee is supported by any quid pro quo 
or special benefit or services. In the circum-, 
stances, I hold that the levy of the licence fee 
is illegal, 

19. Fixation of the price for selling 
retted husks effected by Ext. P-2 notification 
under clause (3) (1) of the 1968 Order, has 
been attacked on the ground that the same is 
arbitrary and illegal. The Government Plea- 
der who appeared for the appellant in this 
appeal, assured us that the Government would 
review the price fixed under Ext. P-2 and 
refix the same in accordance with law, and 
till the same is done, no steps will be taken 
to enforce the terms in Ext. P-2. I record 
the submission made by the Government Plea- 
der, and in view of the same, I think it un- 
necessary to consider the legality of the price 
fixation in Ext. P-2. 

20. In the result, while differing from 
the learned Judge and holding that the noti- 
fication dated 2nd July 1968 declaring coconut 
husks an essential commodity, and the Coir 
(Retting and Licensing) Order, 1968 and the 
notifications challenged herein, have all been 
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issued with proper authority and jurisdiction, 
I would hold that the levy of licence fee for 
retting husks is unjustified and illegal, and 
would further record the submission made on 
behalf of the Government Pleader that the 
price fixation under Ext. P-2 would be review- 
ed and the price would be refixed in accord- 
ance with law, and that till then the price 
fixation in Ext. P-2 will not be implemented. 

21. I would allow O. P. No. 336 of 
1970 to the limited extent indicated above and 
direct that there will be no order as to costs 
throughout. ‘The order of the learned Judge 
will stand modified as above, and this appeal 
will stand allowed to that extent. 


VISWANATHAIYER, J. 
view):— I agree. 
BY THE COURT 


22. In accordance with the majority 
decision, it is declared that the Notification 
dated 2nd July 1968 declaring coconut husks 
an Essential Commodity and the Coir (Ret- 
ting and Licensing) Order, 1968 and the noti- 
fications challenged here, have all been issued. 
with proper authority and jurisdiction. It is 
further declared that the levy of licence fee 
for retting husks is unjustified and illegal. 
Regarding the price fixation under Ext. P-2, 
the submission made on behalf of the Gov- 
ernment Pleader that the same would be re- 
viewed and the price would be re-fixed in ac- 
cordance with law, and that till then the price 
fixation in Ext. P-2 will not be implemented, 
is recorded. 


(Majority 


Order accordingly. 
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Sreekumar, Appellant v. Prema, Respond- 
ent. 

A. S. A. No. 8 of 1975, D/ 19-2-1976.* 

Madras Marumakkathayam Act (22 of 
1933), S. 4 —- Marriage — Proof of — Un- 
challenged testimony of husband that marriage 
had been performed according to customary 
rites — Marriage, held, proved. S. A. No. 
416 of 1973 (Ker), Reversed. 

The petitioner husband had deposed in 
his evidence that the marriage had been per- 
formed in accordance with the custom of the 
community to which both parties belonged 


“(Against judgment of Single Judge of this 
Court in S. A. No. 416 of 19783 (Ker).) 
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and which was governed by the Act. This 
aspect of the testimony of petitioner was not 
challenged in cross-examination and there was 
no rebuttal evidence contra on the side of 
the respondent wife. It was therefore held, 
that the petitioner had proved marriage in ac- 
cordance with requirement of Section 4 and 
hence he was entitled to have dissolution 
ordered by the Court uncer Section 7, S. A. 
No. 416 of 1973 (Ker), Reversed. 

(Para 3) 
Cases Referred : Chronological Paras 
1972 Cri LJ 122 = 1971 Ker LJ 674 3 
AIR 1948 PC 12 = 74 Ind App 264 1 

Govind Bharathan and K. L. Varghese, 
for Appellant; P. P. Ananthanarayana lyer, 
for Respondent. 

GOPALAN NAMBIYAR, J.:— We 
ate unable to share the view taken by 
the learned Single Judge in S. A. No. 416 
of 1973 (Ker) against the judgment in which 
this appeal has been preferred. The second 
appeal arose out of an application filed under 
the Madras Marumakkathayam Act, by the 
husband, for dissolution of marriage, against 
his wife, under Section 7 of the Madras Maru- 
The application was dis- 
missed by the Munsiff, allowed on appeal by 
the District Judge, whose judgment was set 
aside by the learned Single Judge of this 
Court, restoring the order of the Munsiff. 
Although no specific objection was taken 
either before the Appellate Judge or in second 
appeal to the maintainability of an appeal, 
or second appeal, the learned Judge has re- 
corded that these would probably be main- 
tainable in the light of the principle of the 
decision in Adaikappa Chettiar v. Chandra- 
sekhara Thevar, AIR 1948 PC 12. As no 
question of the maintainability of the present 
appeal was urged before us, we have proceed- 
ed on the footing that the appeal is main- 
tainable. 

2. On the merits, we regret that we 
are unable to endorse the learned Judge’s 
view. The District Judge on appeal, noticed 
that the petitioner-husband had deposed in his 
evidence that the marriage had been perform- 
ed in accordance with the custom of the 
community (Thiyyas of Cannanore and Telli- 
cherry) to which both parties belonged and 
which was governed by the Madras Maru- 
makkathayam Act. This aspect of the testi- 
mony of P. W. 1 was not challenged in cross- 
examination, and there was no rebuttal evi- 
dence contra on the side of the counter-peti- 
tioner, the wife. The learned Single Judge 
took the view that in cross-examination P, W. 
1 had admitted that the marriage was per- 
formed in accordance with the vedic rites ac- 
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companied by Sapthapathi. This, we are 
afraid is not a correct way of understanding 
the deposition of P. W. 1. His statement was 
that on the occasion of the marriage, there 
was a Homam by the Santhi of Peralasseri 
Temple, for the purpose of propitiating some 
serpants, and that the marriage was perform- 
ed in front of the fire lit for the purpose of 
Homam. We do not understand how this 
statement in the deposition can in any way 
detract from the clear statement made by 
P. W. 1 that the marriage was performed in 
accordance with the customary ceremonies. 
On the other hand, it is only to make out that 
in addition to the customary ceremonies, 
there was also a Homam for propitiating ser- 
pants. This would not detract from the re- 
quirements of Section 4 of the Madras 
Maramakkathayam Act which reads as 
follows : 

“4 (1) Save as provided in Section 5, 
the conjugal union of a Marumakkathayi 
female with— 

Gi) a male belonging to the same com- 
munity as such female or 

(ii) a male not belonging to such cont- 
munity and whether a Marumakkathayl or 
not, shall be deemed for all purposes to be a 
legal marriage if— 

(a) the parties to the union are not re- 
lated to each other in such degree of con- 
sanguinity or affinity that conjugal union be- 
tween them is prohibited by any custom or 
usage of the community to which they be- 
long or either of them belongs, and 

(b) the union— 

G) was openly solemnised in accordance 
with the customary ceremonies, if any, pre- 
vailing in the community to which the parties 
belong or either of them belongs, before the 
date cn which this Act comes into force, or 

(ii) is so solemnised in accordance with 
such ceremonies on or after the date on which 
this Act comes into force and, where either or 
both the parties are minors, with the consent 
of the guardian or guardians of such minor 
or minors; or 

(iii) was registered as a marriage under 
the Malabar Marriage Act, 1896, before the 
date on which this Act comes into force. 

(2) A conjugal union between minors of 
between a minor and major which would 
otherwise be a valid marriage under sub-sec- 
tion (1) shall not be deemed to be invalid 
merely on the ground that the consent of 
guardians or guardian of such minors or 
minor was not obtained to the union. 

(3) Notice of every marriage contracted 
on or after the date on which this Act comes 
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into force shall be given by such person, to 
such authority, in such form and within such 
time as may be prescribed. Failure to give 
notice shall be punishable with fine which 
may extend to fifty rupees but such failure 
shall not invalidate the marriage or affect the 
legal rights of the parties to, or the issue of 
such marriage.” 

3. We are aware of the judgment of 
a learned Judge of this Court in Govindan 
Nair v. State, 1971 Ker LJ 674 = (1972 Cri 
LJ 122) to the effect that the requirement of 
Section 4 of the Madras Maramakkathayam 
Act and the proof of the customary cere- 
monies enjoined thereby cannot be regarded 
as having been satisfactorily established un- 
less the party concerned has expressly deposed 
that there was presentation of cloth by the 
male to the female. No doubt, that was in 
relation to a Nair ma-riage under the Travan- 
core and Cochin Nayar Act in almost similar 
language, and in connection with a criminal 
case. The learned Judge observed: 

“The mere fact that some. ceremonies 
were performed at the Guruvayoor temple 
will not make it a valid marriage recognised 
by the community unles the vital features of 
the function are proved by evidence.” 
Earlier, the learned Judge observed : 


“To render his evidence acceptable to 
prove the marriage it is necessary that he 
should speak to the relevant details regarding 
the ceremony. This he does not do and he 
was not able to do also. About the cere- 
mony as such all that he would swear is: 
“Jaathi Sambradaayavam naathu nadappum 
anussariche A-1, A-2 vine kallayaannom 
kazhicha.” He was content with this omnibus 
statement and what exactly he meant by 
“Jaathi sambradaayavum naattundappa 
anussariche” has not been made clear, The 
most important requirement so far as a Nair 
marriage (the parties are Nairs governed by 
the Nair Act) is concerned is the presentation 
of cloth to the female by the male ............ 
So unless there is material to show that cloth 
was openly presented by the male to the 
female, it cannot be said that a valid conjugal 
union has taken place .0......c.ccccccceeseees So 
also in the present case, all that P. W. 6 would 
swear to is that the marriage took place ac- 
cording to the custom of the community. 
That is not sufficient. There must be evidence 
before court to show that the second marriage 
was a valid one and in accordance with the 
religious and customary rites obtaining in the 
community.” 

The learned Judge stressed that cloth-giving 
by the male to the female was of the essence 
of the customary Marumakkathayam mar- 
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riage. If the observations are meant to sug- 
gest that the witness should expressly state 
from the box that there was presentation of 
cloth by the male to the female, we cannot 
accept that as correct law. We think the re- 
quirement of the law would be satisfied by a 
statement of the type made by P. W. 1 that 
the marriage was performed in accordance 
with the Marumakkathayam custom; especial- 
ly when, as in this case, the said statement 
has not been effectively challenged. The cus- 
tomary rites of a Marumakkathayam mar- 
riage are simple and well-known. That being 
so, we are satisfied that in the instant case, 
the petitioner-husband has proved a marriage 
in accordance with the requirements of Sec- 
tion 4 of the Madras Marumakkathayam Act 
and was therefore entitled to have the dis- 
solution ordered by the court under Sec. 7 
of the Act. The direction to that effect 
granted by the appellate court was correct 
and the learned Judge was wrong in revers- 
ing the said judgment. 


4, We allow this appeal, set aside the 
judgment of the learned Single Judge and re- 
store that of the learned District Judge. There 
will be no order as to costs. 


Appeal allowed. ` 
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v. The State of Kerala Represented by the 
Chief Secretary to Govt, Govt, Secretariat, 
Trivandrum and another, Respondents, 

O. P. Nos, 3909, 3970, 4252 and 4256 of 
1974, D/- 21-12-1976. 

Constitution of India, Art. 359 (1) — In- 
terpretation of — Effect of Order of Presi- 
dent, D/- 27-6-1975 under Art. 359 (1) — 
Interim stay order passed in pending proceed- 
ing prior to Presidential Order if gets auto- 
matically vacated —- 1976 Ker LT 87, Over- 
ruled; AIR 1976 Pat 248, Dissented from. 

The Order of the President under Arti- 
cle 359 (1) does not take away the rights con- 
ferred by Arts. 14, 21 and 22 mentioned in the 
Order but it only affects the right to move 
any court for the enforcement of such of 
the rights. If the court is moved after the 
Order of the President. to enforce any of the 
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rights specified in the Order under Art. 359, 
the petitioner having no right to move the 
court for the enforcement of such rights, the 
petition will necessarily have to be dismissed 
in limine. But in regard to the “proceedings 
pending in any Court for the enforcement of 
the rights so mentioned”, the proceedings 
shall remain suspended for the period during 
which the Proclamation is in force or for such 
shorter period as may be specified in the Order. 
When a court is moved for the first time 
after an order has~been passed under Arti- 
cle 359, the petition will have to be dismissed. 
But regarding a proceeding which had com- 
menced before the order, the proceeding will 
only be suspended. (Paras 8, 12-A) 
But the effect of the Presidential Order 
suspending the pending proceedings cannot 
necessarily result in suspending the interim 
orders validly passed prior to the date of the 
Presidential order under Art. 359 (1). 


No order validly passed with jurisdiction 
by a Court before the Presidential Order 
under Art. 359 whether it be an interim order 
of stay or a confirmed order of stay pending 
disposal of the Original Petition after hearing 
the other side can get automatically vacated 
by the mere fact that an order under Arti- 
cle 359 had been passed by the President, 
after such orders had. been passed by the 
courts. It is always open to a party against 
whom an interim order had been passed to 
move the Court and satisfy the court that 
justice demanded and circumstances warrant- 
ed the vacation of the interim order. In such 
cases, various questions may arise but not the 
one that by virtue of the Presidential Order 
under Art. 359 the stay order should be 
vacated. 1976 Ker. LT 87, Overruled, AIR 
1976 Pat 248, Dissented from; AIR 1964 SC 
173 & AIR 1964 SC 881 & AIR 1975 Sc 
1906, Dist. AIR 1976 Cal 17 and AIR 1976 
Him Pra 84 (FB), Rel. on. (Paras 14, 15) 
Cases Referred : Chronological Paras 
AIR 1976 SC 1207 = 1976 Cri LJ 945 7 
AIR 1976 Cal 17 8, 9 
AIR 1976 Him Pra 34 = ILR (1975) Him 


Pra 717 (FB) 8, 9 
AIR 1976 J & K 51 = 1975 J and K LR 
682 (FB) 8, 9 
1976 Ker LT 87 = 1976 Mad LJ (Cri) 405 
7, 10, 11, 12 
AIR 1976 Pat 248 = 1976 BBCI 101 7,9 
AIR 1975 SC 1906 = 1975 Lab IC 1446 8, 
10 


AIR 1964 SC 173 = (1964) 3 SCR 442 7 
AIR 1964 SC 381 = (1964) 4 SCR 797 7, 

10 
(1861) 122 RR 882 = 30 LJQB 205 10 
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Anil Divan, K. V. Kuriakose and T. 
Philip, for Petitioners in alt the Petns; Advo- 
cate General, for Respondents in all the Petns. 

GOVINDAN NAIR, C. J:— When these 
Original Petitions came up for hearing be- 
fore a Division Bench, the petitions were 


directed to be posted before a Full Bench of- 


five Judges. 

2. The question that arises for con- 
sideration is whether by virtue of the Procla- 
mation of Emergency issued under Art. 352 
of the Constitution of India on 26-6-1975 and 
the Order under Art. 359 (1) passed by the 
President declaring that the right to move 
any Court for the enforcement of such of the 
rights conferred by Part III as are mention- 
ed in the order and all proceedings pending 
in any Court for the enforcement of the 
rights so mentioned shall remain suspended 
for the period during which the Proclamation 
is in force, the interim orders of stay passed 
on the Civil Miscellaneous Petitions in these 
cases should be vacated. It was contended 
by counsel for the petitioners that the orders 
must be sustained. The Advocate-General 
appearing for the respondents urged that if 
the Original Petitions are suspended, the in- 
terim orders of stay passed by this Court on 
the Civil Miscellaneous Petitions Nos, 11931 
of 1974 in O. P. No. 3909 of 1974, 12118 of 
1974 in O. P. No. 3970 of 1974, 13077 of 
1974 in O. P. No. 4252 of 1974 and 13082 of 
1974 in O. P. No. 4256 of 1974 must be 
vacated. 


3. We shall at this stage read the 
Proclamation under Article 352 of the Con- 
stitution and the Presidential Order under 
Art. 359 (1): 

“PROCLAMATION OF EMERGENCY 


In exercise of the powers conferred by 
clause (1) of Art. 352 of the Constitution, I, 
Fakhruddin Ali Ahmed, President of India, 
by this Proclamation declare that a grave 
emergency ‘exists whereby the security of 
India is threatened by internal disturbance. 

ORDER 
New Delhi, the 27th June, 1975 

G. S. R. 361 (£).— In exercise of the 
Powers conferred by clause (1) of Art. 359 
of the Constitution, the President hereby de- 
clares that the right of any person (including 
a foreigner) to move any court for the: en- 
forcement of the rights conferred by Art. 14, 
Art. 21 and Art. 22 of the Constitution and 
all proceedings pending in any court for the 
enforcement of the above mentioned rights 
shail remain suspended for the period during 
which the Proclamations of Emergency made 
under clause (1) of Art. 352 of the Constitu- 
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tion of the 3rd December, 1971 and on the 
25th June, 1975 are both in force. 

This Order shall extend to the whole of 
the territory of India except the State of 
Jammu and Kashmir. 


This Order shall be in addition to and 
not in derogation of any Order made before 
the date of this Order under clause (1) of 
Art, 359 of the Constitution.” 


4. Before we proceed to deal with the 
controversy, it is necessary to refer briefly 
to the contentions raised by the petitioners 
in the Original Petitions. The main challenge 


‘is against the validity of the Kerala Building 


Tax Act, 1975. The grounds urged in sup- 
port of this challenge are that the provisions 
of the Act are violative of Art. 14 of the 
Constitution, also of Art. 19 (1) (g), that the 
Act is confiscatory in nature and the Act 
being expropriatory, it is hit by Art. 31. -It 
is further urged that in substance and effect, 
the tax is on income and not a tax on build- 
ings, as it purports to be. Alternatively, it 
is contended that the tax imposed is a tax on 
capital value and not on buildings and if it 
is so, it was urged that the Act lacks legisla- 
tive competence as it can fall, if at all, only 
under entry 82 of List I or under entry 86 of 
List I, and it cannot fall under List II of the 
Seventh Schedule to the Constitution. There 
is the further contention that the Act is a 
colourable device to take away property and 
hence beyond legislative competence. 

5. We shall refer to the contentions 
raised in O. P. No. 3909 of 1974 and it was 
agreed at the time of arguments that the 
points. raised in this petition may be taken to 
be the points to be considered in all the 
petitions. 


6. Turning now to the other aver- 


‘ments in the affidavit in the petition we find 


that the petitioner has alleged that he had 
to spend Rs, 2,79,656 and that he has got a 
liability of Rs. 2,24,656 and odd arising from 
finding money for the construction of the 
building. The total monthly rent for the 
building admittedly is Rs. 11,200/-. The 
building stands on 11 cents and 700 sq. links. 
If calculation is made in accordance with 
provisions of the Act, the building tax due, 
it is alleged, will come to Rs. 3,04,660, 


7. The petitioner in O. P. No. 3909/ 
74 in C. M. P. No. 11931 of 1974 prayed for 
an appropriate order of injunction from en- 
forcing any of the provisions of the Kerala 
Building Tax Ordinance, 1974 (Ordinance No. 
10 of 1974) against the petitioner’s firm and 
their buildings till the final disposal of the 
Original Petition. This petition came up for 
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hearing on 10-9-1974 and the following order 
was passed “Notice taken by the Additional 
Advocate General. Post the C. M. P. on 
18-9-1974.” 


Notice was taken by the Ist respondent 
thereafter and the matter came up for hear- 


ing on 18-9-1974 and the following order was 
passed “Heard. Interim stay until further 
orders. Post the O. P. for orders on 30-9- 
1974.” No motion appears to have been 


made for cancellation of the order passed 
on 18-9-1974. The facts relating to the stay 
in OP P. No. 3970 of 1974 are similar. C. M. P. 


No, 12118 of 1974 was the petition for in- 


junction and an order was passed on 12-9- 
1974 “Notice returnable in one week. Post 
C. M. P. on 18-9-1974.” The Ist respondent, 
State of Kerala, was served on 16-9-1974 and 
on 18-9-1974, an order was passed “Heard. 
Int. Stay until further orders. Post O. P. 
for orders on 30-9-1974.” In O. P. No, 4252 
of 1974, C. M. P. No. 13077 of 1974 came 
up for hearing on 1-10-1974 and the court 
ordered “Notice and Int. Stay.” The 1st and 
2nd respondents, State of Kerala and the 
Tahsildar, Ernakulam were served on 9-1-74. 
No motion was made to cancel this interim 
order. In O. P. No. 4256 of 1974, C. M. P. 
No. 13082 of 1974 was moved for injunction 
on the terms identical to those contained in 
the other petitions referred to and the court 
on 1-10-1974 ordered “Notice and Int. stay.” 
In this case too, the Ist respondent, the State 
of Kerala and the 2nd respondent, the Tahsil- 
dar, Ernakulam were served with notice but 
no motion was made for cancellation of the 
interim stay. It is evident from what we 
have stated above that the contentions raised 
in the Original Petitions that the violation of 
Art. 14 of the Constitution is one of the 


grounds taken in support of the reliefs prayed . 


for in the petitions and the order of the 
President under Art. 359 (1) declared that the 
right of any person to move any court for 
the enforcement of the rights conferred by 
Art. 14 of the Constitution and all proceed- 
ings pending in any court for the enforce- 
ment of the rights shall remain suspended for 
the period during which the Proclamation of 
Emergency made under clause (1) of Art. 352 
of the Constitution on the 3rd December, 1971 
and on the 25th June, 1975 were in force. The 
Original Petitions having been filed as early 
as 1974, long before the Proclamation under 
Art. 352, and the Order of the 27th June, 
1975 under Art. 359, the petitions before us 
will fall under “proceedings pending in any 
court for the enforcement” of Art. 14 of the 
Constitution. There can be little doubt there- 
fore that these petitions, or proceedings, have 
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to remain suspended for the period during 
which the Proclamation of Emergency is in. 
force and there has been no dispute regard- 

ing this position. The Advocate General 
however contended that if the petitions are 
to remain suspended, the interim orders pas- 

sed on the stay petitions to which we have 

already made reference, must be cancelled. His 

contention was based on a Division Bench 

decision of this Court in Kunhi Moyin v. 

Pathumma reported in 1976 Ker LT 87 and 

an order passed by a Full Bench of this Court 
cancelling the interim direction issued in O. P. 

No, 4661 of 1974. He also heavily relied on 

the decisions in Makhan Singh Tarsikka v. 

The State of Punjab reported in AIR 1964 

SC 381 and in Mohan Chowdhury v. The 

Chief Commissioner, Union Territory of 

Tripura, AIR 1964 SC 173 for the proposi- 

tion that the petitioner has no locus standi 

after the Order of the President, as the Fun- 

damental Rights under Art. 14 of the Con- 

stitution got suspended and therefore the in- 

terim orders which must be taken to be based 

on a prima facie satisfaction of the court that 

Art. 14 bas been violated must necessarily be 

vacated. He also referred to a number of 

passages from what has been known as the 

Habeas Corpus case in Addl. Distt. Magis- 

trate, Jabalpur v. Shivakant Shukla, AIR 1976 

SC 1207 for the same proposition. Apart 

from these decisions, he relied on two Patna 

decisions; one in Kailash Pati Singh v, The 

State of Bihar, AIR 1976 Pat 248 and the 

other referred to in the above decision. 


8. Counsel on behalf of the petitioners 
in the Original Petitions urged that orders 
passed before the Presidential Order under 
Art. 359 (1) cannot be said to be affected in 
any manner by the Presidential Order under 
Art. 359. They too relied on a number of 
decisions; Jagadish Ch. Agarwal v. Union of 
India, AIR 1976 Cal 17; Raj Kumar Rajindra 
Singh v. The Union of India, ATR 1976 Him 
Pra 34 (FB); Vijay Kumar v. B. K. Thappar, 
AIR 1976 J & K 51 (FB) and The State of 
Orissa v. Khageswar Das, AIR 1975 SC 1906. 
Before we refer to any of these decisions, we 
shall read Article 359 (1) and try to interpret 
that article without reference to any judicial 
pronouncements. Article 359 (1) which alone 
is relevant for our purpose is in these terms :— 

“Where a Proclamation of Emergency is 
in operation, the President may by order de- 
clare that the right to move any court for the 
enforcement of such of the rights conferred by 
‘Part IIT as may be mentioned in the order and 
all proceedings pending in any court for the 
enforcement of the rights so mentioned shall 
remain suspended for the period during which 
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the Proclamation is in force or for such 
shorter period as may be specified in the 
order.” 

It appears to us to be clear that the 
Order of the President under Article 359 (1) 
does not take away the rights conferred 
by the Articles mentioned in the Order 
but it only affects “the right to move 
any court” for the enforcement of such 
of the rights. If the court is moved after 
the Order of the President to enforce any 
of the rights specified in the Order under 
Article 359, the petitioner having no right to 
move the court for the enforcement of such 
rights, the petition . will necessarily have to 
be dismissed in limine. But in regard to the 
“proceedings pending in any court for the 
enforcement of the rights so mentioned”, the 
proceedings shall remain suspended for the 
period during which the Proclamation is in 
force or for such shorter period as may be 
specified in the Order. When a court is mov- 
ed for the first time after an order has been 
passed under Article 359, the petition will 
have to be dismissed. But regarding a pro- 
ceeding which had commenced before the 
Order, the proceeding will only be suspended. 

9. Certain courts have taken the view 
that the interim orders passed must necessarily 
continue when the proceedings should remain 
suspended — See Jagadish Ch. Agarwal v. 
Union of India, AIR 1976 Cal 17. The Full 
Bench decision of the Himachal Pradesh High 
Court in Raj Kumar Rajindra Singh v. The 
Union of India, AIR 1976 Him Pra 34, deal- 
ing with an aplication for cancellation of cer- 
tain interim orders passed on the petitions 
moved before the Presidential Order under 
Article 359, came to the conclusion that “By 


no argument can the view be justified that 
an adjudication or enforcement is in- 
volved. of the rights claimed by the peti- 
tioners in the present proceeding”. The 
petitioners referred to therein are those 
who moved for the cancellation of the 
stay. The court also ruled that “an ap- 
plication for modifying or vacating an 
interim injunction already granted cannot 
be described as a proceeding for the en- 
forcemént of the rights claimed in the 
present case. Such an application is con- 
cerned merely with the question of de- 
termining what should be the interim 
position of the parties with respect to the 
property in dispute so long as the rights 
thereto are not adjudicated by the court, 
An order of that character does not 
amount to an adjudication of the rights of 
the parties or the enforcement of such 
rights”. The question that arose in the 
decision in Vijay Kumar v. B, K, Thappar, 
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AIR 1976 J & K 51 (FB) did not touch the 
point for consideration arising before us. 
There, in a suit for ejectment, the defen- 


‘dant had contended that 5. 1 (3) (iii) of 


the J. & K. Act was violative of Art. 14 
and that the effect of such a contention 
was that the controversy was not capable 
of adjudication without considering the 
plea based on Art. 14. The court held 
that “the proceedings in the suit did not 
require to be kept in a state of suspen- 
sion during the period when the Presi- 
dential order is in force and the plea 
raised by the defendant about the con- 
stitutionality of the Rent Act, based as it 
is on the violation of Art. 14, will have 
to be rejected as incompetent and the 
suit would proceed without taking into 
consideration the plea raised by the de- 
fendanits”. ‘The Patna decision in Kailash 
Pati Singh v. The State of Bihar, AIR 1976 
Pat 248 has drawn a distinction between 
the word “suspended” used in Art. 359 
and the word “stayed” and has ruled 
that the interim stay of proceedings 
granted before the Presidential Order 
under Art. 359 cannot remain in force 
after the Presidential Order. The judg- 
ment proceeds on the basis that the 
suspension of the proceedings would 
necessarily involve the cancellation of the 
interim orders. 


10. The decision of this Court in Kunhi 
Moyin v. Pathumma, 1976 Ker LT 87 has 
also categorically stated that “Although 
an interim order of stay is an order passed 
on a prima facie satisfaction such an order 
cannot be allowed to be in force in 
view of the wide language and wide im- 
port of Art. 359 (1) of the Constitution 
and notifications issued thereunder.” Re- 
liance has been placed mainly on the de- 
cision of the Supreme Court in Makhan 
Singh Tarsikka v. The State of Punjab, 
AIR 1964 SC 381 for this observation. 
Thereafter the decision of the Supreme 
Court in The State of Orissa v. Khage- 
swar Das, AIR 1975 SC 1906 was referred 
to and purporting to apply the principle 
of that decision the court observed that 

“It hag to be held that even interim 
orders passed in proceedings cannot be 
kept alive... coe cee eee” 

With the greatest respect neither the de- 
cision AIR 1964 SC 381 nor the decision 
AIR 1975 SC 1906 supports this view. The 
learned Judges apparently failed to note 
the facts of the decision in AIR 1964 SC 
381 and that in AIR 1975 SC 1906. In the 
earlier decision the petitions were moved 
after the Presidential Order under Arti- 
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cle 359. As we pointed out earlier, in 
such cases the courts have no alternative 
but to dismiss those petitions because the 


right to move the court for the enforce-- 


ment of any of the rights conferred by 
the articles mentioned in the Order of the 
President had been suspended. That is 
the reason why in the judgment refer- 
ence is made to the fact that the peti- 
tioner would have no locus standi. Any- 
thing said in that decision must be under- 
stood with reference to these basic facts. 
It has been held long long years ago in 
Queen v. Leatham, (1861) 122 RR 882 that 
no decision of any court is authority for a 
proposition unless the circumstances and 
facts under which the judgment is ren- 
dered are identical to the facts of the case 
before a court. -The Supreme Court also 
recently warned that the observations in 
a judgment torn from their context and 
without reference to the relevant facts of 
the case with reference to which they 
have been made should not be relied on 
for deciding cases where the position is 
different, The reliance on the decision of 
the Supreme Court in AIR 1964 SC 381, 
we think, therefore, with respect. is 
clearly a misapplication of a decision 
which did not apply to the facts of the 
case, As far as the decision in AIR 1975 SC 
1906 is concerned, the facts were the fol- 
lowing: The Orissa High Court had 
struck down certain notifications on the 
ground of violation of Arts. 14 and 16 of 
the Constitution and the State of Orissa 
had taken an appeal before the Supreme 
Court before the Presidential Order under 
Art. 359 and that appeal was pending. 
When that appeal came up for hearing, 
the respondent who succeeded before the 
High Court contended that the appeal 
must be stayed by virtue of the provision 
in Art. 359 of the Constitution, The 
court ruled that there was no proceeding 
before the Supreme Court for the en- 
forcement of any of the rights conferred 
by Part III as was mentioned in the Order 
of the President under Art. 359. The 
court emphasised that that was a case 
where the State of Orissa was seeking to 
cancel an order of the Orissa High Court 
enforcing the rights under Part III of the 
Constitution. The appeal therefore did 
not involve the enforcement of any such 
right, The Supreme Court after hearing 
the appeal on the merits sustained the 
order passed by the Orissa High Court by 
dismissing the appeal. The Court ob- 
served: 

“The rule in that regard has rightly 
been held to be violative of Arts. 14 and 
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16 of the Constitution by the High Court. 
But striking down of the whole of Cl. (ii) 
of R. 3 (1) of the Rules was not neces- 
sary. Only the words in parenthesis had. 
to be deleted and struck down on that 
account. That would serve the purpose 
of making the posts of principal of all 
Engineering Schools including the Min- 
ing Engineering Schools being the posts 
in the Junior grade, Class I.” 
And for the reasons, the Court held: 
“We find no merit in bee TO It is 
accordingly dismissed... 


il. We fail to daai how from 
this decision, it could be said, as has been 
mentioned in 1976 Ker LT 87. “The only 
prayer before the Supreme Court was for 
deletion of enforcement of the order of 
the High Court since to keep alive the 
order of the High Court would in effect 
be to defeat the second part of Art 359 
(1) of the Constitution.” With great 
respect, we think this is a clear mis- 
understanding of the decision. The only 
question that arose before the Supreme 
Court was whether an appeal before the 
Supreme Court by a State against an 
order enforcing Arts. 14 and 16 of the 
Constitution can be said to be a proceed- 
ing seeking to enforce the rights under 
those articles. The Supreme Court said 
that the appeal was not seeking to en- 
force the rights under Arts. 14 and 16 but 
was seeking to cancel the enforcement of 
those rights by the High Court. The. 
above decision of the Supreme Court can- 
not be an authority for the proposition 
stated by the Division Bench decision in 
1976 Ker LT 87: 


“Applying this principle, it has to be 
held that even interim orders passed in 


-~ pending proceedings cannot be kept alive, 


when the main petitions are adjourned 
sine die, since to do so would be to defeat 
the purpose of Art. 359 (1) of the Con 
stitution.” 

In the decision in 1976 Ker LT 87, this 
Court failed to note that by dismissing 
the appeal after making slight modifica~ 
tions which we have already noticed the 
High Court decision applying Art. 14 was 
upheld by the Supreme Court after the 
Presidential Order under Art. 359. If the 
anology of this decision is to be applied 
to interim orders, though attempts can 
be made on the merits to have such orders 
cancelled, if those attempts fail, the in~ 
terim orders will have to be sustained 
notwithstanding the Presidential Order 
under Art. 359. Thus the conclusion we 


reached, with great respect, would just 
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xe the opposite of that taken in Kunhi 
Moyin v. Pathumma reported in 1976 Ker 
JT 87. 

12. When these petitions came up be- 
ore the Division Bench, the learned 
ludges who heard them referring to the 
lecision in 1976 Ker LT 87 observed: 


“But we have considerable doubts re- 
tarding the correctness of the said ruling 
n so far as it lays down this proposition.” 
(he proposition was that “while staying 
he proceedings, the interim direction in 
>. M. P. No. 8585 of 1975 has to be vacat- 
xd. He relied upon the decision of a 
division Bench of this Court in Kunhi 
Moyin v. Pathumma, (1976 Ker LT 87). 
Chat ruling seems to support the learned 
xzovernment Pleader.” But when the 
natter came up before the Full Bench of 
hree Judges, the very same Judge who 
wrote the Reference Order observed: 

“It Is also clear from a reading of the 

Division Bench ruling that the Division 
Bench did not contemplate an automatic 
vacation of the interim orders but only 
a vacation of the same after considera- 
tion on the merits. We entirely agree 
with the principle of the said Division 
Bench ruling.” 
Nhe passages that we have quoted from 
he judgment in 1976 KLT 87 are cate- 
torical that when proceedings are stayed, 
he interim orders cannot be kept alive. 
Chere is no qualification anywhere in the 
judgment that there should be any consi- 
leration of the question of the merits. 
Any consideration of a question whether 
m interim order should stand or not, 
vould arise in every case where an inte- 
im order Had been passed but not with 
‘eference to-Art. 359 or the Presidential 
drder thereunder. There is not even a 
whisper in the judgment about the con- 
ideration of the interim order on the 
nerits. With great respect, we think that 
he observations made in the Full Bench 
lecision are unsupported and it appears 
o us to be even against the Reference 
Xder that has been made, 


12-A. One important feature that has 
o be borne in mind is that the Presiden- 
ial Order under Art. 359 (1) of the Con- 
titution does not take away the Funda- 
nental Rights conferred on the citizen of 
ndia which is mentioned in the Order. 
he Order only takes away the remedy or 
zhat may be called, the right to enforce 
uch right. The wording of the Article is 
lear that it is the right to move any 
ourt for the enforcement of the rights 
nder Part IN mentioned in the Presi- 
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dential Order that has to be suspended. 
That is in regard to the first part of Arti- 
cle 359. The second part speaks of “pend- 
ing proceedings” and the Article says that 
pending proceedings- shall be suspended. 
The view is possible that an interim ap- 
plication in support of a main petition 
seeking to enforce certain Fundamental 
Rights would itself be in a way, a pro- 
ceeding to enforce the Fundamental 
Rights as an interim measure and the 
interim orders passed on those petitions 
will be an interim enforcement of the 
Fundamental Rights. If the interim ap- 
plications are proceedings for enforce- 
ment of any of the Fundamental Rights 
mentioned in the Presidential Order, 
those applications also will have to be 
suspended and no orders can be passed on 
those proceedings. But we do not wish 
to express any final opinion on this as- 
pect because we have no doubt whatever 
that an interim order of stay passed by 
a court in exercise of its jurisdiction be- 
fore the Presidential Order was passed 
under Art. 359 can never get automati- 
cally vacated by virtue of the mere fact 
that a Presidential Order had been passed 
under Art. 359. We must bear in mind 
that the Constitution nowhere contem- 
plates the setting aside of any order or 
judgment passed by courts. To under- 
stand therefore, that the Presidential 
Order under Art. 359 will have the effect 
of automatically vacating interim judicial 
order passed with the jurisdiction, and: it 
must be taken, on a prima facie satisfac- 
tion of the need to pass such an order, 
would be opposed to the very concept of 
the Constitution in that no authority shall 
have the power to touch a judicial order. 


13. In the cases before us, from the 
facts we have stated, interim orders have 
been passed as long ago as in 1974. In 
two cases, O. P. Nos. 3909 of 1974 and 3970 
of 1974, orders have been passed after 
notices have been served on the respon- 
dents and after hearing them. No doubt 
the orders stated “until further orders” 
and so they were subject to alteration on 
grounds being established. But for more 
than two years, no attempt whatever has 
been made for the cancellation of- those 
orders, In the other cases, O, P, No. 4252 
of 1974 and 4256 of 1974, orders of inte- 
vim stay had been passed and though 
notices had been served on those petitions 
soon after, no attempt was made to cancel 
those orders. Apparently the State Gov~ 
ernment had acquiesced in the orders of 
stay. It is not contended before us by 
the Advocaté General that the interim 
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orders passed have to be vacated because 
there is no prima facie case for the peti- 
tioners or because of certain other facts 
which would not justify the continuance 
of the orders. What he went on em- 
phasising was that the petitioners have no 
locus standi to move the court. It must 
be remembered that the petitioners had 
not moved this Court but it was the Ad- 
vocate General who moved this Court for 
the cancellation of the orders and that 
only on the ground that the Presidential 
Order under Art. 359 passed on the 27th 
of June, 1975 had taken away the locus 
standi of the petitioners. We cannot ac- 
cept this. submission. 


14. The decision of the Bombay High 
Court in Miscellaneous Petition No. 501 of 
1975 was made available to us by coun- 
sel for the petitioner in O. P. No. 3909 of 
1974. We may extract certain observa- 
tions from that judgment. 


“Coming to the petition in this case 
which was pending at the date of the said 
Presidential Order the same of ex facie 
for the enforcement of a Fundamental 
Right under Art. 14 of the Constitution 
and the relief sought therein could not be 
granted without the court enforcing the 
said right, in that case, in the view that 
I am taking this petition is covered by 
the said Presidential Order and the same 
shall stand suspended till the existence 
of the said Order. 


There is one more thing which has also 
to be dealt with in this case. The learned 
Counsel for the respondents has contend- 
ed in the alternative that if the petition 
were to stand suspended now, then along 
with the petition, in this case certain in- 
junctions including a mandatory injunc~ 
tion granted against the Respondents to 
issue temporary licence for mild liquor to 
the petitioners should also stand suspend- 
ed, 


In my view the effect of the said Presi- 
dential Order suspending the pending pro- 
ceedings. cannot necessarily result in sus- 
pending the interim orders validly passed 
prior to the date of the said Presidential 
Order.» The terms of the said order do 
not deal with such orders already validly 
passed, nor do they otherwise invalidate 
the order otherwise validly passed by a 
Court acting within its jurisdiction. The 
Court. after admitting the petition deals 
with the question of injunction on the ap~ 
plication of a party and after hearing such 
application the Court passes such interim 
orders by way of an injunction or other« 
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wise as it deems fit. The said proceedings 
by way of an application for interim 
order, once an order is passed therein 
come to an end and cannot be considered 


to be pending proceedings at the date of A 


the proclamation so that operation of such 
interim orders validly passed may stand 
suspended along with the pending pro- 
ceedings”, 


15. We do not wish to go to the extent 
to which the Bombay High Court has 
gone but no order validly passed with 
jurisdiction by a court before the Presi- 
dential Order under Art. 359 whether it 
be an interim order of stay or a confirm- 
ed order of stay pending disposal of the 
Original Petition after hearing the other 
Side can get automatically vacated by the 
mere fact that an order under Art. 359 
had been passed by the President, after 
such orders had been passed by the 
courts. It is always open to a party 
against whom an interim order had been 
passed to move the court and satisfy the 
court that justice demanded and circum- 
stances warranted the vacation of the 
interim order. In such cases, 
questions may arise but not the one that 
by virtue of the Presidential Order under 
Art. 359 the stay order should be vacated. 
As we suid earlier, no attempt was made 
seeking cancellation of the interim orders 
on any grounds on the merits in the argu= 
ments now advanced before us or at any 
earlier time. On the other hand, the con- 
duct of the party indicates acquiescence 
in the orders. The Presidential Order 
came only on 25th June, 1975, which is 
more than a year after the interim orders 
have been passed in these cases. The 
respondents could have moved for can- | 
cellation of the interim orders or at least 
pressed for the hearing of the Original 
Petitions urgently. No such attempt had 
been made. In all the circumstances, wesee 
no reason whatever to accept the argu~ 
ments of the Advocate General that the 
interim orders should be cancelled. 


16. The proceedings pending in the 
Court will stand suspended for the period 
during which the proclamations of Emer- 
gency made under Cl. (1) of Art. 352 of 
the Constitution on the 3rd- December, 
1971 and on the 25th June, 1975 are both 
in force. We make no order as to costs. 


Answer accordingly, 
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P. NARAYANA PILLAI 
P. SUBRAMANIAN POTI AND 
GEORGE VADAKKEL, JJ. 
Syndicate Bank, Appellant v. The Afri- 
cana Co. (Private) Ltd, and others, Res- 
pondents. 


A. S. Nos. 192 and 267 of 1971, D/- 15-2- 
1977. 

(A) Bilis of Lading Act (1856), Ss. 3 
and 1 — Rights of endorsee for valuable 
consideration — Same as those of his 
endorser except as regards evidence of 
shipment, 


Section 1 of the Bills of Lading Act, 
1856 which for the first time enabled an 
endorsee who is a stranger to the contract 
evidenced by the bill of lading and was 
therefore precluded by Law of Contracts 
from suing thereon, to sue on it, makes it 
clear that a consignee’s or endorsee’s 
right of suit on a bill of lading is ‘subjeet 
to the same liabilities in respect ‘of such 
goods as if the contract contained in the 
bill of lading had been made with him- 
self’. In other words a consignee or an 
endorsee gets only such rights as his 
consignor or endorser had in respect of 
the goods mentioned in the bill of lading. 
The endorsee, even if he be a bona fide 
transferee for value, under this provision 
takes the bill of lading only subject to any 
defects in the title of his transferor. 

(Para 5) 

However, under S, 3 of the Act, a bill 
of lading is conclusive evidence of ship- 
ment (or receipt) of goods mentioned 
therein as between the consignee or an 
endorsee for valuable consideration on the 
one hand, and ‘the master or other per- 
sons Signing it on the other, To this ex- 
tent the consignee and an endorsee for 
valuable consideration are in a better 
position than the transferor, and only to 
this extent. (Para 6) 

(B) Carriage of Goods by Sea Act (1925) 
Schedule, Art. 3 (4) — Estoppel does not 
arise when cause of action is not repre- 
sentation but promise to deliver goods 
and failure to deliver them as promised 
— Art. 3 (4) is only a rule of prima facie 
evidence — Estoppel cannot be extended 
to actual receipt of goods, 

Under Art. 3 (4) of the Rules relating 
to Bills of Lading (based on the Hague 
Rules) in the Schedule to the Indian Car- 
lage of Goods by Sea Act, 1925 a bill of 
ading is prima facie evidence of the car- 
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rier having received the goods mentioned 
therein. It may be that the carrier will 
have to prove not merely that goods may 
not have been received but that they were 
not. However, still the carrier can, if he 
has not signed it, establish that the bill 
of lading was issued without receiving 
goods exonerate himself from liability 
(Para 7) 

A statement that the goods received 
were so received in ‘apparent good order 
and condition’ contained in the bill of 
lading would, despite Art. 3 (4), estop the 
carrier from contending otherwise., This 
rule of estoppel would not extend, and 
could not be extended, to a statement re- 
garding the factum of receipt of goods it- 
self which fact is the very foundation of 
the contract of carriage of goods, especial- 
ly. when the statute says that it would 
constitute only prima facie evidence, that 
is to say, evidence ‘of first appearance’ or 
evidence ‘on the first view’ so as to make 
it conclusive evidence, At any rate 
where the enquiry is as to whether a con- 
tract of carriage of goods exists or not, 
neither a party to the bargain, nor, any one 
claiming under him, is entitled to taking 
shelter under the rule of estoppel, pre- 
clude the other party or one claiming 
under him from establishing that no such 
contraet of carriage of goods exists for 
the reason that no goods were entrusted 
or received for carriage. {Para 13) 


‘The contract must be construed in the 
same way between the original parties 
and the substituted parties, and it is neces- 
sary to see exactly what the original con- 
tract is’. No question of estoppel arises 
where the cause of action is not any re- 
presentation or misrepresentation but the 
promise to deliver the goods and failure 
to deliver them as promised. When the 
pretended shipper had no cause of action 
on the promise contained in the bills of 
lading in question to deliver goods or 
failure to deliver, his transferee, also had 
none, 1906 (1) KB 237, Foll; AIR 1935 
PC 79, Ref. (Paras 9, 10) 


(C) Bills of Lading Act (1856), S. 3 — 
Estoppel against person signing the bill — 
Corporate body — How signs — Person 
authorised by Constitution of the corpo- 
ration signs not as agent of Corporation — 
Bill signed on strength of power of at- 
torney is signed only by an agent. 


In the case of a Corporation any con- 
tract it enters into has to be signed by a 
natural person. The constitution of the 
Corporation may empower any specific 
person to sign documents so as to bind 
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the Corporation. Such person would then 
be not acting as agent of the Corporation 
in affixing the signature to documents for 
the Corporation. That would not be the 
case where the document is signed by an- 
other natural person such as one who is 
appointed as agent of the Corporation. 
However, where he has issued the bill of 


lading only on the strength of the power 


of attorney granted to him by the Com- 
pany, he is only an agent and the bill of 
lading is thus signed only by the agent of 
Corporation and not by the Corporation 
itself. (1964) 1 All ER 630, Rel. on. 


(Para 14) 

Cases Referred: Chronological Paras 
(1967) 2 All ER 14: 111 LJ 830 15 
AIR 1966 SC 1892: (1967) 1 Mad LJ 81 
3,9 

(1964) 1 All ER 630:114 LJ 367 14, 15 


' 1962 AC 60: (1961) 3 All ER 684 7 
AIR 1961 Mad 442: (1961) 2 Mad LJ 97 9 
AIR 1947 PC 40:1947 AC 46 9 
AIR 1935 PC 79 : 62 Ind App 100 10 
1930 (1) KB 416: 94 LJ KB 104 9 
1906 (1) KB 237: 75 LJ KB 94 5,9 

V. Rama Shenoi and R. Raya Shenoi, 
for Appellant. 

GEORGE VADAKKEL, J.:— One Ma- 
thew without delivery of goods for ship- 
ment obtained from D. W. 2 four bills of 
lading. He endorsed two of them to the 
appellant-Bank in A. S. No. 192 of 1971 
for a consideration of Rs, 60.000/-, and 
the remaining two, to the appellant-Bank 
in the connected appeal for a considera- 
tion of Rs. 40,000/-. The banks advanced 
the amounts in good faith and unaware 
of non-delivery of goods to the carrier by 
their customer, the pretended shipper. 
D. W. 2 who signed the bills of lading, at 
the material time was the office manager 
of a Company doing business as agent of a 
shipping company. The question for 
consideration ig as to whether the ship- 
ping company and the agent-company are 
liable on the four bills of lading, either 
for the price of the goods as prayed for 
in A. S. 192 of 1971 or for the amount 
advanced by the bank as sought for in 
the other case; are the companies estop~ 
ped from proving the falsity of the bills 
of lading, as contended on behalf of the 
Banks. 

2. The points of law that arise for 
examination are:— (1) What rights, if 
any, a pretended consigner has on a false 
bill of lading; (2) Does the transferee of 
a false bill of lading acquire any greater 
right than the pretended shipper had. 

3. A bill of lading is: (i) a receipt for 
goods entrusted for carriage by sea; (ii) 
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evidence of the contract to carry them; 
and (iii) title deed for those goods. Eller- 
man and Bucknall Steamship Co. v. S. M. 
Bherajee, (AIR 1966 SC 1892 at 1896: 
(1967) 1 Mad’ LJ 81 at p. 84). As a re- 
ceipt it contains an admission of having 
received the goods mentioned therein. 
This admission, as any other admission, is 
not conclusive proof of the matter admit- 
ted, that is, of having received the goods, 
and can be proved to be erroneous, of 
course, subject to rules of estoppel. The 
pretended shipper knows that he has not 
delivered the goods and cannot, therefore, 
seek refuge under the doctrine of estop- 
pel. In other words, as against the pre- 
tended shipper it can be proved that the 
admission contained in a bill of lading is 
false and erroneous, and that he did not 
in fact deliver goods. Once it is proved 
that goods were not entrusted by the 
shipper for carriage by sea, a bill of lad- 
ing cannot also serve the purpose of evi- 
dence of the contract of carriage or of 
title deed. 

4. Normally, a transferee acquires 
only such rights as the transferor has, Is 
the transferee of a bill of lading an ex- 
ception to the above rule, is the next 
point for consideration. It should be 
borne in mind that the provisions of the 
Negotiable Instruments Act, 1881 are not 
attracted to a bill of lading since it is not 
a negotiable instrument as defined in S. 13 
of the Act. 


5. Section 1 of the Bills of Lading Act, 
1856 which for the first time enabled an 
endorsee who is a stranger to the contract 
evidenced by the bill of lading and wa 
therefore precluded by Law of Contracts 
from suing theréon, to sue on it, makes 
it clear that a consignee’s or endorsee’s 
right of suit on a bill of lading is ‘subject 
to the same liabilities in respect of such 
goods as if the contract contained in the 
bill of lading had been made with him- 
self’, In other words a consignee or an 
endorsee gets only such rights as his 
consignor or endorser had in respect of 
the goods mentioned in the bill of lading. 
The endorsee, even if he be a bona fide 
transferee for value, under this provision 
takes the bill of lading only subject to any 
defects in the title of his transferor. This 
means that the essential feature of a 
Negotiable Instrument, namely, that such 
a transferee obtains a. title free from 
equities is lacking so far as a bill of lad- 
ing is concerned. No doubt. even prior 
to the Act Law Merchant recognised its 
negotiability, that is to say, that property 
in the goods in respect of which it was 
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treated as the title deed was capable of 
being transferred by endorsement and 
delivery thereof, but this is only one of 
the features of a Negotiable Instrument. 
Discussing the corresponding provision in 
the English Bills of Lading Act, 1855 
Chanell J. in Compania Naviera Vascon- 
zada v. Churchill & Sim., The Same v. 
Burton and Co., (1906) 1 KB 237 (at 246) 
said as, follows: 


“No doubt by the Bills of Lading Act 
the indorsee to whom the property has 
passed becomes a party to the contract 
made originally between the shipper and 
ship owner and evidenced by the bill of 
lading. But, as has been pointed out in 
more than one case, the contract must be 
construed in the same way between the 
original parties and the substituted par- 


ties, and it is necessary to see exactly the 


original contract is.” 


6. However, under S. 3 of the Bills of 
Lading Act, 1856 a bill of lading is con- 
clusive evidence of shipment (or receipt) 
of goods mentioned therein as between 
the consignee or an endorsee for valuable 
consideration on the one hand, and ‘the 
master or other persons signing it’ on the 
other. To this extent the consignee and 
an endorsee for valuable consideration are 

a better position than the transferor, 
and only to this extent. 

7. Under Art. 3 (4) of the Rules re- 
lating to Bills of Lading (based on the 
Hague Rules) in the schedule to the Indian 
Carriage of Goods by Sea Act, 1925 a bill 
of lading is prima facie evidence of the 
carrier having received the goods men- 
tioned therein. It may be that the car- 
vier will have to prove not merely that 
goods may not have been received but 
that they were not. (See Scrutton on 
Charter Parties, 18th Edition page 113). 
However, still the carrier can, if he has 
not signed it, establish that the bill of 
lading was issued without receiving goods 
and exonerate himself from liability upon 
it, (See Att. Gen. of Ceylon v. Scinda 
Steam Navigation Co., (1962 AC 60 at 75). 

8 Art. 3 (4) in the schedule to the 
Indian Carriage of Goods by Sea Act. 1925 
is identical to Art. 3 (4) in the schedule 
to the English Carriage of Goods by Sea 
Act, 1924 which was repealed and re- 
enacted as Carriage of Goods by Sea Act, 
1971. Art. 3 (4) in the re-enacted statute 
also provides : — 

{ois ..However, proof to the con- 
trary ‘shall’ not be admissible when the 
bill of lading has been transferred to a 
third party acting in good faith”, 
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and thus makes the rule of prima facie 
evidence contained earlier in that clause, 
a rule of irrebuttable presumption, when 
the bill of lading has been transferred to 
a third party acting in good faith, No 
such rule is obtained in India_ 

9. It is in the light of the principles 
discussed above that the question of 
estoppel raised on behalf of the appellants 
has to be considered. In support of the 
argument that the companies are estopped 
from disputing the truth of the statements 
made by D. W. 2 in the bills of lading 
in question reliance is sought to be made 
on Silver v. Ocean Steamship Company 
Limited, (1930) 1 KB 416 (417); C. & D. 
Sugar Co. v, Canadian National Steam- 
ships, (AIR 1947 PC 40); E. & B. Steam- 
ship Co. v. Bhagajee Sonmull, (AIR 1961 
Mad 442) and Ellerman and Bucknal 
Steamship Co. v. Sha M. Bherajee, (AIR 
1966 SC 1892). These cases concerned 
elean bills of ladings containing the re- 
presentation that “goods were received or 
shipped in apparent good order and con- 
dition”, The rule was laid down in these 
cases that where the bad condition is dis- 
cernible on a reasonable examination: of 
the containers, the shipowners would be 
estopped from denying that the goods and 
packages were not received or shipped in 
good order and condition. In these cases 
the action was for damages for mis- 
representation of fraudulent misrepresen- 
tation (deceit), no doubt by endorsees and 
against shipowners. It was pointed out 
in the first mentioned decision (432-33) 
that the statement is not ‘contractual’ and 
the words are not ‘words of contract’ in 
the sense of a promise or undertaking as 
held in Compania Naviera Vasconzada v. 
Churchill Sim., The Same v. Burton and 
Co., (1906) I KB 237 (247). Here the suits 
are on the respective promises or under- 
taking to deliver goods and breach there- 
of. (See para. 10 of the plaint in A. 5. 192 
of 1971 and para. 5 of the plaint in the 
other case). Here, as stated by Chan- 
neli J. in the passage extracted above ‘the 
contract must be construed in the same 
way between the original parties and the 
substituted parties, and it is necessary to 
see exactly what the original contract is’. 
No question of estoppel arises here since 
the cause of action is not any representa- 
tion or misrepresentation but the promise 
to deliver the goods and failure to deliver 
them as promised. 

10. As pointed out earlier the pretend- 
ed shipper: had no cause of action on the 
promise contained in the bills of lading 
in question to deliver goods or failure to 
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delivers If so, his transferee, for reasons 
already stated, also had none. As stated 
by Lord Russell of Killowen in Dawsons 
Bank v. Nippon Menkua Kabushika 
Kaisha, AIR 1935 PC 79 (82):— 

“Estoppel is not a cause of action. It 
may (if established) assist a plaintiff in 
enforcing a cause of action by preventing 
a defendant from denying the existence 
of some fact essential to establish the 
cause of action, or (to put it in another 
way) by preventing a defendant from as- 
serting the existence of some fact the 
existence of which would destroy the 
cause of action. It is a rule of evidence 
which comes into operation if (a) a state- 
ment of the existence of a fact has been 
made by the defendant or an authorised 
agent of his to the plaintiff or some one 
on his behalf, (b) with the intention that 
the plaintiff should act upon the faith of 
the statement, and (c) the plaintiff does 
act upon the faith of the statement.” 


11. In this connection the learned 
counsel for the contesting respondents 
has a case that there is no sufficient 
pléading that it was relying on the state- 
ment made by D. W. 2 that goods were 


received that the appellant-Banks ad=. 


vanced the sums as aforesaid. The con- 
tention is founded on R. 4 in O. VI of the 
Civil P Œ. 1908, which provides that 
where a party relies on any mis-represen- 
tation and fraud particulars thereof have 
to be stated in the pleadings. It is con- 
tended that the pleadings in these cases 
would go to show that it was not relying 
on the statement in the bills of lading 
that goods have been received that the 
amounts were advanced by the Banks. 
The learned counsel for the contesting 
respondents drew our attention to the 
fact. that as per the pleadings the pretend~ 
ed shipper had credit facilities with the 
Banks for discounting inland documen- 
tary bills and that the amounts were ad- 
vanced, if not solely, at any rate, also on 
the faith of hundies and promissory notes 
executed by other persons and on the 
strength of mortgage by deposit of title 
deeds. Hi is also pointed out that the 
only pleading as regards estoppel is that 
contained in para. 10 of the plaint in O. S. 
No. 17 of 1965 and that contained in para- 
graph 6 of the plaint in the other case, 
wherein the plaintiff-banks say that the 
defendants 1 and 2 “are estopped from 
contending against the tenor of contract 
of carriage embodied in the bills of lading 
issued by them”. ‘The learned counsel 
for the respondents forcefully contends 
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that these averments only go to show that 
the suits are based on the contract of 
carriage embodied in the bills of lading, 
which, no doubt, the plaints say cannot l 
be disputed by the companies. In other 
words the contention is that nowhere in 
the plaints it is averred that the state- 
ment that the goods were received for 
shipment contained in the bills of lading 
has been made with the intention that the 
plaintiffs should act upon the faith of 
that statement, or they acted upon it to 
their prejudice, ` 
12. It appears to us that there is much 
force in the contention as aforesaid. The 
pleadings on the whole are couched as if 
the cause of action is on the contract of 
carriage of goods evidenced by the bills 
of lading in question and that the con- 
testing respondents were bound to deliver 
those goods and therefore they are liable 
in one case for the price of the goods and 
in the other for the amount advanced by 
the bank. As earlier’ stated, there is no 
cause of action founded on any represen- 
tation or misrepresentation, which the 
plaintiffs did not upon to their prejudice. 
13. Art. 3, para. 3 of the Rules relating 
to Bills of Lading in the schedule to the 
Indian Carriage of Goods by Sea Act, 
1925 directs that after receiving the goods 
and the shipper demanding for it, the 
carrier, his agent or the master shall issue 
a bill of lading showing the matters men- 
tioned in Cis. (a) to (c) therein, Cl. (a) 
being ‘the apparent order and condition 
of the goods’, and para. 4 provides :— 
“Such a bill of lading shall be prima 
facie evidence of the receipt by the car- 
rier of the goods as therein described in 
accordance with para 3 (a), (b) and (c).” 
The decisions relating to clean bills of 
lading discussed above proceed on the 
basis that since ‘apparent order and con- 
dition of the goods’ are capable of physi- 
cal verification by naked eyes on a reason- 
able examination of the goods, a state- 
ment that the goods received were so re- 
ceived in ‘apparent good order and condi- 
tion’ contained in the bill of lading would, 
despite Art. 3 (4), estop the carrier from 
contending otherwise. It appears to us 
that this rule of estoppel would not ex- 
tend, and could not be extended, to a 
statement regarding the factum of receipt 
of goods itself which fact is the very 
foundation of the contract of carriage of 
goods, especially when the statute says 
that it would constitute only prima facie 
evidence, that is to say, evidence ‘of first 
appearance’. or evidence ‘on the first view’, 
so as to make it conclusive evidence. At 
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any rate where the enquiry is as to whe- 
ther a contract of carriage of goods exists 
or not, neither a party to the bargain. 
mor, any one claiming under him is en- 
titled to, taking shelter under the rule of 
estoppel, preclude the other party or one 
claiming under him from establishing that 
no such contract of carriage.of goods exists 
for the reason that no goods were en- 
trusted or received for carriage. 


14. The learned counsel for the appel- 
lant-bank in A. S. 267 of 1971 raised a 
further contention seeking support there- 
to by S. 3 of the Bills of Lading Act, 
1856. The submission is that D. W. 2 
signed the bills of lading on behalf of the 
agent-company, which as a corporation 
cannot by itself sign those documents, but 
has necessarily to sign them through a 
natural person. On that basis it is con- 
tended that the bills of lading in ques- 
tion have been signed by that company 
and therefore that company is precluded 
from denying that goods have been ship- 
ped or received for shipment, since under 
S. 3 of the Act the representation in the 
bills of lading that goods have been re- 
ceived shall be conclusive evidence of that 
fact as against any person signing the 
same. The argument is attractive but not 
supported by pleadings or evidence in the 
ease. It was pointed out by Lord Justice 
Diplock in Freeman v. Buckhurst Park 
Properties, (1964-1 All ER 630 CA) as 
follows :— 


“If the foregoing analysis of the rele- 
vant law is correct, it can be summarised 
by stating four conditions which must be 
fulfilled to entitle a contractor to en- 
force against a company a contract enter- 
ed into on behalf of the company by an 
agent who had no actual authority to do 
so. It must be shown: (a) that a repre- 
sentation that the agent had authority to 
enter on behalf of the company into a 
contract of the kind sought to be enforced 
was made to the contractor; (b) that such 
representation was made by a person or 
persons who had “actual” authority to 
manage the business of the company 
either generally or in respect of those 
matters to which the contract relates; (c) 
that he (the contractor) was induced by 
such representation to enter.into the con- 
tract, i. e., that he in fact relied on it; and 
(d) that under its memorandum or arti- 
cles of association the company was not 
deprived of the capacity ‘either to enter 
into a contract of the kind sought to be 
enforced or to delegate authority to enter 
into a contract of the kind to the agent”, 
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It is true that in the case of a Corpora- 
tion any contract it enters into has to be 
signed by a natural person. The consti- 
tution of the corporation may empower 
any specific person to sign documents so 
as to bind the Corporation. Such person 
would then be not acting as agent of the 
Corporation in affixing the signature to 
documents for the Corporation. That 
would not be the case where the docu- 
ment is signed by another natural person 
such as one who is appointed as agent of 
the Corporation. It is not pleaded that 
D. W. 2 was a person who was authorised 
by the Memorandum or Articles of As- 
sociation of the Company to sign for the 
Company. Even according to D. W. 2 he 
has issued the bill of lading only on the 
strength of the power of attorney grant- 
ed to him by the Company. Hence he is 
only an agent and the bill of lading is 
thus signed only by the agent of the Cor- 
poration and not by the Corporation it- 
self. We, therefore, do not consider this 
contention of counsel as of any force.. 


15. There was very lengthy discussion 
at the bar as to whether a false bill of 
lading issued by an agent would bind his 
principal. It appears to us that that ques- 
tion is not germane so far as the cases on 
hand are concerned. No doubt, the cases 
appear to have been fought out in the 
lower court on that ground, namely, that 
D. W. 2 had no authority to issue a bill 
of lading without receipt of goods. The 
lower court upheld that contention. An 
attempt was made to persuade us to hold 
that it is not so. We do not feel that we 
are called upon to discuss or decide that 
question in these cases: suffice to point 
out that, as stated by Roskill J. in Holy- 
Hatchinson v. Brayhead Ltd., (1967) 2 All 
ER 14 (QBD) the decisions bearing on this 
branch of law of agent’s ostensible au- 
thority for more than a century till the 
law was restated by Diplock L, J. in Free- 
man v. Buckhurst Properties, (1964-1 All 
ER 630 CA) were, ‘by no means easy to 
reconcile’, presumably because, as stated 
by Diplock L. J. in the second mentioned 
ease, ‘this branch of law has developed 
pragmatically rather than logically, owing 
to the early history of the action of as- 
sumpsit and the consequent absence of a 
general jus quesitum tertii in English 
Law.” 

The appeals fail and are dismissed. No 
costs here, 


Appeals dismissed. 
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BALAKRISHNA ERADI AND 
NARENDRAN, JJ. 


The District Manager Food Corporation 
of India, Calicut, Petitioner v. Mardestine 
Compania. Naviera represented by their 
Agents M/s. South India Corporation 
(Agencies) Pyt. Ltd., Respondent. 

€C. M. A. No, 14 of 1975, D/- 31-1-1977. 

(A) Foreign Awards (Recognition and 
Enforcement) Act (1964), S. 3 — Stay of 
legal proceedings — Meaning of word 
‘Submission’ — Actual submission to arbi- 
tration before institution of suit necessary 
to attract S, 3. AIR 1971 SC 1, Foll. 

(Para 2) 

(B) Foreign Awards (Recognition and 
Enforcement) Act (1964) (as amended by 
Act XLVI of 1973), S. 3 — Stay of legal 
proceedings — Effect of amendment — 
Affects substantive rights — Only pros- 
pective application -—- Suits already in- 
stituted cannot be stayed. 

The right to institute a suit and to pro- 
ceed with the same in the ordinary civil 
courts of the land is a very valuable civil 
right and any interference with such 
vested right by statute would ordinarily 
be regarded as only prospective in nature 
unless there be clear indication given by 
the Legislature of a contrary intention. 
The amending Act does not contain any 
indication that Parliament intended to 
give retrospective effect to the new provi- 
sion incorporated in S. 3. Hence when 
the new section was substituted in place 
of the pre-existing S. 3 of the Act the said 
new provision can be applied only prospec- 
tively since it deals not merely with 
matters that are procedural in nature, but 
also with substantive and vested rights to 
commence legal proceedings in any court. 

(Para 3) 
Cases Referred: Chronological Paras 
ATR 1971 SC 1: (1970) 3 SCR 53 2 

C. Sankaran Nair, P. K. Kurien, K. A. 
Nayar, E. R, Venkiteswaran and J. B. 
Koshy, for Petitioner. 


BALAKRISHNA ERADI, J.:— This ap- 
peal has been filed by the Food Corpora- 
tion of India against the order dated 8th 
November, 1974 passed by the Subordi- 
nate Judge, Kozhikode staying the suit 
O. S. No. 177 of 1969 on his file under 
S. 3 of the Foreign Awards (Recognition 
and Enforcement) Act — Act XLV of 1961 
— (hereinafter referred to as the Act). 
That is a suit brought by the Food Cor- 
poration of India against a shipping com- 
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pany represented by its local agents for 
recovery of damages for alleged short- 
landing of cargo consigned under a bill 
of lading dated 19th October, 1968. Short- 
ly after the institution of the suit, the de- 
fendant filed I. A. No. 41 of 1970 praying 
that the suit should be stayed under S. 34 
of the Arbitration Act of 1940 on the 
ground that there is a clause in the char- 
ter party agreement providing that any 
dispute arising under the said agreement 
shall be settled by arbitration in London. 
Though it was S, 34 of the Arbitration 
Act that was relied on in the application 
for stay, ultimately when the said matter 
came on for hearing before the lower 
court the parties seem to have proceeded 
on the basis that it is only S. 3 of the Act 
that would apply to the case. 


It is on that same footing that the case 
has been argued before us. The lower 
court has stayed the suit by applying the 
provisions of S. 3 of the Act as they now 
stand after the enactment of the Foreign 
Awards (Recognition ‘and’ Enforcement) 
Amendment Act, 1973 (hereinafter refer- 
red to as the Amending Act). Counsel 
appearing for the appellant contends be- 
fore us that inasmuch as this suit was in 
stituted in 1969 and the application for 
stay was also filed early in 1970 long 
prior to the enactment of the Amending 
Act referred to above which came into 
force only on 26th November, 1973, the 
court below ought to have disposed of the 
matter on the basis of the unamended 
provision of S. 3 since the provisions of 
the Amending Act have not been given 
retrospective effect by the Parliament. It 
is further contended by the appellant that 
on the basis of the provisions of S. 3 as 
they stood on the date of the institution 
of the suit, the plaintiff is entitled to 
maintain the suit in the court of compe- 
tent jurisdiction in India and cannot be 
compelled to take recourse to the highly 
expensive and cumbersome process of an 
arbitration to be carried out in London. 


2. After hearing both sides we have 
come to the conclusion that the aforesaid 
contentions raised by the appellant are 
sound and have to be upheld. Section 3 
of the Act as it stood on the date of the 
institution of the suit was in the follow- 
ing terms:—’‘ 


“Stay of proceedings in respect of 
matters to be referred to arbitration.— 
Notwithstanding anything contained in 
the Arbitration Act, 1940, or in the Civil 
P. C., 1908, if any party to a submission 
made in pursuance of an agreement to 
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which the Convention set forth in the 
šchedule applies, or any person claiming 
hrough or under him commences any 
egal proceedings in any Court against 
my other party to the submission or any 
yerson claiming through or under him in 
respect of. any matter agreed to be refer- 
‘ed, any party to such legal proceedings 
may, at any time after appearance and 
sefore filing a written statement or tak- 
ng any other step in the proceedings, 
apply to the Court to stay the proceedings 
and the Court, unless satisfied that the 
agreement is null and void, inoperative 
x incapable of being performed or that 
there is not in fact any dispute between 
be parties with regard to the matter 
igreed to be referred, shall make an order 
staying the proceedings.” 

This section would get attracted only if 
prior to the date of the institution of the 
suit there had already been a submission 
to arbitration made in pursuance of an 
arbitration agreement to which the con- 
vention set forth in the schedule was ap- 
plicable. In Tractoro Export, Moscow v. 
Tarapore & Co, (AIR 1971 SC 1) the 
Supreme Court had occasion to consider 
the meaning of the expression ‘submis- 
sion’ occurring in the above section and 
it was held that the said expression con- 
notes an actual submission or completed 
reference to arbitration ahd that it does 
not mean a mere agreement to refer or 
an arbitral clause. In other words, the 
applicability of the section is confined to 
cases where prior to the date of the in- 


stitution of the suit there had been an. 


actual submission of the dispute to arbi- 
tration or a completed reference of the 
dispute to arbitration. Admittedly, in 
this case, there was neither an actual 
submission of the dispute to arbitration 
by either of the parties nor a completed 
reference of the matter to arbitration 
prior to the date of the institution of the 
suit or even up till now. Hence the pro- 
visions of S. 3 of the Act, as they ori- 
ginally stood, were not attracted to the 
present case and the suit was not liable 
to be stayed on the basis of the said see- 
tion. 

3. By the Amending Act — Act XLVI 
of 1973 a new section was substituted in 
the place of the old S. 3. The new provi- 
sion reads ~~ 

“3 Stay of proceedings in respect of 
matters to be referred to arbitration: 
Notwithstanding anything contained in 
the Arbitration Act, 1940, or .in the Civil 
P. C., 1908, if any party to an agreement 
to which Article II of the Convention set 


Food Corpn., India v. Mardestine Compania Naviera 


[Prs, 2-3} Ker. 109 


forth in the Schedule applies, or any per- 
son claiming through or under him com- 
mences any legal proceedings in any 
Court against any other party to the 
agreement or any person claiming through 
or under him in respect of any matter 
agreed to be referred to arbitration in 
such agreement, any party to such legal 
proceedings may, at any time after ap- 
pearance and before filing a written 
statement or taking any other step in the 
proceedings, apply to the Court to stay 
the proceedings and the Court, unless 
satisfied that the agreement is null and 
void, inoperative or incapable of being 
performed or that there is not, in fact, 
any dispute between the parties with re- 
gard to the matter agreed to be referred, 
shall make an ‘order staying the proceed- 
ings,” 

There is no doubt that a substantial 
change has been brought about in the 
content and effect of the section by reason 
of the amendment. The section as it now 
stands virtually prohibits a party to an 
agreement to which Art, II of the Con- 
vention set forth in the Schedule applies 
or any person claiming through or under 
him from agitating before the courts in 
India disputes concerning matters agreed 
to be referred to arbitration under such 
agreements by providing that if any such 
legal proceedings are commenced by any 
party to the agreement or persons claim- 
ing through him against any other party 
to the agreement such proceedings should | 
be stayed unless the, court is satisfied that 
the arbitration agreement is either null 
and void or inoperative or imeapable of 
being performed, ete. 

The right to institute a suit and to pro- 
ceed with the same in the ordinary civil 
courts of the land is a very valuable 
civil right and any interference with such 
vested right by statute would ordinarily 
be regarded as only prospective in nature 
unless there’ be clear indication given by 
the Legislature of a contrary intention. 
The Amending Act does not contain any 
indication that Parliament intended to 
give retrospective effect to the new provi- 
sion incorporated in S. 3. Hence when 
the new section was substituted in the 
place of the pre-existing S. 3 of the Act 
the said new provision can be applied only 
prospectively since it deals not merely 
with matters that are procedural in 
nature, but also with substantive and 
vested rights. Further, going by the 
wording of the new S. 3 also, it can have 
application only to suits that are com- 
menced after the coming into force of the 
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aid section, because the section opens 
with the wording (omitting the unneces- 
sary words) “if any party to an agree- 
ment ... sse c o Commences any legal 
proceedings in any court sani any 
other party to the agreement... cia cuss 


We have, therefore no Rectan. in hold- 
ing that S. 3 of the Amending Act has no 
application to the present case inasmuch 
as the suit was instituted in 1969 long 
prior to the commencement of the said 
Act and even the application for stay was 
also filed by the defendant in the year 
1970. We hold that the court below was 
in error in dealing with the application 
on the basis that S. 3 of the Act as sub- 
stituted by Act XLVII of 1973 was ap- 
plicable to the case. In the light of the 
conclusion already expressed by us that 
under S. 3 of the Act as it stood prior to 
the amendment which alone was ap- 
plicable to the case the suit is not liable 
to be stayed, the order of the court below 
allowing the defendant’s application for 
staying the suit cannot be sustained. 


4. We accordingly allow this appeal, 
set aside the order of the lower court and 
dismiss I. A. No. 41 of 1970. Since the 
suit is one of 1969 and it has already been 
pending for nearly eight years the lower 
court is directed to dispose of the same 
within a period not exceeding three 
months from today. The appellant will 
get the costs of this appeal from the res- 

. pondent. The parties will bear their own 
costs in the lower court. 

5. Carbon copies of this judgment will 
be furnished to the counsel appearing in 
the case on payment of the requisite 
charges, 

Appeal allowed. 
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T. CHANDRASEKHARA MENON, J. 

Devaki and others, Appellants v. Shri 
M. V. Kumaran etc, Respondents. 

Second Appeals Nos. 743 and 1145 of 
1973, D/- 21-1-1977. 

Hindu Succession Act (1956), S. 7 KSS) — 
Heirs of deceased Karnavan remaining in 
possession of property previously in his 
possession — They are co-owners and do 
not form tarwad with other members of 
the Joint Family —- Suit by one co-owner 
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for possession against other, not maintain- 
able. f 

On the terms of S. 7 (1) the interest of 
a deceased member in the property of a 
tarwad would devolve under the provi< 
sions of the Hindu Succession Act, and not 
according to the Marumakkattayam or 
Nambudri law. Whatever be the process 
of devolution, the heirs under the Hindu 
Succession Act cannot possibly form 2 
tarwad with the rest of its members. The 
principle of joint tenancy is unknown eX- 
cept in the case of a joint Hindu family. 
The wife and children of a deceased mem~< 
ber or Karnavan cannot coalesce with the 
surviving members of the tarwad, so as 
to constitute the resultant entity into a 
tarwad. They could only be co-owners 
with the rest of the members of the tar- 
wad. The wife and children of the de- 
ceased karnavan being in the position of 
co-owners with the rest of the members 
of the tarwad, a suit for recovery of pos- 
session by one or some of the co-owners 
against the other would therefore not be 
maintainable. AIR 1966 Ker 99; AIR 1969 
Ker 1 (FB), Foll. (Para 3) 
Cases Referred: Chronological Paras 


AIR 1971 SC 2392 : 1971 Tax LR 1554 
AIR 1971 SC 2513 : 1971 Tax LR 1764 
AIR 1969 Ker 1: 1968 Ker LT 846 (FB) 
AIR 1967 Ker 210: 1967 Ker LT 148 (FB) 
AIR 1966 Ker 99 : 1965 Ker LT 1149 

AIR 1964 AI 195: 1963 All WR (HC) 357 
AIR 1964 Ker 125 : 1963 Ker LT 971 (FB) 
AIR 1923 All 363: 71 IC 299 

AIR 1923 All 446: 71 IC 649, 

S. A. No. 743 of 1973 :— 

V, Bhaskaran Nambiyar, €. R. Nata- 
rajan, M. K. Anandakrishnan R. Bhas- 
karan and H. Sivaraman, for Appellants; 
K. N. Karunakaran and K. G. Devarajan, 
for Respondent. 

S5. A. No, 1145 of 1973 :— 

K. N. Karunakaran and K. G. Deva- 
rajan, for Appellants; V. Bhaskaran Nam- 
biyar, C. R. Natarajan, M. K, Ananda- 
krishnan, R. Bhaskaran and H. Sivaraman, 
for Respondents. 

GOPALAN NAMBIYAR, AG. C. J.:— 
These two Second Appeals were heard tò- 
gether as they raised a common question. 
The defendants are the appellants in Se- 
cond Appeal No 743 of 1973 and the sole 
plaintiff is the appellant in the other Se 
cond Appeal.. We shall first state the 
facts of Second Appeal No. 743 of 1973. 
It arises out of a suit for recovery of pos- 
session of the A schedule immoveable 
property and B schedule. moveables 
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‘which belonged to the tarwad. of the plain- 
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iff and the defendants. The plaintiff was 
he karanavan of the tarwad, and the de- 
fendants are the wife and children of the 
yrevious karnavan, one Gopalan who 
lied on 19-8-1965. The courts below held 
chat the A schedule property belonged to 
the tarwad and granted a decree for re- 
zovery of possession. As far as the B 
Schedule is concerned the tarwad’s title 
wag found against, and the suit, in so far 
as it related to the moveables, was dis- 
missed, 


2 Second Appeal No. 1145 of 1973 
arises out of a suit by the same karnavan 
of the tarwad against a son of Gopalan. 
[t was for recovery of possession of an 
item of property, in respect of which the 
son claimed a lease-hold right under an 
oral arrangement, later confirmed by the 
execution of a registered marupat, Exhi- 
bit A-1 dated 9-10-1956. Both the courts 
below found against the oral arrangement 
set up. They also found that no posses- 
sion passed to the defendant under the 
registered marupat Ext. A-1, and that the 
defendant was not entitled to set up any 
leasehold right on the basis of the said 
document. Nevertheless, the suit ‘was 
dismissed on the ground that the defen- 
dant was a co-owner with the other mem- 
bers of the tarwad, and therefore entitled 
to remain in possession, and that a suit 
for recovery of possession against him 
cannot sueceed. The unsuccessful plain- 
tiff in the suit has filed the Second Ap- 
peal. 


3. In both these appeals, on behalf of 
the defendants in the suits, the argument 
was that subsequent to the passing of the 
Hindu Succession Act, 1956 (Act 30 of 
1956), there has been a devolution of inte- 
rest of the deceased karnavan Gopalan on 
his personal representatives and that 
therefore, they were co-owners with the 
rest of the members of the tarwad. Be- 
ing so, it was contended that a suit for re- 
covery of possession against them or any 
of them cannot succeed. Section 7 (1) of 
the Hindu Succession Act reads: 


“When a Hindu to whom the marumak~ 
kathayam or nambudri law would have 
applied if this Act had not been passed 
dies after the commencement of this Act, 
having at the time of his or her death an 
interest in the proverty of a tarwad, 
tavazhi or illom, as the case may be, his 
or her interest in the property shall de- 
volve by testamentary or intestate succes- 
sion, as the case may be, under this Act 
and not according to the marumakkatta~ 
yam or nambudri law. 


Devaki v. M. V. Kumaran (Nambiyar Ag. C. J.) 


[Prs. 1-3} Ker. 111 


Explanation.— For the purposes of this 
sub-section, the interest of a Hindu in the 
property of a tarwad, tavazhi or illom 
shall be deemed to be the share in the 
property of the tarwad, tavazhi or illom, 
as the case may be, that would have fallen 
to him or her if a partition of that pro- 
perty per capita had been made imme- 


.diately before his or her death among all 


the members of the tarwad, tavazhi or 
illom, as the case may be, then living, 
whether he or she was entitled to claim 
such partition or not under the marumak- 
kattayam or nambudri law applicable to 
him or her, and such share shall be deem- 
ed to have been allotted to him or her 
absolutely.” 

On the terms of the Section the interest 
of a deceased member in the property of 
a tarwad would devolve under the provi- 
Sions of the Hindu Succession Act, and 
not according to the Marumakkattayam or 
Nambudri law. Whatever be the process 
of devolution, the heirs under the Hindu 
Succession Act cannot possibly form a 
tarwad with the rest of its members. The 
principle of joint tenancy, as has been 
held, ig unknown except in the case of a 
joint Hindu family. The wife and child- 
ren of a deceased member of karnavan 
cannot coalesce with the surviving mem- 
bers of the tarwad, so as to constitute the 
resultant entity into a tarwad. They 
could only be co-owners with the rest of 
the members of the tarwad. 

This conclusion seems to follow from 
the principle recognised by the judicial 
decisions, to which our attention was 
drawn. In Unni Nayar v. Union of India, 
1965 Ker LT 1149: (AIR 1966 Ker 99) one 
of us, dealing with a question of estate 
duty in respect of the Mannarghat Moopil 
Nayar Sthanam, and speaking with res- 
pect to, provisions of S, 7 (3) of the Hindu 
Succession Act observed that there was a 
statutory fragmentation of the sthanam 
property immediately before the death of 
the sthanamdar. Section 7 (3) of the 
Hindu Succession Act is as follows :— 

(3) Notwithstanding anything contain- 
ed in sub-s. (1), when a sthanamdar dies 
after the commencement of this Act, the 
sthanam property held by thim shall de- 
volve upon the members of the family 
to which the sthanamdar belonged and 
the theirs of the sthanamdar as if the 
sthanam property had been divided per 
capita immediately before the death of 
the sthanamdar among himself and all 
the members of his family then living, 
and the shares falling to the members of 
his family and the heirs of the sthanam- 
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dar shall be held by them as their sepa- 
rate property. 


Explanation.— For the purposes of this 
sub-section, the family of a sthanamdar 
shall include every branch of that family, 
whether divided or undivided, the male 
members of which would have been en- 
titled by any custom or usage to succeed 


to the position of sthanamdar if this Act’ 


had not been passed.” 


The decision was no doubt reversed by a 
Full Bench on appeal, in Asst. Controller 
of Estate Duty v. Balakrishna Menon, 
1967 Ker LT 148: (AIR 1967 Ker 210). 
But the reversal was on a totally different 
principle and, in particular, on an amend- 
ment introduced in the statute in 1958. 
The principle of statutory fragmentation 
stated in Unni Nayar v. Union of India, 
1965 Ker LT 1149: (AIR 1966 Ker 99) 
was, in no way detracted from. The 
ruling of the Full Bench was affirmed by 
the Supreme Court in M. K. B. Menon v. 

A. C. Estate Duty, (AIR 1971 SC 2392). In 
’ A. Balakrishna v. Inspecting Asst. Com- 
missioner, (AIR 1969 Ker 1) a Full Bench 
of this Court had oceasion to consider the 
position of a sthanamdar in a sthanam 
property vis-a-vis the provisions of the 
Kerala Agricultural Income-tax Act, and 
the liability to assessment under the Act of 
the income derived from the sthanam. 
Referring again to the provisions of S. 7 
(3) of the Hindu Succession. Act, Raman 
Nayar J. (as he then was) speaking for 
the majority, observed: 

“By reason of S. 7 (3) of the Hindu 
Succession Act, when a sthanamdar dies 
after the commencement of the Act, the 
sthanam property held by him devolves 
on the members of the sthani’s family 
and on his own heirs as if the property 
had been divided per capita immediately 
before his death among himself and the 
other members of the sthani family. In 
the share falling to him in that notional 
division, and devolving on his heirs, he 
must be regarded as having had a full 
estate, and that share, along with any 
other separate property he might have 
owned, would constitute his estate in the 
hands of his legal representatives.” 

The principle here stated appears to be the 
same ag what was stated in Unni Nayar 
v. Union of India, 1965 Ker LT 1149: 
(AIR 1966 Ker 99). There is nothing 
contra in the two decisions of the Su- 
preme Court, viz, the one referred to 
earlier in M. K. B Menon v. A. C., Estate 
Duty, (AIR 1971 SC 2392) and the other 
in the Inspecting Assistant Commr. of 
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Agricultural Income-tax and Sales Tax 
(Special) Kozhikode v. V. K. Ramunni 
Panikkar, (AIR 1971 SC 2518). In the 
latter of these decisions, it is expressly 
stated that by virtue of the deeming provi- 
sion of S. 7 (3) of the Hindu Successior 
Act the sthanam property would stanc 
divided amongst the sthani and the mem: 
bers of his tarwad. 


In a Full Bench ruling of this Court ir 
Rama Pai v. Kurian, 1963 Ker LT 971 


"(AIR 1964 Ker 125) talking with respec 


to S, 6 of the Hindu Succession Act anc 
the two explanations thereto, it wa: 
stated that the result of the explanation: 
would be that the deceased’s share in the 
coparcenery property must be deemed te 
have been partitioned out immediatels 
before his death and to have devolved or 
his heirs. We think that the same posi 
tion must follow in regard to S. 7 (1) o 
the Hindu Succession Act. The resul 
would therefore be that the wife anc 
children of the deceased karnavan Go. 
palan would be in the position. of co: 
owners with the rest of the members o 
Gopalan’s tarwad. A suit for recovery o 
possession by one or some of the co. 
owners against the ether would not bt 
maintainable. 


4. Counsel for the respondent arguet 
that even as between co-owners the plain- 
tiff in the suits out of which these Seconc 
Appeals arise, has the right to be in pos 
session of the entire co-ownership pro 
perty and that there was a wrongful dis 
possession of the co-owner in possessio 
by the defendants in these actions. I: 
such cases, it was argued, a suit even fo: 
a recovery of possession by the disposses 
sed co-owner against the wrong-doe 
would be maintainable. A line of deci 
sions was cited to us, viz., Kuldip Chaub 
v, Jaganadan, (AIR 1923 All 363), Ran 
Harakh Pandey v. Chunni Singh, (AII 
1923 All 446), Anghar Ali v. Govind La! 
(AIR 1964 All 195) ete. We entertai: 
some doubt in regard to the correctness o 
the principle stated in these decisions. 1 
is unnecessary to pronounce finally on thi 
aspect, as the principle of these decision 
has no application to the case before us. 


It cannot be said that the defendants i 
this case are in wrongful possession. Ther 
was a statutory devolution of the shar 
of Gopalan on them, so that their induc 
tion into the co-ownership along with th 
rest of the members of the tarwad wa 
only lawful, and not wrongful, possessior 
Again, by reason of the operation of Sec 
tion 7 (1) of the Hindu Succession Act. th 
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karnavan who succeeded Gopalan cannot, 
and does not, get possession of the share 
of Gopalan which statutorily devolves 
eo instanti his death.on his personal re- 
presentatives. There is therefore no dis- 
possession of the karnavan by the heirs 
of Gopalan. On this ground again, the 
decisions cited are not applicable. 

5. Counsel for the appellants brought 
to our notice, the recent Kerala Joint 
Hindu Family System (Abolition) Act, 
1975. Sections 2 and 4 of the Act in 
particular were referred to. Section 4 (1) 
reads as follows: 

"4 Joint tenancy to be replaced by 
tenancy in common.— (1) All members 
of an undivided Hindu family governed 
by the Mitakshara law holding any co- 
parcenery property on the day this Act 
comes into force shall with effect from 
that day, be deemed: to hold it as tenants- 
in-common as if a partition had taken 
place among all the members of that un- 
divided Hindy family as respects such 
property and as if each one of them is 
holding his or her share separately as full 
owner thereof: 

Provided that nothing in this sub-sec- 

tion shall affect the right to maintenance 
or the right to marriage or funeral ex- 
penses out of the coparcenery property or 
the right to residence, if any, of the mem- 
bers of an undivided Hindu family, other 
than persons who have become entitled to 
hold their shares separately, and any such 
right can be enforced as if this Act had 
not been passed.” 
It was contended on the strength of the 
provision of the Act that the last vestige of 
the joint family had been destroyed and 
that there is no room whatsoever to hold 
that the defendants in this case were any- 
thing other than co-owners along with 
the rest of the members of Gopalan’s 
tarwad. We think the argument must 
prevail. However, even apart from this, 
the appellants are entitled to succeed. 

6. We allow S. A, No. 743 of 1973, set 
aside the judgments and decrees of the 
courts below, and direct that the suit 
O. S. No. 499 of 1967, Munsiff’s Court, 
Tellicherry, shall stand dismissed. The 
parties will bear their costs. 

7. S. A. No, 1145 of 1973 would stand 
dismissed with no order as to costs. 

Order accordingly. 
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M. A. Kochudevassy and others, Peti- 
tioners v. The State of Kerala, Respon- 
dent. 


Criminal M. P., Nos, 862, 910, 1076, 1093 
and 1096 of 1976, D/- 25-1-1977, 


Criminal Law Amendment Act 
(1952), S. 2 (1) — Prevention of Corrup- 
tion Act (1947). Ss, 2, 5 (1) (c). 6 (as am- 
ended by S. 3 of Kerala State Amend- 
ment Act of 1962) — Effect of amend- 
ment — Prosecution of Executive Com- 
mittee Member, Secretary and Head Clerk 
of Co-operative Societies under Ss, 5 (1) 
(c) and 5 (2) of the 1947 Act — Jurisdic- 
tion of Special Judge to try them — Pro- 
priety. 


The definition of the term ‘public 
servant’ in 8. 21 of the LP.C, has been 
widened for the purposes of Ss. 161 to 1654 
of the Penal Code, by clauses (i) to (viii) 
introduced by S. 2 of the Kerala State 
Amendment Act. S. 30fthe State Amend- 
ment Act does not bodily transplant or 
incorporate into S. 2 of the Prevention of 
Corruption Act the amendment effected 
by S. 2 of the State Amendment Act to 
S. 161 of the Penal Code, (Paras 12, 13) 


It is purposeless to confine the amend- 
ments for purposes of the Anti-Corrup- 
tion Act to the provisions of Chap, IX 
of the Penal Code only, and to leave 
Prevention of Corruption Act untouched. 
Nothing more was contemplated by 5, 3 
of the State Amendment Act than an as- 
signment of the extended meaning of the 
term ‘public servant’ effected by S. 2 of 
the State Amendment for the purposes of 
Prevention of Corruption Act as well, So 
the concept of the term ‘public servant’ 
would stand enlarged for the purpose of 
Prevention of Corruption Act by the ad- 
dition of Cls. (i) to (viii) in S. 2 of the 
State Amendment Act, to the clauses in 
S. 21 of the LP.C, 1977 Cri LJ 637 (Ker), 
Approved. Case Law discussed. 

(Parag 13, 14) 

Where, therefore, Executive Committee 
Member, Secretary and Head Clerk etc. of 
certain Co-operative Societies were pro- 
secuted for offences under Ss, 5 (1) (c) 
and 5 (2) of the Prevention of Corruption 
Act along with offences under Penal Code 


CU/CU/A939/77/SSG 
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(other than those under Ss. 161 to 165-A of 
LP.C.), the foundation of jurisdiction of 
the Special Judge were satisfied with re- 
ference to the offence under S. 5 (2) of 
the Prevention of Corruption Act and he 
could, subject to the provisions of the 
Cri.P.C., try any other offence with 
which the accused were charged. 

(Para 16) 


Cases Referred : Chronological Paras 
1977 Cri LJ 637 : 1976 Ker LT 134 1, 14 
1975 Cri LJ 1639 : AIR 1975 SC 1835 15 
1975 Cri LJ 978 (Raj) 15 
1974 Ker LT 7 14 
(1963) 2 Cri LJ 556 (Guj) 15 
(1961) 2 Cri LJ 302 : AIR 1961 SC 1241 

16 
(1961) 1 Cri LJ 694 . ATR 1961 Pat 203 15 
(1949) 50 Cri LJ 395 . AIR 1949 PC 117 8 
(1948) 49 Cri LJ 503 : ATR 1948 PC 128 8 


P. V. Ayyappan N. K. Sridharan 
M. A. T. Pai, M. C. Gopi, P. K, Venugo- 
palan and O. O. Mathew. for Petitioners; 
Advocate General, for Respondent. 

GOPALAN NAMBIYAR Ag. C. Ju— 
These petitions were heard together by a 
Full Bench as they raised the question of 
the correctness of a Division Bench rul- 
ing of this Court in Sahadevan v, State 
of Kerala (1976 KLT 134). The ques- 
tions raised are: whether the Special Judge 
Trichur, appointed under the Criminal 
Law Amendment Act 1952 had jurisdic- 
tion to try the cases in question in res- 
pect of the offences charged; and whe- 
ther the reasoning and the conclusion of 
the Division Bench ruling in 1976 KLT 
134, which had considered a similar ques- 
tion, can be said to be correct. 

2. Crl. M. P. No. 862 of 1976 is by the 
10th accused in C. C. No, 76 of 1976 on 
the file of the Special Judge, Trichur, 
The offences charged are under Ss, 120-B, 
408, 465, 467, 477 and 477-A of the LP.C, 
and Ss. 5 (1) (c) and 5 (2) of the Preven- 
tion of Corruption Act. The 10th accused 
is a Member of the Executive Committee 
of the Co-operative Society No, R, 192, 
Chalakudy, 

3. In Crl. M. P. No, 1096 of 1976 the 
two petitioners are charged in C. C, No. 32 
of 1975, with offences under Ss. 408 and 
AT7-A of the LP.C. and Ss. 5 (1) (c) and 5 
(2) of the Prevention of Corruption Act. 
for misappropriation of funds of the 
Arimbur Service Co-operative Society. 
The Ist petitioner is the Secretary and the 
2nd petitioner is the Head-clerk of the 
Society. 

4. In Cri. M.P, No, 1093 of 1976 the 
sole accused is charged under Ss, 408; 
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465, 471 and 477-A of the LP.C, and 
Ss. 5 (1) (ce) and 5 (2) of the Prevention 
of Corruption Act, 1947. The accused was 
the Secretary of the Arimbur Service Co- 
operative Society, 

5. Counsel for the petitioners in the 
above three petitions alone addressed 
arguments before us. No arguments were 
addressed in Crl. M.P. Nos. 910 and 1076 
of 1976. In Crl. M.P, No. 910 of 1976. 
the charge is under Ss. 408 and 477-A of 
the LP.C. and Ss. 5 (1) (c) and 5 (2) of 
the Prevention of Corruption Act, The ac- 
cused was the Secretary of the Ernaku- 
lam Milk Supply Union. In Crl. M.P. 
No. 1076 of 1976 the charge is under S. 408 
of the I.P.C, and Ss. 5 (1) (e) and 5 (2) 
of the Prevention of Corruption Act, The 
accused was the Secretary of the Wada- 
kkancherry Service Co-operative Society. 

6. Section 21 of the I.P.C. defines the 
term ‘public servant’, As it now stands 
there are twelve clauses with three ex- 
planations to the last one. Clause (1) has 
been deleted; Cls. (11) and (12) are 
later additions; and the explanations ap- 
pear in their present form — all as a re- 
sult of amendments effected from time 
to time, None of the clauses take in 
Directors Executive Committee Members 
or Servants or employees etc. of a Co- 
Operative Society within the definition. 

7. There are a series of special acts 
which contain provisions that certain 
classes of persons shall be deemed to be 
public servants within the meaning of 
S. 21 of the LP.C. A list of such acts 
would be found collected and set out, for 
instance, in Sir Hari Singh Gour’s Com- 
mentary on the Indian Penal Code (9th 
Edn. (1972) Vol. I Footnote 3 at pp. 179, - 
184 and 194). Tg mention only a few, 
such provisions are found in the Railways 
Act, the Presidency Small Cause Courts 
Act, the Factories Act, the Merchant 
Shipping Act, ete. 

8 Chapter IX of the LP.C. is entitled: 
‘Offences by or relating to public ser- 
vants’, and comprises of Ss. 161 to 171. In 
regard to the offence under S., 161 of the 
LP.C. (Bribery) the question arose whe- 
ther prior sanction under S, 197 of the 
Cr.P.C. and under S, 270 of the Govern- 
ment of India Act 1935, were necessary 
before the commencement of a criminal 
prosecution. It was’ held in Gill’s case 
(AIR 1948 P.C. 128) : (49 Cri LJ 503) and 
in Phanindra Chandra v, The King (AIR 
1949 PC 117): (50 Cri LJ 395) that sanc- 
tion under neither of the Sections was 
necessary, as bribery was not something 
which a public servant was required or 
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expected to commit in the discharge ‘of 
his duties as a public servant, and the 
sections required sanction only for such 
acts, 


9. Meanwhile, even before the above 
rulings of the Privy Council, the Preven- 
tion of Corruption Act II of 1947 (referr- 
ed to also as the Anti-Corruption Aci) 
had been passed by the Indian Legisla- 
ture, “for the more effective prevention 
of bribery and corruption” (vide the pre- 
amble). S. 5 (1) specifies when a public 
servant cau be said to commit the offence 
of ‘criminal misconduct’, and S. 5 (1) (c), 
(with which we are concerned in these 
cases) specifies one of the modes, as dis- 
honest or fraudulent misappropriation or 
conversion of property entrusted or allow- 
ing any person to dg so, Section 5 (2) 
provides the punishment for the offence 
under S. 5 (1). Section 6 provides that no 
Court shall take cognizance of an offence 
under S. 161 or 164 or 165 of the Penal 
Code or under sub-s. (2) or sub-s. (3-A) 
of S. 5 of Act 2 of 1947 alleged to have 
been committed by a public servant ex- 
cept with the previous sanction (a) of the 
Central Government in case of persons 
employed in connection with the affairs 
of the Union; (b) of the State Govern- 
ment in case of persons employed in con- 
nection with the affairs of a State; and 
(c) of the competent authority in case of 
other persons, The Act has been amended 
from time to time adding. substituting 
and amending certain sections or clauses 
or sub-clauses therein, Some of these may 
be noticed. 

16. By the Criminal Law Amendment 
Act XLVI of 1952, various’ amendments 
were effected to the Prevention of Cor- 
ruption Act, the I.P.C. and the Code of 
Criminal Procedure, By S. 3 of this Act, 
anew S. 165A was added to the Penal 
Code punishing as a separate and inde- 
pendent offence abetment of the cffence 
under S. 161 or 165. Section 6 conferred 
the power to appoint special judges to try 
the offences under S. 161, 165 or 165A of 
the I. P. C. or S. 5 (2) of the Anti-Cor- 
ruption Act, or conspiracy to commit 
those offences, By the Criminal Law 
Amendment Act 50 of 1955, Ss. 162, 163 
and 164 of the I.P.C, were added to the 
range of offences for the trial of which 
special judges could be appointed; so that, 
after these amendments the foundation of 
jurisdiction for the appointment of a 
special judge is the commission of offences 
under Ss.161 to 165A of the LP.C. or 
under S. 5 (2) of the Anti-Corruption Act. 
Section 7 (1) of the Criminal Law Am- 
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endment Act 1952 makes the jurisdiction 
of the special judge to try the aforemen- 
tioned offences, an exclusive one; and 
S. 7 (3) provides that while trying any 
of those offences the special judge may 
also try any of the other offences with 
which the accused may under the Cr.P.C. 
be charged at the same trial, 


11. The Criminal Law Amendment Act 
2 of 1958 and Act 30 of 1964 are two fur- 
ther Statutes which amended the provi- 
sions of the Penal Code and the Anti-Cor- 
ruption Act. It is unnecessary to notice 
their provisions, 

12. Meanwhile, by an amendment ef- 
fected by the Kerala State Legislature, 
by Act 27 of 1962, certain important am- 
endments were effected tothe I.P.C, and 
to the Prevention of Corruption Act 1947. 
As these amendments are important for 
the purpose of these cases, Ss. 2 and 3 
thereof are quoted in full: 

“2. Amendment ef S, 161, Central Act. 
XLV of 1860. 

In S. 161 of the IP.C. (Central Act 
XLV of 1860), after the explanation re- 
lating to “A motive or reward for doing”, 
the following explanation shall be inser- 
ted, namely: 
“Publie servant”, 

For purposes of this section and Ss. 162, 
163, 164, 165 and 165A, the words “public 
servant” shall denote, besides those who 
are public servants under S. 21 or who 
are deemed to be “public servants” 
within the meaning of that section under 
any law for the time being in force, per- 
sons falling under any of the descriptions 
hereinafter following, namely: 

(i) Even officer in the service or pay of 
the Travancore Devaswom Board or the 
Cochin Devaswom Board; 

(ii) Every officer in the service or pay 
and every member of the Wakfs Board 
constituted under the Wakfs Act, 1954 
(Central Act, XXIX of 1954); 

(iii) The President and every member 
a a Village Court or Village Panchayat 

ourt; 


(iv) Every member of the Board of 
Directors or of the executive or manag- 
ing Committee and every officer or ser- 
vant of a co-operative society registered 
or deemed to be registered under the 
law relating to co-operative societies for 
the time being in force; 

(v) Every member of the governing 
body and every officer or servant in the 
service or pay of a society registered 
under the Travancore-Cochin Literary, 
Scientific and Charitable Societies Regis- 
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tration Act, 1955 or the Societies Regis- 
tration Act 1860, and receiving aid or 
grant from the Government; 


(vi) Every teacher or other officer or 
servant of the University of Kerala; 

(vii) Every examiner of a University 
Examination or a Government Examina- 
‘tion; 

(viii) Every Manager, or teacher or 
servant of an educational institution which 
receives or has received aid or grant from 
the Government or the University of 
Kerala”. 

3. Amendment of Central Act II of 
1947, 

In the Prevention of Corruption Act, 
1947 (Central Act II of 1947)— 

(i) for Section 2, the following section 
shall be substituted, namely — 


“2. Interpretation, 

For the purposes of this Act, “public 
servant” shall have the meaning assign- 
ed to it under the Explanation to S. 161 
of the IP.C. as amended by the Kerala 
Criminal Law Amendment Act, 1962”: 

(ii) in S. 5A, for the words, figures and 
letter, “under S. 161, S. 165 or S, 165A," 
the words, figures, and letter “under 
Ss, 161, 162, 163, 164, 165 or 165A” shall 
be substituted. 

(iii) in sub-sec. (1) of S. 6, after Cl. (b), 
the following clause shall be inserted, 
namely: 

“(bb) in the case of a person falling 
under any of the descriptions mentioned 
in items (i) to (viii) in the Explanation 
relating to “Public servant” in S, 161 of 
the I.P.C. as amended by the Kerala Cri- 
minal Law Amendment Act, 1962, save 
by or with the sanction of the State Gov- 
ernment”, 

It will be noticed that the definition of 
[tne term ‘public servant’ in S, 21 of the 
|\L.P.C. has been widened for the purposes 
g Ss. 161 to 165A of the Penal Code, by 
fels, G) to (viii) introduced by S. 2 of the 
[Kerala Amendment Act. Counsel for the 
petitioners was anxious to record that he 
should not be understood as having ad- 
vanced any arguments in regard to the 
validity of the amendment, Section 3 of 
the Kerala Amendment Act amended the 
Prevention of Corruption Act by substi- 
tuting a new S. 2 in the said Act. The 
enlarged meaning of the term ‘public ser- 
vant’ is ò apply for the purpose of the 
Prevention of Corruption Act. Although 
this appears comprehensive and runs 
through the entire gamut.of the Preven- 
tion of Corruption Act, Counsel for the 
petitioners urged that the comprehensive- 
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ness is considerably curtailed, if not al- 
together destroyed, by the operation of 
the amended definition of ‘public ser- 
vant’ introduced by S. 2 of the State Am- 
endment, 


By that section, according to Counsel, 
the definition of ‘public servant’ is only 
for the limited purpose of Ss. 161, 262, 
163, 164, 165 and 165A of the LP.C.; and 
if this definition is read into S, 3 of the 
State amendment, the apparent compre- 
hensiveness of the latter section is cut 
down. If that be so, Directors, Executive 
Committee Members etc. of a Co-opera- 
tive Society would not be ‘public ser- 
vants’ except for the limited purpose of 
Chap. IX offences of the LP.C. As no 
such offence has beer. charged in any of 
these cases. the special judge will have 
no jurisdiction —- So ran the argument 
of Counsel, 


13. We think there is a fallacy in the 
above argument. Section 3 of the State 
Amendment Act of 1962 only provides 
that the term ‘public servant’ “shall have 
the meaning assigned to it” under the Ex- 
planation to S. 161 of the IP.C. as am- 
ended by the State Amendment Act of 
1962. It does not bodily transplant or in- 
corporate into S, 2 of the 1947 Act the 
amendment effected by S. 2 of the State 
Amendment Act to S. 161 of the Penal 
Code. Indeed, to understand S. 3 of the 
State Amendment Act as having intro- 
duced such a bodily transplantation or in- 
corporation, would be to make a moc- 
kery of the amendment and to defeat its 
very purpose. 


It is purposeless to confine the amend- 
ments for purposes of the Anti-Corruption 
Act, to the provisions of Chap. IX of the 
LP.C, only, and to leave Act Ti of 1947 
untouched: A literal reading of Sections 2 
and 3 of the State Amendment might 
support such a construction. But under- 
standing the State Amendment in the 
light of the object sought to be achieved, 
it seems reasonable to conclude that 
nothing more was contemplated by Sec- 
tion 3 of the State Amendment than 
an assignment of the extended mean- 
ing of the term ‘public servant’ effected 
by S. 2 of the State Amendment for the 
purposes of Act II of 1947 as well, So 
understood, the concept of the term ‘pub- 
lic servant’ would stand enlarged for 
the purpose of Act II of 1947 by the ad- 
dition of Cls, (i) to (viii) in S, 2 of the 
State Amendment, to the clauses in S. 21 
of the LP.C. 


on 


a’ 


7 


1977 M. A. Kochudevassy: v. 


14. It remains now to notice the Divi- 
sion Bench ruling of this Court in Saha- 
devan v. State of Kerala (1976 Ker LT 
134): (1977 Cri LJ 637). The prosecution 
there was for offences under S, 5 (1) (e) 
and (d) read with S. 5 (3) of the Preven- 
tion of Corruption Act and Ss. 408 and 
409 of the I.P.C. The Division Bench re- 
ferred to an earlier judgment of a learn- 
ed Judge of this Court in Arunachalam 
v. State of Kerala (1974 Ker LT 7) hold- 
ing that the Secretary of the Co-opera- 
tive Society cannot be said to be a public 
servant as he did not fall in any of the 
categories in Cls, (1) to (9) and (11) and 
(12) of the IPC. nor even Cl. (10) 
thereof, The decision did not notice the 
amendment effected by the State Amend- 
ment Act 27 of 1962. We agree with the 
Division Bench ruling in Sahadevan’s case 
(1976 Ker LT 134): (1977 Cri LJ 637) that 
the learned Judge’s decision in 1974 Ker 
LT 7 cannot be regarded as authérity for 
the view that employees of a Co-opera- 
tive Society are not ‘public servants’ for 
the purpose of Chap. IX of the LP.C. 

The learned Judges of the Division 
Bench held that under the amended pro- 
visions of S. 2 of the Prevention of Cor- 
ruption Act, the expression ‘public ser- 
vant’ is to be assigned the same meaning 
as has been given to it in the Explana- 
tion to 8, 161 of the Penal Code as am- 
ended by S. 2 of the State Amendment 
Act 1962. Therefore the officers and ser- 
vants of Co-operative Societies were 
deemed public servants and the Special 
Judge had jurisdiction. Apparently. the 
Division Bench proceeded on the view 
that we have expressed, viz. that the 
extended concept of ‘public servant’. in- 
troduced by S, 2 of the State Amendment 
Act should apply for purposes of the 
Prevention of Corruption Act as well, 
without any limitation that it should 
operate only within the sphere of 
Chap. IX offences under the IP.C. We 
think the conclusion of the Division 
Bench was right. 


` 15. Our attention was called to Zahoor 
Ahmed v., State of Rajasthan (1975 Crl LJ 
978) (Raj). The police report in that case 
was to the effect that no case has been 
made out under S, 5 (2) of Act 2 of 1947 and 
S. 161 of the LP.C. Cognizance was taken 
only of the offence under S. 409 of the 
IP.C. by the Special Judge constituted to 
try the offences. It was rightly held that 
the Special Judge had no jurisdiction. 
Reference was made to Ramautar Mahton 
v. State (AIR 1961 Pat 203): (1961-1 
Cri LJ 694) where the proceedings were 
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held to be without jurisdiction for want 
of sanction under S. 6 of Act 2 of 1947; 
and to Sahabhan Umerkhan v. State 
(1963) 2 Crl. L.J. 556 (Guj) where the 
proceedings were held to be without juris- 
diction on similar reasoning. There can be 
no quarrel with these decisions. But the 
point for decision in these cases is some- 
what different, 


The learned Advocate General pointed 
out that the definition ofthe term ‘pub- 
lic servant’ given by S, 2 of the State 
Amendment of 1962 is an incorporated 
definition with the result that the subse- 
quent amendments effected to the incor- 
porated Act would be available to the 
incorporating Statute. The conditions and 
circumstances under which the principle 
operates have been explained in the re- 
cent decision of the Supreme Court in 
State of Madhya Pradesh v. M. V. 
Narasimhan (AIR 1975 SC 1835) : (1975 
Cri LJ 1639) to which our attention was 
drawn. But the question is whether the 
amplitude of the incorporating Act is cut 


down by the terms of the incorporated 
Act. 

16. The learned Advocate General 
drew our attention to State of Andhra 


Pradesh v, Kandimalla Subbaiah (AIR 
1961 SC 1241 : (1961-2 Cri LJ 302). There. 
the question considered was regarding 
the jurisdiction of the Special Judge to 
try offences other than those mentioned 
in Section 6 of the Criminal Law Amend- 
ment Act (46 of 1952). That section spe- 
cifies only offences under Ss. 161 to 165A 
of the Penal Code and Ss. 5 (1) and 5 (2) 
of the Prevention of Corruption Act 1947. 
In the case before the Supreme Court, 
the charges were under Ss, 109 of the 
LP.C. read with Ss. 420, 466 and 467 of 
the I.P.C, and Ss, 5 (1) (c) and (d) read 
with S. 5 (2) of the Prevention of Cor- 
ruption Act and also under S. 120-B of 
ee (against accused 2 to 9). It was 
eld: 

“11. Sub-section (3) of S. 7 provides 
that when trying any case, a special 
judge may also try any offences other 
than an offence specified in S. 6 with 
which the accused may under the Code 
of Criminal Procedure, 1898, be charged 
at the same trial. 

12, Clearly, therefore, accused No. 1 
could be tried by the Special Judge for 
offences under S. 120-B read with Ss, 466, 
467 and 420, I. P, C, Similarly, the other 
accused who are said to have abetted 
those offences could also be tried by the 
Special Judge. The view of the High 
Court is thus erroneous and its directions 
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with respect to those offences 
aside”, 
Therefore in this case. the foundation of 
jurisdiction of the Special Judge being 
satisfied with reference to the offence 
under S, 5 (2) of the Prevention of Cor- 
ruption Act, he could, subject to the 
‘provisions of the Cri. P. C., try any other 
offence with which the accused were 
charged (besides the Chapter IX offences 
under the Penal Code and under Sections 
5 (1) and 5 (2) of the Anti-Corruption Act.) 
17. In the result, we hold that the 
Special Judge, Trichur has jurisdiction to 
try the cases involved in these petitions 
and the objection to his jurisdiction is 
groundless, These petitions are according- 
ly dismissed, 


are set 


Petitions dismissed, 
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Thresia, Petitioner v. Xavier, Respondent. 
C. M. P. No. 5274 of 1975, D/- 24-2-1976, 


Constitution of India Art. 226 — Writ 
petition — Provisions of Civil P. C. regard- 
ing pauperism not applicable — Only pro- 
visions regarding procedure are applicable. 
(Civil P. C. (1908), S. 141 and Order 33, 
R. 7.) 

Provisions in the C. P. C. contain both 
substantive and procedural rights and what 
is made applicable to proceedings other than 
suits by S. 141 of the C. P. C, is only those 
provisions which deal with matters of pro- 
cedure and even in respect of those matters 
only those which could be made applicable. 
The right of a person to institute a proceed- 
ing as a pauper is a substantive right. Con- 
sequently the provisions of Order XXXII 
cannot be applied to a proceeding under 
Art. 226 of the Constitution. AIR 1978 Ker 
88, Approved. AIR 1974 SC 2105, Rel. on. 


(Para 1) 
Cases Referred: Chronological Paras 
1975 Ker LT 348 1 


AIR 1974 SC 2105 : (1975) 2 SCR 71 1 
AIR 1974 Ker 167:1974 Ker LT 21 1 
AIR 1978 Ker 88: 1972 Ker LT 588 1 
ATR 1968 SC 1909 

M. S. Kurian, for Petitioner; Govt. Pleader, 
for Respondent. 
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Thresia v. Xavier (FB) (Narayana Pillai J.) 


ALR. 


NARAYANA PILLAI J.:— This is an ap- ` 
plication for permission to file as pauper an 
original petition under Art. 226 of the Con- 
stitution. Court-fee payable on the Original 
Petition is only Rs. 25/-. A. V. Balan v. 
District Collector, Trichur 1972 Ker LT 588: 
(AIR 1978 Ker 88) is a Division Bench deci- 
sion where this court refused to apply to a 
proceeding under Article 226 the provisions 
of Order XXXII of the C, P. C. enabling 
institution of suits by paupers. Abdul Kareem 
v. District Medical Officer 1974 Ker LT 21; 
(ATR 1974 Ker 167) and Devassy Manjooran 
v. Registrar 1975 Ker LT 848 are two Divi- 
sion Bench decisions of this Court where a 
review provided for in Order XLVII and 
withdrawal of suit provided for in Order 
XXIII of the C. P. C. were extended ta pro- 
ceedings under Art. 226 on the basis of Sec- 
tion 141 of the C. P. C, Apart from the pro- 
visions of Order XLVII of the C. P. C. as 
held by the Supreme Court in Shivdeo Singh 
v. State of Punjab AIR 1963 SC 1909 power 
of review inheres in every court of plenary 
jurisdiction to prevent miscarriage of justice 
and to correct grave and palpable errors 
committed by it and there is nothing in Arti- 
cle 226 of the Constitution to preclude 
Courts from exercising that power. 


In Babubhai Muljibhai Patel v. Nandlal 
Khodidas Barot, AIR 1974 SC 2105 another 
decision of the Supreme Court, it was held 
that the object of Article 226 being to pro- 
vide quick and inexpensive remedy to ag- 
grieved parties it would be incorrect to as- 
similate and incorporate all the procedures 
of a suit into a proceeding under Art. 226, 
There the Supreme Court emphasised the 
words “as far as it can be made applicable” 
occurring in S. 141 of the C. P. C. to show 
that it was not all procedures for suits which 
were intended to be made applicable to pro- 
ceedings other than suits in civil courts. Pro- 
visions in the C. P. C. contain both sub- 
stantive and procedural rights and what is 
made applicable to proceedings other than 
suits by S. 141 of the C. P. C. is only those 
provisions which deal with matters of pro- 
cedure and even in respect of those matters 
only those which could be made applicable. 
The right of a person to institute a proceed- 
ing as a pauper is a-substantive right. Con- 
sequently the provisions of Order XXXIII 
cannot be applied to a proceeding under 
Art. 226 of the Constitution. This applica- 
tion is in the result dismissed but in thel 
circumstances without costs. 


Application dismissed, 
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Ramesan, Petitioner v. Kunhipalu and 
others, Respondents. 
Second Appeal No. 1187 of 1971, D/- 


21-1-1976. 


(A) Civi P. C. (1908), GŒ. 21, R. 54 (2) 
— Compliance of — Necessary to complete 
attachment — Dispute as to compliance — 
Presumption under S, 114 of Evidence Act 
regarding regularity of performance of judi- 
cial and official acts can be drawn if attach- 
ment is actually proved by Amin’s report or 
otherwise (Evidence Act (1872), S. 114). 
AIR 1934 P. C. 217 Foll; AIR 1961 Ori 
22, Rel. on; AIR 1928 PC 139, Explained; 
AIR 1948 Mad 191; (1966) 1 Mad LJ 413; 
Disting. (Paras 5, 9) 

(B) Civil P. U. (1908), O. 21, R 54 — 
Compliance of formalities in sub-rule (2) — 
Omission of entry about despatch of cspy 
of attachment order to Municipality in Fair 
Copy Register — Inference of non-communi- 
cation to municipal office cannot be drawn 
from mere omission, when relevant records 
were not received by Court. (Paras 2, 3) 
Cases Referred: Chronological Paras 
(1970) 2 SCWR 174 8 
(1966) 1 Mad LJ 415;YLR (1966) 1 Mi 

600 
AIR 1961 Orissa 22 : ILR (1960) Cut 512 8 


AIR 1848 Mad 191:(1947) 2 Mad LJ 

310 8 
AIR 1934 PU 217: 61 Ind App 871 6 
AIR 1928 PC 189: 55 Ind App 256 7 


T. S. Venkiteswara Iyer, P. K. Balasubra- 
monyan and P. E. Narayana Swamy, fer 
Petitioner; A. Achuthan Nambiar, T. P. Kelu 
Nambiar, M, B. Kurup and V. M. Prabhaka- 
ran Nair, Advocates, for Respondents. 

NARAYANA, PILLAL J.:-~: The question 
raised here relates to attachment of an item 
of immovable property. lt is said that copy 
of the order of attachment was not affixed 
in the concerned Municipal Office as requir- 
ed by Order XXI, R. 54 (2) of the Civil Pro- 
cedure Code. The matter arose in execution 
and this way: On resistance offered by the 
respondents who are pur~hasers of the pro- 
perty from the judgment-debtor, after the 
decree, which was one for money, the ap- 
pellant who purchased the property from 
the decree-holder-auction purchaser applied 
for delivery of possession of it after removal 
of obstruction. Resistance offered was mainly 
on the ground that the court-sale was invalid 
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because there was no prope attachment. The 
attachment was one made hefore judgment 
but made absolute on the date of the decree. 
The subordinate Judge, Trichur, before whom 
the objection regarding attachmezt was rars 
ed overruled it but it found frvour wits the 
Additional District Judge, Trichur, who 
heard the appeal from the order of the Sub- 
ardinate Judge. 


2. Report of the Amin was that the at- 
tachment as ordered was actually  effecteel 
and in the face of that the Subordinate Judge 
was of the opinion that it had to be presum- 
ed that all formalities connected with the 
attachment were complied with. The Addi- 
tional District Judge who after hearing the 
appeal called for records on the trial side 
from the Subordinate Judge’s court to find 
out whether there was really affixture of a 
copy of the order of attachment in the Muni- 
cipal Office, received from that court four 
records including the Fair Copy Register 
and was informed that the other relevant 
records could not till then be found. The 
Fair Copy Register contained entry that 
copies of the attachment order were sent to 
the Munsiff and Tahsildar, Trichur, but there! 
was no similar entry in it that the same was 
sent to the Municipality. It was from that 
sole circumstance that the Additional Dis- 
trict Judge inferred that there was no affix- 
ture of copy of the attachment-order in the 
Municipal Office. 

3. Now, from the mere omission of entry 
in a Register about despatch of communica- 
tion to the Municipal Office it cannot be in- 
ferred that no communication was actually 
sent to the Municipal Office. Further the 
Additional District Judge was not right in 
entering a finding on that matter when all 
the relevant records connected therewith had 
not been received by him from the Subordi- 
nate Judge’s Court and without affording op- 
portunity to the appellant’s counsel to offer 
his explanation even in respect of the re- 
cords received from the Subordinate Judge’s 
Court, 

4, The making of attachment is by issue 
of an order prohibiting the judgment debtor 
from transferring or charging the property as 
provided in O. XXI, R. 54 (1) G. P. C. Sub- 
rule (2) of that rule directs proclamation of 
that order in the property attached or at a 
place adjacent to it and affixtrre of copies 
of the order on the property attached and in 
the court house. The sub-rule further directs 
affixture of copies of the order in the con- 
cerned village or Taluk Office and in the 
concerned Municipal or Panchayat Office. 
From these provisions it is clear that the 
formalities referred to in sub-r. (2) have also 
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to be satisfied, before an attachment can be 
considered to be complete. 


5. When a dispute arises as to whether 
the formalities regarding attachment were 
complied with presumption under S, [14 of 
the Evidence Act regarding regularity of per- 
formance of judicial and official acts can be 
drawn. But then it can be done only if at- 
tachment is actually proved by the Amin’s 
report or otherwise, 

6. Mohammad Akbar Khan v. Mian Mus- 
haraf Shah AIR 1984 PC 217 is a decision 
of the Privy Council directly bearing on this 
matter. In that case the fact that attach- 
ment was actually made was proved but 
there was no direct evidence that a copy of 
the order of attachment was affixed in the 
Collector’s Office. It was held that in the 
absence of evidence to the contrary it had 
to be presumed on the basis of S. 114 of 
the Evidence Act that all necessary forma- 
lities connected with the attachment were 
complied with. This decision was followed 
by the Orissa High Court in Ratha Harijan 
v. Narasingha Rana, AIR 1961 Ori 22. 


7. Jn an earlier decision, A. T. K. P. L. M. 
Muthiah Chetti v. Palaniappa Chetti, AIR 
1928 PC 139, the Privy Council said that 
a property could not be declared as attach- 
ed unless besides the passing of the order of 
attachment under sub-r, (1) the formalities 
regarding proclamation and affixture of the 
copies of the order mentioned in sub-r. (2) 
were also complied with. But in that case 
there was no evidence as in the later case 
that attachment had in fact been made. The 
Privy Council did not lay down in that case 
that when it was proved that attachment 
was made it was not permissible for the 
court to presume that all formalities refer- 
red to in sub-r. (2) of Order XXI R. 54 were 
complied with. 

8. Murugappa Chettiar v.  Thirumalai 
Nadar AIR 1948 Mad 191 and Padmavathi 
Ammal v. M, Maruthach.lam Pillai (1966) I 
Mad LJ 418 are two decisions of the Madras 
High Court. In both those cases the attach- 
ments alleged were held‘to be not properly 
proved. In the earlier case there was no 
report of the officer of the court that attach- 
ment had actually been effected by him. In 
the later case proclamation of the order of 
attachment and affixture of copies of the 
order on the property and in the Municipal 
Office were all in controversy and evidence 
was let in by both sides regarding them. 
After dealing with that evidence it was found 
that there was neither proclamation 
affixture of copies of the order of attachment 
at the necessary places. Hence it was that 
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it was held there that there was no proper 
attachment. That decision was affirmed by 
the Supreme Court in appeal in M. Marutha- 
chalam Pillai v. Padmavathi Ammal (1970) 
2 SCWR 174, As both sides let in evidence 
uo question of raising presumption under 
S. 114 of the Evidence Act arose in that 
case and it was not considered also by the 
Supreme Court in appeal, 


9. The facts of the present case are differ- 
ent. Here there is the Amins report * that 
attachment was actually effected. S. 114 of 
the Evidence Act is clearly attracted te the 
case. In the absence of evidence to the 
contrary it has to be presumed that all the 
necessary formalities, including affixture of 
copy of the order of attachment in the Muni- 
cipal office, were complied with. 


10. In the result this appeal is 
with costs, 


allowed 


Appeal allowed. 
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Gopalan Appellant v. Angamali Chit Fuad 
(P) Ltd., Respondents. 

S. A. No. 836 of 1974, D/- 19-4-1975. 

Civil P. C. (1908), S. 60 (1) (h) — “Wages” 
— Bonus due to a labovrer would become 
exempt from attachment. (Payment of Wages 
Act (1936), S. 2 (vi) — Payment of Bonus 
Act (1965), Ss 2 (21) and 10). 


Tt is true that the definition of “wages” 


in the Payment of Bonus Act does not in- 
clude bonus, But that is because for the 
purpose of that Act bonus has to be dis- 


tinguished from wages and has to be deter- 
mined in relation to the wages paid to the 
employee. The fact that bonus is specifi- 
cally excluded from the definition of wages 
in S. 2 (21) of the Act itself signifies that 
but for such exclusion bonr-: would fall 
under “wages”. (Para 4) 

The definition of the word “wages” in Pay- 
ment of Wages Act does not appear to have 
undergone any change subsequent to the 
passing of the Payment of Bonus Act in 
1965. Under S. 10 of the Payment of Bonus 
Act, an employer is bound to pay every em- 
ployee in an accounting year a minimum 
bonus which shall be four per cent {raised 
to eight and one third per cent from 1971) 
of the salary or wage earned by the em- 
ployee during the accounting year or forty 
rupees, whichever is higher, whether there 
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are profits in the accounting year or not. 
Thus, after the coming into force of the 
Payment of Bonus Act, bonus has become 
an implied term of employment, not depen- 
dent upon the profits and therefore comes 
under the category of remuneration. Viewed 
in this light also the wages as a general term 
would include bonus, AIR 1966 SC 856, 
Rel. on. (Para 6) 


Cases Referred: Chronological Paras 
(1970) 1 Lab LJ 697:35 FJR 887 a 


Pra) 
AIR 1970 Mad 185: (1969) 2 Mad LJ zal 
3 


AIR 1969 Mad 440 : 1969 Lab IC 1483 3 
AIR 1966 SC 856 : (1966) 2 SCR 358 6 
AIR 1965 Madh Pra 42: (1965) 2 Lab uy 

666 
AIR 1959 Mys 96: ILR (1958) Mys 132 : 
AIR 1957 Mad 778: (1957) 2 Mad LJ 400 
8 


AIR 1955 SC 170 :(1955) 1 Lab LJ 1 3 


Panicker and Potti, for Appellant; C. V. 
Joseph and M. R. Parameswaran, for Res- 
pondents. 


JUDGMENT:— In execution of a decree 
obtained against the appellant in this case, 
the respondent Angamali Chit Fund Private 
Ltd., sought attachment of certain amounts 
due by way of bonus, to the appellants and 
the first judgment-debtor who are the em- 
ployees of the Hindustan Machine Tools Ltd., 
Kalamassery. When the notice of interim at- 
tachment was received, the appellants and 
the first defendant in the case raised objec- 
tions, After hearing the objections the in- 
terim attachment in respect of bonus due to 
the first judgment-debtor was made absolute 
and the attachment of the amounts due to 
the judgment-debtors 2 to 4 who are the ap- 
pellants here was raised. The decree holder 
thereupon filed A. S. No. 115 of 1978, be- 
fore the Additional District Judge, Parur. 
The appeal was allowed and the order rais- 
ing the attachment was vacated as against 
judgment-debtors 2 to 4. The present 
Second Appeal is filed by judginent-debtors 
2 to 4 against the above order. 


2. The contention raised in the appeal is’ 


that the bonus amounts due to the appel- 
lants are not liable to attachment in view 
of S. 60 (1) (h) of the C. P. C. Under S. 60 
(1) (h) of the C. P. C. the wages of labourers 
and domestic servants, whether payable in 
money or in kind, are not liable to be attach- 
ed. The respondent, on the other hand, 
would deny that the amount attached fell 
under the category of wages. There is also 
the case that the appellants are not labourers 
comine under the purview of S. 60 (1) (h) of 
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the C. P. C. On the first point, the argument 
is that bonus allowed to a labourer comes 
under the category of ex gratia payment and 
cannot be considered to be part of the wages. 


3. The question whether bonus paid to 
a labourer was part of wages came up for 
consideration in A. Muniswamy v. T. Viswa- 
natha, AIR 1957 Mad 778. Ramaswami J., 
after an elaborate discussion of the mean- 
ings of the words ‘wages’ and ‘bonus’ in 
different enactments came to the following 
conclusion: — 


“The sum and substance of the entire 

discussion is that bonus is not a regular part 
of the wages, deferred or otherwise and in 
essence is an ex gratia payment. But by 
statute or by agreement it can assume per- 
manency and become part of the wages. 
S. 60 C. P. Code covers only a limited class 
of wage-earners, viz., labourers who earn 
their daily bread by personal manual labour 
or in occupations which- require little or no 
art, skill or previous education. If these con- 
ditions are fulfilled, bonus will stand protect- 
ed under $. 60 C. P. Code. 
The identical question came up before the 
same courtin another case reported in Gana- 
pathia Pillai v. Swaminatha Pillai AIR 1969 
Mad 440, Veeraswami J. (as he then was) re- 
ferred to the decision of the Mysore High 
Court in P. Nathmal v. Dhasarath, AIR 1959 
Mys 96 and observed— 


“Quite apart from that, I am of the view 
that bonus, having regard to recent develop- 
ments in the law relating to labour relation- 
ship, would be included in wages. Payment 
of bonus is a method of payment of wages. 
No doubt, payment of bonus is conditional 
upon payment of wages. But once bonus is 
paid, it has the true attribute of wages.” 
The rulings in Ganapathia Pillai v. Swami- 
natha Pillai AIR 1969 Mad 440 and P. 
Nathmal v. Dhasarath, AIR 1959 Mys 96 
were followed in P. Krishna Rao v. Thimur- 
shakhan AIR 1970 Mad -185. The Andhra 
High Court had also occasion to consider the 
question involved in I. Narasimha Rao v. 
A. Mahalakashmayya, (1970) 1 Lab UJ 
697 (Andh Pra), After referring to the cases 
A. Muniswamy v. T. Viswanatha, AIR 1957 
Mad 778, Badlu Prasad v, Tirjuri Sitaram 
(1965) 2 Lab LJ 666: (AIR 1965 Madh Pra 
42) and Muir Mills Company Ltd. v. 
Suti Mills Mazdoor Union (1955) 1 Lab LJ 
1 :(AIR 1955 SC 170) the Court deduced the 
following principles:— 


. “(1) The Civil Procedure Code has not de- 
fined “wages”. The word “wages” is used 
in a general sense or as genus of wages, with- 
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out any qualification, including all payments 
made to an employee arising out of the 
relationship, but wages, has also a narrower 
or special meaning, connoting periodical pay- 
ment. The phrase “wages of labour” has to 
be understood in the context of the particu- 
lar case before the court, 


(2) “Bonus” paid to a labourer is an “ex 
gratia” payment and is not a wage deferred 
or otherwise, and as such cannot be a part 
of wages which has a permanence and a 
periodicity. 

(8) The definition of “wages” in enact- 
ments of a special nature made with a spe- 
cial purpose for giving the employee certain 
amount of protection cannot be imported by 
reference into S. 60 (1) (h) of the Civil Pro- 
cedure Code. 

(4) Payment of bonus may also assume 
permanence and periodicity if it is the result 
of an agreement between the employer and 
an employee or is the result of a statute. 

(5) Bonus declared under the Payment of 
Bonus Act, 61 of 1965, being the result of a 
statute, acquires permanence and periodi- 
city, and is a part of wages within the mean- 
ing of the Civil Procedure Code.” 


4. Tt is true that the definition of ‘wages 
in the Payment of Bonus Act does not in- 
clude bonus. But that is. because for the 
purpose of that Act bonus has to be distingu- 
ished from wages and has to be determined 
in relation to the wages paid to the em- 
ployee. The fact that bonus is specifically 
excluded from the definition of wages in 

fe 2 (21) of the Act itself signifies that but 
for such exclusion bonus would fall under 
wages”. f 

5. A more appropriate enactment for re- 
ference for the purpose of deciding whether 
‘wages’ in S. 60 (1) (h) Civil Procedure 
Code include bonus, is the Payment of 
Wages Act, S. 2 (vi) defines wages. The 
relevant portion of the definition runs— 

“9, (vi) (a) any remuneration - payable 
under any award or settlement between the 
parties or order of a court; 


(b) any remuneration to which the person 
employed is entitled in respect of over time 
work or holidays or any leave period; 

(c) any additional remuneration payable 
under the terms of employment (whether 
called a bonus or by any other name); 


(d) any sum to which by reason of the 
termination of employment of the person em- 
ployed is payable under any law, contract 
or instrument which provides for the pay- 
ment of such sum, whether with or without 
Aaduntiane but does not provide for the 
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time within which the payment is to he 


made; 

(e) any sum to which the person employ- 
ed is entitled under any scheme framed 
under any law for the time being in force; 
but does not include— 

(1) any bonus (whether under a scheme 
of profit-sharing or otherwise) which does 
not form part of the remuneration payable 
under the terms of employment or which is 
not payable under any award or settlement 
between the parties or order of a court.” 

XX RX xX xX 


6. It is clear that bonus takes in wages 
unless it falls under the excluded category. 
The Supreme Court while dealing with the 
above definition in the case Purshottam v. 
V. B. Potdar AIR 1966 SC 856 observed:— 

“Tt will be noticed that the definition of 
“wages” is an inclusive definition. It inclu- 
des within its purview categories of pay- 
ments prescribed by Cls. (a) to (e) and ex- 
cludes from its purview categories of pay- 
ments prescribed by sub-cls. (1) to (6). It is 
plain that remuneration payable to an em- 
ployee under an award or settlement amounts 
to wages within the meaning of this defini- 
tion. Similarly, bonus paid to the employ- 
ees under an award amounts to wages. That 
is the effect of sub-cl. (1). Any additional re- 
muneration payable under the terms of em- 
ployment is covered by sub-cl. (c) and it is 
made clear by this sub-clause that it would 
be treated as such additional remuneration 
even if it is called a bonus or by any other 
name. Sub-cl. (1) refers to bonus which is 
not such additional remuneration, it is bonus 
to which the employees are entitled under 
the principles evolved by industrial adjudi- 
cation. This bonus may by under a scheme 
of profit sharing or otherwise. If such a 
bonus forms part of the remuneration pay- 
able under the terms of the employment, it 
is included in the definition. Similarly, if 
such bonus is payable under any award or 
settlement between the parties or order of 
the court, it is included within the defini- 
tion. Thus it is clear that remuneration 
which may have been prescribed by an award 
amounts to wages under $. 2 (vi). Likewise, 
bonus properly so-called, which is payable 
under the award. is also included within the 
definition prescribed by S. 2 (vi).” 


The word remuneration is synonymous with 
earnings. The definition of the word 
“wages” does not appear to have undergone 
any change subsequent by the passing of 
the Payment of Bonus Act in 1965. 
Under Section 10 of the Payment of Bonus 
Act, an employer is bound to pay every 


` 


1977, 


employee in an accounting year a minimum 
bonus which shall be four per cent (raised to 
eight and one third per cent from 1971) of 
the salary or wage earned by the employee 
during the accounting year or forty rupees, 
whichever is higher, whether there are pro- 
fits in the accounting year or not. Thus, after 


the coming into force of the Payment of 
Bonus Act Bonus has become an im- 
plied term of employment, not depen- 


dent upon the profits that the em- 


ployee gets out of the concern and 
therefore comes under the category of 
remuneration. Viewed in this light also the 


wages as a general term would include 
bonus. 


7. But the Civil Procedure Code exempts 
from attachment only the wages of labourers 
and domestic servants. Therefore, “bonus 
due to a person would become exempt from 
attachment only if he is a labourer. There 
is no evidence as to the nature of the work 
which the appellants do and whether it re- 
quires any skill or training. Neither the ex- 
ecuting court nor the lower appellate court 
has adverted to this aspect. The question 
whether the appellants are labourers should 
be decided before holding that bonus paya- 
ble to them is or is not liable to be attached. 

I set aside the order of the lower appel- 
late court and remand the case to the ex- 
ecuting court for fresh disposal. An opportu- 
nity will be given to the parties to establish 
whether the appellants 1 to 8 are labourers 
or not coming under S, 60 (1) (h) of the 
C. P. C. The appeal is allowed as above. 
The parties will bear their respective costs. 

Appeal allowed. 
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Kerala Land Reforms Act (1963) (as 
amended by Act 35 of 1969), Ss. 13-A, 6-A 
— Scope and object of S. 13-A -— Disposses- 
sion of respondents on 17-7-1967 — Benefit 
of S. 6-A whether available. 1974 Ker LT 
787, Diss. from. 
The purpose and the object of S. 18-A 
is that all persons, who would have been 
tenants on the date of dispossession accord- 
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ing to the new definitions introduced by the 
amending Act of 1969, must get the benefit 
of those amended definitions and thus obtain 
recovery of possession. This being the car- 
dinal purpose behind the section, the sec- 
tion has to be read as providing the legal 
fiction that the new definitions introduced 
by Act 85 of 1969 were available on the 
dates of dispossession. If they were not 
available then there was no question of ap- 
plying them. The fact that the section in- 
sists that it should be examined whether the 
person claiming the benefit of the new sec- 
tions would have been a tenant under the 
new section on the date of dispossession is 
certainly capable of being understood as 
necessarily implying that it should be im- 
agined that those amended provisions were 
in force on the date of dispossession, So it 
has to be taken that those provisions were 
in existence on the date of dispossession 
and therefore in force or in operation. Ob- 
servation in (1974) KLT 787, Dissented from. 
(Para 6) 

The combined effect of the proviso to 
S. 1 (8) and S. 18-A is to give a specific 
meaning to the words “till the commence- 
ment of this Act” which will mean till the 
commencement of the provision. The dates 
of the commencement of the provision would 
be the various dates of dispossession in view 
of S. 18-A which insisted the Court should 
imagine whenever S. 6-A is relied on that 
that was in existence and was therefore in 
operation on the date of dispossession, 
- (Para 7) 
Held in the instant case that as disposses- 
sion had taken place on 17-7-1967 Act 9 
of 1967 would not have protected the res- 
pondents. But by virtue of S. 18-A they 
must get the benefit of S. 6-A and on the 
construction of S. 6-A, recovery of posses- 


sion. (Para 9) 
Cases Referred: Chronological Paras 
1974 Ker LT 787 4,6, 7 


T. R. Govinda Wariyar, for Petitioners; P. 
C. B. Menon and V. P. Mohankumar, for 
Respondents. 

GOVINDAN NAIR C. J.:-— This revision 
petition has come up before the Full Bench 
on an order of reference by a Division Bench 
of this Court. The question that arises for 
consideration has to be answered on. the in- 
terpretation of Ss, 6-A and 13-A of the 
Kerala Land Reforms Act, 1963, for short 
the Act. Before we refer to these sections 
and the correspónding provisions in the pre- 
vious enactments, we shall briefly state the 
facts. 

2. The revision petitioner 
decree for redemption of the 


obtained a 
mortgage. 
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Ext. A-] dated 4-8-1986, executed in favour 
of the father of the counter-petitioner in 
O. S. No. 428 of 1955. This decree was 
confirmed in appeal in A. S, No. 44 of 1962. 
and on further appeal to the High Court in 
S. A. No. 129 of 1968. In execution of the 
decree the civil revision petitioner recover- 
ed possession of the property on 17-7-1967. 
The counter-petitioner’s father, Raman was 
holding the property on an oral lease from a 
period anterior to 1930. It was while he was 
so holding the property on an oral lease that 
the property was mortgaged to him on 4-3- 
1986 under Ext. A-1, 


8. The respondents who got the rights 
of their father Raman made an application 
purporting to be under S. 18-A of the Act 
on 24-6-1970 for restoration of possession of 
the property delivered over on 17-7-1967. 
This application was allowed by the Land 
Tribunal on 21-1-1972 and the order was 
confirmed by the appellate authority, the 
Land Tribunal (Munsiff) of Kozhikode. We 
shall now extract Ss. 6-A and 18-A of the 
Act. 


“6A. Certain persons who were holding 
land on or after Ist December, 1930 to be 
deemed tenants — Notwithstanding any- 
thing to the contrary contained in any law, or 
in any contract, custom or usage or in any 
judgment, decree or order of court, a person 
in possession of immovable property in any 
area in the State to which the Malabar 
Tenancy Act, 1929, extended, whether as 
mortgagee or otherwise, shall be deemed to 
be a tenant if— 


(a) The property in his possession consists 
of agricultural land; 

(b) he or any of his  predecessors-in- 
interest was holding the property as a tenant 
on or after the Ist day of December, 1930; 
and 

(c) the tenancy was terminated after the 
Ist day of December 1930 and before the 
commencement of this Act, but his pre- 
decessors-in-interest or himself continued in 
possession of the property, without interrup- 
tion, whether as a mortgagee with possession 
or otherwise, from the date of such termina- 
tion till the commencement of this Act. 


Explanation I-~— For the purposes of 
clause (b), “tenant” means a tenant as de- 
fined in the Malabar Tenancy Act, 1929, as 
in force on the Ist day of November, 1956. 


Explanation IET— An interruption for a 
period not exceeding an agricultural year 
immediately following the termination of the 
tenancy shall not be deemed to be an inter- 
ruption for the purposes of Cl. (c). 
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18-A. Restoration of possession of persons 
dispossessed on or after Ist April, 1964,~ 
(1) Notwithstanding anything to the contrary 
contained in any law, or in any contract, 
custom or usage, or in any judgment, decree 
or order of court, where any person has been 
dispossessed of the land in his occupation 
on or after the Ist day of April, 1964, such 
person shall, if he would have been a ten- 
ant under this Act as amended by the Kerala 
Land Reforms (Amendment) Act, 1969, at 
the time of such dispossession, be entitled 
subject to the provisions of this section to 
restoration of possession of the land: 


Provided that nothing in this sub-section 
shall— 


(a) apply in any case where the said land 
has been sold to a bona fide purchaser for 
consideration before the date of publication 
of the Kerala Land Reforms (Amendment) 
Bill, 1968, in the Gazette, or 


(b) entitle any person to restoration of 
possession of any land which has been re- 
sumed under the provisions of this Act. 

(2) Any person entitled to restoration of 
possession under sub-section (1) may, within 
a period of six months from the commence- 
ment of the Kerala Land Reforms (Amend- 
ment) Act, 1969, apply to the Land Tribunal 
for the restoration of possession of the Land. 


(8) The Land Tribunal may, after such 
inquiry as it deems fit, pass an order allow- 
ing the application for restoration and 
directing the applicant to deposit the com- 
pensation, if any, received by the applicant 
under any decree or order of court towards 
value of improvements or otherwise and ihe 
value of improvements, if any, effected on 
the land after the dispossession” as may be 
determined by the Land Tribunal, within 
such period as may be specified in the order, 


(4) On the deposit of the compensation 
and value of improvements as required in 
the order under sub-s. (8), the Land Tribu- 
nal shall restore the applicant to possession 
of the land, if need be by removing any per- 
son who refuses to vacate the same.” 


4. The question arising for the applica- 
tion of S. 18-A is whether the person claim- 
ing restoration of possession has been a 
tenant under the Act as amended by the 
Kerala Land Reforms (Amendment) Act, 
1969, According to counsel for the peti- 
tioner, on 17-7-1967 when the counter-peti- 
tioner was dispossessed, he would not have 
been tenant under the Act as amended by 
the Kerala Land Reforms (Amendment) Act, 
1969. It was so contended on the basis of 
the words “till the commencement of this 
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Aet” occurring in Cl. (c) of S. 6-A ‘of the 
Act which we have already extracted. Ac- 


cording to Cl, (c), there should have been’ 


uninterrupted possession from the date of 
termination of the tenancy “till the com- 
mencement of this Act”. Referring to the 
proviso to S. 1 (8) of the Act it was argued 
that “till the commencement of this Act” 
must be understood as a reference to the 
coming into force of S. 6-A of the Act. We 


shall extract sub-s. (8) of S. 1 of the Act 


with the proviso. 

vA Gul 42. Ge eae. 6 
(8) The provisions of this Act, except this 
section which shall come into force at once, 
shall come into force on such date as the 
Government may, by notification in the 
Gazette, appoint: 


Provided that different dates may be ap- 
pointed for different provisions of this Act, 
and any reference in any such provision to 
the commencement of this Act, shall be con- 
strued as a reference to the coming into 
force of that provision.” 


According to counsel for the revision peti- 
tioner this section could have come into 
force only on the day mentioned in S. R, O. 
No. 2/70 issued by the Government in ex- 
ercise of the powers conferred by sub-s. (8) 
of S. 1 of the Act. The Government appoint- 
ed the Ist day of January, 1970 “as the date 
on which all the provisions of the said Act 
which have not already come into force, shall 
come into force’? So ät was submitted 
that S. 6-A and therefore necessarily Cl. (c) 
thereof came into force only on 
1-1-1970 and by the wording of that 
clause a person claiming the benefit 
of S. 6-A will have to continue in possession 
till 1-1-1970, It was also submitted that the 
position would be the same even if the 
date of coming into force of Act 85 of 1969 
which introduced S. 6-A of the Act by S.8 
thereof is taken as the relevant date. S. 8 
substituted the present S. 6-A for S. 6-A of 
the Act which was in the statute book at 
the time Act 85 of 1969 came into force. By 
S. 1 (2) of Act 85 of 1969 that Act would 
come into force on such date as the Gov- 
ernment may, by notification in the Gazette 
appoint and the Government by S. R, O. 
No. 1/70 issued in exercise of the powers 
conferred by sub-s. (2) of S. 1 of Act 85 of 
1969 appointed the Ist day of January, 1970 
as the date on which the said Act shall 
come into force. It was urged that even 
if it is taken that S. 6-A of the Act had come 
into force on the date on which Act 35 of 
1969 came into force possession will have 


to be continued till 1-1-1970 by a person 
claiming the benefit of S. 6-A. In support of 
this argument the decision of a Division 
Bench of this Court in Devaki Amma v. 
Ramakrishna- Pillai (1974 Ker LT 787) to 
which one of us was a party was relied on, 
That decision was concerned with a similar 
question which arose on a claim by a person 
who asked for restoration of possession 
under S. 18-A of the Act on the ground that 
he was a ‘deemed tenant’ under S. 4-A of 
the Act. The question that arose was very 
similar though the wording of S. 4-A (1) (a) 
is significantly different in that instead of 
the words “till the commencement of this 
Act” in S. 6-A of the Act, S. 4-A (1) (a) in- 
sisted that the mortgagee or lessee should 
hold the land comprised in the mortgage “for 
a continuous period of not less than fifty 
years immediately preceding the commence- 
ment of the Kerala Land Reforms (Amend- 
ment) Act, 1969.” It was held in the case 
that immediately preceding meant that the 
mortgagee or lessee must have continuous 
possession till the date of commencement of 
the Kerala Land Reforms (Amendment) Act, 
1969. It was also held that the wording in 
the clause in the section insisted on con- 
tinuous possession till 1-1-1970 the date on 
which: the Kerala Land Reforms (Amend- 
ment) Act, 1969 came into force and that 
therefore the person claiming the benefit 
would have to continue in possession till 
1-1-1970. The dispossession having taken 
place before 1-1-1970 S, 4-A, it was held, 
was not attracted for the’ reason that con- 
tinuous possession till 1-1-1970, which the 
section insisted upon, had not been estab- 
lished. To construe the clause otherwise, it 
was said, would necessitate re-writing the 
words in the section which, it was felt, could 
not be done. So relief for restoration of 
possession was refused, 


5. Counsel for the respondents contend- 
ed that the words “such person shall, if he 
would have been a tenant under this Act 
as amended by the Kerala Land Reforms 
(Amendment) Act, 1969, at the time of such 
dispossession ....7 in S. 18-A clearly 
necessitated the reading of the section in- 
troduced by the Kerala Land Reforms 
(Amendment) Act, 1969 into the Act on the 
date of dispossession and see whether under 
the provisions of the section relied on, the 
person dispossessed would or would not have 
been a tenant. The compulsion to have to 
read the section at the time of dispossession 
clearly implied that it should be assumed 
that the section was in force at the time of 
dispossession. It was said that without the 
section being there at that time no question 
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as to whether the person dispossessed would 
or would not be a tenant under the Act, as 
amended by the Amending Act would arise. 
By necessary implication therefore it has to 
be deemed, or taken, that the section was in 
force on the date of dispossession. If the 
section was so in force on the date of dis- 
possession it must also necessarily mean that 
that provision had commenced, So in cases 
where S. 6-A is relied on, by virtue of the 
necessity to have to imagine that S. 6-A was 
in operation on the date of dispossession it 
was also to be assumed that the provision 
had commenced, The words “the commence- 
ment of this Act” occurring in S. 6-A will 
have to be understood in the light of the 
proviso to S. 1 (8) of the Act as the com- 
mencement of the provision, The provision 
had commenced by the compulsion of S$. 18-A 
on the date of dispossession. If the words 
“the commencement of this Act” occurring in 
S. 6-A have to be understood as the date of 
dispossession by virtue of the vigour of 
S. 13-A read with the proviso to S. 1 (8) 
of the Act, those words cannot be under- 
stood in a different sense for the purpose of 
determining the period of possession for 
what the provision really insists upon is pos- 
session till the date of commencement of the 
provision. The argument of course proceeds 
on the basis that by the terms of S. 18-A 
retrospective operation has been given to the 
definition of the term ‘tenant’ in the Act as 
also to those provisions in the statute which 
defined deemed tenants. It was submitted 
that the clear import of S. 18-A spelt such 
a consequence. The legislature it was urged 
clearly intended that the benefit of altered 
definition as well as the benefit of the 
definitions creating deemed tenants must ac- 
crue to all those who have been dispossessed 
of the land in their possession on or after 
the Ist day of April 1964. As far as S. 13-A 
is concerned, the only factors to be establi- 
shed are whether a person in occupation of 
the land had been dispossessed on or after 
the Ist day of April 1964 and whether such 
a person would have been a tenant on the 
date of such dispossession under the Act as 
amended by the amending Act 1969. If these 


two conditions are satisfied the benefit of 


the section must accrue to him. If the pro- 
visions in the sections which created “deem- 
ed tenants” are capable of the interpretation 
that possession till the date on which those 
provisions came into operation would be 
sufficient to create the deemed tenancy, it 
must be so understood. So it was em- 
phasised that the words “till the commence- 
ment of this Act” in S. 6-A should be read 
as till the commencement of the provision 
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and the commencement of the provision 
must be taken to be the date of disposses- 
sion by virtue of the terms of S. 18-A of the 
Act read with proviso to S. 1 (8) of the Act. 
So ran the arguments of counsel for the 
respondents. The argument on the other 
side was that S. 18-A did not introduce the 
various sections which defined deemed ten- 
ants from the date of dispossession, It was 
also argued that even if such sections are 
taken to have come into operation on the 
date of dispossession those sections must be 
read according to their terms and no altera- 
tion should be made to the words occurring 
in the sections. S. 4-A was particularly re- 
ferred to and it was pointed out that the 
words in clause (a) of sub-section (i) of Sec- 
tion 4-A of the Act “for a continuous period 
of not less than 50 years immediately pre- 
ceding that commencement of the Kerala 
Land Reforms (Amendment) Act 1969” can 
never be understood to be the commence- 
ment of the provision and that even if the 
section was taken to have been in operation 
or in force on the date of dispossession all 
that could be done was to read the section 
as if it was in force on the date of disposses- 
sion and see whether its terms had been 
satisfied. 


6. The two questions that arise for con- 
sideration therefore are: (1) whether by 
virtue of S. 18-A by necessary implication 
the new sections that have been introduced 
by Act 85 of 1969 defining deemed tenants 
must be taken to have come into operation 
or should be taken to have been in existence 
on the date of dispossession and (2) whether 
there will be any warrant for attributing to 
the words of the section a meaning different 
from that conveyed by understanding the 
words in their natural literal grammatical 
sense, This court in Devaki Amma v. Rama- 
krishna Pillai (1974 Ker LT 787) proceeded 
on the basis that S. 18-A does not by neces- 
sary implication introduce the new sections 
enacted and incorporated into the Act by 
Act 85 of 1969 defining tenants and deemed 
tenants from the date of dispossession of the 
persons in occupation. With respect we 
think that this view does not recognise or 
respect the full import of S. 18-A. S. 13-A 
has to be read and understood bearing in 
mind its purpose and object. It appears to 
us (to me also who spoke for the court in 
Devaki Amma v. Ramakrishna Pillai (1974 
Ker LT 787)), that the section had not been 
construed by bearing in mind the purpose 
and object sought to be achieved by the 
section and by understanding the words of 
the section in a manner that will be con- 
ducive to achieving that purpose and object. 
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No doubt the above construction was induc- 
ed by the ambiguous words of the section. 
But if the purpose and object of the sec- 
tion is highlighted the section is capable of 
a meaning different from that given to it in 
Devaki Amma v. Ramakrishna Pillai (1974 
Ker LT 787). 
of the section is obvious, and that is, that 
all persons who would have been tenants 
on the date of dispossession according to the 
new definitions introduced by the amending 
Act of 1969 must gét.the benefit of those 
amended definitions and~ thus obtain re- 
covery of possession. If this is the cardinal 
purpose behind the section, we think we 
have to read the section as providing the 
legal fiction that the new definitions intro- 
duced by Act 85 of 1969 were available on 
the dates of dispossession. If they were not 
available then there was no question of ap- 
plying them. The fact that the section in- 
sists that it should be examined whether the 
person claiming the benefit of the new sec- 
tions: would have been a tenant under the 
new -section on the date of dispossession is 
certainly capable of being understood as 
necessarily implying that it should be im- 
agined that those amended provisions’ were 
in force on the date of dispossession. So we 
have to take it that those provisions were in 
existence on the date of dispossession and 
therefore in force or in operation. To this 
extent with respect the observation in Devaki 
Amma v. Ramakrishna Pillai (1974 Ker LT 
787) that the new section introduced by Act 
85 of 1969 cannot be deemed to have come 
into operation on the dates of dispossession 
by virtue of. the operation of S. 18-A cannot 
be accepted. 


7. The answer to the next question is 
more difficult, Even if the sections are 


taken to have been in force or in operation 


on the date of dispossession can it be said 
that there is justification for changing the 
terms of the definition or giving to the 
words of the section a meaning diferent 
from that conveyed by the words of the sec- 
tion. This we think cannot be done. The 
only thing that can be done is to give to 
the words of the section, as far as it is ~~ 
sible, a meaning consistent with the ~~ 

But if the words of the section arf.” 
incapable of being read in that r 

natural meaning of the words o° 

must prevail. Supposing in a 

ing the term ‘deemed tenant’ 

stated that a person claiming 

the section should continue ` 

sion till 1-1-1970 can tł 

for 1-1-1970 the date of 

think that this would n 





The purpose and the object ` 


larly if a section talked about continued pos- 
session till the date of commencement of the 
Kerala Land Reforms (Amendment) Act 1969 
as it does in S. 4-A (1) (a) the court would 
not be justified in re-writing the section and 
substituting the date of dispossession for the 
date of commencement of the amending Act 
1969. That was the main reason why relief 
was refused in Devaki Amma v. Ramakrishna 
Pillai (1974 Ker LT 787). But when we 
come to S. 6-A the position seems to us to 
be different because the words used in the 
section are “till the commencement of this 
Act.” We are asked to imagine or to suppose 
or to proceed on the basis that the provi- 
sion in which these words are contained were 
in force on the date of dispossession by vir- 
tue of S. 13-A. “Till the commencement 
of this Act” occurring in the provision read 
with proviso to S, 1 (8) of the Act will have 
to be understood as a reference ta the com- 
ing into force of that provision. Because of 
S. 18-A of the Act, that provision must be 
deemed to have been in operation on the 
date of dispossession. This means that the 
provision must be deemed to have com- 
menced on the date of dispossession, If 
those words are to be so understood we 
think it would not be proper to give to those 
words a different meaning for the purpose 
of determining the duration of continuous 
possession insisted by the provision. The 
same meaning must be attributed and the 
question will have to be examined whether 
a person was. in continuous possession till 
the date of coming into force of the parti- 
cular provision, which will be till the date 
of dispossession. The combined effect of the, 
proviso to S. 1 (8) and S. 13-A is thus to; 
give a specific meaning to the words “till 
the commencement of this Act” which will 
mean till the commencement of the provi-| 
sion. The dates of the commencement of 
the provision would be the various dates of. 
dispossession in view of S, 18-A which in-. . 
sisted that we sbould i~ - -henever ~ 
is relied 2- `” 

was,” 
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8. Section 10 of the Kerala Stay of Evic- 
tion Proceedings Act, 1967 (Act 9 of 1967) 
which came into force on 80-7-1967 in- 
troduced a section which was numbered as 
6-A into the Act. Act 9 of 1967 was to 
remain in force only till the 3lst December 
1968. The Kerala Stay of Eviction Pro- 
ceedings (Amendment) Act, 1969 (Act 5 of 
1969) which came into force on the 12th 
February 1969 extended Act 9/1967 till the 
81st day of December 1969. Act 5 of 1969 
also introduced Section 2-B into the Act 
which was in these terms: 


“9-B. Certain persons who were holding 
land on or after Ist December, 1980 to be 
deemed tenants Notwithstanding any- 
thing to the contrary contained in any law, 
or in any contract, custom or usage, or in 
any judgment, decree or order of court, a 
person in possession of immovable property 
in any area in the State to which the 
Malabar Tenancy Act, 1929, extended, whe- 
ther as mortgagee or otherwise shall be deem- 
ed to be a tenant, if— 
possession 


(a) the property in his con- 


sists of agricultural land; 

(b) he or any of his predecessors-in-inte- 
rest was holding the property as a tenant 
on or after the first day of December, 1930. 


Explanation:— For the purpose of this 
clause, “tenant” means a tenant as defined 
in the Malabar Tenancy Act, 1929, as in 
force on the Ist day of November, 1956; 
and 


(c) the tenancy was terminated after the 
lst day of December, 1930 and before the 
commencement of the Kerala Land Reforms 
Act, 1968 (1 of 1964), but his predecessors- 
in-interest or himself continued in posses- 
sion of the property without interruption, 
whether as a mortgagee with possession or 
otherwise, from the date of such termination 


“a comm: *. of the Kerala Land 
‘ can Sion 


‘aed 


ALR. 


shall be entitled subject to the provisions 


of this section, to restoration ot possession 
of the land: 


Provided that nothing in this sub-section 
shall apply in any case where the said land 
has been sold to a bona fide purchaser 
under a registered document for considera- 
tion on or before the date of publication of 
the Kerala Land Reforms (Amendment) Bill, 
1968, in the Gazette. 


(2) Any person entitled to restoration of 
possession under sub-section (1) may within 
a period of sixty days from the commence- 
ment of the Kerala Stay of Eviction Proceed- 
ings (Amendment) Act, 1969, apply to the 


court for restoration of possession of the 
land. 


(8) The court shall, if satisfied after such 
summary enquiry as the court deems fit, 


ae the applicant to the possession of the 
and. 


(4) The court may also order the appli- 
cant to deposit in court the compensation, if 
any, received by the applicant under any 
decree, or order of court towards value of 
improvements or otherwise and the value of 
improvements, if any, effected on the land 
after the eviction as may be determined by 
the court.” 

It is clear from the history of the legislation 
that provision had been made though not 
in identical terms from the time Act 9 of 
1967 came inte force namely 30-7-1967 
seeking to give protection to those who came 
within the definition of S. 6-A as it stood 
then. This is a pointer to the purpose and 
object of S. 18-A for it cannot be imagined 
that the protection that was afforded from 
80-7-1967 is not to be covered by S. 18-A 





of the Act. No doubt S, 18-A on the in- 
terpretation that we have placed will give 
protection from dates anterior to 80-7-1967. 
This no doubt is a new object for which pro- 
vision is made only by S. 18-A. 


9. In the case before us the dispossession 
having been taken place on 17-7-1967 Act 
9 of 1967 would not have protected the res- 

-~dents. But we think that by virtue of 

`A they must get the benefit of S. 6-A 
the construction we have placed on 
avery of possession. This revisio 

sto be dismissed. We do so. 


Petition dismissed. 
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FULL BENCH 


P. GOVINDAN NAIR C. J. 
P. NARAYANA PILLAI AND 
P. SUBRAMANIAN POTI, JJ. 


Regional Deputy Director of Public 
Instruction, Ernakulam, Appellant v. K. K. 
Vasu. Respondent, 

W. A. No. 292 of 1972 D/- 8-1-1976. 

Kerala Education Act (6 of 1959), S. 9 
— Kerala Education Rules (1959), Cha. 26, 
R. 1A — Recovery of excess amount paid 
to teacher — Obligation on the Govern- 
ment under S. 9 to pay salary to teacher 
— Assistant Educational Officer or Re- 
gional Deputy Director not competent to 
order withholding of salary even under 
Chapter 26, R. 1-A. 


(Paras 4, 5) 
Cases Referred Chronological Paras 
(1970) OP No, 738 of 1970 (Ker) 2,3 
(1969) OP No, 4639 of 1969 (Ker) 1 


(1968) OP No. 3423 of 1968 (Ker) 2, 3 

Govt. Pleader. for Appellant; P, K. 
Suresh, for Respondent. 

GOVINDAN NAIR C, J.:— This appii 
is from the judgment of a learned single 
Judge of this Court allowing O.P. No, 
4639 of 1969 (Ker). That petition prayed 
for the quashing of two orders Exts, P5 
and P7 produced along with the Original 
Petition, passed respectively by the 3rd 
respondent, the Assistant Educational 
Officer, Mala, and by the Ist respondent 
the Regional Deputy Director of public 
Instruction, Ernakulam. in the petition. 
Ext, P5 stated that the petitioner in 
the Original Petition, a Craft Teacher. 
the respondent herein, is entitled only 
to a consolidated pay of Rs, 110/-. Hav- 
ing said so, the following direction had 
been issued: 

“The Headmaster will draw up a state- 
ment in the following from (form?) and 
forward to this office within 3 days, 


(a) Pay due month Pay D.A. Total 


1.6-66 
(b) Pay drawn 

from 

1.6.66 do do do do 
(0) Excess 

drawn 

to ba re. 

funded do do do do 


The excess drawn should be recovered 
from the teacher at once and details of 
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credit. The Service book is herewith re- 
turned.” 


Ext, P5 communication was sent to thé 
Headmaster of the schoo] where the res- 
pondent-teacher was working. The tea- 
cher appealed to the Regional Deputy 
Director and Ext. P7 is the order dis- 
missing the appeal. 


2. The Orders Exts, P5 and P7 were 
set aside by the learned single judge on 
the ground that there was no provision of 
law either under the Kerala Education 
Act or the Kerala Education Rules en- 
abling the authorities that passed the 
orders Exts. P5 and P7 to pass such 
orders, When the Writ Appeal came up 
for hearing before a Division Bench, reli- 
ance was placed by the appellants on two 
rulings of this Court, one by a Single 
Judge in O.P, No, 3423 of 1968 (Ker) and 
the other by a Division Bench in O.P. 
No. 738 of 1970 (Ker), The Division Bench 
before which this Writ Appeal] came up 
for hearing doubted the correctness of 


the view taken in those decisions and 
therefore referred the matter to a Full 
Bench. 


3. The question that arose for decision 
in O.P. No. 3423 of 1968 (Ker) and in O.P. 
No, 738 of 1970 (Ker) relates to the re- 
covery of “project allowance” said to 
have been paid in excess. The persons to 
whom payments were made therein were 
Government servants. There was no sta- 
tute governing the question. Here the 
Kerala Education Act and the Rules have 
to be construed. So we need not consider 
whether O.P. No. 3423 of 1968 (Ker) and 
O.P, No. 738 of 1970 (Ker) have been cor- 
rectly decided or not, 


4. As far as the case before us is con- 
cerned, there is a specific section, S. 9 of 
the Kerala Education Act which imposes 
an obligation on the Government to pay 
the salary of all teachers in Aided 
Schools directly or through the Headmas- 
ter of the school. In the light of this pro- 
vision, we do not think that either the 
Assistant Educational Officer who passed 
the order Ext, P5 or the Regional De- 
puty Director who confirmed that order 
by Ext. P7 is entitled to give any direc- 
tion that salary should be withheld, We 
do not mean to say that any such direc- 
tion has been given by Ext. P5. All that 
has been stated in Ext, P5 is that steps 
will be taken for the recovery of the 
excess amount, It is quite probable that 
what was meant was that the excess 
amount should be recovered from the 
salary, Whatever that be, the question 
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cannot be determined either by the As- 
sistant Educational Officer or by the Re- 
gional Deputy Director. On that short 
ground, Exts. P5 and P7 will have to be 
vacated, We do so. 


5. Our attention has been drawn to 
R. 1A in Chapter XXVI of the Kerala 
Education Rules, which has been introduc- 
ed by a notification published in the 
Gazette dated 25-6-19 2 (sic) that the 
Government or the Director shall have the 
power to order refund in appropriate cases 
of salary paid to teachers in excess of the 
amount legally due, or payment made 
irregularly. No action had been taken 
under this rule. No action could have been 
taken either by the Assistant Educational 
Officer or the Regional Deputy Director 
under that Rule, This provision cannot 
therefore sustain Ext, P5 or Ext. P7 
orders, 


6. We express no opinion on the ques~ 
tion whether the Government is entitled 
in given circumstances to withhold pay- 
ment of salary notwithstanding the obli- 
gation imposed by S, 9. No such question 
arises in this case, We also make it clear 
that this judgment will not preclude any 
action that the Government or the Direc- 
tor may be entitled to take under R, 1A 
in Chap. XXVI. 


7. Subject to what we have stated in 
paragraph 6 above, we dismiss this Writ 
Appeal, We make no order as to costs. 

Appeal dismissed, 
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K. K. NARENDRAN, J. 
Ramachandran, Petitioner v. The Re~ 
gional Transport Authority, Cannanore 
and others, Respondents. 
O. P. No. 4832 of 1976, D/- 20-1-1977. 
Motor Vehicles Act (1939), S. 62 (1) — 
Temporary permit — Cannot be granted 
when application under S. 46 for a new 
permit for the same route is pending — 
Direction by Appellate Tribunal even for 
temporary need cannot be implemented. 


A temporary permit can be granted in 
accordance with the provisions of the 
Act when there is a temporary need. 
Under certain circumstances a tempo~ 
rary need and a permanent need can co- 
exist also. Even then the grant of a tem- 
porary permit can be made only if it is 
possible under the Act. As per the first 
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proviso to S. 62 (1) of the Act no tempo- 
rary permit can be granted if an appli- 
cation for the grant of a new permit 
under S. 46 on the very same route is 
pending. 

The State Transport Appellate Tribu- 
nal is competent to give directions in the 
judgment disposing of an appeal. But no 
directions to make a grant in contraven- 
tion of the provisions of the Act can be 
given. Even if such a direction comes, the 
Regional Transport Authority cannot im- 
plement the same because it can make a 
grant only in accordance with the provi- 
sions of the Act. Even in a case where 
the State Transport Appellate Tribunal 
comes to the conclusion that there was 
a temporary need and hence the rejec- 
tion of an application for a temporary 
permit by the Regional Transport Autho- 
rity was wrong, no direction for the 
grant of the. temporary permit can be 
given if at the time of the disposal of 
the appeal an application for the grant 
of a new permit under S. 46 is pending 
before the Regional Transport Authority. 


(Para 6) 
Cases Referred: Chronological Paras 
1975 Ker LT 602 6 


AIR 1972 Ker 243: 1972 Ker LT 242 5, 6 
AIR 1967 Ker 153:1966 Ker LT 954 4 


1967 Ker LT 650 4 
AIR 1966 SC 156 3. 6 
1966 Ker LT 347 4 


V. Sivaraman Nair and M. Krishna- 
kumar, for Petitioner; P. V. Madhavan 
Nambiar and N. Balaraman Pillai, for 
Respondent No. 3. 


ORDER:— The short point that arises 
for consideration in this case is whether 
a Regional Transport Authority can 
grant a temporary permit even on the 
basis of a direction issued by the State 
Transport Appellate Tribunal in a Motor 
Vehicles Appeal against the rejection of 
an application for a temporary permit by 
the Regional Transport Authority, when 
applications for a pucca permit on the 
same route submitted in response to a 
Notification inviting applications are 
pending, in view of the first proviso to 
S. 62 (1) of the Motor Vehicles Act, 1939, 
for short the Act. The application for the 
temporary permit was also submitted in 
response to an earlier Notification invit- 
fing applications for a temporary permit 
on the route. 

2. In response to a Notification invit- 
fng applications for a temporary stage 
earriage permit on the route Thottummal- 
Edayilpoodika via Chondam, Tellicherry 


1977 


New Bus Stand, Saidappally and Mada- 
peedika issued by the Ist respondent- 
Regional Transport Authority, Canna- 
nore the petitioner, the 3rd respondent 
and another operator submitted applica- 
tions. But the first respondent at its 
meeting held on 25-6-1976 rejected all 
the applications and decided to invite 
applications for a pucca stage carriage 
permit on the reute. Accordingly, Ext. 
P-1 Notification under S. 57 (2) of the 
Act was published in the Kerala Gazette 
dated 10-8-1976. As per Ext. P-i Notif- 
cation, the applications were to be sub- 
mitted before 30-8-1976. The petitioner 
and the 3rd respondent submitted appli- 
cations in time. The applications were 
notified under S. 57 (3) of the Act in the 
Kerala Gazette dated 5-10-1976 and Ext. 
P-2 is a copy of that Notification dated 
3-9-1976. In the meanwhile, the 3rd res- 
pondent filed M. V. A. No. 183 of 1976 
against the rejection of his application 
for temporary permit by the Regional 
Transport Authority on 25-6-1976 before 
the State Transport Appellate Tribunal. 
The State Transport Appellate Tribunal 
allowed that appeal by Ext. P-3 judg- 
ment dated 30-8-1976 with a direction to 
the Ist respondent-Regional Transport 
Authority to grant the temporary permit 
applied for. Accordingly, the Ist respon- 
dent by Ext. P-4 proceedings dated 24-9- 
1976 granted a temporary permit to the 
3rd respondent. The petitioner challenges 
the above grant Ext. P-4 in this original 
petition. 


3. The 3rd respondent has filed a 
counter-affidavit justifying the grant, 
The petitioner has filed a reply affidavit 
also. 


4. Shri V. Sivaraman Nair, learned 
counsel for the petitioner, contends that 
Ext. P-4 grant is hit by the first proviso 
to S. 62 (1) of the Act as the applications 
for a new permit on the very same route 
submitted in pursuance of Ext. P-1 Noti- 
fication were actually pending before the 
ist respondent when the grant was made. 
Learned counsel further contends that 
the State Transport Appellate Tribunal 
ought not to have given a direction for 
the grant of a temporary permit by 
Ext. P-3 judgment because on 30-8-1976 
when the judgment was pronounced ap- 
plications for a new permit under S. 46 
of the Act on the same route were pend- 
ing. According to the learned counsel, 
even if a direction was made without 
knowing the pendency of the applications 
for the new permit the direction cannot 
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be sustained in view of the first proviso 
to S. 62 (1) of the Act. In support of his 
contentions learned counsel refers to 
P. C. Velayudhan v. C. L, Varkey (1966 
Ker LT 347), Chacko Scaria v. Regional 
Transport Authority, Alleppey (1966 Ker 
LT 954: AIR 1967 Ker 153) and P. K. 
Transport v. C. W. M. S. Ltd. (1967 Ker 
LT 650). 

5. Shri P. V. Madhavan Nambiar, 
learned counsel for the 3rd respondent 
contends that a temporary need and a 
permanent need can co-exist and hence 
there is nothing wrong in the direction 
contained in Ext. P-3 judgment of the 
State Transport Appellate Tribunal even 
if applications for a pucca permit were 
pending then. In support of his conten- 
tion learned counsel refers to M. P. S. R. 
T. Corporation v. Regional Transport 
Authority, (AIR 1966 SC 156) and T. P. 
Govindan v. Regional Transport Autho- 
rity, 1972 Ker LT 242: (AIR 1972 
Ker 243). Learned counsel also contends 
that the petitioner cannot have any grie- 
vance against Ext. P-4 grant. 

6-A. Shri V. Sivaraman Nair, learned 
counsel for the petitioner points out that 
the decision of the Supreme Court in 
M. P. S. R. T. Corporation v. R. T. Au- 
thority (AIR 1966 SC 156) is not applic- 
able to the facts of this case as no appli- 
cation for a new permit was pending 
when the temporary permit in that case 
was issued. Learned ccunsel then refers 
to para. 5 of the judgment in T. P. Govin- 
dan's case, 1972 Ker LT 242: (AIR 1972 
Ker 243) and contends that in that case 
also no application for a new permit was 
pending when the temporary permit was 
granted. Learned counsel also contends 
that the need as disclosed in Ext. P-3 
judgment being not a temporary need 
the grant of the temporary permit by 
Ext. P-4 cannot be sustained for that rea- 
son also. In suppert of this contention 
reliance is placed on Balaji Motors v. 
R. T. A., Trichur (1975 Ker LT 602). 

6. Section 62 (1) of the Motor Vehi- 
cles Act, 1939 reads: 

“62. Temporary permits.— (1) A Re- 
gional Transport Authority may without 
following the procedure laid down in 
S. 57, grant permits, to be effective for 
a limited period not in any case to ex- 
ceed four menths, to authorise the use 
of a transport vehicle temporarily— 

(a) for the conveyance of passengers 
on special occasions such as to and from 
fairs and religious gatherings, or 

(b) for the purposes of a seasonal busi- 
ness, or 
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(c) to meet a 
need, or 


(d) pending decision on an application 
for the renewal of a permit; 
and may attach to any such permit any 
condition it thinks fit: 


Provided that a temporary permit un- 
der this section shall, in no case, be 
granted in respect of any route or area 
specified in an application for the grant 
of a new permit under S. 46 or S. 54 dur- 
ing the pendency of the application: 

Provided further that a temporary per- 
mit under this section shall in no case, 
be granted more than once in respect of 
any route or area specified in an applica- 
tion for the renewal of a permit during 
the pendency of such application for 
renewal.” 


A temporary permit can be. granted in 
accordance with the provisions of the 
Act when there is a temporary need. 
Under certain circumstances a tem- 
porary need and a permanent need 
can co-exist also. Even then the 
grant of a temporary permit can be made 
only if it is possible under the Act. A9 
per the first proviso to S. 62 (1) of the 
Act no temporary permit can be granted 
if an application for the grant of a new 
permit under S. 46 on the very same 
route is pending. In this case, applica- 
tions for the grant of a new permit on 
the route were pending when the tempo- 
rary permit was granted by the Regional 
Transport Authority as per the directions 
of the State Transport Appellate Tribu- 
nal. The State Transport Appellate Tri- 
bunal is competent to give directions in 
the judgment disposing of an appeal. But 
no directions to make a grant in contra- 
vention of the provisions of the Act can 
be given. Even if such a direction comes, 
the Regional Transport Authority can- 
not implement the same because it can 
make a grant only in accordance with 
the provisions of the Act. In this case, 
there is nothing to show that the State 
Transport Appellate Tribunal was aware 
of the pendency of the applications for a 
new permit under S. 46 of the Act. Even 
in a case where the State Transport Ap- 
pellate Tribunal comes to the conclusion 
that there was a temporary need and 
hence the rejection of an application for 
a temporary premit by the Regional 
Transport Authority was wrong, no di- 
rection for the grant of the temporary 
‘permit can be given if at the time of the 
disposal of the appeal an application for 
the grant of a new permit under S. 46 is 
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pending before the Regional Transport 
Authority. It is also to be noted that if 
an applicant obtains a temporary per- 
mit and operates on the route during the 
pendency of applications for a new per- 
mit on the route that applicant will be 
stealing a march over others by that. 

7. In the result, Ext. P-4 grant is set 
aside. The original petition is allowed as 
above. No costs. 

Issue carbon copies of this judgment to 
counsel on both sides on payment of the 
usual charges, 

Petition allowed, 
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K. BHASKARAN AND T. CHANDRA- 
SEKHARA MENON, JJ. 


Parasuraman and others, Appellants v. 
Purushothaman & Co. and others, Res- 
pondents. 


A. S. No. 516 of 1974, D/- 6-10-1976. 


(A) Limitation Act (1963), Ss. 18 and 
1g — Acknowledgment of lability by 
co-owner — Effect on other co-owners. 


(Hindu Succession Act (1956), S. 19). 


It cannot be controverted or doubted 
that joint tenants or tenants in common 
under S. 19 of the Hindu Succession Act 
as such have no implied authority in the 
absence of a contract to the contrary to 
act for all. A co-owner, as such, has no 
authority to enlarge the period of limi- 
tation, as against the other co-owners, 
by any acknowledgment of liability or 
payment of interest or principal. 

(Para 12) 

(B) Limitation Act (1963), Ss. 18 and 
19 — Acknowledgment of liability by 
agent when binding on principal. 

In order that a person may be bound 
by a contract made by an alleged agent 
without express authority, there must be 
some words or conduct of the principal 
and such words or conduct must have 
induced a belief in the mind of the other 
contracting party as to the authority of 
the alleged agent to act for the principal 
and it has to be further established that 
relying thereon the other contracting 
party entered into the contract with the 
agent. ILR (1951) 1 Cal 420, Rel. on. 

(Para 30) 

Where the acknowledgment is to a 
partnership of which the acknowledger 
is a partner it is only proper that express 
consent of the other co-heirs are also ob- 
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_ tained in making the acknowledgment 
and so indicated in the acknowledgment. 
(Para 23) 

(C) Limitation Act (1963), Ss. 18 and 
19 — Distinction. 

There is certainly a difference between 
Ss. 18 and 19. As in the case of an ac- 
knowledgment under S. 18, a payment 
under S. 19 is also required to be record- 
ed in writing. But under §. 18 the writ- 
ing must contain within itself an admis- 
sion of existing liability, while under 
S. 19 it is sufficient if the writing merely 
records the fact of payment. An endorse~ 
ment of payment need not imply an ac- 
knowledgment of liability; whereas an 
acknowledgment for purposes of S. 18 
must be by the person against whom the 
property or right in question is claimed 
or by some person through whom he de- 
tives his title or liability, a payment for 
the purposes of S. 19 need not be by the 
person liable to pay the debt. An ac- 
knowledgment under S. 18 only operates 
against the person who makes the ac- 
knowledgment and those claiming under 
him, but subject to the provisions of sub- 
s. (2) of S. 20, a payment under S, 19 
saves limitation against all the persons 
who are liable for the debt. (Para 32) 

(D) Interpretation of Statutes — Pro- 
visions of Limitation Act — Construction 
of. 


Where the language of a statute is clear 
the court is bound to give effect to its 
plain meaning uninfluenced by extrane- 
ous consideration. There is no exception 
to this rule of construction in the Limi- 
tation Act also. Unless the language in 
the enactment is not itself precise or is 
ambiguous or of doubtful import re- 
course could not be had to extraneous 
considerations in equitable construction. 
Provisions of the Limitation Act should 
be construed strictly and hardship is no 
consideration. Courts are not warranted 
for introducing savings or exceptions, 
not found in the statute. Interpretation 
following logically from language should 
not be rejected on the ground that such 
construction creates hardship or is un- 
equitable. Statutory limitation is not con- 
cerned with merits. ILR (1963) 1 Ker 438, 


Rel. on. (Para 35) 
(E) Limitation Act (1963), Art. 1 — 
Mutual, open and current account — 


Article applies. 

In the case of mutual, open and cur- 
rent account the relevant provisions for 
considering the question is Art. 1 of the 
Limitation Act. As per that Article, there 
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is a period of three years for filing the 
suit from the close of the year in which 
the last item admitted or proved is enter- 
ed in the account and such year is to be 


computed as in the account. (Para 34) 
Cases Referred: Chronological Paras 
AIR 1971 SC 1482 16 
AIR 1968 Cal 292 31 
AIR 1968 Raj 214 27 
AIR 1967 All 391 15 
AIR 1064 Mad 191 27 
ILR (1963) 1 Ker 438 35 
AIR 1962 SC 1716 11 
AIR 1962 Mad 253 17, 27 


(1958) 2 All ER 711: (1958) 1 WLR 822 


26, 27 
AIR 1957 Trav Co 186 33 
AIR 1953 SC 225 31 
AIR 1952 Mys 107 33 
ILR (1951) 1 Cal 420 30 
(1949) 1 All ER 198:93 SJ 512 26 
AIR 1948 Mad 246 il 
(1947) 1 All ER 749 25, 26 
AIR 1941 PC 6 11 
AIR 1941 Mad 110 33 
AIR 1938 Cal 129 21, 33 
AIR 1936 All 820 (FB) 33 
AIR 1935 Cal 648 33 
AIR 1932 PC 165 11 
(1930) 2 Ch 44:99 LJ Ch 423 24, 25, 

26, 27 
AIR 1929 Mad 419 33 
(1929) 42 Harward LR 461 13 
(1928) 249 NY 458 29 
AIR 1924 All 855 14, 16 
(1910) ILR 37 Cal 461 33 
(1902) AC 325:71 LJ KB 667 30 
(1896) AC 44:65 LJ QB 213 23 
(1873) 20 Suth WR 375 11 
(1865) 144 ER 639: 18 CB (NS) 748 18 
(1856) 3 Drew 628:61 ER 1043 21 
(1845) 5 Hare 55:67 ER 825 21 
(1823) 2 B & C 23:107 ER 291 21 


S. N. Poti, C. M. Devan and P. E. Nara- 
yana Swamy, for Appellants; T. S. Ven- 
kiteswara Iyer and P. K. Balasubramani- 
am, for Respondents. 


CHANDRASEKHARA MENON, J.:— 
The scope and ambit of a co-heir’s autho- 
rity to enlarge the period of limitation as 
against the other co-heirs or co-owners 
by an acknowledgment of liability or 
payment of interest or principal is the 
main question that arises in this appeal. 
As the answer to this question would, 
to a great extent, be influenced by the 
facts and circumstances of the case, it is 
only proper that we give a rather detail- 
ed history of the case. Purushothaman 
and Company, a partnership firm of 
which one T. V. Naganathan who has 
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filed this suit, from which the appeal 
arises, on behalf of the firm and the ist 
defendant are partners, were doing busi- 
mess in purchase and sale of paddy from 
1961 onwards. One Sri N. 5S. Vaidya- 
natha Iyer, father of defendants 1 to 10 
and husband of the 11th defendant was 
the proprietor of Sri  Balasubramania 
Rice Mills. The place of business of the 
firm as well as the rice mill was in Tri- 
chur town. The plaintiff-firm was having 
its office in one of the rooms of a build- 
ing belonging to Sri Vaidyanatha Iyer 
and was situated adjacent to the Rice 
Mills. The paddy purchased by the plain- 
tiff-firm was being hulled in the said 
Rice Mills. The hulling charges as well 
as the rent due for the room used as 
office were being credited in an account 
kept by the plaintiff in the name of the 
Rice Mills. Large amounts were being 
advanced by the plaintiff to Vaidyanatha 
dyer for the running and maintenance of 
the Rice Mills, which amounts were also 
debited in the said accounts. Sri Vaidya- 
matha Jyer had undertaken to repay the 
amounts so taken with interest. Accord- 
ing to the plaintiff, there was thus mu- 
tual, open and current accounts between 
the plaintiff-firm and the Rice Mills from 
1961 onwards. 


2. There was a temporary break in 
the plaintiff's business in 1965 on ac- 
count of the Paddy Control Order. 
Vaidyanatha Iyer died in January, 1968. 
At the time of his death more than 
Rs. 60,000 were outstanding to be paid by 
him to the plaintiff-firm. It is the plain- 
tiffs case that Vaidyanatha Iyer during 
his lifetime had acknowledged his liabi- 
lity to pay the amount due from him in 
accordance with the accounts. The origi- 
nal plaint filed proceeds on the basis 
that after the death of Vaidyanatha Iyer, 
the defendants as members of a joint 
Hindu family became liable for the 
amount concerned, and the first defen- 
dant as the manager of the family exe- 
cuted in favour of the plaintiff a pass 
book evidencing the debt of the Rice 
Mills and personally undertaking to dis- 
charge the same. Small payments made 
by the 1st defendant subsequently, were 
entered in the pass book towards the 
outstanding debt. Plaintiff further pro- 
ceeds to state that during the lifetime of 
Vaidyanatha Iyer the Ist defendant was 
solely attending to the management of 
the Rice Mills and all the properties in- 
cluding in the Rice Mill inherited by the 
defendants from Vaidyanatha Iyer came 
into possession of the Ist defendant after 
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his death. The Ist defendant managed the 
properties and continued the business for 
and on behalf of all the defendants, ac- . 
cording to the plaintiffs’ case. It is alleg- 
ed that the acknowledgments and part 
payments made by the lst defendant 
were in the course of such management 
and as the duly authorised agent in law 
of the other co-heirs of Vaidyanatha Iyer, 
namely defendants 2 to 11. As on 1-4- 
1971 a sum of Rs. 36,261.55 was outstand- 
ing to be paid to the plaintiff. Interest at 
the rate of 9% per annum is claimed in 
the plaint from 1-4-1971 as being due to 
the plaintiff. The liability of the defen- 
dants are sought to be fastened, on the 
basis of their being members of the joint 
family as such and also as heirs of de- 
ceased Vaidyanatha Iyer. The lst defen- 
dant is said to be personally liable to dis- 
charge the amounts. The plaint is brought 
forward on the allegation that in spite of 
demand the defendants are refusing to 
pay the amount. The ist defendant 
though a partner of the firm is brought 
on the party array as a defendant as he 
the 
amount sued for. 


3. The Ist defendant himself and de- 
fendants 2. 3, 7, 10 and 11 together filed 
written statements in the case. Subse- 
quently an additional written statement 
was filed by defendants 2 to 11. 


4. It might be noted that the 1st de- 
fendant though he filed written statement 
did not proceed to contest the suit. In his 
written statement he takes up the posi- 
tion that the business of the plaintiff- 
firm came to an end because of the Paddy 
Control Order in the last quarter of 
1964. The firm was not dissolved and 
the accounts of the partnership settled 
and the amount due to him have not 
been paid. He alleges in the written 
Statement that the assets of the partner- 
ship are in the hands and enjoyment of 
the other partner Sri Naganathan. Ac- 
cording to the 1st defendant he was not 
consulted by Naganathan in filing the 
suit. and without his junction as a plain- 
tiff or as a defendant representing the 
plaintiff-firm, the suit is not maintain- 
able, He states that because of his friend- 
ship with Naganathan from his child- 
hood onwards he was signing all the 
papers and documents tendered by Naga~ 
nathan without looking into the contents 
thereof. According to his knowledge, his 
father has not acknowledged any debt 
nor he himself has acknowledged any 
debt of his father to Naganathan or to 
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anybody. He denies that he was the 


manager of the joing family, and asserts 
that he had never acknowledged any 
liability as manager of the joint family 
or as agent of defendants 2 onwards. He 
also states that he has not been authoris- 
ed by the defendants to make any such 
acknowledgments. He points out that 
Vaidyanatha Iyer’s properties are his 
own self-acquisitions and not ancestral 
properties and his heirs succeeded to 
those properties on Vaidyanatha Iyer’s 
death as tenants-in-common. Any ac- 
knowledgment by the Ist defendant could 
not bind the right, title and interest of 
the other defendants in the estate of de- 
ceased Vaidyanatha Iyer. The plaint 
claim is barred by limitation. The 1st de- 
fendant also contends that interest can- 
not be claimed at a rate more than 6%. 
The correctness of the amount shown in 
the plaint is also disputed. It is stated 
that if at all any amounts are due from 
the Mills, it has only to be adjusted in 
the account against the lst defendant. 
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5. We will now go into the conten- 
tions raised by defendants 2 onwards. 
They are more material for the purpose 
of the decision in the appeal. According 
to them the business of the plaintiff-firm 
was stopped in 1964 and the accounts þe- 
tween the partners were settled and 
closed even though no formal deed of 
dissolution was drawn up. It is their case 
that Naganathan in collusion with and 
taking advantage of the weakness of the 
Ist defendant managed to bring about 
the so-called acknowledgments and kai- 
padas to show that the family of the 
defendants is a debtor. The family has 
nothing to do with the liability of the 
ist defendant, if any. The Rice Mill had 
stopped functioning in 1965 and at the 
time of death of Vaidyanatha Iyer in 
1968 there was no business. Under the 
Hindu Succession Act the defendants in- 
herited the Rice Mill of Vaidyanatha 
Iyer as tenants-in-common in equal 
shares. They do not constitute a joint 
Hindu family and the Ist defendant is 
not the manager of any such family. 
Long after the death of Vaidyanatha Iyer 
the Ist defendant is said to have applied 
for and took out a licence to run the 
Mill in his own name. The other defen~ 
dants have nothing to do with the con- 
duct of such business and they are not in 
any way Hable for the debts of the Ist 
defendant or for any of his actions. The 
allegation in the plaint that large ad- 
vances were made by the  plaintifi-firm 
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for the upkeep and running of the Rice 
Mills is denied. Dealings between the 
plaintiff and Mills have ceased with the 
stoppage of the business of the plaintiff- 
firm in 1964. The defendants also cen- 
tend that there was no amount due from 
Vaidyanatha Iyer at the time of his death 
to the plaintiff-firm. According to them 
even when Vaidyanatha Iyer was. alive 
the elder son, the lst defendant, had exe- 
cuted kaipadas ‘to Naganathan and his 
nominees evidencing his liability. There 
was no necessity for Vaidyanatha Iyer 
to acknowledge any liability. The ac- 
knowledgment made by the Ist defen- 
dant if any is not binding on the other 
defendants or their shares in the proper- 
ties of Vaidyanatha Iyer. The rate of in- 
terest is also disputed as well as the 
plaint amount. They positively assert 
that the plaint claim is barred by limi- 
tation. 


6. In the additional written statement 
which they filed they categorically state 
that they have not authorised the Ist 
defendant to acknowledge any liability 
or to make any part payment on their 
behalf, that if the Ist defendant has 
given any such acknowledgment or made 
any part payment, it cam only be the 
result of fraud and collusion between 
Naganathan and the Ist defendant and 
during the lifetime of Vaidyanatha Iyer 
the mill was being managed by Vaidya- 
natha Iyer and not by the Ist defendant. 
They refuted the allegation made by the 
plaintiff that after the death of Vaidya- 
natha Iyer, all the assets came under 
possession and management of the Ist 
defendant. The agency set up of the Ist 
defendant as representing the other de- 
fendants is denied. It is stated after the 
death of Vaidyanatha Iyer his assets 
were obtained by his heirs in accordance 
with the provisions of the Hindu Succes- 
sion Act. 


7. Number of issues were raised in. 
the suit. In regard te the competency of 
Sri Naganathan to file the suit the court 
found in favour of Sri Naganathan in the 
light of the fact that this contention 
though raised by the ist defendant he 
had not cared to go into the box to. speak 
to his case and his counsel had not even 
cared to cross-examine P.W. 1, Sri Naga- 
nathan. The court found that there were 
no joint family properties belonging to 
the defendants and that the properties 
left by Vaidyanatha Iyer are his self- 
acquisitions. In regard to the question 
whether the let defendant was the 
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manager of the joint family of the de- 
fendants, the court found against the 
plaintiff and in favour of the defendants. 
The lower court also held that the pro- 
perties left by deceased Vaidyanatha 
Iyer were his self-acquisitions which fact 
was not really disputed at the- evidence 
stage. 


8. However, the court held against 
defendants as far as their contention that 
the plaintiff-firm stopped business in 
1964 and that the accounts of the part- 
nership were settled. The debt as men- 
tioned in the plaint was found due from 
the deceased Vaidyanatha Iyer and his 
properties were liable for the same, no 
doubt subject to the law of limitation. 
The court found from the evidence in 
the case that at the time of death of 
Vaidyanatha Iyer, there was an amcunt 
of Rs. 57,184.42 liable to be paid by him 
to the plaintiff-firm and the properties 
left by him are liable for the debt as 
claimed in the plaint subject to law of 
limitation. On the evidence it was fur- 
ther held that the account between the 
plaintiff and Balasubramania Rice Mills 
was mutual, open and current, and en 
the basis on which the accounts are kept 
between the parties there was a period 
. of three years from 31-3-1966 for filing 
the suit. Then the court held that the 1st 
defendant is the authorised agent of the 
other defendants and he was competent 
to acknowledge the liabilities for and on 
behalf of the other defendants, that the 
ist defendant acted as agent of the other 
defendants in respect of the properties 
inherited by him and the other defen- 
dants from Vaidyanatha Iyer and that 
the acknowledgment set up by plaintiff 
is true and vaild. In the light of this the 
plaint claim was held to be not barred 
by limitation. The court was also of the 
view that the interest claimed in the 
plaint is not excessive. In the result the 
suit was decreed in terms of the plaint 
with costs against the lst defendant and 
the properties of deceased Vaidyanatha 
Iyer in the hands of defendants 1 to 11. 
Future interests at the rate of 6% per 
annum on the principal sum was allowed 
from the date of suit till the date of 
realisation. 


9. It is from this decree that defen- 
dants 2 to 11 have come up in appeal to 
this Court. It is their contention in the 
appeal that the transactions entered be- 
tween the Ist defendant and the plain- 
tiff-firm after the death of Vaidyanatha 
Iyer in the running of Rice Mill was in 
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his own behalf and on his own responsi- 
bility and without the junction of the 
other defendants. Therefore those trans- 


actions could only be treated as fresh 
transactions between the plaintiff and 
the Ist defendant. It is their case that 


the various reasons given by the court 
below to find that the lst defendant was 
the authorised agent.of the other defen- 
dants are unsustainable and not based on 


_ proved facts. They also state that the 1st 


defendant really obtained the licence of 
the Rice Mill on his own behalf and de- 
fendants 2 onwards had no right or liabi- 
lity in the Rice Mill business run by the 
Ist defendant and the Rice Mill property 
which belonged to them in tenancy in 
common cannot be proceeded against for 
the recovery of liabilities or debts in- 
curred by the ist defendant. They point 
out that on the evidence on record and 
in the circumstances of the case it can- 
not be said that the lst defendant, one 
of the co-owners acted on behalf of 
others with the express or implied con- 
sent or that the other co-owners acquies- 
ced in or ratified the acts of the Ist 
defendant alleged to be done on behalf 
of them. It is their case that the kaipada 
Ext. A27 cannot be relied to get over 
the bar of limitation. It is in the hand- 
writing of the plaintiff and was signed by 
the lst defendant as proprietor of the 
said Rice Mill over which business the 
other defendants had no control or in- 
terest. The wording in the kaipada is 
stressed by the defendants in regard to 
their contention that the Ist defendant 
had not acted on their behalf. It is their 
further case that Ext. A27 is a colour- 
able and spurious document inasmuch as 
the person who wrote it and the person 
who signed it did so in their own interest 
as to their own advantages, they being 
the only two partners of the plaintiff- 
firm. It is strongly contended on behalf 
of the defendants that showing of the 
debt in Ext. X13 series documents and/or 
acknowledgment of the debt in the kai- 
pada Ext. A27 and the payment as seen 
made in Ext. A27 will not amount to ac- 
knowledgment of debt as contemplated 
in S. 18 of the Limitation Act. It is their 
case that the court below had overlooked 
the fact that the mill being run by the 
ist defendant in his individual capacity, 
any acknowledgment or payment made 
by him will not bind the appellants in 
any manner. The court below grossly 
erred in holding that the Ist defendant 
was the authorised agent of the other 


defendants and was authorised to ac- 


>; 
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knowledge liabilities for and on behalf 
of the other defendants. 

10. Mr. Narayanan Poti learned coun- 
sel for the appellants in putting their 
case before us stressed on three reasons 
which according to him would establish 
that there had not been any acknowledg- 
ment of the liability of Sri Vaidyanatha 
Iyer in regard to the amount he owed 
to the plaintiff-firm, for and on behalf 
of the appellants. They are: (i) on a pro- 
per construction of the alleged acknow- 
ledgment in Ext. A27 it will be seen that 
the same has been done by the Ist defen- 
dant in his individual capacity and not as 
representing the other co-heirs; (ii) there 
was absolutely no proof that the lst de- 
fendant had been authorised: as an agent 
by the other defendants and (iii) it was 
pointed out that the 1st defendant him- 
self is a creditor; being a partner of the 
plaintiff-firm his interest conflicts with 
that of the other co-heirs to a great ex- 
tent, and the acknowledgment in Ext. 
A27 is on that ground vitiated and can- 
not be relied upon. We will deal with 
these questions one by one. First we take 
the second ground advanced by the 
learned counsel, namely, whether the 1st 
defendant has been authorised to act as 
an agent on behalf of the other co-heirs. 

11. The effect of acknowledgment in 
writing is provided for in S. 18 of the 
Limitation Act, 1963 which reads as fol- 
lows: 


“18. (1) Where, before the expiration 
of the prescribed period for a suit or ap- 
plication in respect of any property or 
right, an acknowledgment of liability in 
respect of such property or right has 
been made in writing signed by the party 
against whom such property or right is 
claimed, or by any person through whom 
he derives his title or liability, a fresh 
period of limitation shall be computed 
from the time when the acknowledg- 
ment was so signed. 

(2) Where the writing containing the 
acknowledgment is undated, oral evi- 
dence may be given of the time when 
it was signed; but subject to the provi- 
sions of the Indian Evidence Act, 1872, 
oral evidence of its contents shall not be 
received. 

Explanation For the purpose of this 
section. 

(a) an acknowledgment may be suffici- 
ent though it omits to specify the exact 
nature of the property or right, or avers 
that the time for payment, delivery, per- 
formance or enjoyment has not yet come 
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or is accompanied by a refusal to pay, 
deliver, perform or permit to enjoy, or 
is coupled with a claim to set-off, or is 
addressed to a person other than a per- 
son entitled to the property or right, 


(b) the word ‘signed’ means signed 
either personally or by an agent duly 
authorised in this behalf, and 


(c) an application for the execution of 

a decree or order shall not be deemed te 
be an application in respect of any pro- 
perty or right.” 
In regard to interpretation of the provi- 
sions in the Limitation Act many diver- 
gent views have been expressed. Some- 
times strict construction has been advo- 
cated and sometimes a liberal construc- 
tion has been encouraged. In the leading 
case of Luchmee Buksh Roy v. Runjit 
Ram Pundey ((1873) 20 Suth WR 375), 
the Judicial Committee of the Privy 
Council observed:— 


“It has been said that this case ought 
to be decided upon an. equitable con- 
struction and not upon the strict words 
of the statute; but their Lordships think 
that the statutes of limitation, like all 
others, ought to receive such a construc- 
tion as the language in its plain mean- 
ing imports. Statutes of limitation are 
in their nature strict and inflexible en- 
actments. The object of legislature in 
passing them is to quiet long possession 
and to extinguish stale demands. Such 
legislation has been advisedly adopted in 
India as it has been in this country and 
their Lordships think that in construing 
these statutes the ordinary rules of in- 
terpretation must prevail.” 

As the learned Commentator B, B. Mitra 
points out in his Limitation Act the sta~ 
tute of limitation is a disabling Act and 
therefore the limitation has to be found 
within the four corners of the statute. 
It is not permissible to alter or cut down 
the effect of the clear words by a com- 
parison with the language of the earlier 
statutes. It is for the litigant who pleads 
the bar to justify a construction which is 
other than literal and which would have 
the effect of depriving the party entitled 
to a right of the benefit arising by a lite- 
ral construction. (Lakshminarasimham 
v. Suryanarayana, AIR 1948 Mad 246). 
The fixation of the period of limitation 
must always be to some extent arbitrary 
and may frequently result in hardship 
and in construing such provisions equit- 
able considerations are out of place and 
the strict grammatical meaning of the 
words is the only safe guide— Nagendra 
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v. Suresh, (ATR 1932 PC 165 at p. 167); 
General Accident etc. v. Jan Mohamed 
(AIR 1941 PC 6 at p. 9) and Boota Mal v. 
Union of India (AIR 1962 SC 1716). 

12. On the above basis let us  consi~ 
der S. 18. The section itself imports that 
an agent can sign on behalf of a person. 
The authorisation need not be in writing 
and it has been held in many decisions 
that such authorisation can be implied 
from the facts and circumstances of the 
case, It has also to be noted that the 
lower court has correctly found (which 
finding is not attacked in this appeal) 
that the defendants had inherited the 
assets of Vaidyanatha Iyer including the 
.Balasubramania Rice Mill as tenants-in- 
common under S. 19 of the Hindu Suc- 
cession Act. It cannot be controverted or 
doubted that joint tenants or tenants-in- 
common as such have no implied autho- 
rity, in the absence of a contract to the 
contrary to act for all. A co-owner, as 
such, has no authority to enlarge the 
period of limitation, as against the other 
co-owners, by any acknowledgment of 
liability or payment of interest or prin- 
cipal. (We certainly note the difference 
of opinion between the different High 
Courts in regard to the question whether 
the payment of interest or part of prin- 
cipal of a debt by one of the co-heirs of 
a single debtor will save limitation a9 
regards the other co-heirs. This aspect 
will be considered at the appropriate 
stage.) 

13. As regards the question whether 
an agent can make the acknowledgment 
on behalf of the principal, the following 
principles will have to be taken note of. 
A representation made by an agent is 
admissible in evidence against the prin- 
cipal only in the following cases: 

“(a) Where it was made as part of a 
communication expressly authorised by 
the principal. 

(b) Where it has reference to some 
matter or transaction upon which the 
agent was employed on the principal's 
behalf at the time when the admission 
or representation was made, and the 
making thereof was within the ordinary 
course of that employment. 

(c) Where it has reference to some 
matter or transaction respecting which 
the person to whom the admission or re- 
presentation was made had been express- 
ly referred by the principal to the agent 
for information.” 

(See Bowstead on Agency, Thirteenth 
Edition, p. 352). 
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As is quoted in the same work; 


“It is important to distinguish between 
authority to do an act and authority to 
talk about it” (Morgan (1929) 42 Har- 
ward LR 461, 464): the scope of the 
agent’s authority as regards the making 
of admissions may therefore be much 
narrower than that of his authority to 
make contracts or dispose of property, 
for in the latter case the interests and 
possible losses of a third party must be 
considered. Thus in the absence of ex- 
press authority to make the communica- 
tion during which an admission is made. 
not only must the transaction about 
which the admission was made have been 
one upon which the agent was concerned 
on the principal’s behalf at the time of 
the admission, but also the admission 
must have been within his authority, and 
this may be difficult to establish, Be- 
yond this the principal will not be bound. 
Authority to make admission is a type 
of implied authority, but the implication 
should be made with caution.” (Bowstead 
on Agency, Thirteenth Edition, pp. 352 
and 353). 


14. This principle is reflected in the 
Indian decisions. In Uma Sankar v. 
Gobind Narain (AIR 1924 All 855) it was 
pointed out that the mere fact that the 
‘Munim’ of the defendants used to write 
letters on behalf of his principal is not 
sufficient in law to enable the Court to 
infer that he was an authorised agent 
for the purpose of making an acknow- 
ledgment of liability. In that case the 
particular letter purported to be from 
the principal to his creditor. The con- 
tents of the letter contained an acknow- 
ledgment of liability sufficient to come 
within the scope of S. 19 of the earlier 
limitation Act (corresponding to the pre- 
sent S. 18). The trial court held that the 
acknowledgment of the agent came with- 
in the meaning of Explanation 2 of the 
section, on the ground of defendant’s ad- 
mission that the agent used to write let- 
ters on behalf of the principal. There 
was no evidence that the particular let- 
ter was written by the authority of the 
principal or as to whether the agent was 
authorised to acknowledge debts on be- 
half of his principal. 


15. This decision was affirmed by a 
subsequent Division Bench of the Alla- 
habad High Court in L. R. Cotton Mills 
v. Aluminium Corpn. of India (AIR 1967 
All 391). In that case the acknowledg- 
ment was in the correspondence of a 
secretary of a corporation who was not 
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specifically authorised to acknowledge 
liabilities and bind the corporation. The 
correspondence was entered into for ex- 
ploring and clarifying the state of ac- 
counts. The court held that the state- 
ments in correspondence cannot amount 
to acknowledgment of a liability. Though 
it was argued in that case that the secre- 
tary of a corporation in Indian law is 
a responsible officer and as such must be 
deemed to have inherent powers to bind 
the corporation without any proof of any 
special authority to do so, this was not 
accepted. On the basis of the principles 
of Company Law the court said that the 
secretary has not by virtue of his pesi- 
tion any authority to make representa- 
tions to induce persons to contract with 
the company, the functions being min- 
isterial only. 


16. The decision in Uma Sankar v. 
Gobind Narain (AIR 1924 All 855) has 
been quoted with approval by the Sup- 
reme Court in L. C. Mills v. Aluminium 
Corpn. of India (AIR 1971 SC 1482). No 
doubt on the facts and circumstances of 
the particular case the letter in question, 
written by a person, who was Secretary- 
ecum-Accountant and holder of power of 
attorney of the corporation, to the com- 
pany and the statement of account en- 
closed therewith were held to be admis- 
sion of jural relationship of debtor and 
creditor and of the liability to pay the 
amount due at the foot of the account 


on finalisation of accounts. We would 
qucte the relevant portion in the Sup- 
reme Court decision: 

“Ordinarily, the functions of Subra~ 


manayam as the Secretary of the Corpo- 
ration would be ministerial and admin- 
istrative. As a Secretary only, he weuld 
have no authority to bind the corpora- 
tion by entering into contracts or cther 
commitments on its behalf. As the chief 
accountant and holder of a power of 
attorney, his functions in regard to the 
former would be to supervise over main- 
tenance of proper accounts. and in re- 
gard to the latter to look after and re- 
present the corporation in litigation. 
None of these three positions held by him 
would by itself or cumulatively make 
him a person duly authorised to make an 
acknowledgment binding on the corpora- 
tion. Also, the fact that he carried on 
correspondence for the corporation 
would not make him a person authorised 
to make an acknowledgment binding on 
the corporation. (See Uma Sankar v. 
Gobind Narain, ILR 46 All 892: (AIR 
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1924 All 855)). But such a description of 
the functions and duties performed by 
him would not be complete. If the cor- 
respondence together with the state- 
ments of accounts enclosed therewith is 
closely examined it becomes clear that he 
was authorised to scrutinise the claim 
made by the appellant-company, the 
various items for which the appellant- 
company clairned credit and to reject 
some, and what is important, to allow 
the others. That he had such an autho- 
rity is clear from the fact that in respect 
of such of the items which he allowed 
credit was given to the appellant-com- 
pany and necessary entries to the credit 
of the appellant-company were posted 
in the account maintained by the corpo- 
ration in its books of account.” 


17. A Division Bench of the Madras 
High Court in Thirumalai v. ©. L. Sri- 
nivasa Mills Ltd. (AIR 1962 Mad 253) 
said that an acknowledgment of liability 
under S. 19 of the Limitation Act of 1908 
will be valid where it is signed by an 
agent duly authorised in this behalf by 
the debtor. It is not necessary that the 
authorisation should be in writing. The 
authorisation need not also be in express 
terms, but can be implied from the 
course of conduct of the parties or from 
the surrounding circumstances of the 
case. Where under the terms of the 
managing agency (in that case) the man- 
aging agent was not expressly autho- 
rised to acknowledge the liabilities of 
the Company, the list of creditors sign- 
ed by the managing agent including his 
own name as one of the creditors of the 
company filed in proceedings under Sec- 
tion 153C of the Companies Act was held 
not to operate as a valid acknowledg- 
ment of the liability of the company in 
respect of the remuneration of the 
managing agent. 


18. We may also refer to an old Eng- 
lish decision in this connection in the 
Great Western Rly. Co. v. Willis ((1865) 
144 ER 639). There in an action against a 
railway company for not conveying 
cattle to market within a reasonable 
time, a county-court judge allowed evi- 
dence to be given of a conversation 
which took place a week after the alleg- 
ed cause of action arose, between the 
plaintiff and a ‘night-inspector’ at one 
of the company’s stations, whose duty it 
was to forward the cattle, in which the 
latter, in answer to a question as to why 
he did not send the cattle, stated that 
‘he had forgotten them’: Erle, C. J. held, 
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the rest of the court concurring that, the 
cfficer is not to be presumed to have had 
authority to make admissions relative to 
transactions gone by, so as to bind his 
employees. 

19. Let us go into the facts of the 
matter in this case. Vaidyanatha Iyer 
was admittedly conducting the rice mill 
and we will also proceed on the basis 
that during Vaidyanatha Iyer’s time it- 
self, the 1st defendant was attending to 
the management of the rice mill. After 
Vaidyanatha Iyer’s death, the 1st defen- 
dant makes an application for renewal of 
the licence. In a letter dated 30-3-1968, 
sent by the Ist defendant ea Bala- 
subramania Rice Mill’, for 'N. S. Vaidya- 
natha Iyer”, it is stated: 

“We are enclosing herewith our licence 
No. RM.272/TCR together with the chal- 
lan No. 13225 for Rs. 5, being the re- 
newal fee and request you to be kind 
enough to renew the licence and send the 
same to us. The erstwhile proprietor of 
the mill. N. S. Vaidyanatha Iyer died 
recently and we would request you to 
kindly transfer the licence in the name 
of his eldest son, Sri V. Subramanian. A 
letter of concurrence signed by his other 
brothers (5) will be sent to you shortly. 


Thanking you in the meantime” 
(See p. 11 of file Ext. X25). 
Page 15 of the said file contains the re~ 
newal application form dated 24-1-1969. 
The name of the applicant is shown as 
V. Subramanian. An application dated 
30-3-1968 signed by all the heirs of 
Vaidyanatha Iyer is seen in the file at 
page 3, which reads as follows: 


“The Balasubramania Rice Mill was 
in the name of late Shri N. S. Vaidya- 
natha Iyer, Puthole, Trichur. He passed 


away on 25-1-68. Even during the life- 
time of the late Shri Vaidyanatha Iyer, 
the mill was being managed by his eldest 
son Shri V. Subramaniam, and all cor- 
respondence was being signed by him in 
the capacity of Manager. The legal heirs 
of late Shri Vaidyanatha Iyer are as 
follows: 
. T. B. Janaki Ammal — wife. 
Subramaniam — Eldest Son. 
. Parasuraman — 
Gopalakrishnan — 
. Ramathan — 
. Sundara Raman — 
i Sivarama Krishnan — 
; Dharmambal Subramaniam 
Seethalakshmi Subramaniam 
10. Saraswathi Swaminathan 
11. Sundarambal Devarajan 


Daughter 


1) 


W 0O nN Dab whe 
ddadda 


n 
ELI 


All the legal heirs of the deceased 
Vydianatha Iyer do hereby declare and 
sign hereunder to the effect that we have 
absolute willingness to transfer the 
licence of the abovesaid Rice Mill in the 
name of No. 2 Sri V. Subramaniam. 


In view of our willingness to transfer 
the Mill in the name of No. 2 Sri V. Sub- 
ramaniam, it is humbly prayed that the 
licence of the rice mill for which appli- 
cation has already been made. may be 
renewed in his name immediately and 
orders issued.” 


D.W. 1 in his examination stated that he 
had signed in Ext. X25 application as 
desired by the Ist defendant. The lower 
court states that in the face of Ext. X25, 
the relevant application, the contention 
of the defendants that the Ist defendant 
has obtained licence of the Mill on his 
own behalf cannot for a moment be ac- 
cepted. The question is whether the Ist 
defendant was acting for and on behalf 
of the other defendants also in the mat~ 
ter of conduct of the Rice Mill. We are 
afraid that an affirmative answer to this 
cannot be given. It is not possible to 
come to the conclusion that the Ist de- 
fendant had taken up management of 
the rice mill as manager and for and on 
behalf of the other’ defendants as a 
managing co-owner. 


20. The court below takes it that the 
reference to the fact that the ist defen- 
dant was already in management of the 
Rice Mill during his father’s time in the 
application given to the authorities ex- 
pressing their willingness to transfer the 
licence to the Ist defendant will go to 
show that it is to manage the Mill in like 
manner that all the heirs have agreed to 
have the licence issued in the name of 
the lst defendant. That is not such an 
obvious inference that could so readily 
be made. The application of the legal 
heirs is only one intimating their willing- 
ness for transfer of the licence in the Ist 
defendant’s name. In one place of that 
application they state of their willing- 
ness to transfer the Mill in the name of 
the Ist defendant. But from that alone, 
one could not make any positive infer- 
ence to the effect that the other heirs of 
Vaidyanatha Iyer were washing off their 
hands. in regard to the conduct of the 
Mill and the loss or profit from it leav- 
ing to the Ist defendant alone. It might 
be a mistake for transfer of licence of 
the Mill as pointed out by the learned 
counsel for the plaintiff-respondent, Mr. 
T. S. Venkateswara Iyer. But is there 
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any record or any circumstance revealed 
in the evidence from which the court 
might safely come to the conclusion, no 
doubt acting on preponderance of proba- 
bility, that the other heirs of deceased 
Vaidyanatha Iyer authorised the Ist de- 
fendant to function as their manager or 
agent to run the Mill on their behalf? 
The answer could only be in the negative. 
Nor are we able to find out anything 
from the evidence to show that the loss 


or profit from the Mill were being shared . 


by the other co-heirs. The Mill was not 
such a flourishing concern then. It 
might very well be that the other heirs 
of Vaidyanatha Iyer might have thought 
to allow the 1st defendant to conduct the 
Mill at his own risk. Nothing in the file 
Ext. X25 would be against such an in- 
ference. If there is such positive evi 
dence to indicate that the Ist defendant 
was asked to take up the working of the 
Mill for and on behalf of the defen- 
dants, then there is nothing wrong in 
taking that the Ist defendant acted as 
the agent of all the heirs in the matter of 
working the Mill. But there is no positive 
evidence for making such an inference. 
The lower court places much reliance on 
some documents which will go to show 
that the 1st defendant was signing peti- 
tions and statements before the autho- 
rities styling himself ‘in some as manager 
and in some as managing partner of the 
Balasubramania Rice Mill. The court 
below states that if the Ist defendant 
was conducting the Mill on his own be- 
half, there was no necessity for him to 
sign the aforesaid documents in the capa- 
city of manager, or managing partner. A 
further inference is made by the court 
below that these documents show that 
the 1st defendant had held himself as 
the agent of the other co-owners, name- 
ly, defendants 2 onwards. But then the 
court forgets or omits to take into ac- 
count the fact that in the very acknow- 
ledgment relied on by the plaintiff what 
is stated is this: 


“This pass book is issued by me to 
M/s. Purushothaman & Co., Puthole, Tri- 
chur-4, showing an amount of Rupees 
57,596.42 (Fifty seven thousand five hun- 
dred ninety six and paise forty two only), 
due to them by Balasubramania Rice 
Mill, Puthole, Trichur as on 31-3-1969. 
Payments made in discharge of this 
amount will also be noted in this Pass 
Book and incorporated in the balance- 
sheet of Purushothaman & Co. at the 
end of the year.” 
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Below this he signs giving his address in 
the following manner: “V. Subramanian, 
S/o. N. S. Vaidyanatha Iyer, Prop. Bala- 
subramania Rice Mill, Puthole, Trichur- 
4”. Whether the word Proprietor used 
herein refers to Vaidyanatha Iyer or Sub- 
ramanian is not very clear. There is 
much in what the learned counsel for the 
appellant states that the word proprietor 
could only be the description of the Ist 
defendant as Vaidyanatha Iyer was dead 
at that time, even assuming that it indi- 
cates the proprietorship of Vaidyanatha 
Iyer over the Mill, even then, it might 
be noted that there is a total absence of 
any indication in this acknowledgrnent 
that the Ist defendant was signing as 
manager and for and on behalf of the 
other co-owners also. Why has he not 
indicated that he is acting on behalf of 
the other co-owners in the acknowledg- 
ment which is a very vital factor especi- 
ally, when we take into account the fact 
that he is himself one of the partners of 
Purushothaman & Company. Why did 
not the other partner insist on Subra- 
manian signing on behalf of the other 
co-heirs also, if really he was signing on 
behalf of them. We find also that the 
first payment towards the acknowleds- 
ed debt shown in the Pass Book is an 
amount transferred from the lst defen- 
dant’s account with the partnership. 
That amount isa very substantial 
amount, payment made on 1-4-1969 of 
Rs. 19,598.11. We find in the Pass Book 
two other signatures of Subramanian, 
the ist defendant, where he did not indi- 
cate that he was signing as the manager 
of the Mill or as authorised agent or re- 
presentative of the other co-heirs, An- 
other substantial amount of Rs. 3,276.20 
is seen transferred from the ist defen- 
dant’s partnership account for payment 
of the acknowledged debt. This was 
on 31-3-1971. The amount due to Subra- 
manian from the partnership account is 
only as money. We find very big sums 
being paid towards the acknowledged 
debt from his own resources by the Ist 
defendant. These to a great extent sup- 
port the appellant’s case that the Ist 
defendant was really conducting the Mill 
on his own behalf and further the ac- 
knowledgment of the debt is made by 
him only on his behalf. Even if the Mill 
was being conducted on behalf of all the 
heirs in the nature of the acknowledg- 
ment that is made it is difficult to come 
to the conclusion that the acknowledg- 
ment was on behalf of all the heirs. 
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21. We may in this connection refer 
to the following passage appearing in a 
decision of the Calcutta High Court in 
Azizur Rahman v. Upendra Nath (AIR 
1938 Cal 129). There speaking on behalf 
of himself and B. K. Mukherjee J. con- 
stituting the Bench Nasim Ali J. said: 


“If A and B are jointly and severally 
liable on a promissory note and if A dies 
appointing B as one of his executors and 
B pays interest, the character in which 
he makes the payment is a question of 
fact: see Atkins v. Trade Gold, (1823) 2 
B & C 23. Where a surviving person, 
who is also the executor of a deceased 
person, makes payment, which as a sur- 
viving person he is bound to make, the 
payment is to be usually taken to have 
been made by him personally and not as 
executor: see Way v. Basset, (1845) 5 
Hare 55; Thompson v. Waithman, (1856) 
3 Drew 628. Where there is a double 
liability and the surviving co-contractor 
or joint debtor makes the payment, he is 
presumed to be discharging his own 
liability-—- Lightwood on Time Limit of 
Actions, 384, Halsbury’s Laws of Eng- 
land (Hailsham Edition) Vel. XX, p. 644. 
In the absence of any evidence or cir- 
cumstances to show that defendant 1 
made the payment in both the capacities, 
it must be therefore presumed that he 
paid the interest in 1933 towards the 
discharge of his own liability as one of 
the original mortgagors.” 


22. The lower court also makes re- 
ference of instances where the Ist defen- 
dant had acted as agent of other defen- 
dants. Ext. X27 is the file relating to the 
acquisition of a portion of the property 
belonging to deceased Vaidyanatha Iyer 
and the disbursement of the compensa- 
tion regarding that. There a joint appli- 
cation had been filed by defendants 1 to 
11 on 8-5-1968, before the personal As- 
sistant to the District Collector, Trichur, 
requesting that the compensation amount 
in deposit may be paid to them as per 
the documents produced by them. It is 
further stated therein that all the heirs 
authorise and accept the ist defendant 
to receive the payment of the full amount 
on their behalf. This is a case of a speci- 
fic authorisation. From that no inference 
could be made that in the management 
of the Mill and acknowledgment of the 
debt, the 1st defendant acted as the au- 
thorised agent of the other defendants. 
It is also pointed out that the rent of a 
godown which belonged to Vaidyanatha 
Iyer and which had been inherited by 
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the defendants was received by the ist 
defendant as agent of the other defen- 
dants. It might be that in many matters, 
the ist defendant was acting as agent 
of the other defendants. But the question 
is whether in the light of the circum- 
stances revealed in the evidence and in 
the nature of the acknowledgment it 
could definitely be said or whether it 
could be inferred on the basis of proba- 
bility that the lst defendant was con- 
ducting the Mill on behalf of the other 
defendants and the acknowledgment of 
the debt concerned was on behalf of the 
other defendants. We have to take into 
account the cumulative effect of the facts 
and circumstances that have been reveal- 
ed in the case. We find it difficult to 
agree with the lower court that there is 
sufficient material before the court for 
coming to the conclusion that the Ist 
defendant has acknowledged the debt on 
behalf of all the other defendants, 


23. Another important factor in this 
matter which has to be considered is the 
third ground urged by Mr. Poti that the 
acknowledgment even if it is on behalf 
of all the co-heirs should be considered 
to be vitiated as the lst defendant is 
himself a creditor as regards the parti- 
cular debt concerned and his interest 
conflicts with that of the other defen- 
dants. He therefore contends that the 
acknowledgment cannot be relied on at 
all. He pointed out to the principle that 
every agent owes his principal fiduciary 
duties (that is duties of loyalty). It is a 
general rule established to keep trustees 
in the straight line of their duty that 
they shall not derive any personal ad- 
vantage from the administration of the 
trust property. The following passage 
from Lord Herschell in Bray v. Ford 
(1896) AC 44 at p. 51 has been quoted 
with approval in Lewin on Trusts at 
page 191 of the Sixteenth Edition: 


“It is an inflexible rule of a court of 
equity that a person in a fiduciary posi- 
tion...... is not, unless otherwise express- 
ly provided, entitled to make a profit; he 
is nct allowed to put himself in a posi- 
tion where his interest and duty con- 
flict.” 

At page 193 of the Book the learned 
author points out that the principle that 
a trustee must not benefit from his trust 
applies to agents, ete. There is much 
force in this contention. The acknowledg- 
ment is to a partnership of which the 
acknowledger is a partner. In such cir- 
cumstances, it is only proper that ex- 
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press consent of the other co-heirs is 
also obtained in making the acknowledg- 


ment and so indicated in the acknow- 
ledgment. 
24. It will be interesting and profit- 


able to glance at the relevant decisions 
on the matter. The first case that we 
would refer to in this connection is In 
re The Coliseum (Barrow), Limited, (1930) 
2 Ch 44. The facts of the case were as 
follows: A company during a period of 
several years was making - trade losses. 
The directors of the company were 
guaranteeing its bank overdraft and also 
making cash advances to it. In order to 
help its affairs, they allowed their remu- 
neration as directors to stand over and 
to remain a debt due from the company 
to them. March 31, 1919, was the last 
occasion upon which they received their 
remuneration in fees. On March 25, 1929, 
an order for the compulsory winding up 
of the company was made. From 1919 
to that date the amounts due to directors 
were shown from year to year in the 
company’s balance sheets, each of which 
was duly signed by the directors. The 
balance-sheets were in each year duly 
presented by the directors to the share- 
holders at the annual general meetings, 
and were duly passed by the company. 
The applicant “on the summons in the 
case”, a director who had been present 
at each of the meetings at which balance- 
sheets were adopted, presented to the 
liquidator a proof for 9501, being the 
amount due to him in respect of direc- 
tor’s fees at the date of the winding up. 
The liquidator admitted the proof for 
only 6001, rejecting the full proof on the 
ground that all directors’ fees which ac- 
crued due more than six years before the 
date of the winding-up order were bar- 
red by the Statute of Limitations. By 
the summons the applicant asked that 
the decision of the liquidator rejecting 
his proof to the extent of 3501, might be 
reversed, and that the proof might be 
allowed in the full sum of 9501, Mau- 
gham J. hearing the matter observed: 


“In the present case the directors of 
the company, at various board meetings 
held from time to time, passed the 
balance-sheets before them and two of 
them signed the balance-sheets on behalf 
of the board pursuant to S. 114 of the 
Companies (Consolidation) Act, 1908. Ac- 
cordingly, had the statement been made 
in the balance-sheet that the cempany 
owed a specified sum to a shareholder 
to whom the balance-sheet was sent in 
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the usual way that would have amount- 
ed, I think, to a sufficient acknowledg- 
ment within the authorities. The diffi- 
culty in the present case is that the pro- 
mise, if any, is a promise by the direc- 
tors, as a board acting on behalf of the 
company, to pay to themselves the 
amount of the directors’ fees, and it 
seems to me that this is not in the cir- 
cumstances a promise to pay on behalf 
of the company. Having regard to the 
position which a director, as agent of the 
company, necessarily occupies in rela- 
tion to the company, it would not have 
been competent action to the beard. act- 
ing as a board, to authorise the giving of 
a definite promise to pay te themsélves. 
They would all have been interested in 
the matter, and so would have been in- 
capable of passing the resolution so as 
to bind the company. 

Accordingly I must hold that the 
balance-sheets in question do not amount 
to acknowledgments in writing within 
Lord Tenterden’s Act, and the claim 
must fail.” 

The relevant provision in Lord Tenter- 
den’s Act, 1828 referred to in the above- 
mentioned decision is as follows: 


in actions of debt or upon the 
Case grounded upon any simple contract 
no acknowledgment or promise by words 
only shall be deemed sufficient evidence 
of a new or continuing contract, where~ 
by to take any case out of the operation 
of the said enactments or either of them 
(i.e, the Statute of Limitations and an 
Trish Act, 10 cha 1, sess 2, c 6) or to de- 
prive any party of the benefit thereof, 
unless such acknowledgment or promise 
shall be made or contained by or in some 
writing to be signed by the party charge- 
able thereby.” 

25. No doubt Maugham J. was deal- 
ing with a case where the acknowledg- 
ment had to be one from which a pro- 
mise to pay could be inferred but 
Atkinson, J. said in Ledingham v. Ber- 
mejo Estancia Co. Ltd., ((1947) 1 All ER 
749): 

“There is this further point. It is said 
that Maugham, J., (In Re Coliseum (Bar- 
row) Ltd. (1930) 2 Ch 44 was dealing 
with an acknowledgment that had to be 
one from which a promise to pay could 
be inferred. The Limitation Act, 1939, 
had made a mere acknowledgment suffi- 
cient, and it is said: “There is a difference 
now because all you want now is an ac- 
knowledgment and you have not to 
consider whether the circumstances are 
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such as to amount to a promise to pay. 
You do not need the promise to pay. It 
is only an acknowledgment, an acknow- 
ledgment made to the creditor, and upon 
that the principle of that decision ought 
not to apply’. I have difficulty in seeing 
the distinction there. J] think that, if a 
trustee cannot rely on a promise to him- 
self, it would be difficult to say he could 
rely on an acknowledgment which he 
makes to himself. So I am not disposed 
to draw that distinction...... 7 

26. The principles laid down in these 
two cases have been referred to and fol- 
lowed in Re Transplanters Ltd. ((1958) 
2 Ail ER 711). The head-note of the said 
decision reads as hereunder: 

“On Dec. 19, 1955, a company was 
ordered to be wound-up. The applicant 
sought to prove for money lent to the 
company by him but the liquidator re- 
jected his proof on the ground that the 
debt was statute-barred. The applicant 
relied on two balance-sheets of the com- 
pany, those for 1951 and 1953, as acknow- 
ledgments of the company’s indebtedness 
within the Limitation Act, 1939. S. 23 (4). 
At all material times the applicant was 
one of the two directors of the company, 
and the balance sheets were signed by 
the two directors and certified by the 
auditors, whose signature was appended 
to the balance-sheets for the purpose of 
such certification. 

Held: the balance-sheets did not con- 
stitute acknowledgments of the debt for 
the purposes of the Limitation Act, 1939, 
S. 23, because— 

(a) the applicant himself had signed 
the balance-sheets, his signature being 
necessary in order to comply with the 
Companies Act, 1948, S. 155 (1), and it 
was not competent to the applicant, in 
his fiduciary capacity as director, to give 
such an acknowledgment to himself. 

Re Coliseum (Barrow) Ltd. ((1930) 2 
Ch 44) and Ledingham v. Bermejo Esta- 
ncia Co. Ltd. ((1947) 1 All ER 749) ap- 
plied. 

(b) the auditors were not agents of the 
company for the purpose of giving any 
euch acknowledgment, and their signa- 
ture of their certificate of the balance- 
sheets was not the signature of agents 
within S, 24 (4) of the Limitation Act, 
1939, g 

Jones v. Bellgrove Properties Ltd. 
((1949) 9 All ER 198) distinguished.” 

27. The dictum in the aforementioned 
case has been followed in Thirumalai 
Iyengar v. Official Liquidator, Srinivasa 
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Mills Ltd. (AIR 1962 Mad 253). Krishna- 
swami v. M/s. S. C. Constructions Pvt. 
Ltd. (AIR 1964 Mad 191) goes to a fur- 
ther extent. In that case the question 
related to the acknowledgment of debt 
made by the Board of Directors of a 
company. The Board had expressly ac- 
knowledged the debt of one of its direc- 
tors. The creditors of the director was 
not a party to the resolution. Still prin- 
ciples laid down in In re Coliseum (Bar- 
row) Ltd. (1930) 2 Ch 44 and In re 
Transplanters Ltd. (1958) 2 All ER 71r 
were held to be applicable there. We 
might point out that the dictum in the 
second Madras case was not accepted by 
the Rajasthan High Court in Babulal 
Rukmanand v. Official Liquidator (AIR 
1968 Raj 214). There it was held: 


“Where the balance-sheet of the Com- 
pany is signed by minimum two Direc- 
tors as required by law and having no 
fiduciary relation with the creditor, the 
acknowledgment of the debt is not viti- 
ated, only because the balance-sheet is 
also signed by one more director having 
fiduciary relation with the creditor.” 


28. Having due consideration to the 
facts and circumstances of the case we 
are of opinion that the Ist defendant 
himself could not acknowledge the debt 
due to the partnership firm of which he 
is a partner for and on behalf of the 
other co-heirs. The Ist defendant would 
be entitled to half share in the acknow- 
ledged debt. In the matter of acknow- 
ledgment of the principal debt there is 
a conflict of interest and duty as far as 
he is concerned. 


29. In Meinhard v. Salmon, (1928) 249 
NY 458 at p. 464, Candozo C. J. speaking 
for the New York Court of Appeals, 
made the following observations: 

“Many forms of conduct permissible 
in a worksday world for those acting at 
arm’s length, are forbidden to those 
bound by fiduciary ties, A trustee is held 
to something stricter than the morals of 
the market place. Not honesty alone, but 
the punctilio of an honour the most sen- 
sitive, is then the standard of behavicur. 
As to this there has developed a tradi- 
tion that is unbending and inveterate. 
Uncompromising rigidity has been the 
attitude of courts of equity when peti- 
tioned to undermine the rule of undivid- 
ed loyalty by the “disintegrating erosion” 
of particular exceptions. Only thus has 


the level of conduct for fiduciaries been’ 


kept at a level higher than that trodden 
by the crowd. It will not consciously be 
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lowered by any judgment of this court.” 
After quoting the above observations, 
the learned authors George W. Keeton 
and Georg Schwarzenberger stated in 
their “Current Legal Problems” Vol. 8 
at page 9i: 

“This statement emphasises the fact 
that in the administration of a trust ït 
is the duty of a trustee to prefer the in- 
terests of the beneficiaries to his own, 
and that wherever there is a risk of con- 
flict between the trustee’s self interest 
and his duty to the beneficiaries, the 
policy of the law is directed to removing 
the risk by imposing an absolute re- 
quirement upon him to act in accordance 
with his duty. The rule is not confined to 
trustees but applies to other fiduciaries 
as well— guardians, personal representa- 
tives, receivers, agents, company direc- 
tors and partners, though, perhaps, it 
applies to these with a lesser degree of 
intensity than it does to trustees.” 


30. We have earlier pointed out that 
in acknowledging the debt, the Ist de- 
fendant does not hold himself out as the 
agent of the other co-heirs. He does not 
state that he is signing for and on behalf 
of the other co-heirs. To a great extent 
this goes against the plaintiff’s conten- 
tions. We do not think that there is any 
error in concluding from this that in ac- 
knowledging the debt the 1st defendant 
was only acting on his own behalf. In 
order that a person may be bound by a 
contract made by an alleged agent with- 
out express authority, there must be 
some words or conduct of the principal 
and such words or conduct must have 
induced a belief in the mind of the other 
contracting party as to the authority of 
the alleged agent to act for the principal 
land it has to be further established that 
relying thereon the other contracting 
party entered into the contract with the 
agent. See in this connection Rhotas In- 
dustries Ltd. v. Maharaja of Kasimbazar 
China Clay Mines (ILR (1951) 1 Cal 420 
at pp. 426 to 428). The following quota- 
tion from Lord Halsbury in Farquharson 
Brothers & Co. v. C. King & Co., (1902) 
AC 325 at p. 333: has been quoted in the 
Calcutta decision also: 


“But, say learned counsel for the res~ 
pondents, not only was he a delivery 
clerk, but sometime he had power and 
authority to make a contract. Suppose 
he had — what then? Was anybody mis- 
led by that? Did anybody act in that 
belief? No one. Therefore, any notion of 
anybody, acting upon something that was 
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held out and represented is entirely out 
of the question.” 

We might also state that it will not be 
safe to rely on the oral evidence of either 
the plaintiff or of the 2nd defendant in 
the nature of their interest. 


31. Mr. T. S. Venkiteswara Iyer said 
that entries in the pass book, Ext. A29 
was more in the nature of an account 
stated. He relied on the decisions in 
Durga Prasad v. Fateh Chand (AIR 1968 
Cal 292) and Hiralal v. Badkulal (AIR 
1953 SC 225). It is certainly true that an 
account stated may take the form of a 


mere acknowledgment and other ele- 
ments being present a document does 
not cease to be an account stated. But 


then it might be noted that there is no 
suit on the accounts as such. In the plaint 
the case has not been put on account 
stated. Apart from that tinless the fact 
that the Ist defendant has been autho- 
rised by the other co-heirs for making 
the relevant entry, we do not understand 
how Mr. Venkiteswara Iyer’s argument 
could help the plaintiff. Mr. Venkiteswara 
Iyer also contends that in the matter of 
conduct of the Rice Mill the co-heirs of 
Vaidyanatha Iyer was acting as a virtual 
partnership. We are afraid it is difficult 
to draw such a conclusion from the evi- 
dence in the case. 


32. The learned counsel for the plain- 
tiff-respondent then sought to rely for 
an extended period of limitation based on 
S. 19 of the Limitation Act. Section 19 
reads: 

“I9. Where payment on account of a 
debt or of interest on a legacy is made 
before the expiration of the prescribed 
period by the person liable to pay the 
debt or legacy or by his agent duly 
authorised in this behalf, a fresh period 
of limitation shall be computed from the 
time when the payment was made: 

Provided that, save in the case of pay- 
ment of interest made before the lst day 
of January, 1928, an acknowledgment of 
the payment appears in the handwriting 
of, or in a writing signed by, the person 
making the payment. 

Explanation.— For the purposes of this 
section.— 

(a) Where mortgaged land is in the 
possession of the mortgagee, the receipt 
of the rent or produce of such land shall 
be deemed to be a payment; 


(b) ‘debt’ does not include money pay- 
able under a decree or order of a court.” 
There is certainly a difference Sel 
Ss. .18 and. 19, Asin the-case of an acknow- 
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ledgment under S. 18, a payment under 
S. 19 is also required to be recorded in 
writing. But under S., 18 the writing 
must contain within itself an admission 
of existing liability, while under S. 19 
it is sufficient if the writing merely re- 
cords the fact of payment. An endorse- 
ment of payment need not imply an ac- 
knowledgment of ability; where- 
as an acknowledgment for pur- 
poses of Section 18 must be by 
the person against whom the pro- 
perty or right in question is claimed or 
by some person through whom he de- 
rives his title or liability, a payment for 
the purposes of S. 19 need only be by the 
person liable to pay the debt. An ac- 
knowledgment under 5. 18 only operates 
against the person who makes the ac- 
knowledgment and those claiming under 
lhim, but subject to the provisions of 
sub-s, (2) of S. 20, a payment under Sec- 
tion '19 saves limitation against all the 
persons who are liable for the debt. 
Therefore can the payment by the Ist 
defendant of the amounts shown in the 
pass book save limitation as far as the 
other defendants are concerned. We will 
in this connection quote S. 20 also: 

"20. (1) The expression ‘agent duly 
authorised in this behalf? in Ss. 18 and 19 
shall, in the case of a person under dis- 
ability. include his lawful guardian, com- 
mittee or manager or an agent duly au- 
thorised by such guardian. committee or 
manager to sign the acknowledgment or 
make the payment, 

(2) Nothing in the said sections ren~ 
ders one of several joint contractors, 
partners, executors or mortgagees 
chargeable by reason only of a written 
acknowledgment signed by, or of a pay- 
ment made by or by the agent of, any 
other or others of them. 

(3) For the purposes of the said sec 
tions,— 

(a) an acknowledgment signed or a 
payment made. in respect of any liability 
by, or by the duly authorised agent of, 
any limited owner of property who is 
governed by Hindu Law, shall be a valid 
acknowledgment or payment, as the case 
may be, against a reversioner succeeding 
to such liability; and 

(b) where a liability has been incurred 
by, or on behalf of a Hindu undivided 
family as such, an acknowledgment or 
payment made by, or by the duly autho~ 
rised agent of, the manager of the family 
for the time being shall be deemed to 
have been made on behalf of the whole 
family,” 
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33. The question has often arisen 
whether the co-heirs of a single debtor 
will be joint contractors within the 
meaning of S. 20. There is a wide diver- 
gence of opinion with regard to this in 
the decisicns of the various High Courts. 
This is because of the diverse meanings 
given to the word joint contractors, oc- 
curring in sub-s. (2) of S. 20. This dif- 
ference of opinion on the point has been 
well summarised in Chitaley and Rao’s 
‘Limitation Act’ at p. 635, Vol. I of the 
n (1964) Edition. We may extract that 

ere: 


“Where two or more persons jointly 
make a contract with another person, the - 
former will be joint contractors, The 
question has arisen if the expression 
‘joint contractors’ in this section includes 
any other class or classes of persons and 
if so, what class or classes of persons? On 
this question, there is a conflict of deci- 
sions. The different views taken may be 
classified as follows: 


(1) The first view is that the test to be 
applied to see if any set of persons would 
constitute joint contractors is whether 
they are jointly liable on a contract 
which, when it was made, was made by 
two or more persons jointly. According 
to this view, where a contract is made 
by two or more persons jointly, all per- 
sons who are jointly liable on such a con- 
tract will be joint contractors within the 
meaning of this section although they 
or any of them may not have been orix 
ginally parties to the contract. Thus, 
where A and B make a joint contract 
with C, and A dies leaving D as his heir, 
B and D would be joint contractors, 
Similarly, where A and B make a joint 
contract with C, the successors of A and 
B would be joint contractors, But, where 
the contract, when made, was not enter- 
ed into by several persons jointly but 
was only made by a sole contractor, the 
fact that subsequently two or more per- 
sons become jointly liable under the con= 
tract cannot make such persons joint 
contractors. Thus, the co-heirs of a sins 
gle debtor will not be joint contractors. 
Similarly, where A mortgages - certain 
subsequently trans- 
fers a portion of the equity of redemp- 
tion to C who therefore becomes jointly 
liable with A in respect of the mortgage 
to B, A and C are not joint contractors. 

(2) The second view is that the tes? 
to be applied to see if certain persons are 
joint contractors is whether, at the time 
of the acknowledgment or payment they 


1977 


are jointly liable on a contract. Accord- 
ing to this view, therefore, although a 
contract may have been made, in the 
first instance, by a sole contractor, if 
subsequently several persons become 
jointly liable on the contract, they will 
be joint contractors within the meaning of 
this section. Thus, the co-heirs of a sin- 
gle debtor will be joint contractors under 
this view. 


(3) The third view is that the expres- 

sion ‘joint contractors’ is confined to 
perscns who themselves jointly enter 
into a contract with another and cannot 
apply to their successors. According to 
this view, even where a contract is made 
by several persons jointly, the succes- 
sors of the contractors will not be joint 
contractors. This view proceeds on the 
ground that the categories given in §. 21 
are exhaustive and not merely illustra- 
tive and that cases of co-heirs and other 
persons who derive their liability not 
from direct contract with the promisee, 
cannot be brought within its scope.” 
The following decisions take the view 
that payment by one of the  co-heirs 
would save limitation against the other 
heirs on the basis that they are not joint 
contractors coming within the ambit of 
the sub-section. See Kale Gowda v. Mari- 
gowda (AIR 1952 Mys 107 at p. 108), C. K. 
Kunjandi v. Chinnavava Routher, (AIR 
1941 Mad 110 at p. 111), Sarada Charan 
Chakrawarthi v. Durgaram De Sinha 
((1910) ILR 37 Cal 461), Narasimha Rama 
v. Ibrahim (AIR 1929 Mad 419 (420)), 
Azizur Rahman Osmani v. U. N. Samanta 
(AIR 1938 Cal 129 (136)). The view that 
co-heirs of a single debtor will be joint 
contractors and payment made by one 
of them will not have the effect of ex- 
tending limitation against all co-heirs is 
taken in Md. Taqikhan v. Rajaram (AIR 
1936 All 820 (825)) (FB), Janardhanan v. 
Mariam (AIR 1957 Trav-Co 186 (189)) 
and A. C. Misra v, J. C. Roy (ATR 19385 
Cal 648 (650)). 


34. In this case we. do not think that 
we should go into the controversy and 
express our opinion in the matter. This 
is because according to us the first pay- 
ment towards the debt is made by the 
ist defendant only on 1-4-1969 which 
will be after the expiry of the period of 
limitation. The plaintiff's case which had 
been accepted by the lower court is that 
the transactions between the plaintiff 
and Vaidyanatha Iyer gave rise to two 
independent obligations and there was a 
reciprocity of dealings between them, 
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thus making the account a mutual. open 
and current one. In the case of mutual, 
open and current account the relevant 
provisions for considering the question 
is Art. 1 of the Limitation Act of 1963. 
As per that Article, there is a period of 
three years for filing the suit from the 
close of the year in which the last item 
admitted or proved is entered in the 
account and such year is to be computed 
as in the account. The accounting year 
of the plaintiff firm as evidenced by the 
account books produced is from Ist April 
to 3lst March. As per the ledger of the 
Rice Mill for the year 1141—Ext. Al—the 
last entry is on 31-3-1966. So the lower 
court comes to the conclusion that on the 
basis on which the accounts are kept 
between the parties there is a pericd of 
three years from 31-3-1966 for filing the 
suit. That period expires on 31-3-1969. 
If the acknowledgment in the pass book 
Ext. A27 entered on 31-3-1969 could be 
valid acknowledgment, certainly the 
period of limitation will extend for three 
years more from 31-38-1969. But for the 
reasons we have earlier stated we do not 
think that the said acknowledgment 
could be a valid acknowledgment on be- 
half of the other co-heirs so as to bring 
the suit within the period of limitation 
as against them. It is stated by the learn- 
ed counsel for the plaintiff-respondent 
that in Ext. P13 (e) deceased Vaidya- 
natha Iyer has acknowledged the debt 
on 29-9-1967, that is, within three years 
of 31-3-1966. If Vaidyanatha Iyer has so 
acknowledged the debt, then it could be 
contended that the payment on 1-4-1969 
by the Ist defendant towards the debt is 
before the expiry of the period of limi- 
tation computing the period of three 
years from 29-9-1967. But we are afraid 
that in Ext. P13 (e) there is no such 
acknowledgment of debt coming within 
the ambit of S. 18 of the Limitation Act. 
Vaidyanatha Iyer had no doubt signed in 
Ext. P13 (e) on 29-9-1967. That is a pro~ 
fit and loss account of his Mill for the 
year from 1-1-1141 to 31-12-1141 corres- 
ponding to the English year 17-8-1965 to 
16-8-1966. There is no entry regarding 
the debt therein; but what Mr. Venkite- 
swara Iyer contends is that in the ac- 
companying balance-sheet in respect of 
the year the amount due to Purushotha- 
man & Company specifically mentioned 
is Rs. 57,116.19. But in the balance-sheet 
Vaidyanatha Iyer had not signed. Rely- 
ing on some passages in Batliboy’s Text 
Book on Accounting, Mr. Venkiteswara 


Iyer contends that the profit and less 
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account and the balance-sheet are closely 
inter-dependant and an entry in the 
balance-sheet should certainly be taken 
into consideration as if it is an entry in 
the profit and loss account itself. The 
figures in profit and loss account are 
arrived at based on the entries in the 
balance-sheet, Certainly the balance- 
sheet and the profit and loss account are 
inter-dependant. But we agree with Mr. 
Narayanan Poti, learned counsel for the 
appellant when he states that such inter- 
dependence is not enough to constitute 
an entry in the balance-sheet as a valid 
acknowledgment under S. 18 of the Limi- 
tation Act, when such balance-sheet is 
not signed by the debtor but he has sign- 
ed only the profit and loss account where 
such entry is not seen. Only an acknow- 
ledgment of liability in respect of the 
right which has been made in writing 
signed by the party against whom such 
right is claimed could be a valid acknow- 
ledgment, As long as the balance-sheet is 
not signed an entry therein could not be 
taken as a valid acknowledgment and 
the entry in the balance-sheet could not 
he deemed to be an entry in the profit 
and loss account which has been signed 
by the debtor. Hence the payments made 
by the ist defendant which were beyond: 
three years from 31-3-1966 cannot help 
the plaintiff in the matter of getting even 
the bar of limitation. 


35. As we had stated earlier and which 
we like to emphasise now, where the 
language of a statute is clear the court 
is bound to give effect to its plain mean- 
ing uninfluenced by extraneous conside- 
ration. There is no exception to this 
rule of construction in the Limitation 
Act also. Unless the language in the en- 
actment is not itself precise or is ambi- 
guous or of doubtful import recourse. 
could not be had to extraneous conside- 
rations in equitable construction. Provi- 
sions of the Limitation Act should be 
construed strictly and hardship is 
no consideration. Courts are not warrant- 
ed for introducing savings or exceptions, 
not found in the statute. Interpretation 
following logically from language should 
not be rejected on the ground that such 
construction creates hardship or is un- 
equitable. Statutory limitation is not 
concerned with merits—See ILR (1963) 1 
Ker 438, ` 


In the view we have taken the appeal 
has to be allowed. The judgment and de- 
cree of the court below in so far as it 
gives a deeree against defendants 2 to 11 
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are set aside. The suit as decreed against 
the 1st defendant will stand. But it will 
Stand dismissed as far as the appellants 
are concerned. The appeal is allowed as 
indicated above. There will be no order 
as to costs in the circumstances of the 
case, 


Order accordingly, 
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FULL BENCH 
V. P., GOPALAN NAMBIYAR, 
Ag. C. J., GEORGE VADAKKEL 
AND T. CHANDRASEKHARA 
MENON, JJ, 


Lakshmi Pilla Subhadra Amma and 
another, Appellants v, Easwara Pillai 
Velayudhan Pillai ard another, Res- 
pondents. 


S. A, Nos, 751 & 971 of 1973 and 
ne A. No. 98 of 1975, D/- 6-4- 


(A) Kerala Land Reforms Act (i of 
1964), S. 4-A (1) (a) Expln, IT — Ap- 
plicability — Suit for redemption — 
Defendant 2 whether entitled to 
benefit of S.4-A Expln. II on facts of 


case — Position of redeeming co- 
mortgagor in possession is not ‘that 
of mortgagee, 

The 2nd plaintiff was the elder 


brother of the Ist: plaintiff and the 
karnavan of the tarwad. The 2nd 
defendant was the son of the Ist de- 
fendant, By Ext, P 1 partition dated 
24-8-1101/6-4-1926 .the jenm right of 
the B schedule property was allotted 
to the share of the plaintiffs. At the 
time of the partition the entire A 
schedule property was outstanding on 
a mortgage of 1075. Defendants 1 
and 2 were allotted the northern 
half of the A schedule property (that 
is, what was left of it, excluding the 
B schedule). The ist defendant ob- 
tained the release of the mortgage 
from the mortgagees, Ext. P2 was a 
copy of the release deed dated 19-5- 
1116 M, E./2-1-1941. The plaintiffs 
executed a superior mortgage (Melotti) 
in 1123 M. E. to the 2nd defendant 
regarding the B schedule with right 
to redeem Ext. P2. Ext, P2 was re- 
deemed in 1961, The plaintiffs 
brought a suit for redemption of the 
melotti of 1123 (1948) after reimbur- 
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sing the proportionate part of the 
mortgage amount paid off for- re- 
deeming the 1075 mortgage. 

Held on facts that the 2nd defen- 
dant could not be allowed to treat 
the 1075 mortgagee as his predeces- 
sor-in-interest when the 1075 mort- 
gage. had already been redeemed and 
released under Ext. P2 in 1941, and 
the 2nd defendant’s superior mort- 
gage was granted only in 1948, to re- 
deem Ext, P2, There is no ground on 
the facts to invoke the provisions of 
Explanation II to S. 4A of the Act, 
and to hold that the possession of 
the mortgagee of 1075 can be tacked 
on to the possession under the melo- 
tti of 1123, granted long after the 
termination of the 1075 mortgage. 

(Para 3) 

That apart on principle and 
authority the possession of the 2nd 
defendant after the redemption of 
Ext, P2 in 1961 in pursuance of the 
melotti of 1123, cannot be regarded 
as possession as mortgagee, 

The reason is that the possession of 
a redeeming co-mortgagor cannot be 
regarded as that of a mortgagee. AIR 
1953 SC 1 and AIR 1976 Ker 62, Foll. 
1966 Ker LT 833, Dist. There is no 
conflict between AIR 1976 Ker 62:and 
1966 Ker LT 833. (Paras 4, 6, 10, 15) 

Held further that assuming the 
possession of 2nd defendant as mort- 
gagee the mortgage took in only a 
portion of the properties in this supe- 
rior mortgage; so that even if the 
possession of the 1075 mortgagees 
were to be tacked on, it would not 
cover the lands comprised in the 
1123 mortgage, which should mean 
the entire lands comprised therein. 

x (Para 7) 

(B) T. P. Act (1882), S. 1 — Provi- 
sions of Act were made applicable in 
respect of agricultural lands in Tra- 
vaneore area of Kerala State with 
effect from 1-7-1955 —— Before that 
date though provisions did not apply 
proprio vigore, they were applied as 
principles of justice, equity and good 
conscience, (Para 4) 

(C) T. P. Act (1882), Sections 92 
and 95 — Redeeming co-mortgagor 
— Rights of — Law prior to and 
after enactment of Act is same, 

According to the decision of the 
Supreme Court im Ganeshi Lal v. 
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Jyoti Pershad; AIR 1953 SC 1 
law prior to the enactment of 
T. P. Act was that a redeeming 
mortgagor was only a surety for the 
other co-mortgagors and his right 
was only ‘one for reimbursement or 
contribution, The position is precise- 
ly the same even after the enact- 
ment of the T. P. Act, AIR 1959 
Mad 555, Rel. on. ` (Para 13) 

Section 92 does not provide. that 
the redeeming co-mortgagor shall be 
deemed to be a mortgagee, or shall 
be substituted to the full rights of 
the mortgagee for all purposes, It is 
careful enough to provide that he 
shall have the same rights as the 
mortgagees redeemed, only for the 
limited purpose of redemption, fore- 
closure or sale. The provision in 
S. 95 elucidates the right of the re- 
deeming co-mortgagor, to be only 
to add to the mortgage-money 
recoverable from the other co- 
mortgagors, such proportion of 
the expenses properly incurred in 
redemption of the mortgage, as is at- 
tributable to the share of the non- 
redeeming co-mortgagors, 
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the 
the 
co- 


(Para 14) 

Cases Referred: Chronological Paras 
AIR 1976 Ker 62:1975 Ker LT . 38 
1, 4, 5, 16, 11, 12, 15 

1966 Ker LT 833 1, 5 


AIR 1959 Mad 555 13 
AIR 1953 SC 1 4, 10, 11, 12, 13, 14 
(1880) ILR 2 Mad 223 6, 12, 13 


V. Vyasan Poti (In S, A. No, 751 of 
1973 and C., M, A. No, 98 of. 1975) 


‘and P. Sukumaran Nayar (In S. A. 


No, 971 of 1973), for Appellants; K. 
Sudhakaran and K, K. Babu (In S. 
A. No, 751 of 1973), S. A, Nagendran, 
P. C. Abraham, K. Anandavally (In 
S. A, No, 971 of 1973) and P. Suku- 
maran Nayar (In C. M. A. No. 98 of 
1975), for Respondents, 

GOPALAN NAMBIYVAR Ag. C. J.:— 
The two Second Appeals and the 
Civil Miscellaneous Appeal raise cer- 
tain questions in regard to the appli- 
cability of the provisions of Section 
4A of Act 1 of 1964 and the right 
of a redeeming co-mortgagor to tack 
on the prior possession of the mort- 
gagee redeemed by him in order to 
satisfy the length of possession re- 
quired by Section 4A to claim fixity 
ef tenure. The matter has come up 
before the full Bench as it. was felt 


150 Ker {Prs, 1-2] 


that there was some conflict of judi- 
cial opinion between the decisions in 
Bhaskara Menon v, Madhavan, 1975 
Ker LT 38:(AIR 1976 Ker 62) and 
Lakshmi Pillai v. Chellappan Pillai, 
(1966 Ker LT 833), When the cases 
were posted together on 21-3-77, 
C. M. A, No. 98 of 1975 was adjourn- 
ed to explore the prospects of a 
compromise; but as this did not 
materialise, the C. M.A, was heard on 
the 29th March, after arguments in 
the other cases were concluded. We 
are dealing with these in a common 
judgment, We shall proceed to deal 
with the cases in relation to their 
facts: 

S. A. No. 751 of 1973. 


This is an appeal by the two un- 
successful plaintiffs in a suit for re- 
demption of the plaint B 
property which is the southern half 
of the A schedule property, The en- 
tire property belonged to the Manja- 
vilakathu Tarwad. The 2nd plaintiff 
is the elder brother of the Ist plain- 
tiff and the karnavan of the tar- 
wad. The 2nd defendant is the son 
of the ist defendant, The 3rd defen- 
dant is the owner of the adjacent 
property, The allegation was that 
certain structures had been put up 
on the B schedule property which 
were liable to be removed. By Ext. 


` P1 partition dated 24-8-1101/6-4-1926 


the jenm right of the B schedule pro- 
perty was allotted to the share of 
the plaintiffs, At the time of the 
partition the entire A schedule pro- 
perty was outstanding on a mortgage 
of 1075 (not exhibited). Defendants 
1 and 2 were allotted the northern 
half of the A schedule property (that 
is, what was left of it, excluding the 
B schedule). The ist defendant ob- 
tained the release of the mortgage 
from the mortgagees, Ext, P2 is a 
copy of the release deed dated 19-5- 
1116M. E./2-1-1941, The plaintiffs 
sakha executed a superior mortgage 
in 1123 M., E. to the 2nd defendant 
regarding the B schedule with right 
to redeem Ext. P2. Ext, P2 was re- 
deemed in 1961. The present suit is 
brought for redemption — we say 
no more for the present, as there is 
some controversy as to which is the 
mortgage sought to be redeemed. 
The trial Court granted a preliminary 
decree for redemption leaving open 
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the question of value of improve- 
ments to be determined at the stage of 
the final decree. On appeal, the 
lower appellate court held, that the 
and .defendant was entitled to the 
benefit of Section 4A of the Kerala . 
Land Reforms Act, 1963 (Act 1 of 
1964), and dismissed the suit. 

2. Section 4A of the Kerala Land 
Reforms Act, in so far as it is mate- 
rial, reads as follows:— 


“4A, Certain ‘mortgagees and lessees 
of mortgagees to be deemed tenants.— 
(1) Notwithstanding anything. to the 
contrary contained in any law or in 
any contract, custom or usage, or in 
any judgment, decree or order of 
court, a mortgagee with possession of 
land, other than land principally 
planted with rubber, coffee, tea or 
cardamom, or the lessee of a mort- 
gagee of such land shall be deemed 
to be a tenant if— 

(a) the mortgagee or lessee was 
holding the land comprised in the 
mortgage for a continuous period of 
not less than fifty years immediately 
preceding the commencement of the 
Kerala Land Reforms (Amendment) > 
Act, 1969; or y 

XX XX XX 

Explanation Il.— In computing the 


‘period of fifty years referred to in 


Clause (a) or the period of thirty 
years referred to in Clause (e), the 
period during which the predecessor- 
in-interest or predecessors-in-interest 
of the mortgagee or lessee was or 
were holding the property shall also 
be taken into account. 

XX XX XX 


The contention raised by the 2nd de~- . 
fendant is that he, a co-mortgagor, 
had redeemed the mortgage of 1075 
and remained in possession there- 
after, and therefore, was entitled to 
tack on to his possession, the prior 
possession of the mortgagee under 
the 1075 M, E. mortgage, Omitting 
the unnecessary words, Cl, (a) of Sec- 
tion 4A requires that the mortgagee 
should have been holding “the land 
comprised in a mortgage” for a con- 
tinuous period of not less than fifty 
years immediately preceding the com- 
mencement of the Act; and by reason 
of Explanation II the period of hold- 
ing of the “precedessor-in-interest” 
of the mortgagee shall also be taken 
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into account. The questions which 
accordingly arise for consideration 
are (1) whether the mortgagees on 
1075 could be said to be a ‘predeces- 
sor-in-interest’ of the 2nd defendant 
who redeemed Ext. P2 under which 
1075 mortgage was released: (2) Whe- 
ther the possession of the Ist de- 
fendant after Ext, P2 in 1941, and 
the 2nd defendant after redemption 
of Ext, P2 in 1961, can be said to be 
possession as mortgagee under the 
mortgage of 1075; and (3) If so, whe- 
ther the 2nd defendant is entitled to 
the benefit of Section 4A. 


3. Before we proceed to consider 
the above questions we might clear 
the ground by solving the preliminary 
controversy debated before us as to 
whether the suit was one for redemp- 
tion of 1075 mortgage or the melotti 
(superior mortgage) of 1123, We have 
gone through the plaint carefully 
and completely, and on the recitals 
therein, and particularly of paras 
8, 10 and 14, and of the admission in 
para 9 of the written statement that 
the earlier mortgage of 1075 had been 
already redeemed, we entertain lit- 
tle doubt that the suit was only for 
redemption of the melotti of 1123 
(1948) after reimbursing the prevor- 
tionate part of the mortgage amount 
paid off for redeeming the 1075 
mortgage. In such circumstances, 
we see little foundation on facts to 
allow the 2nd defendant to treat the 
1075 mortgagee as his predecessor-in- 
interest when the 1075 mortgage had 
already been redeemed and released 
under Ext. P2 in 1941, and the 2nd 
defendant’s superior mortgage (not 
exhibited) was granted only in 1948, 
to redeem Ext, P2 (as we gather 
from the pleadings), It is an unsatis- 
factory feature of the case that the 
document evidencing the mortgage 
sought to be redeemed was not exhi- 
bited, but as the objection was not 
raised at any stage, we say no more. 
There is no ground on the facts to 
invoke the provisions of Explanation 
II to S, 4A of the Act, and to hold 
that the possession of the mortgagee 
of 1075 can be tacked on to the pos- 
session under the melotti of 1123, 
granted long after the termination 
of the 1075 mortgage. 

4, That apart, we are satisfied 
that on principle and on authority 
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the possession of the 2nd defendant 
after the redemption of Ext. P2 in 
1961 in pursuance of the melotti of 


1123, cannot be regarded as posses- 
sion as mortgagee, The case arises 
from the Travancore area of this 


State, to which the provisions of the 
T. P. Act had no application at the 
relevant time. They were made ap- 
plicable in respect of agricultural 
lands like the suit lands, only on 
and from 1-7-1955. Before that, al- 
though the provisions of the T. P. 
Act did not apply proprio vigore, 
they were applied as principles of 
justice, equity and good conscience. 
The position of a redeeming co-mort- 
gagor who pays off a mortgage and 
remains in possession thereafter, fell 
to be considered by the Supreme 
Court in Ganeshi Lal v. Joti Pershad 
(AIR 1953 SC 1). The case arose from 
the Punjab, where, at that time, the 
Transfer of Property Act was not in 
operation, It was ruled that where 
one of several co-mortgagors redeems 
a mortgage over the property which 
belonged jointly to himself and the 
other co-mortgagors, the equitable 
doctrine of subrogation confers on 
him a right to reimburse himself for 


the amount spent in excess of his 
share in redeeming the mortgage, 
and that he can call upon the co- 


mortgagors to contribute towards the 
excess paid by him, It was further 
ruled that the redeeming co-mortga- 
gor steps into the mortgagee’s shoes, 
only to the limited extent of getting 
himself reimbursed from the co- 
mortgagors to the extent of their 
shares of the amount actually paid by 
him and not for the entie amount 
due on the mortgage. [Fhe court ob- 
served: 


ee ere Equity insists on the 
ultimate payment of a debt by one 
who in justice and good conscience is 
bound to pay it, and it is well recog- 
nised that where there are several 
joint debtors, the person making the 
payment is a principal debtor as re- 
gards the part of the liability he is 
to discharge and a surety in respect 
of the shares of the rest of the deb- 
tors. Such being the legal position 
as among the co-mortgagors, if one 
of them redeems a mortgage over 
the property which belongs jointly 
to himself and the rest equity con- 
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fers on him a right to reimburse 
himself for the amount spent in ex- 
cess by him in the matter of redemp- 
tion; he can call upon the co-mort- 
gagors to contribute towards the ex- 
cess which he has paid over his own 
share.” (Para 9) 


Further down it was stated: 


“The redeeming co-mortgagor be- 
ing only a surety for the other co- 
mortgagors, his right is, strictly 
speaking, a right of reimbursement or 
contribution, and in law, when we 
have regard to the principles of 
equity and justice, there should be 


no difference between a case where. 


he discharges an unsecured debt and 
a case where he discharges a secur- 
ed debt. It is unnecessary for us to 
decide in this appeal whether S, 92 
of the T. P, Act was intended to 
strike a departure from this position 
when it states that the co-mortgagor 
shall have the same rights as the 
mortgagee whose mortgage he re- 
deems, and whether it was intended 
to abrogate the rule of equity as be- 
tween co-debtors, and provide for 
the enforcement of the liability on 
the basis of the amount due under 
the mortgage: and this is because, as 
has been already stated, we are gov- 
erned not by the statute but by 
general principles of equity and jus- 
tice. If it is equitable that the re- 
deeming co-mortgagor should be sub- 
stituted in the mortgagee’s place, it 
is equally equitable that the other 
co-mortgagors should not be called 
upon to pay more than he paid in 
discharge of the encumbrance.” 
(Para 14) 
It will be noticed that the Supreme 
Court left open the question whe- 
ther S, 92 of the T. P. Act made any 
departure from the position expound- 
ed. Strictly speaking, it is not neces- 
sary to consider that question in this 
case, as here again, the matter 
comes up from an area in which 
T. P. Act was not in operation at the 
relevant time. But the .question was 
raised in C. M. A. No. 98 of 1975 
and will be dealt with in the judg- 
ment therein. The Supreme Court 
decision was followed and applied by 
a Division Bench Poti & Janaki Amma 
JJ.) of our Court in Bhaskara Menon 
v. Madhavan, 1975 Ker LT 38: (AIR 


A.I.R, 


1976 Ker 62), The case 
from the Travancore area, not gov- 
erned at the relevant time, by the 
T. P. Act. Poti J. expressed himself . 
thus: ° 

“Though the Supreme Court has 
not directly spoken on the question 
with which we are concerned here, 
it laid down the principle which may 
have to be applied to the facts of 
this case. The rule of subrogation 
does not enable the redeeming co- 
mortgagor to claim to be the mort- 
gagee but it entitles him to seek to 
be reimbursed of whatever : monies 
he has spent before possession is 
sought to be recovered from him by 
the other co-mortgagor, The position 
would be the same where, in the 
strict sense, the redemption is not bv 
a co-mortgagor as in the case of one 
of the heirs of the deceased mortga- 
gor or one among the several donees 
of the several portions of the mort- 
gage, If the right of the redeeming 
co-mortgagor is only to claim the 
amount which was actually spent 
before surrendering possession and 
not to claim that he should get the 
proportionate mortgage debt, it would 
necessarily follow that his possession 
is only that of a person who by vir- 
tue of having paid amounts to dis- 
charge the entire mortgage debt isen- - 
titled to seek reimbursement prior to 
surrendering posression of the property 
to the other mortgagor. If that be 
the case, he cannot claim, by reason 
of the redemption, that he ‘is still a 
mortgagee who would come within 
the scope of S, 4A of the Act. There- 
fore we do not think that it is open 
to the 9th defendant to set up the plea 


of tenancy.” (Para 4) 
We wish to record our complete 
agreement, These two decisions 
clinch the matter in favour of the 
appellants. 


5. We do not think that the deci- 
sion in Lekshmi Pillai v. Chellappan 
Pillai, (1966 Ker LT 833) in any way 
runs counter to the principle ex- 
pounded by Poti J. in the above Divi- 
sion Bench ruling, It was felt that it 
did. That had occasioned this refer- 
ence to the Full Bench, On fuller 
consideration, we are satisfied that 
there is no conflict between the two 
decisions. The ruling in Lekshmi Pillai 


. V. Chellappan Pillai,. (1966 . Ker. LT 


again was: ' 
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833) was not concerned at all with 
the rights of a subrogee as such, 
nor with the rights or status of a re- 
deeming co-mortgagor, It was orily 
concerned with the question whether 
the period of limitation provided 
under Art. 148 of the Indian Limita- 
tion Act, 1908, for redemption of a 
mortgage would stand extended, or 
whether a fresh start of limitation 
would commence, when a co-mortga- 
gor redeems the mortgage, from the 
date of such redemption and getting 
into possession by the co-mortgagor. 
It was held that it would not, .In 
coming to that conclusion and formu- 
lating the principle for decision the 
Division Bench surveyed the provi- 
sions of the Transfer of Property 
Act and of the Indian Contract Act, 
and after an exhaustive survey of 
these provisions, reached the conclu- 
sion that limitation would start from 
the date of the original mortgage 
sought to be redeemed, and not 
from the date of redemption and pos- 
session by the co-mortgagor. It would 
not be appropriate to wrench certain 
ebservations out of the context and 
cite them without relation to the 
ratio of the decision. In the light of 
the principle decided, we do not find 
that there is any conflict between 
this ruling and the Division Bench 
ruling in Bhaskara Menon v. Madha- 
van, 1975 Ker LT 38: (AIR 1976 Ker 
62). 

6. The position and the rights of 
a redeeming co-mortgagor had come 
up for consideration in the very ear- 
ly decision in Asansab v, Vamana 
Row, (1880) ILR 2 Mad 223 even be- 
fore the passing of the Transfer of 
Property Act, That Decision ruled 
that a co-mortgagor who pays the 
entire mortgage-debt puts himself in 
the place of the mortgagee redeemed 
and acquires a right to treat the 
other mortgagors as his mortgagors 
and to hold that portion of the pro- 
perty in which he would have no in- 
terest but for the payment as a 
security for any surplus payment 
made by him. At page 225, the 
learned Judges observed: 

Tide waist vanenatades It has long been the 
recognised doctrine of courts of Equity 
in England that the owner of the 


equity of redemption of a part of an. 


estate under mortgage is entitled to 
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redeem the whole of the mortgaged 
estate if the mortgagee asin this case 
insists upon his right to have it so 
redeemed, When the former elects to 
pay the entire mortgage debt he 
thereby puts himself in the place of 
the mortgagee redeemed and acquires 
a right to treat the original mortga- 
for as his mortgagor and to hold 
that portion of the estate in which 
he would have no interest but for 
the payment as a security for any 
surplus payment he might have 
made.” 

In Mullas T. P. Act, Sixth Edition at 
page 587 the position is stated as 
follows: 

“Where co-mortgagor redeems,— 


A co-mortgagor redeeming a mort- 
gage is a simple case of subrogation 
(a), for a co-debtor is a principal 
debtor in respect of his own share 
and a surety in respect of his co-deb- 
tor’s shares, and when a surety has 
paid the debt he is entitled to avail 
himself of all the creditor's securi- 
ties (b), y 
In the light of the above authorities, 
we are of the view that the posses- 
sion of a redeeming co-mortgagor 
cannot be regarded as that of a 
mortgagee. 

7. Assuming the possession of the 
2nd defendant was a mortgagee, there 
is a further difficulty, As we said 
the suit was for redemption of the 
superior mortgage of 1123. The 1075 
mortgage took in only a portion of 
the properties in this superior mort- 
gage; so that even if the possession 
of the 1075 mortgagees were to be 
tacked on, it would not cover the 
lands comprised in the 1123 mort- 
gage, which should mean the entirei 
lands comprised therein. 

8. We allow this Second Appeal, 
set aside the judgment and decree of 
the lower appellate court and re- 
store that of the trial Court with 
costs throughout. í 
S. A. No. 971 of 1973. 


9. This Second Appeal is by the 


vessasesacessesnos 


legal representatives of the ist 
plaintiff, The suit was for redemp- 


tion of Ext. P1 mortgage dated 9-12- 
1077 M. E, and of a purakanam of 
1090 M. E, (not exhibited), The two 
items of suit properties belonged to 
the Kizhakke veedu tarwad which 
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executed Ext. Pl in respect of the 
suit items and others, One Kurup 
purchased the equity of redemption 
over the items other than the two 
suit items, and obtained a decree in 
O. S, No.. 582 of 1121 for redemption 
of all the properties. He recovered 
possession of all the properties on 
6-8-1123, and assigned the rights 
over the suit properties by a series of 
documents, the last of which was, 
Ext. P3 dated 10-4-1968, to the ist 
defendant, The equity of redemption 
of item No. 1 was purchased by the 
plaintiff's father under Ext, P2 dated 
9-6-1105, and devolved on the plain- 
tiff that of item No, 2 was acquir- 
ed by the plaintiffs tarwad, and on 
partition of the tarwad, was allotted 
to the plaintiff with authority to re- 
deem. The 2nd defendant is in pos- 
session under the Ist defendant. The 
Ist defendants plea was that him- 
self and the tarwad were entitled to 
one-half of the equity of redemp- 
tion each, over item No. 1, as the 
acquirer being the plaintiffs father, 
a Mishravazhi Ezhava, his rights on 
death would devolve on the plaintiff 
and the tarwad in equal moities. 
Regarding item No, 2, defendants 1 
and 2 claimed half plus 1/15th rights. 
A plea of fixity of tenure under 
Section 4A of Act 1 of 1964 was 
raised on the ground that the pos- 
session of the lst defendant was 
that of a mortgagee, and that he was 
entitled to relate his possession back 
to 1077 M. E., the date of Ext. Pl. 


19. The suit in this case is one 
for redemption, plain and simple, of 
Ext, Pl mortgage, This was re- 
deemed by a stranger, — Kurup, on 
6-8-1123, who assigned his rights to 
the lst defendant. The equity of re- 
demption has devolved on the plain- 
tiff, Kurup was the owner of the 
equity of redemption over items 
other than the two suit items and 
the plaintiff has succeeded to the 
equity of redemption in respect of 
the two suit items, The plaintiff and 
Kurup were therefore in the position 
of the co-mortgagors, Kurup having 
redeemed the mortgage of 1077 was 
in the position of a redeeming co- 
mortgagor and he had assigned his 
rights to the ist defendant, The 
position disclosed therefore is exact- 
ly what is covered by the principle 
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of the Supreme Court decision in 
Ganeshi Lal v. Joti Pershad, (ATR 1953 
SC 1) and of this Court in Bhaskara 
Menon v. Madhavan, 1975 Ker LR 38: 
(AIR 1976 Ker 62). The Ist defen- 
dant is therefore not entitled to 
count his possession after redemption 
by Kurup, as that of a mortgagee. 
The decision of the courts below was 
wrong. We set aside their judg- 
ments and decrees and hold that the 
plaintiffs are entitled to redemption 
of Ext. Pl mortgage sued on, The 
trial Court did not consider and de- 
termine issues 3 to 5 and 7 nor did 
it fix the redemption price, Nor did 
the appellate court deal with these 
matters as it only confirmed the de- 
cree of the trial Court. To fix the 
redemption price and to deal with 
the other issues, the suit is remand- 
ed back to the trial Court. The ap- 
pellants are entitled to their costs 
and to a refund of the court-fee paid 
on the Memorandum of Appeal. 


C.M. A. No. 98 of 1975 


11. The question left open by the 
Supreme Court in Ganeshi Lal v. 
Joti Pershad, (AIR 1953 SC 1) as to 
whether the provisions of the T. P. 
Act have made any difference in 
the position of a redeeming co-mort- 
fagor as against a non-redeeming 
one, was again raised vehemently — 
but we think unnecessarily — in this 
appeal, The matter arises out of a 
suit for redemption of about two ac- 
res of properties mortgaged in 1073 
M.E. (not exhibited), The Ist de- 
fendant in the suit is the appellant 
before us. There was a superior 
mortgage of 1085 M. E, (Ext, Pl) 
which directed redemption of the 
earlier mortgage. In 1096 M, E. 
there was a partition in the mortga- 
gor’s tarwad under which the equity 
of redemption in respect of the two 
acres of mortgaged land was allotted 
in equal shares to four different 
branches, The plaintiff, as a mem- 
ber of one of the branches, obtained 
the equity of redemption allotted to 
his share in a subsequent partition 
in that branch, The rights of the 
three other branches came to vest in 
the first defendant. The Ist defend- 
ant obtained the release in 1958 of 
the 1085 mortgage rights from the 
superior mortgages, The suit for 
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redemption was in respect of the 50 
cents allotted to the plaintiffs indi- 
vidual share on partition of her 
branch, The trial Court (in the 
second round, after remand by the 
appellate court), held that the first 
defendant was entitled to the bene- 
fits of Section 4A. This was revers- 
ed on appeal by the lower appellate 
court on the basis of the ruling in 
Bhaskara Menon v, Madhavan 1975 
Ker LT 38: (AIR 1976 Ker 62). 


12. Counsel for the appellant con- 
tended that although the mortgage 
sought to be redeemed was of 1085, 
the same had been released in her 
favour in 1958, and that therefore 
that should be the relevant time with 
respect to which the applicability of 
the principle of subrogation had to 
be decided. We are unable to agree. 
The transaction of mortgage sought 
to be redeemed in the suit is of the 
year 1085 M. E. No authority was 
cited to show that the law of sub- 
rogation must be judged as on 1958 
jn this case, when the mortgage of 
1085 was redeemed and not on the 
date of the transaction of mortgage 
itself in 1085 M. E. We see no 
ground to accept this submission, Be- 
ing so, strictly speaking, the provi- 
sions of the Transfer of Property 
Act would not apply, as the case 
arises from the Travancore area, 
prior to Transfer of Property Act be- 
ing made applicable to it, The mat- 
ter is directly governed by the prin- 
ciple of the decision of the Supreme 
Court in Ganeshi Lal v, Joti Pershad, 
(AIR 1953 SC 1) and of Asansab v. 
Vamana Row, (1880) ILR 2 Mad 223 
and 1975 Ker LT 38: (AIR 1976 Ker 
62), noticed in our judgment in S.A. 
No, 751 of 1973, Following the same, 
end in view of the facts which are 
incidental to what has been noticed 
in Second Appeal No. 971 of 1973, the 
judgment of the lower appellate 
court has only to be affirmed. i 


13. We shall, how ver, assume — 


without deciding -— with counsel 
for the appellant that the case is 
governed by the provisions of the 


T. P. Act. Even on that basis, we 
are of the opinion that the appellant 
cannot succeed, The position dis- 
closed is that of a redeeming co- 
mortgagor faced with a suit filed by 
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a non-redeeming co-mortgagor, AIR 
1953 SC 1 directly considered and 
propounded the principle for deci- 


sion in such cases, It was pointed out 
that, a redeeming co-mortgagor was 
only a surety for the other co-mort 
gagors and his right was only one for 
reimbursement or contribution. That 
the position is precisely the same 
even after the enactment of the T.P 
Act, was expressly ruled in Mamundi 
Kaduvetti v. Somasundara Chetti, 
(ATR 1959 Mad 555), Ramachandra 
Iyer J. (as he then was) considered 
the question of the right of one of 
two co-mortgagors who discharged an 
encumbrance binding on both to re- 
cover from the other, more than the 
proportionate share of the amount 
actually paid. It was held that the 
co-mortgagor who made the payment 
was not in the position of a mort- 
Bagee under S, 9A of the Madras 
Act 4 of 1938 and therefore the claim 
of such a mortgagor for subrogation 
cannot be sustained under that sec- 


tion, Ramachandra Iver J. noticed 
the decision in Asansab v. Vamana 
Row, (1880) ILR 2 Mad = 223 


and also of the Supreme Court deci- 
sion in Ganeshi Lal v. Joti Pershad, 
(AIR 1953 SC 1) and observed at 
page 557: 

“This decision (that is, the Sup- 

reme Court decision) was rendered 
before the Transfer of Property Act 
This is also the law under 
the Transfer of Property Act.” 
The decision is therefore a direct 
authority that the principle of the 
Supreme Court decision in Ganeshi 
Lal v, Joti Pershad, (AIR 1953 SC 1) 
continues to govern even after the 
enactment of the T. P. Act, In 
Mulla’s T. P, Act (Sixth Edition) at 
page 588 the decision of the Supreme 
Court in Ganeshi Lal y. Joti Pershad 
(AIR 1953 SC 1) is noticed, with the 
remark that the same principle has 
been applied where the Transfer of 
Property Act is in force. The autho- 
rity for the latter part of the state- 
ment is noted in the foot-note as the 
decision in Mamundi Kaduvetti v. 
Somasundara Chetti (AIR 1959 Mad 
555). 


14. Apart from authority, we are 
prepared to examine the matter on 
the statutory provisions. The rele- 


vant provisions of the Transfer of 
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Property Act are the following. Sec- 
tion 91 confers the right of redemp- 
tion on the co-mortgagor and (a) any 
person (other than the mortgagee) 
who has an interest in or charge 
upon the property mortgaged, or in 
or upon the right to redeem the 
same; (b) any surety for the pay- 
ment of the mortgage-debt or any 
part thereof; or (c) any creditor of 
the mortgagor, Sections 92 and 95 
may be quoted in full: 

“92, Any of the persons referred to 
in Section 91 (other than the mort- 
gagor) and any co-mortgagor shall, 
on redeeming property subject to 
the mortgage, have, so far as regards 
redemption, foreclosure or sale of 
such property, the same rights as 
the mortgagee whose mortgage he 
redeems may have against the mort- 
gagor or any other mortgagee. 

The right conferred by this section 
is called the right of subrogation, and 
a person acquiring the same is said 
to be subrogated to the rights of the 
mortgagee whose mortgage he re- 
deems. f 

A person who has advanced to a 
mortgagor money with ‘which the 
mortgage has been redeemed shall 
be subrogated to the rights of the 
mortgagee whose mortgage has been 
redeemed, if the mortgagor has by a 
registered instrument agreed that 
such persons shall be so subrogated. 


Nothing in this section shall be 
deemed to. confer a right of subroga- 
tion on any person unless the mort- 
gage in respect of which the right is 
claimed has been redeemed in full.” 

XX XX XX 


95. Where one of severa] mortga- 
gors redeems the mortgaged property 
he shall, in enforcing his right of 
subrogation under Section 92 against 
his co-mortgagors, be entitled to add 
to the mortgage-money recoverable 
from them such proportion of the 
expenses properly incurred in such 
redemption as is attributable to their 
share in the property.” 

Section 92 does not provide that the 
redeeming co-mortgagor shall be 
¡deemed to be a mortgagee, or shall 
ibe substituted to the full -rights of 
ithe mortgagee for all purposes, It is 
careful enough to provide that he 
shall have the same rights as the 
jmortgagee redeemed, only for the 
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limited purpose of redemption, fore- 
closure or sale, Mark the difference 
in language in the third clause of 
Section 92, where subrogation is al- 
lowed “to the rights of the mortgagee 
whose mortgage has been redeemed.” 
Mark again, the provision in Section 
95 which elucidates the right of the 
redeeming co-mortgagor, to be only te 
add to the mortgage-money recoverable 
from the other co-mortgagors, such 
proportion of the expenses properly 
incurred in redemption of the mort- 
gage, as is attributable to the share 
of the non-redeeming co-mortgagors. 
In the light of these provisions of 
the Transfer of Property Act, it ap- 
pears to us that the position under 
the Transfer of Property Act is the 
same as expounded by the Supreme 
Court in Ganeshi Lal v. Joti Pershad 
(AIR 1953 SC 1), We say nothing in 
this case again about the document 
evidencing the mortgage not having 
been exhibited, as no objection on 
the ground was raised at any stage. 


15. In view of the principle that 
we have’ discussed above, it is clear 
that the position of the 1st defendant 
after redemption of the 1073 mort- 
gage is not that of a mortgagee as 
such. He cannot therefore avail of 
the benefits of S. 4A of Act 1 of 1964). 
(as amended). The decision of the 
lower appellate court following 1975 
Ker LR 38:(AIR 1976 Ker 62), is 
correct, We affirm the judgment of 
the lower appellate court and dis- 
miss this appeal with costs. 

Order accordingly. 
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K. R. Saraswathi Amma, Petitioner 
v. S. Thankappan Pillay, Respon- 
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Representation of the People Aci 
(1951), Ss. 82 (b) and 86 (1) — Par- 
ties to petition — Petition containing 
allegation of corrupt practice against 
V who was also a candidate — V 
not impleaded in petition -—— Petition 
held was liable to be dismissed under 
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S. 86 (1) for 
S. 82 (b). 
Section 82 (b) in clear peremptory 
terms obligates an election petitioner 
to join as respondent to his petition, 
a candidate against whom allegations 
of any corrupt practice are made in 
the petition, AIR 1976 SC .744, Foll. 
(Para 4) 
The allegations contained in one of 
the paragraphs of the election peti- 
tion were that one V who was also a 
candidate in the election was promis- 
ed by the Transport Minister with 
the consent and knowledge of the 
returned candidate to appoint him as 
a member of the Advisory Board of 
Kerala State Road Transport Corpo- 
ration or as-a member of the Regional 
Transport Authority as a gratifica- 
tion for his withdrawing from the 
contest, Accordingly the said V 
withdrew his candidature, Subsequ- 
ently he was appointed as a member 
of the Advisory Board of the Kerala 
State Road Transport Corporation, 
Held that the averments in the 
petition did contain an allegation of 
corrupt practice against V, who was 
a candidate, and.since he was not 
impleaded in the petition the peti- 
tioner had not complied with the 
mandatory provisions of Sec. 82 (b). 
Hence the petition was Hable to be 
dismissed under S. 86 (1). (Case law 
discussed), (Para 5) 
Cases Referred: Chronological Paras 


non-compliance with 


AIR 1976 SC 744 4 
AIR 1973 SC 2513 “3 
AIR 1964 SC 1366 3 


M, M, Cherian, for Petitioner; C. 
Sivasankara Panicker, for Respon- 
dent. 

ORDER:— In the general elections 
held on 19-3-1977 to the Legislative 
Assembly of the Kerala State, the 
petitioner and respondents 1 to 3 
contested from No, 108 Chengannur 
Assembly Constituency. Poll was 
taken on 19-3-1977 and counting 
took place on 20-3-1977. On the same 
day the Returning Officer declared 
that the first respondent was duly 
elected to the Legislative Assembly 
from the concerned constituency. The 
petitioner, one of the defeated candi- 
dates, challenges the election essen- 
tially on the ground that the first 
respondent is guilty of corrupt prac- 
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tices, The first respondent, on ac- 
ceptance of summons, entered appear- 
ance and filed a written statement 
traversing the allegations contained 
in the petition. Thereafter the first 
respondent filed C. M. P. No, 9642 of 
1977 raising a fresh ground to the ef- 
fect that the election petition is 
liable to be dismissed summarily for 
non-compliance with Section 82 (b) 
of the Representation of the People 
Act, 1951 (briefly the ‘Act’), To that 
petition a reply affidavit has been 
filed by the petitioner alleging that 
the petition is properly constituted 
and it does not suffer the vice .point- 
ed out by the Ist respondent in 
C.M. P. No, 9642 of 1977. 


2. The short case put forward by 
the Ist respondent is that in view of 
the allegations contained in para. 7 of 
the petition there is non-compliance 
with Section 82 (b) of the Act and 
that. the court is bound to dismiss the 
petition before further trial in view 
of the mandatory provision contain- 
ed in Section 86 (1) of the Act. To 
appreciate the respective cases of the 
contesting parties it is necessary to 
read paragraph 7 of the petition: 


“One Shri P. C, Varghese, Presi- 
dent of the Chengannoor Panchayat 
filed nomination to contest as a can- 
didate in the election from the 108 
Chengannoor Assembly Constitu- 
ency, He was promised by the Trans- 
port Minister Shri K, Narayana Ku- 
rup with the consent and knowledge 
of the returned candidate — 1st res- 
pondent—to appoint him as a member 
of the Advisory Board of the Kerala 
State Road Transport Corporation or 
as a member of the Regional Trans- 
port Authority as a gratification for 
his withdrawing from the contest. 
Accordingly the said P. C. Varghese 
withdrew his candidature, Subsequ- 
ently he was appointed as. a member 
of the Advisory Board of the Kerala 
State Road Transport Corporation. 
This is a corrupt practice falling 
under Section 123 (1) (A) of the Re- 


presentation of the People Act, 
1951.” 
According to the first respondent 


the averments in paragraph 7 of the 
petition amounted to a definite alle- 
gation to the effect that Shri P. C. 
Varghese, who withdrew from candi- 


158 Ker, [Prs, 2-3] Saraswathi Amma 


dature, is guilty of corrupt practice. 
Section 82 (b) may be read in this 
connection: 

“82. Parties to the petition— A 
petitioner shall join as respondents 
to his petition — (b) any other can- 
didate against whom allegations of 
any corrupt practice are made in the 
petition.” 

If there is an allegation of any cor- 
rupt practice against Shri P, C. Var- 
ghese, who admittedly was a candi- 
date on the petitioners own showing, 
then certainly, Sri, Varghese is a 
necessary party, and in so far as Shri 
Varghese has not been impleaded as 
a party to the petition, the petition 
must fail. The argument adyanced by 
the petitioner in answer to the above 
contention is that the allegations con- 
tained in paragraph 7 of the petition 
do not amount to an allegation 
“against” Shri P, C. Varghese within 
the meaning of Section 82 (b) of the 
Act. So the dispute is regarding the 
true import of the averments con- 
tained in paragraph 7 of the peti- 
tion. From the statements contained 
in paragraph 7 extracted above what 
one would naturally and normally 
gather is that there was a definite 
offer at the first respondent’s instance 
to appoint Shri P. C, Varghese as a 
member of the Advisory Board of 
the Kerala State Road Transport 
Coropartion or as a member of the 
Regional Transport Authority as a 
gratification for his withdrawing from 
the contest. The petitioner then 
avers in paragraph 7 “accordingly, 
the said P. C. Varghese withdrew his 
candidature.” The remaining allega- 
tion in paragraph 7 is that subsequ- 
ent to that withdrawal, as a matter 
of fact, Shri P. C. Varghese was ap- 
pointed as a member of the Advisory 
Board of the Kerala Road Transport 
Corporation, Reading paragraph 7 as 
a whole there cannot be any doubt 
that there is an allegation against 
Shri P. C. Varghese which, if prov- 
ed. would undoubtedly make him 
guilty of corrupt practice within the 
meaning of Section 123 of the Act. 
The argument advanced by the 
learned counsel for the petitioner is 
that in paragraph 7 it is not catego- 
rically stated that Shri P. C, Varghese 
“accepted” the offer. I do not think 
that the absence of the word ‘accept- 
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ed’ is of much significance as far as 
the averments in paragraph 7 are 
concerned. A reading of paragraph 7 
as a whole leaves no room for any 
doubt that there was an offer of il- 
legal gratification for withdrawal at 
the instance of the first respondent 
and that there was in consequence of 
that offer a withdrawal, and that as 
a matter of fact the illegal gratifica- 
tion promised was carried out also.” 
If the allegations in paragraph 7 are 
proved, I have not the slightest hesi- 
tation to hold that Shri P. C. Var- 
ghese will also be guilty of corrupt 
practice. It is true that the peti- 
tioner has mentioned in paragraph 7 
only Section 123 (1) (A) of the Act. 
But that by itself is of little conse- 
quence, Reading the entire para- 
graph 7 it is clear that the averments 
attract Section 123 (1) (B) also, 

3. The learned counsel for the 
petitioner vehemently argued that 
the averments in paragraph 7 of the 
petition are practically the same as 
the averments considered by the 
Supreme Court in the decision re- 
ported in Mohan Singh v. Bhanwar- 
lal, (AIR 1964 SC 1366). The real 
proposition laid down in that decision 
has been considered by the Supreme 
Court in Krishan Chander v. Ram 
Lal. (AIR 1973 SC 2513), No doubt, 
in Krishan Chander’s case the illegal 
gratification for withdrawal was pay- 
ment of money. When Mohan Singh 
v. Bhanwarlal was cited the Sup- 
reme Court observed as follows: — 


“The case of Mohan Singh v. 
Bhanwarlal, AIR 1964 SC 1366 cited 
by the petitioner has no application, 
because on the facts of that case 
there was no express averment that 
one of the candidates had withdrawn 
his candidature as a consequence of 
a promise made to him by the suc- 
cessful candidate that a job will be 
secured for him as such it was held 
that it did not disclose an allegation 
of corrupt practice.” 

So the allegations which formed the 
basis of the decision in Mohan 
Singh’s case was treated by the 
Supreme Court in Krishan Chander 
v. Ram Lal as not constituting the 
proper averment that the withdrawal 
was in consequence of the promise. I 
think, the averments in paragraph 7 


1977 


of the petition in this case leaves no 
room for any doubt regarding the 
acceptance of the offer by Shri P.C. 
Varghese. To repeat, after alleging 
the offer the petitioner averred in 
paragraph 7 as follows: 


“Accordingly the said P. C, Var- 
ghese withdrew his candidature.” 
I think, that makes the position ab- 
solutely clear, and further the suc- 
ceeding sentence in paragraph 7 
shows that he was actually appoint- 
ed also to the promised position, So 
this is a case where there is not only 
acceptance but also implementation of 
the offer, and Shri P, C. Varghese 
the recipient of that reward by no 
stretch of imagination can be said to 
be not guilty of corrupt practice with- 
in the meaning of Section 123 of the 
Act if the averments in paragraph 7 
are proved satisfactorily, 


4 The learned counsel for the 
petitioner further contended that in 
paragraph 13 of the written state- 
ment filed by the first respondent 
there is no indication that the first 
respondent understood the averments 
in paragraph 7 of the petition as an 
allegation against Shri P, C. Var- 
ghese, There is nothing in paragraph 
13 of the written statement to sup- 
port that argument. That apart, as- 
suming that sufficient details are not 
contained in paragraph 13 of the 
written statement that by itself can- 
not save the petition. In the first 
place the position has been clarified 
by C. M.P. No, 9642 of 1977 filed by 
the first respondent specifically draw- 
ing the attention of the court to the 
averments in paragraph 7 and raising 
the contention that there is an alle- 
gation against Shri P, C. Varghese, 
and by the omission to implead Shri 
P. C. Varghese the petition does not 
satisfy the requirements of S, 82 (b) 
of the Act. Even assuming that no 
specifice objection containing all the 
necessary details were raised by the 
first respondent, that by itself does 
not stand in the way of the court 
discharging its duty in view of the 
mandatory provision contained in 
Section 86 (1) of the Act, which en- 
joins that the High Court shall dis- 
miss an election petition which does 
not comply with the provisions of 
Section 81, or Section 82 or Section 
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117. The duty of the court in this 
respect has been pointed out by the 
Supreme Court in Udhav Singh v. 
M. R. Scindia, (ATR 1976 SC 744). 
The Supreme Court has held thatl 
the pleading has to be read as a 
whole to ascertain its true import and 
that Section. 82 (b) in clear peremn- 
tory terms obligates an election peti- 
tioner to join as respondent to his 
petition, a candidate against whom 
allegations of any corrupt practice 
are made in the petition. The Sup- 
reme Court held further: 

“The respondent cannot by consent, 
express or tacit, waive these provi- 
sions or condone a non-compliance 
with the imperative of Section 82 (b). 
Even inaction, laches or delay on the 
part of the respondent in pointing 
out the lethal defect of non-joinder 
cannot relieve the court of the statu- 
tory obligation cast on it by Sec. 86. 
As soon as the- non-compliance with 
Section 82 (b) comes or is brought to 
the notice of the court, no matter 
in what manner and at what stage, 
during the pendency of the petition, 
it is bound to dismiss the petition in 
unstinted obedience to the command 
of Section 86.” 





5. I am satisfied that. the aver- 
ments in paragraph 7 of the petition 
do contain an allegation of corrupt 
practice against Shri P. C. Varghese, 
who was a candidate, and since he is 
not impleaded in the petition the 
petitioner has not complied with the 
mandatory provisions of Section 82 
(b) of the Act. I am, therefore, 
bound to dismiss this petition under 
Section 86 (1) of the Act, and I do 
SO. 

In the result, this election petition 
is dismissed with costs of Rs, 250/- 
to the Ist respondent. 

The office will communicate the 
substance of this decision to the Elec- 
tion Commission and to the Speaker 
of the Legislative Assembly of 
Kerala, and it shall also forward an 
authenticated copy of this order as 
soon as it is ready to the Election. 
Commission as provided in Sec, 103 
of the Act. 





Petition dismissed. 
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N. D. P. NAMBOODIRIPAD, J. 
Dr. K. K. Mohamad Koya, Peti- 
tioner v, P, M, Sayeed, Respondent. 
C. M. P. No. 9879 of 1977 in E. P. 
No. 22 of 1977, D/- 14-7-1977. 


(A) Representation of the People 
Act (1951), Ss. 8101) and 80A(2) 
Presentation of election petition — 
Limitation — Period of limitation ex- 
piring during summer vacation of 
High Court — Petition filed on re- 
opening date, whether barred by 
limitation —- During summer vaca- 
tion, whether there was no closing of 
court —— Expression ‘adjournment’ in 
S. 19 of Civil Courts Act — Meaning 
of. (General Clauses Act (1897), Sec- 
tion 10 (1) — Kerala High Court Act 
(5 of 1959), S. 8 — (Civil Courts Act 
(1957), S. 19)). 


Adjournment during the summer 
vacation has always been understood 
and treated as a closing of the Court. 
It is to provide alternate arrange- 
ment that a Judge of the High Court 
is nominated by the Chief Justice in 
exercise of the powers conferred 
under S, 8 of the Kerala High Court 
Act for hearing all matters which re- 
guire to be immediately or promptly 
dealt with. (Para 2) 


It has been the practice of the 
Courts in Kerala State inclusive of 
the High Court to treat the summer 
vacation as a period during which 
the courts remain closed except with 
regard to the functioning of a vaca- 
tion Judge nominated by the Chief 
Justice in accordance with Section 8 
of the High Court Act. It cannot 
be said that there was no closing of 
the High Court as such during the 
summer vacation. (Para 2) 


In exercise of the powers confer- 
red by sub-section (2) of Section 
80A of the Representation of the 
People Act 1951 the Chief Justice of 
the High Court of Kerala nomi- 
nated one Judge of the High 
Court to try election petitions. 
The Judge so nominated did not 
function at any time, Chief Justice 
nominated during the relevant vaca- 
tion two other Judges to function ` as 
vacation Judges. (Para 3) 
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Since the Chief Justice has already 
assigned one Judge of the High 
Court to try the election petitions it 
cannot be said that the Judges who 
functioned during the summer vaca- 
tion had the authority to try elec- 
tion petitions, Therefore during the 
summer vacation the High Court was 
closed for the purpose of the appli- 
cation of Section 10 of the General 
Clauses Act, Since the period of 
limitation of 45 days expired during 
the currency of the vacation the 
petitioner had time till the reopening 
date to file the petition. Thue the 
election petition filed on the reopen- 
ing date cannot be said to be barred 
by limitation, (Para 3) 

(B) Representation of the People 
Act (1951), S. 81 (3) — Representa- 
tion of petition True copy 
Compliance with S. 81 (3) Sub- 
stantial compliance is sufficient — 
All copies as required under Section 
81 (3) signed by petitioner both be- 
fore and after verification — But the 
copies were not attested as ‘true 
copy’ — Held there was substantial 
compliance with S, 81 (3). AIR 1964 
SC 1027 and AIR 1965 SC 815, Fol- 


lowed. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1965 SC 815 4 
AIR 1964 SC 1027 4 


P. N. K. Achan, for Petitioner; P. C. 
Mohisin, for Respondent. 


ORDER:— E, P. No. 22/1977 is a 
petition presented under Section 81 
of the Representation of the People 
Act 1951 challenging the election of 
the respondent as a member of. the 


House of the People from the Lak- 
shadweep, a Union territory. The 
petitioner and the respondent were 
the contesting candidates, Poll was 


taken on 16-3-1977. The counting of 
votes took place on 20-3-1977 and on 
the same day the Returning Officer 
declared the respondent as elected. 
The election of the respondent is chal- 
lenged mainly on the ground that 


the respondent is guilty of corrupt 
practices. In answer to the summons 
from court the respondent entered 


appearance and filed a written state- 


. ment traversing the allegations made 


in the petition, and contending inter 
alia that the petition is barred by 
limitation, On the basis of the 


‘4977 


pleadings issues were raised on 11-7- 
1977; and issue No. 2 is in the fol- 
lowing terms: 

“Whether the petition is barred by 
limitation?”, The respondent filed 
C. M. P. 9879/77 praying that the 
issue relating to limitation may be 
heard before proceeding with the 
trial of the petition, I am referring 
to the parties as they figure in the 
main petition. The petitioner did 
not object to issue No. 2 being heard 
preliminarily, 

2. The contentions raised by the 
respondent are two-fold. In the first 
place it is argued that the relevant 
petition was filed beyond the period 
prescribed in Section 81 (1) of the 
Representation of the People Act, Ac- 
cording to that provision the petition 
has to be presented within 45 days 
from, but not earlier than the date 
of the election of the respondent. 
The respondent was declared elected 
on 20-3-1977. So normally the peti- 
tion had to be filed on or before 5-5- 
1977, But the petition was filed in 
court only on 23-5-1977, So prima 
facie the petition was laid beyond 
the time prescribed by law. The 
answer of the petitioner is that since 
the High Court was closed for sum- 
mer vacation he had time till 23-5- 
1977 to file the election petition, It 
is common case that by notification 
No. D6-41831/76(1) dated 19-11-1976 
the summer vacation commenced 
from 1lth April 1977 and lasted till 
21st May 1977 (both days inclusive). 
Reliance is placed on Section 10 of 
the General Clauses Act, Act 10 of 
1897, Section 10 reads as follows: 

“10 (1). Where, by any Central Act 

or Regulation made after the com- 
mencement of this Act, any act or 
proceeding is directed or allowed to 
be done or taken in any Court or of- 
fice on.a certain day or within a 
prescribed period, then, if the Court 
or office is closed on that day or 
the last day of the prescribed pe- 
riod, the act or proceeding shall be 
considered as done or taken in due 
time if it is done or taken on the 
next day afterwards on which the 
Court or office is open: 
_ Provided that nothing in this sec- 
tion shall apply to any act or pro- 
ceeding to which the Indian Limita- 
tion Act, 1877 applies. 
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(2) This section applies also to all 
Central Acts and Regulations made 
on or after the fourteenth day of 
January, 1887.” 

The contention of the respondent is 
that during the summer vacation 
there was no closing of the court 
within the meaning of Section 10 (1) 
of the General Clauses Act. So the 
crucial question is whether the court 
could be deemed to have been clos- 
ed from 11-4-1977 to 22-5-1977. Ac- 
cording to the respondent the High 
Court could not be deemed to have 
been closed during the summer vaca- 
tion, and in support of that conten- 
tion the respondent relied on Sec. 8 
of the Kerala High Court Act, Act 5 
of 1959. I may read the provision. 


“8 (1) During the adjournment of 
the High Court the Chief Justice 
shall nominate a single Judge of the 
High Court for the hearing of all 
matters which require to be imme- 
diately or promptly dealt with and 
such Judge shall have all the powers 
of the High Court, except in cases in 
which such power must be exercised 
under the provisions of any law by 
more than one Judge. 

x x x x” 
According to the respondent during 
the summer vacation there is only an 
adjournment of the High Court, and 


the expression ‘adjournment’ shall 
not be understood as the closing of 
the court, I am unable to accept 


that argument; and I may refer to 
Section 19 of the Civil Courts Act, 
1957, which reads as follows: 

“19 (1), The High Court may per- 
mit the civil courts under its con- 
trol to adjourn from time to time for 


periods not exceeding in the aggre- 
gate ‘sixty days in each year. 
(2) During the adjournment of a 


civil court, the High Court shall have 
the power to make provisional orders 
in- all urgent matters and for 
such purpose to receive appeals, 
plaints and petitions which would 
ordinarily be presented to such civil 
court and any such order shall re- 
main in force only until the matter 
has been heard and decided by the 
court having jurisdiction.” 

It is not disputed before me that 
during the summer vacation the 
courts subordinate to the High Court. 
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are closed and that no suit, appeal or 
other proceedings can be instituted in 
those courts. The expression used in 
Section 19 also is ‘adjournment’. Ad- 
journment during the summer vaca- 
tion has always been understood and 
treated as a closing of the court, It 
is to provide alternative arrangement 
that a Judge of the High Court is 
nominated by the Chief Justice in 
exercise of the powers conferred 
under Section 8 of the Kerala High 
Court Act for hearing all matters 
which require to be immediately or 
promptly dealt with. Notification 


No, A1-5419/77 dated 21-3-1977 
issued by the High Court may be 
read in this connection. Part II of 


the notification is extracted below: 

“(1) No plaints, appeals, petitions or 
other documents except those which 
require to be immediately or prompt- 
ly dealt with will be filed or received 
in the Registry of the High Court 
during the periods when the High 
Court will remain closed for the va- 
cation and holidays. y 

x x x x x 
Clause (1) of Part IJ clearly states that 
the High Court will remain closed for 
the vacation and holidays. Again, it could 
be seen that only documents which re- 
quired to be immediately or promptly 
dealt with will be filed or received in 
the registry of the High Court, It has 
been the practice of the courts in this 
State inclusive of the High Court „to 
treat the summer vacation as a period 
during which the courts remain closed 
except with regard to the functioning of 
a vacation judge nominated by the Chief 
Justice in accordance with S. 8 of the 
High Court Act. I cannot, therefore, ac- 
cept the contention of the respondent 
that there is no closing of the High 
Court as such during the summer vaca~ 
tion. 

3. An alternative contention raised 
by the respondent is again based on 
S. 8 of the High Court Act. According to 
S. 8 the Judge nominated by the Chief 
Justice under that section “shall have 
all the powers of the High Court, except 
in cases in which such power must be 
exercised under the provisions of any 
law by more than one Judge”. The argu- 
ment advanced on the basis of that pro- 
vision is that since during the summer 
vacation Judges were nominated by the 
Chief Justice and since the Judges so 
nominated had all the powers of the 
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High Court there was no total prohibi- 
tion of filing an election petition during 
the summer vacation. It is commen case 
that in exercise of the powers conferred 
by sub-s. (2) of S. 80-A of the Represen- 
tation of the People Act 1951 the Chief 
Justice of the High Court of Kerala no- 
minated one Judge of the High Court to 
try election petitions. It is further ad- 
mitted by both sides that the Judge so 
nominated did not function at any time 
as a vacation Judge and that the Chief 
Justice nominated during the relevant 
vacation two other Judges to function as 
vacation Judges. By. Notification No. Dl- 
14606/66 dated 8th February 1971 the 
High Court of Kerala in exercise of the 
powers conferred on it under Art. 225 
of the Constitution of India and S. 122 
of the Code of Civil Procedure, ‘1908, 
published rules to regulate its own pro- 
cedure. Rules 207 to 219 (both inclusive) 
deal with the procedure regarding the 
trial of election petitions. Rule 207 may 
be read in this context: 

“Definitions.— In this chapter, 

(1) ‘the Act’ shall mean the Represen~ 
tation of the People Act, 1951, and 

(2) ‘the Judge’ shall mean the Judge 

of the Court who has been assigned by 
the Chief Justice under sub-s. (2) of 
S. 80-A of the Act, for the trial of Elec- 
tion Petitions.” 
By virtue of sub-rule (2) of R. 207 it is 
clear that for the purpose of trial of 
election petitions the Judge shall mean 
a Judge of the High Court who has been 
assigned by the Chief Justice under Sec- 
tion 80-A (2) of the Act. Since the Chief 
Justice has already assigned one Judge 
of the High Court to try the election 
petitions it is net possible to hold that 
the Judges who functioned during the 
summer vacation this year had the au- 
thority to try election petitions. My con- 
clusion, therefore, is that during the 
summer vacation the High Court was 
closed for the purpose of the application 
of 5. 10 of the General Clauses Act. 
Since the period of 45 days expired dur- 
ing the currency of the vacation the pe- 
titioner had time till the reopening date 
to file the petition. To repeat, the elec~ 
tion petition was filed on the reopening 
date, namely 23-5-1977. Consequently, it 
cannot be held that the petition is barred 
by limitation. 

4. The respondent urged an alterna- 
tive contention having a bearing on the 
question of limitation, According to the 
respondent there was non-compliance 
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with S. 81 (3) of the Representation of 
the People Act 1951. According to Sec- 
tion 82 (3) of the Act every election peti- 
tion shall be accompanied by as many 
copies as there are respondents mention- 
ed in the pétition and every such copy 
shall be attested by the petitioner under 
his own signature to be a true copy of 
the petition. The petitioner filed along 
with the petition the mumber of copies 
required in compliance with S. 81 (3). 
All those copies were signed by the peti- 
tioner both before and after verification. 
But the copies were not attested as ‘true 
copy’. The petitioner subsequently filed 
€C. M. P. 7238/77 for accepting additional 
fresh copies containing the proper at- 
testation, Those copies are dated 28-5- 
1977, and it appears that the copies serv- 
ed on the respondent were the duly at- 
tested copies filed on 28-5-1977. The 
argument advanced by the respondent is 
that the copies produced after the last 
day of limitation, namely 23-5-1977 can- 
not be accepted and that there is non- 
compliance with S. 81 (3) of the Act. If 
the copies of the petition filed on 23-5- 
1977 did not comply with S. 81 (3) of the 
Act then there is authority in support of 
the respondent’s contention that copies 
subsequently filed cannot be acted upon 
and that the election petition itself is 
liable to be dismissed under S. 86 (1) of, 
the Act. So the question is whether the 
copies filed on 23-5-1977 were defective, 
As referred to earlier, though all the 
copies were signed by the petitioner just 
as he signed the original petition there 
was no attestation that they were true 
copies. The answer of the petitioner in 
this respect is that since the copies filed 
on 23-5-1977 contained his signature 
there was substantial compliance with 
S. 81 (3) of the Act. The petitioner relied 
on the decision of the Supreme Court re- 
ported in Ch. Subbarao v. Member, 
Election Tribunal, Hyderabad (AIR 1964 
SC 1027). In that case also the copies 
were signed by the petitioner, but there 
was no attestation in the sense the words 
“true copy” were omitted above the sig- 
nature of the petitioner. The Supreme 
Court held that as the signature in ori- 
ginal was there in the copy, the pre~ 
sence of such original signature in the 
copy was sufficient to indicate that the 
copy was attested as a true copy, even 
though the words ‘true copy’ were not 
written above the signature in the copies., 
The court held that there was substan- 
tial compliance with S. 81 (3) of the Act 
and that the petition could not be dis~ 
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missed under S. 90 (3) of the Act. Al- 
most a parallel case arose for considera- 
tion by the Supreme Court in Dr. Anup 
Singh v. Abdul Ghani (AIR 1965 SC 
815), In that case the necessary number 
of copies were filed and the copies bore 
the signature of the petitioner concern- 
ed. The copies were carbon copies of the 
original and there was no dispute that 
they were not true copies thereof. The 
Supreme Court again held that there is 
substantial compliance with S. 81 (3) of 
the Act. The facts of this case are al- 
most identical with the facts of the two 
cases decided by the Supreme Court and 
cited above. I hold that inasmuch as the 


copies filed on 23-5-1977 contained the 
signature of the petitioner there was 
substantial compliance with S. 81 (3) of 


the Act and that the copies filed on 28-5- 
1977 after the expiry of the period of 
limitation are not necessary to support 
the main petition. The second contention 
of the respondent also is therefore, 
rejected. 


In the result, it is found that the elec- 
tion petition is not barred by limitation; 
and issue No. 2 is answered in favour of 
the petitioner, 

Order accordingly. 
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N. D. P. NAMBOODIRIPAD, J. 
M. Kamalam, Petitioner v. Dr. V. A 
Syed Muhammed, Respondent. 
E. P. No. 6 of 1977, D/- 6-7-1977. 
Representation of the People Act 
(1951), Ss. 81 (3), 83, 86 (1) —- Non-com- 
pliance with S. 81 (3) — Compliance with 
S. 83, if an answer to such non-compli- 
ance—Total omission to sign copies—Pe- 
tition, if to be dismissed under S. 86 (1). 


When the copies of the election peti- 
tion served on the respondent do not 
contain the signatures of the petitioner, 
the second part of S. 81 (3) requiring at- 
testation of copies by the petitioner un- 
der his own signature, is not satisfied. 
The mere compliance with S. 83 regard- 
ing contents of petition, signature and 
verification thereof as well as the requi- 
site affidavit regarding corrupt practice 
is no answer for non-compliance with 
S. 81 (3). In view of the use of the ex- 
pression ‘shall’, the second part of S, 81 
(3) is also mandatory and a non-compli- 
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ance with the same is fatal to the peti- 
tion. (Paras 2, 3) 

If the copies of the petition contained 
the signature of the petitioner, then the 
omission to state specifically that the 
copy is a true copy, may not be fatal. 
However, when there is a total omission 
to sign the copies, it is not a case of sub- 
stantial compliance with S. 81 (3) but it 
is a case of total omission to comply with 
S. 81 (3), In such a case the election 
petition is liable to be dismissed under 


S. 86 (1). Case law discussed. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1974 SC 1185 3, 4 
AIR 1971 SC 342 3 
AIR 1968 SC 1079 in 3 
AIR 1965 SC 815 3, 4 
AIR 1964 SC 1027 3, 4 


S. Easwara Iyer, for Petitioner; C, K. 
Sivasankara Panicker, for Respondent. 

ORDER:— This is a petition filed un- 
der Ss. 80 to 84 read with S. 117 of the 
Representation of the People Act, 1951 
(briefly the ‘Act’) challenging the elec- 
tion of the respondent to the Lok Sabha 
from the Kozhikode Lok Sabha Consti- 
tuency in the election held on 19-3-1977, 
The main ground upon which the elec- 
tion is sought to be avoided is the com~ 
mission of certain corrupt practices alleg- 
ed in the petition. The petition was duly 
signed and verified by the petitioner 
and it was also accompanied by the re- 
quisite affidavit. On acceptance of sum- 
mons the respondent entered appearance 
and raised a preliminary objection re- 
garding the maintainability of the peti- 
tion on the ground that there is non= 
compliance with sub-s. (3) of S. 81 of 
the Act. 

2. The respondent was served with 
the copies of the petition, one of which 
was produced along with the written 
statement. The contention raised by the 
respondent is that both the copies serv- 
ed on him do not contain the signature 
of the petitioner as enjoined by S. 81 (3) 
of the Act. On a perusal of both the 
copies it is seen that the copies of the 
petition served on the respondent do not 
contain the signatures of the petitioner. 
The copy of the accompanying affidavit, 
however, is seen signed by the peti- 
tioner. The question is whether the omis- 
sion to sign the two copies of the peti- 
tion is fatal. Sub-section (3) of S. 81 
reads as follows:— 

“Every election petition shall be ac- 
companied by as many copies thereof as 
there are respondents mentioned in the 
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petition and every such copy shall be 
attested by the petitioner under his own 
signature to be a true copy of the peti- 
tion.” 

It is clear that the sub-section contains 
two parts. The first part enjoins that 
every election petition shall be accom- 
panied by as many copies thereof as 
there are respondents mentioned in the 
petition. The second part lays down that 
every such copy shall be attested by the 
petitioner under his own signature to be 
a true copy of the petition. The first part 
apparently has been satisfied in this case. 
The second part, on the other hand, is 
not satisfied. The answer of the petitioner 
is that there is substantial compliance 
with law inasmuch as the copy of the 
affidavit affixed to the petition ` contains 
the signature of the petitioner. What an 
election petition should contain is laid 
down in S. 83 of the Act, which reads as 


‘ follows:— 


“83. Contents of petition. — 

(1) An election petition— 

a) shall contain a concise statement of 
the material facts on which the petition- 
er relies; 

(b) shall set forth full particulars of 
any corrupt practice that the petitioner 
alleges, including as full a statement as 
possible of the names of the parties 
alleged to have committed such corrupt 
practice and the date and place of the 
commission of each such practice; and 

(c) shall be signed by the petitioner 
and verified in the manner laid down in 
the Code of Civil Procedure, 1908 (5 of 
1908) for the verification of pleadings: 


Provided that where the petitioner 
alleges any corrupt practice, the petition 
shall also be accompanied by an affidavit 
in the prescribed form in support of the 
allegation of such corrupt practice and 
the particulars thereof. 

(2) Any schedule or annexure to thé 
petition shall also be signed by the peti- 
tioner and verified in the same manner 
as the petition.” 

The affidavit filed along with the petition 
undoubtedly is in compliance with the 
proviso to sub-s, (1) of S. 83. The actual 
wording of the affidavit filed by the pe- 
titioner also shows that the affidavit 
relates merely to the allegations of cor~ 
rupt practice contained in the petition. 
In other words, it cannot be said that 
the affidavit is a general affidavit in sup- 
port of the petition. Moreover, a reading 
of Ss. 81 and 83 would show that they 
relate to different aspects. Section 381 


$ 
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relates to the procedure regarding pre« 
sentation of election petitions and not 
contents. In this case there is no dispute 
regarding the contents of the petition, 
because as already referred to, the main 
petition has been properly signed and 
verified, and it is also accompanied by 
the requisite affidavit regarding corrupt 
practice as enjoined by S. 83. But the 
mere compliance with S. 83 is no an- 
swer for non-compliance with S. 3) (3) 
of the Act. 

3. I may refer to certain decision 
brought to my notice by the petitioner 
to substantiate her contention that a 
substantial compliance with S. 81 (3) is 
sufficient. Section 81 (3) of the Act came 
up for consideration of the Supreme 
Court in Ch. Subbarao v. Member, Elec« 
tion Tribunal (AIR 1964 SC 1027), In 
that case the copies were signed by the 
petitioner, but there was no attestation 
in the sense that the words ‘true copies’ 
were omitted above the signature of the 
petitioner. The court held that as the 
signature was there in the copy that was 
sufficient to indicate that the copy ‘was 
attested as a true copy even though the 
words ‘true copy’ were not written above 
the signatures in the copy. The court 
held that there was substantial compli- 
ance with S. 81 (3) of the Act, and the 
petition should not be dismissed under 
S, 90 (3). Almost a similar case was con~ 
sidered by the Supreme Court in Dr. 
Anup Singh v. Abdul Ghani (AIR 1965 
SC 815). In that case also the necessary 
number of copies were filed and the 
copies bore the signature of the peti- 
tioner concerned. The defect was that 
the attestation required by $. 81 (8) was 
not there specifically on the copies. 

The court held on the basis of ‘Ch. 
Subbarao v. Member, Election Tribunal 
(AIR 1964 SC 1027), that there was sub~ 
stantial compliance with S. 81 (3) of the 
Act, It should be noted that in both those 
eases there was the signature of the pe- 
titioner in the copies served. Here, it is 
a case of total absence of signature, and 
so the petitioner cannot claim that her 
position is similar to that of the peti- 
tioners in the two eases decided by the 
Supreme Court and referred to above, 
The next decision pressed into service is 
Smt. Shodrabai Rai v. Ram Singh Ahar- 
war (AIR 1968 SC 1079), There it was a 
case where in the copies served, the anv 
nexures were not signed by the peti- 
tioner. The court held that the annexures 
do not form part of the petition, and 
hence it was held that the omission was 
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not fatal. That apparently is not the 
situation here. As referred to earlier, the 
affidavit, though it is part of the peti- 
tion, is not an affidavit to the entire peti- 
tion so that the mere signing of the copy 
of the affidavit does not amount to the 
signing and attestation of the main peti- 
tion. 

Jagat Kishore v, Rajendra Kumar 
(AIR 1971 SC 342) was a case where 
there was discrepancy betweer copy of 
the petition submitted by the opposite 
party and the actual petition presented to 
the court, It was held that there was 
non-compliance with S. 81 (3) and the 
petition is liable to be dismissed under 
& 26 (1). I do not know how this deci- 
sicn is of any assistance of the petitioner. 
Satya Narain v. Dhuja Ram (AIR 1974 
SC 1185) dealt with a case where the re- 
quisite copies of the election petition 
were not filed in court within the period 
of limitation. The court held that the 
petition is liable to be dismissed for non- 
compliance with S. 81 (3) of the Act. It 
was held as follows:— 


“We ars, therefore, clearly of opinion 
that the first part of S, 81 (3} with which 
we are miinly concerned in this appeal 
is a peremptory provision and total non- 
compliance with the same will entail dis- 
missal of the election petition under 
S. 86 of the Act.” 

The learned counsel for the petitioner 
relied upon this decision for the proposi- 
tion that since the first part of S. 81 (3) 
was specifically mentioned as mandatory 
by the Supreme Court, it may be in- 
ferentially held that the second part in 
S. 81 (3) is not mandatory. The argu- 
ment is not at all persuasive. The Sup- 
reme Court considered only the first 
part of S. 81 (3) relating to the produc- 


tion of copies. On the other hand, that 
decision only supports the case of the 
respondent, It shall be noted that both 


in the first part of S, 81 (3) and in the 
second part of S. 81 (3) the expression 
used is ‘shall’, If the expression ‘shall’ is 
mandatory as far as the first part is con- 
cerned, J fail to understand how the 
same expression found in the second part 
is not mandatory. In view of the afore- 
said decision I am inclined to hold that 
the second part of S. 81 (3) also is man- 
datory and a non-compliance with the 
provision is fatal to the petition. 


4. As referred to earlier, I am unable 
to appreciate the contention of the peti- 
tioner that in this case there is substan- 
tial compliance with the second part of 
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S. 81 (3). The main content of the se- 
cond part of S. 81 (8) is that the copies 
produced as required by the first part 
shall be attested by the petitioner under 
his own signature to be a true copy of 
the petition, Here, admittedly the copies 
were not signed at all. If the copies oi 
the petition contained the signature of 
the petitioner, then the omission to state 
specifically that the copy is a true copy, 
may not perhaps be fatal in view of the 
decisions of the Supreme Court in Ch, 
Subbarao v. Member, Election Tribunal 
(AIR 1964 SC 1027) and Dr. Anup Singh 
v. Abdul Ghani (ATR 1965 SC 815). But 
when there is a total omission to sign 
the copies, it is not a case of substantial 
compliance with S. 81 (3), it is a case of 
total omission to comply with S. 81 (38). 
Section 86 (1) of the Act reads as fol- 
lows:— 


“86 (1). The High Court shall dismiss 
an election petition which does not com- 
ply with the provisions of S. 81 or S. 82 
or 8. 117. 

Explanation An order of the High 
Court dismissing an election petition 
under this sub-section shall be deemed 
to be an order made under Cl. (a) of 
S. 98.” 


Paragraph 4 of the decision reported in 
Satya Narain v. Dhuja Ram (AIR 1974 
SC 1185) may be read in this context: 
“Our decision restores the primacy of 
procedure over justice. It makes S. 86 
(1) a tyrannical master, The rigidity of 
the rule of precedent ties me to its 
chains. My only hope now is that Parlia+ 
ment would make a just choice between 
the social interest in the supply of copies 
by the election petitioner along with hia 
election petition and the social interest 
in the purity of election by excluding 
S. 81 (3) from the purview of S. 86 (1) 
of the Act.” ` 
As far as I could see, the position obtain- 
ed in this case is practically the same. I 
hold that there is total non-compliance 
with S. 81 (3) of the Act and that tha 
election petition is liable to be dismissed 
under S. 86 (1) of the Act, 


5. In the result, the election petition 
is dismissed with costs of Rs. 250 to the 
respondent. 


6. The office will communicate a sub= 
stance of this order to the Election Com- 
mission and to the Speaker of the Lok 
Sabha, and it shall also send an authenti- 
cated copy of the order as soon as it is 
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ready to the Election Commission as 
provided in S. 103 of the Act. 
Petition dismissed, 
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FULL BENCH 
V. P. GOPALAN NAMBIYAR, C. J. 
GEORGE VADAKKEL AND 
T. CHANDRASEKHARA 
MENON, JJ. 

M. James Thomas and others, Petition- 
ers v. The Hon’ble the Chief Justice re- 
presented by the Registrar, High Court 
of Kerala and others, Respondents. 

C. P, Nos. 340, 398 and 446 of 1976, 
D/- 17-6-1977. 

(A) Kerala High Court Service Rules 
(1970), Rr. 35 Second Proviso, 7 (2) and 
16 — Chief Justice, by proceedings dated 
3-7-1971 of the High Court making ap- 
plicable G. O. dated 12-4-1971 to mem- 
bers of the High Court service — Vali- 
dity. 

The second proviso to R. 35 authorises 
the issue of orders regarding the “scales 
of pay and allowances to members of 
the service in accordance with those 
sanctioned by the Government”. The 
G. O, dated 12-4-1971 was not one which 
had relation to scales of pay and allow- 
ances. It affected seniority and promo- 
tion. Therefore its adoption under the 
second proviso to Rule 35 by the Chief 
Justice under proceedings dated 3-7-71 
was beyond the scope of the Rule. 
When the G. O. was struck down by the 
judgments dated 26-2-74, 28-2-74 of the 
Kerala High Court, the foundation of 
order dated 3-7-71 was knocked out; and 
with that the order dated 3-7-71 must 
also fall. (Para 8) 

In the face of the specific provisions as 
contained in Rr. 7 (2) and 16 the whole- 


sale adoption of G. O. dated 12-4-1971. 


without advertence to the Rules, and 
compliance with them flies in the face 
of these Rules. (Para 10) 

Order dated 3-8-1971 which imple- 
mented the order dated 3-7-71 was con- 
trary to the principle of determining 
seniority by reference to the date of first 
appointment. (Para 11) 

(B) Kerala High Court Service Rules 
(1970), R. 35 — Kerala State and Sub- 
ordinate Service Rules, R. 28 (bb) — Re- 
siduary clause of R. 35 — Effect — K. S. 
and S. S, R. are attracted. 


HU/HU/C972/77/CWM 
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Rule 35, after specific enumeration of 
the various rules, proceeds to take in by 
a residuary clause, “other rules for the 
time being in force applicable to the 
officers under the rule-making control of 
the Governor or Government of Kerala”. 
This residuary clause is sufficient to at- 
tract the Kerala State and Subordinate 
Service Rules whenever and wherever 
the same have application. Therefore, 
Rule 28 (bb) is attracted, (Para 12) 

Rule 35 of the High Court Service 
Rules 1970 is practically a verbatim re- 
production of Rule 23 of its predecessor, 
the High Court Service Rules 1959. When 
the 1959 Rules were brought into force 
on 15-3-1960 the K. S. & S. S. R, and 
also the Classification Control and Appeal 
Rules 1960 had come into force (al- 
though R. 28 (bb) of the K.S. & S.S.R. 
had not been inserted therein); whether 
by inadvertence or otherwise, the 1959 
Rules did not refer to the K.S. & S.S.R. or 
Classification, Control and Appeal Rules. 
It may be, that when the High Court 


Service Rules 1970 replaced the 1959 
Rules, it bodily copied the predecessor 
Rule 23. Whether this be an adequate 


reason or not, it is clear that the resi- 
duary part of the rule is wide enough to 
cover the State and Subordinate Service 
Rules, and, in particular, R. 28 (bb). 
(Para 12) 

(C) Kerala High Court Service Rules 
(1970), R. 35 — Kerala State and Sub- 
ordinate Service Rules, R, 28 — Promo- 
tion — Eligibility for. 

There is no warrant to hold that eligi- 
bility for promotion must be judged with 
reference to the date of the appoint- 
ment, and not of the occurrence of the 
vacancy. The general rule is that pro- 
‘motions should be made vis-a-vis the 
date of occurrence of the vacancy and 
not of the date of making the appoint- 
ment. (Para 15) 


(D) Kerala High Court Service Rules 
(1970), R. 35 (2) — Adoption of “any 
rules for time being in force” —- Not a 
wholesale surrender of legislative power 
or abdication of legislative function. 
(Constitution of India, Art, 245) ` 

It is, not correct to say that there was 
a wholesale surrender of legislative 
power or abdication of legislative func- 
tion by the Chief Justice in directing by 
Rule 35 (2) the adoption of “any rules 
for the time being in force” relating to 
Government servants. The object of R. 35 
seems to have been to place the mem- 
bers of the High Court Service Staff as 
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far as possible in the same position as 
the Government servants, The Govern- 
ment’s power of promulgating Rules re- 
lating to conditions of service of the 
Government servants, and the Governor's 
powers under Art. 309 of the Constitu- 
tion, are well known; and when rules 
are made in exercise of these powers 
there seems to be nothing wrong on 
principle to direct that such Rules and 
amendments effected from time to time 
shall apply to the High Court Service 
also. This seems only to be in conformity 
with the policy and the object of R. 35. 

(Para 16) 

(E) Kerala High Court Service Rules 
(1970), Rr. 36 (2) and 7 (2) (a) — Rule 36 
(2) cannot override specific provision in 
R. 7 (2) (a) and in category 8 of Div. I 
of Ann. I. 

A residuary and comprehensive power 
conferred by R, 36 (2) cannot be exer- 
cised against the specific and pointed 
power of exemption conferred by the se- 
cond proviso to R. 7 (2) (a), and the pro- 
vision for exemption in Column 4, Cate- 
gory 8 in Division II of Annexure I. Un- 
der the Rule, the power of exemption 
can be granted by the Chief Justice only 
on the basis of the age and experience; 
and under the Annexure, the exemption 
is given for those over 40 years of age 
and having over ten years’ service on the 
recommendation of the Registrar. It is 
not correct to understand ‘the wide 
powers conferred under R. 36 (2) on the 
Chief Justice as one to be exercised to 
flout the specific provisions on the 
ground that it is “just and equitable” to 
do so. 1973 Lab IC 722 (Ker) (FB), Rel. 
on. (Paras 17 & 18) 

(F) Constitution of India, Art. 226 — 
Service matter — Interference in writ 
jurisdiction — Theory of disturbance of 
Seniority and unsettling of promotions or 
doctrine of “sitting back” with security 
and composure, held, not applicable te 
the facts of the case — No sufficient 
grounds to forbid interference. (Para 19) 


(G) Kerala High Court Service Rules 
(1970), R. 35 (2) — “Other rules” — In- 
terpretation — Rules of ejusdem generis 
— Applicability — (Interpretation of Sta- 
tutes). 

It is not correct to contend that ‘other 
rules’ in Rule 35 (2) of the High Court 
Service Rules should be understood 
ejusdem generis as comprehending only 
rules relating to leave, salaries and 
allowances and pensions. There is no 
ground to invoke the applicability of the 
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tule of ejusdem generis. Rule 35 enume- 
rates a conglomeration of rules, which 
cannot be brought under any common 
genus, (Para 23) 


(H) Constitution of India, Art. 229 (2) 
— Order dated 3-7-71 of Chief Justice 
making applicable G. O. dated 12-4-1971 
to members of High Couri Service under 
R. 35 of the Kerala H. C, Service Rules 
(1970) — Cancellation of order D/- 3-7- 
7L by Order dated 2-1-1975 — Orders 
dated 3-7-71 and 2-1-1975, held, could 
not be regarded as passed under Arti- 
cle 229 (2). 

Under Art. 229, the Chief Justice had 
exercised his powers by framing an ela~ 
borate set of rules viz., the High Court 
Service Rules. To regard orders dated 
3-7-71 and dated 2-1-1975 as further at- 
tempts at legislation under the Article 
would amount to amendment or repeal 
pro tanto of the Rules, (Para 27) 


(I) Constitution of India, Art. 229 (2)— 
Kerala State and Subordinate Service 
Rules, R. 28 (bb) — There is no scope ta 
read down R. 28 (bb) to square with the 
terms of Art. 229 (2). (Para 34) 
Cases Referred: Chronological Paras 
AIR 1977 SC 451:1977 Lab IC 3 18 
ILR (1976) 2 Ker 485 15 
AIR 1975 SC 1331:1975 Lab IC 881 24 
ILR (1974) 1 Ker 97 14 
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1974 (Ker) 4 
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M. P. Menon, M. Ramachandran, S. A. 
Nagendran, N. N. Divakaran Pillai and 
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S. Narayanan Poti, V. Bhaskaran Nam- 
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krishnan and R. Radhakrishnan Party, 
for Respondents. 


GOPALAN NAMBIYAR, C. J.:— These 
three writ petitions challenge the action 
of the Chief Justice of this Court in can- 
celling a prior order dated 3-7-1971, on 
the basis of which promotions were 
effected in a certain category of the High 
Court staff from 1-7-1968. It was order- 
ed that the cancellation was to be given 
effect to only from the Chief Justices 
decision to cancel, viz. 7-9-1974 and not 
from 1-7-1968 from which date the can- 
celled order took effect, This is the griev- 
ance of the petitioners. The writ pet- 
tions will be dealt with seriatim. The 
facts will be noticed in detail in O. P. 
340 of 1976, and supplemented, if neces- 
sary, with the additional facts, where 
present, in the other two writ petitions, 
O, P. No. 340 of 1976. 

2. The petitioner in this writ peti- 
tion, an Assistant Grade | in the High 
Court Services, was a lower division 
clerk (or an Assistant Grade II as it was 
redesignated) prior to 1-7-1968, a mate- 
rial date for purposes of ali the three 
writ petitions. Respondents 5 to 8 are 
also Assistants Gr. I. By a G. ©. dated 
9-10-1969 the Government refixed the 
ratio between Upper Division Clerks and 
Lower Division Clerks. By another G. O. 
they also accepted the recommendations 
of the Pay-revision Committee regarding 
the revision of pay scales of posts in 
Government service, This was made ap- 
plicable to the High Court Staff by the 
Chief Justice on 1-8-1969, which resulted 
in the proliferation of twenty additional 
posts of Upper Division Clerks redesig- 
nated as Assistants Grade I. Promotions 
to these posts were ordered by Ext. P-1 
dated 17-7-1970. As the increased 
strength was sanctioned by the Govern- 
ment with effect from 1-7-1968, promo- 
tions were directed with effect from that 
date. The petitioner was No. 24 in Ext. 
P-1. Respondents 5 to 8 were not includ- 
ed in Ext. P-1 or promoted at that time 
as they were not test qualified on 1-7- 
1968. The petitioner’s probation was de- 
clared by Ext, P-2 dated 31-6-1970. 
Against the promotion directed by Ext. 
P-1 and the denial of promotion to him, 
the 6th respondent filed a representation 
dated 3-10-1970 (not exhibited) stating 
that he should be deemed to have pass- 
ed the test in April, 1968, when he sat 
for the examination, although the results 
were declared only later. This was re- 
jected by the Chief Justice. Ext. X-4 
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dated 19-8-1971 is a copy of the intima- 
tion of rejection from the Registrar. 
There was a departmental appeal filed on 
16-3-1971, which was heard by a Bench 
of three Judges of this Court under R. 26 
of the High Court Service Rules 1970. 
Ext. X-7 dated 19-8-1971 is a copy of 
the Official Memorandum from the Re- 
gistrar intimating the result of the ap- 
peal. While the appeal was pending, on 
12-4-1971, the Government issued Ext. 
P-3 G. O. It referred to the G. O. dated 
9-5-1959. Many seniors in service, lack- 
ing test~qualifications, were superseded 
by their juniors and lost their seniority. 
The Government ordered that the un- 
qualified seniors who were thus passed 
over for want of test-qualification, would 
have their ranks and seniority restored, 
if they passed the test subsequent to 1-7- 
1969 and before 9-6-1969. On such re- 
storation, the juniors who had mean- 
while scored over their unqualified se- 
niors were to be reverted, if necessary. 
By Ext. P-4 proceedings of the High 
Court dated 3-7-1971 the Chief Justice 
. made Ext, P-3 G. O. applicable to the 
Members of the High Court Service, un- 
der the second proviso to R. 35 of the 
High Court Service Rules 1970. It was in 
view of these G. Os. that the departmen- 
tal appeal of the 6th respondent was dis- 
posed of on 1-7-1971 and the communi- 
cation Ext. X-7 issued to him, stating 
that he was entitled to the benefit of 
Ext. P-4 proceedings by which Ext. P-3 
G. O. was made applicable to the High 
Court Service, His contention that . he 
should be deemed to have become test 
qualified on the date .on which he wrote 
the last examination for the test and not 
-on the date of publication of the results 
was rejected as seen from Ext. X-7. 

3. By Ext. P-5 order dated 3-8-1971 
implementing Ext. P-4, the promotions 
ordered by Ext. P-1, and by similar 


orders in respect of the petitioners and‘ 


others in the other two writ petitions, 
were revised, and fresh nominations to 
the posts of Assistants Gr. I were order- 
ed with effect from the dates shown 
against their names. Respondents 5, 6 
and 7 were promoted with effect from 
1-7-1968, the 8th respondent from 10-7- 
1968 and the petitioner also, from 10-7- 
1968. From Ext, P-5, it is clear that the 
petitioner lost his rank and seniority. 
It is also to be noted that Ext. P-5 ex- 
pressly recited that it was issued under 
R. 36 of the High Court Service Rules. 
Ext. X-5 dated 3-11-1970 is a copy of the 
order promoting respondents 6 to 8 with 
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effect from 22-10-1970. Against Exts. P-4 
and P-5, the petitioners in these three 
writ petitions (except the one in this 
O. P.) and some others who were affect- 
ed, sought to file appeals but the Regis- 
trar returned the appeals as not main- 
tainable. (This is seen from the file). 


4. Matters rested quietly for a time. 
Then came two single Judge's judg- 
ments of this Court in O. P. Nos, 2280 of 
1971 and 3911 of 1971 in each of which, 
Ex. P-3 order of the Government was 
quashed as violative of R, 28 (bb) of the 
Kerala State and Subordinate Service 
Rules (K.S.S.S.R. for short). Ext. P-6 and 
Ext. P-7 are copies of these judgments, 
the former dated 26th February 1974 by 
one of us (myself), and the latter, dated 
28th February 1974 by Issac J. (since 
retired), In Ext. P-6 judgment it was 
stated: 

“2. The petitioner has attacked Ext. 
P-7 order and Ext. P-5 order recited 
therein, as directly opposed to R. 27 and 
R. 28 (bb) of the Kerala State and Sub- 
ordinate Service Rules. According to the 
earlier of these Rules, seniority is the 
eriterion for promotion; and according to 
the latter one, the facts and circumstan- 
ces existing on the date of the occur- 
rence of the vacancy and not these exist- 
ing on the date of a making promotion 
have to determine the issue as to who is 
entitled to be promoted. On both these 
grounds the petitioner’s contention ap- 
pears to be well-founded, and Ext. P-5 
seems to be directly contrary to R, 28 


‘(bb) of the K.S.S.S.R.” 


(Ext. P-5 G.O. referred to in the judg- 
ment is the same as Ext. P-3 G O. here- 
in, and Ext. P-7 order is the consequen- 
tial order based on, the same). Ext, P-7 
judgment also took the view, that Ext. 
P-3 G.O. (which was Ext. P-4 therein) 
was in conflict with R. 28 (bb) of the 
K.S.S.S.R. It was also ruled that the in- 
vocation of R. 39 of the K.S.S.S.R. (cor- 
responding to R. 36 of the High Court 
Service Rules), cannot be regarded as 
proper or valid in view of the Full 
Bench decision of this Court in Sree~ 
dhara Pillai v. State of Kerala, 1973 Ker 


LT 151: (1973 Lab IC 722) (FB). 


5. After these judgments, the Govern- 
ment promptly accepted the position as 
correct, and by Ext. P-12 circular dated 
10-9-1974, directed that the rank and 
seniority of clerks/Assistants who were 
adversely affected by Ext, P-3 G.O. be 
restored to them, without back arrears. 
The Chief Justice followed with Ext. P-9 
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order cancelling Ext. P-4. The decision 
dated 7-9-1974 to cancel Ex. P-4 is re- 
corded in the file, It was declared that 
Ext. P-4 would not be applicable to 
members of the High Court Service and 
that consequently promotion and ranks 
in the category of Assistant Gr. I, will 
have to be revised. The order recalled 
that the principle of G. O. Ms, 472/59 
dated 20-4-1959 that the date of writing 
the test and not the date of declaration 
of results would determine test qualifi- 
cation, had not been adopted by the High 
Court and that on this ground that 6th 
respondent’s representation had been re~ 
jected by the High Court. It was noted 
that while the G. O. had taken a statu- 
tory form in sub-rule (bbb) to R 28 of 
the K.S.S.S.R. the rule as such was not 
applicable to the High Court Service, 
and that therefore test qualification on 
1-7-1968 will have to be decided with 
reference to whether the results had 
been published before that date and 
whether the person concerned had pass- 
ed the examination or test. The order of 
cancellation of Ext. P-4 followed by Ext. 
P-9 (is) dated 2-1-1975. But the learned 
Chief Justice did not think that all that 
had been done in pursuance of Ext, P-3 
G.O. (Ex. P-4?) should be annulled, 
particularly because, for over two years 
the position had remained unchallenged. 
It was observed that frequent disturb- 
ances in promotions, and ranks assigned 
will not be conducive to a sense of secu- 
rity in service. Hence it was ordered 
that Ext. P-3 G.O. will not be applied to 
the High Court Service after 7-9-74. The 
rank and seniority assigned to Assistants 
Gr, I, consequent en the implementation 
of the said G.O. was to remain unchang-~ 
ed. Against Ext. P-9 Departmental Ap- 
peals were filed by all the petitioners in 
these three writ petitioners (except we 
were told, the petitioner in O. P. 340/76) 
under the High Court Service Rules. 
They were dismissed by Ext. P-11. The 
Departmental Full Bench observed, re- 
ferring to Exts, P-6 and P-7 judgments, 
as follows: 


“A perusal of these judgments, how- 
ever, shows that the ground on which 
the said G. O. Ms. 100/71/PD was held 
to be invalid was that it was inconsist- 
ent with the provisions contained in 
R. 28 (bb) of the Kerala State and Sub- 
ordinate Service Rules and that it was 
not legally open to the State Govern- 
ment to override the provisions of a sta- 
tutory rule like R. 28 (bb) ‘by an execu- 
tive order purportedly issued under 
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R. 39. There is no provision in the Kerala 
High Court Service Rules corresponding 
to R. 28 (bb) of the Kerala State and 
Subordinate Services Rules.. Hence so far 
as the personnel in the High Court Ser- 
vice are concerned thè implementation of 
the principle incorporated in G, O. Ms. 
100/71/PD in respect of the High Court 
staff did not involve the contravention of 
any statutory service rule. The ground 
of invalidation mentioned in the two 
judgments in O. P. Nos. 2280 of 1971 and 
3911 of 1971 as necessitating the striking 
down of G. O. Ms. 100/71/PD in respect 
of the personnel in Government service 
governed by the Kerala State and Sub- 
ordinate Services Rules does not there- 
fore hold good in respect of the High 
Court Service, Such being the position 
the ratio of the decisions rendered in 
O. P, Nos. 2280 and 3911 of 1971 is not 
applicable to these cases and the legality 
and validity of either the High Court 
order dated 3-7-1971 making the provi- 
sions of G. O. Ms. 100/71/PD applicable 
to the members of the High Court staff 
or the consequential action taken for- 
effecting revised nominations and pro- 
motions as per the proceedings dated 
3-8-1971 are not in any manner affected 
iby the said decisions. There was nothing 
inherently obnoxious about the princi- 
ples laid down in G. O. Ms. 100/71/PD 
and hence no illegality was involved in 
its implementation with respect to the 
members of the High Court staff pursu- 
ant to the order dated 3-7-1971." 


The Departmental Full Bench emphasis- 
ed that there was no obligation at all on 
the Chief Justice to cancel Ext. P-4 and 
that although a cancellation was in fact 
done, a further direction not to disturb 
the promotions already effected and the 
ranks already assigned on the basis of 
Ext. P-4 was correct and proper. The 
O. P. seeks to quash Exts. P-5, P-9 and 
P-11 and to declare that Ext. P-4 was not 
valid, and other appropriate reliefs. 


6. Counsel for the petitioner who 
argued his case with ability contended 
that the adoption of Ex. P-3 by Ext, P-4 
was itself improper and without jurisdic- 
tion and therefore Ext. P-4 had no legal 
force. Secondly, it was contended that 
Ex. P-4 having merely adopted Ext. P-3, 
must fall when Ext. P-3 was struck down 
by this Court in Exts. P-6 and P-7 judg- 
ments, Counsel took exception to the 
Departmental Full Bench going one step 
further than the Chief Justice himself, 
and stating that there was no obligation 
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on the Chief Jutsice to cancel Ext. P-4 
as there was no rule in the High Court 
Service similar to, or in the same terms 
as, R, 28 (bb) of the K.S.S.S.R. This con- 
clusion of the Departmental Full Bench 
was also assailed on the merits as inde- 
fensible. Thirdly, it was contended that 
Exts. P-9 and P-11 are opposed to thre® 
different statutory rules, viz. (a) R. 7 (2) 
of the High Court Service Rules, 1976; 
(b) Rule 15 of the said Rules; and (c) 
Rule 28 (bb) of the K.S.S.S.R. which is 
also incorporated into, or made applic- 
able to, the High Court Service Rules. 
These arguments were, to some extent 
supplemented by counsel for the peti- 
tioners in the other two writ ‘petitions. 
We shall proceed to deal with these argu- 
ments. 

7. First as to the validity of Ext. P-4. 
Rule 35 of the High Court Service Rules 
1970 is in these terms: 


“35. Pay, Allowances, Leave Salary, 
Pension and other conditions of Service. 


The Travancore Service Regulations, 
the Cochin Service Regulations, the Ke- 
rala Service Rules, the Government Ser- 
vants Conduct Rules, the General Provi- 
dent Fund (Kerala) Rules, the State Pro- 
vident Fund Rules (Travancore), the Pro- 
vident Fund Rules (Cochin), the Funda- 
mental Rules, the Madras Leave Rules, 
Madras Pension Code, the General Pro- 
vident Fund (Madras) Rules, the Madras 
Contributory Provident Fund Pension 
Insurance Rules 1950, and the rules re- 
gulating the pay of the services and 
other rules for the time being in force 
applicable to the officers under the rule- 
making control of the Governor or Gov- 
ernment of Kerala, as the case may be 
shall, subject to these rules, govern the 
members of the service, in the matter of 
their pay, allowances, leave, leave salary, 
pension and other conditions of service: 


Provided that except with regard 
to salaries, allowances, leave and pension 
the Chief Justice shall exercise the pow- 
ers vested in the Governor or the Gov- 
ernment under any of the aforesaid 
rules: 


Provided further that the Chief Jus- 
tice shall specifically issue orders sanc- 
tioning the grant of the scales of pay 
and allowances to the members of the 
service in accordance with those sanc- 
tioned by the Government. 

Note:— The Chief Justice is the Head 
of the Department as regards the mem- 
bers of the service,” 
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Ext, P-4 is stated to ‘be issued under the 
second proviso to the above rule, That 
proviso authorises the issue of orders 
regarding the “scales of pay and allow- 
ances to members of the service in ac- 
cordance with those sanctioned by the 
Government”. Ext. P-3 G.O. was not 
one which had relation to scales of pay 
and allowances. It affected seniority and 
promotion. Therefore, its adoption under 
the second proviso to R. 35 was beyond 
the scope of the rule. 


8. We are also of the opinion that 
when Ext. P-3 G.O. was struck down by 
Exts. P-6 and P-7 judgments of this 
Court, the foundation of Ext. P-4 as 
knocked out; and with that, Ext. P-4 
must also fall. After the judgments of 
this Court, the Government promptly ac- 
cepted the position and cancelled Ext. 
P-3 G.O, by Ext. P-12 order. 


9. We cannot endorse the view of the 
Departmental Full Bench in Ext. P-11 
order, which travelled beyond the learn- 
ed Chief Justice himself, and was pre- 
pared to hold that the cancellation of 
Ext. P-4 was unnecessary, as there was 
nothing in the High Court Service Rules 
corresponding to R. 28 (bb) of the K. S. 
S. 5. R. As we shall show presently 
this part of the reasoning of the Depart- 
mental Full Bench proceeds on a miscon- 
ception. 

10. We are in agreement again, with 
counsel for the petitioner that Exts. P-9 
and P-11 orders are opposed to the sta- 
tutory rules relied on by him. We shall 
refer to tbese Rules. Rule 7 (2) (a) of 
the High Court Service Rules, enacts: 

“7 (2) (a) Special — Subject to the 
provisions contained in R. 16 no person 
shall be eligible for appointment to a`’ 
category unless he possesses the general 
and educational qualifications and the 
special qualifications prescribed for the 
category in columns 3 and 4 of Anne- 
xure I or qualifications which the Chief 
Justice by order declares to be equi- 
valent qualifications: 


_ Provided that where the special quali- 
fication prescribed by column (4) of An- 
nexure I is a pass in a Test, the qualifi- 
cation may be acquired by persons re- 
cruited direct within the period of pro- 
bation or where the period is extended, 
within the extended period: 

Provided further that the Chief Jus- 
tice may by general or special order ex- 
empt any officer or a class of officers on 
the basis of his or their age and experi- 
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ence from the special qualifications pre- 

scribed by column (4) of Annexure I.” 

We shall now turn to Annexure J, Divi- 

sion II, Category 8, which is as follows: 
(For Table see below) 

Rule 16 (a) reads: 


“16, Promotion 


(a) Categories 1 to 7 in Division I, and 
Categories 1 to 13 in Division II shall be 
selection categories and promotion there- 
to shall be made on grounds of merit and 

ability, seniority being considered only 
where merit and ability are approxi- 
mately equal. In all other cases promo- 
tion shall be ‘on the ‘basis of seniority 
subject to fitness. 


Rule 7 (2) prescribes the general and 
educational qualifications and the special 
qualifications for promotion, in Columns 
3 and 4 of Annexure I. The provision for 
exemption is also noted in Column 4. 
Briefly, exemption is granted for these 
who have completed ten years of service 
as Assistant Grade II, and are above 
forty years of age, on the recommenda- 
tions of the Registrar. In addition to the 
provisions in Annexure I, we have the 
second proviso to R. 7 (2) enabling the 
Chief Justice to grant exemption on 
grounds of age and experience, — a prin- 
ciple more specifically and pointedly 
crystallised in Category 8, Column 4 of 
Division II of Annexure I. In the face of 
these specific provisions the wholesale 
adoption of Ext. P-3 without advertence 
to the above Rules, and compliance with 
them flies in the face of these Rules, 

11. Counsel complained that there 
was violation also of R. 15 of the High 

(Contd. on Col. 2) 
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Court Service Rules. That Rule in so far 
as it is material enacts: 

15. Seniority 

(1) (a) The seniority of a member in 
any category of the service shall, 
unless he has been reduced to a lower 
rank as a punishment, be determined by 
the date of his first appointment to such 
category: 

Provided that— 

(i) where the first appointment is one 
made under R. 17, seniority shall be de- 
termined by the date of the commence- 


ment of service which counts towards 
probation; 
(ii) where a member has been trans- 


ferred from one category to another un- 
der the first proviso to R. 5, the seniority 
of the member in the latter category shall 
be determined with reference to the date 
of his first appointment to the former 
category; 

(iii) where a member has been trans- 
ferred to category 8 in Division II under 
the second proviso to R. 5, the seniority 
of the member in the said category shall 
be determined with reference to the date 
on which he reached the minimum pay 
of that category; 

(b) Where any difficulty or doubt aris- 
es in applying this rule, seniority shall 
be determined by the appointing autho- 
rity.” 

The principle sanctioned by the Rule is 
that seniority is determined by the date 
of first appointment, The petitioner here- 
in was appointed as Assistant Grade I, 
by order dated 17-7-1970 (Ext. P-1), with 
effect from 1-7-1968. The respondents 
were not promoted to that category at all 
at the time of Ex. P-1, Their representa- 








Division and Post General and Educational Special qualifications. 
Category qualifications 
1. 2. 3. ~ 4. 
* * x * * 
Category 8 Assistant A decree of & University 1. Secretariat Manual Test. 
Grade I in the Indian Union in Arty = 2. Account Test (Lower). 


or Science or Commerce or 
a degree of any other Uni- 
versity which is recognised 
ag an equivalent degree by 
the Kerala University. 


3. Judicial Test or Civil Judi. 
Test & Orl. Judl. Test or a law 
degree. 

Exemption: Those who have com. 
pleted ten years of service ag 
Assistants Gr. II (Category II in 
Division II) or in a corresponding 
post of the Madras or Travancore. 
Cochin High Courts and are over 40 
years of age are exempted from the 
special tests, provided the Registrar 
recommends them as suitable. . 
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tions against the same were rejected and 
they were eventually promoted by Ext. 
P-5 dated 3-8-1971, all of them except 
the 8th respondent from 1-7-1968; and 
the 8th respondent from 10-7-1968. (the 
6th respondent was actually promoted 
earlier by Ext. X-5 dated 3-11-1970 with 
effect from 22-10-1970). Ext. P-5 order 
which implemented Ext, P-4, was con- 
trary to the principle of determining se- 
niority by reference to the date of first 
appointment, and by placing the peti- 
tioner below respondents 5 to 8, violated 
R. 15 of the High Court Service Rules. 


12. We shall next pass on to consider 
whether Rule 28 (bb) of the K. S. & S. 


S. R. is applicable to the High Court 
Service; and if so, whether there has 
been a contravention of the said Rule. 


Rule 28 (bb) of the K, S. & S. S. R. 
reads: i 
“28 (bb)— Promotion which , depends 
upon the passing of any examination — 
Promotion in a service or class which de> 
pends upon the passing of any examina= 
tion (General or Departmental) shall 
ordinarily be made with reference to the 
condition existing at the time of occur- 
rence of the vacancies and not with re= 
ference to those at the time when the 
question of promotion is taken up.” 
The rule was inserted in the K. S. & S. 
S. R. by a G. O. dated 16-6-1965. We 
have extracted earlier, R, 35 of the High 
Court Service Rules, Mark, what we may 
call, the residuary clause of the said 
rule, where, after specific enumeration 
of the various rules, the Rule proceeds 
to take in by a residuary clause, “other 
rules for the time being in force applic- 
able to the officers under the rule-mak- 
ing control of the Governor or Govern- 
ment of Kerala”. This residuary clause 


is sufficient to attract the Kerala State 
and Subordinate Service Rules whenever 
and wherever the same have application. 
Therefore, in our opinion, R. 28 (bb) is 
attracted. We cannot subscribe to the 
view taken by the Departmental Full 
Bench that the said rule has no applica- 
tion to the High Court Service Rules. 
The same ignores the portion of R, 35 
that we have emphasised. It was argued 
for the 6th respondent that it is surpris- 
ing that such wéll known Service Rules 
as the K.S. & S.S.R. ahd the Classifica- 
tion, Control and Appeal Rules, did not 
receive specific 
left to be swept under the 
clause. Where, as we think, 





residuary 
the langu- 
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age of the residuary clause is clear, it 
would be an exercise in futility to search 
for reasons for the mode chosen by the 
legislative authority to express itself. 
Even indulging in the futile exercise, we 
feel that the reason may not perhaps be. 
far to seek. Rule 35 of the High Court 
Service Rules 1970 is practically a ver- 
batim reproduction of R, 23 of its prede- 
cessor, the High Court Service Rules 
1959. When the 1959 Rules were brought 
into force on 15-3-1960 the K.S. & S.S.R. 
and also the Classification, Control and 
Appeal Rules, 1960 had come into force 
(although R. 28 (bb) of the K.S. & S.S.R. 
had not been inserted therein); Whether 
iby inadvertence or otherwise, the 1959 
Rules did not refer to the K.S.S.S.R. or 
Classification, Control and Appeal Rules. 
It may be, that when the High Court 
Service Rules, 1970 replaced the 1959 
Rules, it bodily copied the predecessor 
Rule 23, Whether this be an adequate 
reason or not, we are clear that the resi- 
duary part of the rule is wide enough to 
cover the State and Subordinate Service 
Rules, and, in particular, R. 28 (bb). 

13. That turns the argument into other 
nice and interesting fields. Rule 28 (bb) 
was introduced in the K.S. & S.S.R. only 
on 16-6-1965, The appointments directed 
by Ext. P-5, though made on 3-8-1971 
were to take effect from 1-7-1968 and 
10-7-1968. It was therefore argued that 
the 1970 Rules which came into force on 
19th January 1971 cannot stretch back 
to 1-7-1968; and the 1959 High Court 
Service Rules, although it came into 
force on 15-3-1958, had not specifically 
adopted the State and Subordinate Ser- 
vice Rules in general, and could not 
adopt R. 28 (bb) in particular, as it was 
inserted in the K.S. & S.S.R. itself only 
on 16-6-1965. This raises the further con- 
troversy whether the law to be applied 
was what was applicable on the date of 
the occurrence of the vacancy or at the 
time of making the appointment, It was 
argued for the respondents that the 
general rule is what is now embodied in 
R. 28 (bbb) inserted by G.O, dated 20-4- 
1974. The said rule reads as follows: 

"28 (bbb) Where a pass in any exami- 
nation or test confers on a person the 
title to any right, benefit or concession, 
such title to the right, benefit or conces- 
sion shall be deemed to have accrued on 
the day following the last day of the 
whole examination or test in which he 
has successfully completed the examina- 
tion or test by passing one or more sub- 
jects. This principle shall be applicable 
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for the drawal of increments and for 
promotions to posts not involving changé 
of duties against vacancies remaining 
unfilled for want of test qualified hands. 


Note:-— Where a person can choose 
between two examinations or tests or 
corresponding subjects/papers of two 
examinations or tests and where the two 
examinations or tests conducted during 
the same period and on two different 
dates, the benefit of passing the exami- 
nation or test shall be deemed to have 
accrued on the day following the last 
date of the whole of the examination of 
test which ends on the later date.” 
Counsel for the 6th respondent contend~ 
ed that R. 16 sanctions the principle that 
promotions shall be determined with 
respect to the circumstances existing on 
the date of the promotion and not on 
the date of occurrence of the vacancy. 
He even went to the extent of contend- 
ing that, to regard R, 28 (bb) as applic- 


able or as being attracted under R. 35 © 


of the High Court Service Rules, would 
be contrary to the provisions of R. 16; 
and ‘other rules’ under R. 35 can ope- 
rate only ‘subject to these rules’ i e. 
the High Court Service Rules. Stress. was 
laid that only ‘other rules for the time 
being in force’ could be made applicable 


to the High Court Service, and that these 
expressions would restrict the applicabi- 
lity of the Rules to the position as it 
stood at the time of the promulgation of 
High Court Service Rules, and would 
therefore render inapplicable any sub- 
sequent amendments to the ‘other rules’. 
Stroud’s “Judicial Dictionary” was in- 
dented and other authorities were cited. 
The Fourth Edition of Stroud’s work at 
page 2773, (Vol. V) has expounded the 
meaning of the expression ‘time being’ 
as follows: 


“Time Being, (1) The phrase “for the 

time being” may, according to its con- 
text, mean the time present, or denote a 
single period of time; but its general 
sense is that of time indefinite, and 
refers to an indefinite state of facts 
which will arise in the future, and which 
may (and probably will) vary from time 
to time (Ellison v. Thomas, (1862) 31 Ld 
Ch 867; (1862) 32 LJ Ch 32; Coles v. Pack, 
(1865) LR 5 CP 65). See also Re Gunter’s 
Settlement Trusfs (1949) Ch 502.” 
The meaning thus given to the expres- 
sion seems wide enough to cover the 
amendments to the rule effected from 
time to time. ‘ 


A.L R. 


14. Quits consistent with the exposi- 
tion in Stroud, is the decision of our 
learned brother Poti J. in Sivaraman 
Nair v. The State of Kerala (ILR (1974) 
1 Ker 97). The relevant passage is as 
follows: 


"12, That the expression “for the time 
being in force” may have these different 
meanings could well be deduced by re- 
ference to decided cases. This was notic- 
ed by the High Court of Calcutta in E. I. 
Film Studios v. P. K. Mukherjee (AIR 
1954 Cal 41). That concerned the expres- 
sion “for the time being in force” of 
S. 19 (1) (g) of the. Defence of India Act, 
1939 and in the context of that enact- 
ment the Calcutta High Court held that 
the expression refers only to taws which 
were actually in existence at the time 
the Defence of India Act came into force. 
The High Court of Patna has dissented 
from the view taken by the Calcutta 
High Court as to the construction of the 
words “for the time being in force”, 
occurring in S, 19 (1) (g) of the Defence 
of India Act. The Patna Judges noticed 
that there may be no dispute that the 
expression ‘for the time being in force” 
may refer either to a particular point 
of time or two several periods of time, 
and the interpretation that has to be 
adopted in any particular case must de- 
pend upon the context in which the 
expression occurs. Reference was made 
to Burrow’s Words and Phrases, Vol. 2, 
at page 326 and Stroud’s Judicial Dic- 
tionary, Volume 4 at page 3030. The 
learned Judges in that case ultimately 
held that the words “for the time being 
in force” refer to enactments existing at 
the commencement of the Defence of 
India Act, 1939 as well as those made 
thereafter. This was in Union of India 
v. Ramdas Oil Mills, AIR 1968 Pat 352.” 
In Malankara Rubber & Produce Co. v. 
The State of Kerala, (1972) 2 SCC 492: 
(AIR 1972 SC 2027) referring to the ex- 
pression “ceiling area for the time being 
in force” in Art, 31-A of the Constitu- 
tion, it was observed that this can refer 
only to the limit imposed by the law 
which fixes it, and not to any earlier law 


which is amended or repealed (see 
para. 39). 
15. Our attention was called to the 


decision of our learned brother Eradi J. 
in O. P. No. 2827 of 1972 (Ker) that the 
general rule is that promotion must be 
made with reference to the circumstances 
existing at the time of promotion and 
not of the occurrence of the vacancy; 
and of one of us (Chandrasekhara Menon 


~ 
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J.) in Radhakrishna Kamath v. The Co- 
chin T, D. Corporate Educational Agency 
(LR (1976) 2 Ker 485). We do not 
understand either of these decisions as 
laying down the inelastic proposition in 
the way in which counsel for the 6th 
respondent would have us understand. 
The question was left open in the judg- 
ment in W. A. 413 of 1975 and 981 of 
1976 by a Division Bench. Rule 28 (bb) 
itself seems to give some indication that 
the general rule is otherwise than what 
counsel for the 6th respondent would 
commend for acceptance. The negative 
part with which the rule concludes is 
significant; namely, “and not with refer- 
ence to those at the time when the ques- 
tion of promotion is taken up”. This 
affords some indication that the general 
rule is what is indicated by this conclud- 
ing part of S. 28 (bb). Besides, examin- 
ing the history of the G, O. Ms. 472/ 
dated 20-4-1959 which was presented t0 
us as the basis of the argument, we are 
unable to find any warrant for the sub- 
mission. In Order No. S-2-3056/54/CS, 
dated 18th March 1954 of the Travan- 
core-Cochin Government, (seen printed 
at pages 17 and 18 of the Handbook for 
Reference regarding the Departmental 
Tests and Graduate ratio), it is stated 
that the date of publication of results of 
an examination shall be the date on 
which the authority conducting the exa- 
mination published the result, and not 
the date on which the results appeared 
in the Gazette, only for the limited pur- 
pose of drawing increments under the 
Travancore Service Rules, We were then 
referred to the Kerala Government's 
order R. Dis. 14356/57/PD dated 28th 
September, 1957. That refers to the pro- 
ceedings dated 18-3-1954 and to the prac- 
tice in Madras under which, where the 
passing of an examination conferred on 
a Governmet servant the title to any 
right benefit or concession, the same was 
to be deemed to have accrued on the 
date following the last date of the exa- 
mination or the test passed. The Kerala 
Government directed that the above 
practice be adopted in the Kerala State 
with effect from lst November, 1956 so 
far as the drawal of increments was 
concerned. It was also made clear that 
the rule was not to be made applicable 
to promotions to a higher grade depend- 
ing upon the passing of the obligatory 
departmental tests. In clear terms it was 
declared: : 
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“As regards promotion, the Govern- 
ment consider that the sole criterion is 
whether on the date of occurrence of the 
vacancy, the person concerned has pass- 
ed the test and it is not necessary to pro- 
mote provisionally a person, who has 
appeared for the test and whose result 
is awaited, Government, therefore, order 
that promotions will be given only after 
the results are known and will take 
effect only from the date of publication 
of the results as clarified in the G. P. 
read above.” , 


This contains a clear indication that the 
general rule is to decide promotions with 
respect to the time of the occurrence of 
the vacancy and not of the making of 
the appointment. This is further ampli- 
fied by G. O. Ms. 472/dated 20th April, 
1959 the last sentence of which we may 
quote: 

“The Government have examined the 
case and are pleased to order that the 
above practice be adapted to promotions 
not involving change of duties against 
vacancies remaining unfilled for want of 
test qualified hands with effect from 28th 
September, 1957, subject to the. condition 
that no arrears of pay will be granted on 
account of such promotion.” 

This was passed after referring to the 
proceedings dated 28th September, 1957. 
In addition to these, we have the order 
of the Chief Justice dated 7~9-74 which 
dealt with the specific contention of the 
6th respondent based on the applicability 
of the G, O. Ms. 472 dated 28-4-1959 and 
rejected the same. In rejecting the re- 
presentation of the 6th respondent 
against Ex. P-1, the view taken by the 
Chief Justice was that the 6th respon- 
dent was not qualified for promotion as 
on the date of the occurrence of the 
vacancy (vide Ex. X-4). Ext. X-7 which 
intimated to the 6th respondent the deci- 
sion of the Departmental Full Bench 
on his appeal, informed the’ 6th respon- 
dent that his contention that the G. O. 
dated 20-4-1959 should be made applic- 
able to posts created by the G. O. dated 
9-6-1969 was not accepted, In the light 
of these, we are of the view that there 
is no warrant to hold that eligibility for 
promotion must be judged with refer- 
ence to the date of the appointment, and 
not of the occurrence of the vacancy. 
We think the general rule to be that 
promotions should be made vis-a-vis the 
date of occurrence of the vacancy and 
not of the date of making the appoint- 
ment. So viewed, on 1-7-1968 the peti- 
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tioners (in these three O. Ps.) were qua- 
lified, and the respondents were not, 
whether according to the 1970 Rules or 
1959 Rules. The rule of exemption, simi- 
lar in terms to that in Category 8, Divi- 
sion II of Annexure I of 1970 Rules, is 
seen incorporated by a 1962 amendment 
into Category 3 of Division II of Anne- 
xure J, viz, Upper Division Clerks, in 
the 1959 Rules. 

16. Counsel for the 6th respondent 
contended that if R., 35 (2) were to be 
understood as making applicable “other 
rules for the time being in force applic- 
able to Officers under the rule-making 
control of the Governor or the Govern- 
ment”, the same would amount to an ab- 
dication of the rule-making function and 
a surrender of the legislative power of 
the Chief Justice, He placed reliance on 
the decision of the Supreme Court in 
B. Shama Rao v. Union Territory of 
Pondicherry (AIR 1967 SC 1480). In 
that well-known case, it was ruled that 
the provision in the Act passed by the 
Union Territory of Pondicherry making 
applicable not only the sales-tax law in 
force in the Madras State at that time, 
but also all amendments to the Madras 
Statute to be effected in future there- 
after, was a total surrender of legislative 
power and cannot be upheld as valid 
piece of legislation. Devidas v. State of 
Punjab (AIR 1967 SC 1895) and Munici- 
pal Corporation of Delhi v. Birla Cotton 
Spinning and Weaving Mills Lid. (AIR 
1868 SC 1232), are the subsequent deci- 
sions of the Supreme Court considering 
the limits of delegation of legislative 
power. The position received further 
treatment in S. B, Dayal v. State of U. P. 
{AIR 1972 SC 1168). That case marks the 
rejection of the theory that the legisla- 
ture, and not the executive, should apply 
its own mind to making the laws, or 
laying down policies, guidelines and safe- 
guards for delegated legislation, This 
‘was pronounced to be unreal, because: 

“In a Cabinet form of Government the 
exec ative is expected to reflect the view 
of the legislature. In fact in most mat- 
ters it gives the lead to the legisla- 

. ture.” 


(See the discussion of this aspect in 
Seervai’s Constitutional Law of India, 
Second Edition, Vol. II, page 1206 at 


seq). In the light of the decisions, we 
are not prepared to say that there was a 
wholesale surrender of legislative power 
or abdication of legislative function by 
the Chief Justice in directing by R. 35 
(2) the adoption of “any rules for the 
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time being in force” relating to Govern- 
ment servants. The object of R, 35 seems 
to have been to place the members of 
the High Court Service Staff as far as 
possible in the same position as the. Gov-| ) 
ernment servants. The Government’s 
power of promulgating Rules relating to 
conditions of service of the Government 
servants, and the Governors power: 
under Art. 309 of the Constitution, are 
well known; and when rules are made in 
exercise of these powers there seems to 
be nothing wrong on principle to direct 
that such Rules and their amendments 
effected from time to time shall apply to 
the High Court Service also. This seems 
only to be in conformity with the policy 
and the object of R. 35. 

17. It was argued that Ext. P-5 order 
in implementation of Ext. P-4 had ex- 
pressly invoked R, 36 (2) of the High 
Court Service Rules, Rule 36 is in these 
terms: 

36. Savings, 

Nothing in these rules shall (1) adver- 
sely affect any person who is a member 
of the service on the date of coming into 
force of these rules excepting the opera- 
tion of sub-rule (2) (b) of R. 7 and sub- 
rule (3) of R. 15 or, 

(2) be construed to limit or abridge the 
power of the Chief Justice to deal with 
the case of any member of the service 
or any person to be appointed to the ser- 
vice in such manner as may appear to 
him to be just and equitable: 

Provided that, when any such rule is 
applicable to such member or person, 
the case shall not be dealt with in any 
manner less favourable to him than that 
provided by that rule.” 

We do not think a residuary and compre- 
hensive power conferred by this rule 
can be exercised against the specific and 
pointed power of exemption conferred by 
the second proviso to R. 7 (2) (a), and 
the provision for exemption in Column 4, 
Category 8 in Division I] of Annexure I 
noted earlier. Under the Rule, the power 
of exemption can be granted by the Chief 
Justice only on the basis of age and ex- 
perience; and under the Annexure, the 
exemption is given for those over 40 
years of age and having over ten years’ 
service on the recommendation of the 
Registrar. We are not prepared to under- 
stand the wide powers conferred under 
R, 36 (2) on the Chief Justice as one to 
be exercised to flout the specific provi- 
sions like the two that we have referred 
to earlier on the ground that it is “just 
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and equitable” to do so. To that extent, 
certainly, we are prepared to place reli- 
ance on the decision of the Full Bench 
of this Court in T. C. Sreedraran Pillai 
v. State of Kerala, 1973 Kor LT 151: 
((1973 Lab IC 722) (FB). The Full Bench 
was considering the scope and effect of 
R. 39 of the Kerala State and Subordi- 
nate Service Rules, conferring similar, if 
not identical, powers as R. 36 of the 
Kerala High Court Service Rules. It was 
observed that the Rule had to be under- 
stood as conferring a power to mete out 
special treatment only in cases where 
the facts and circumstances are such that 
a reasonable classification was possible; 
and that ordinarily R. 39 was not to be 
invoked to get round the provision con- 
tained in any of the general rules or 
special Rules, Paragraph 21 of the judg- 
ment summarised the conclusion of the 
Full Bench. The Rule, it was said, did 
not warrant the issuance of any general 
order with respect to any indefinite or 
undefined group of persons exempting 
them from the operation of any existing 
Rule, or granting relaxation of any Rule 
in their favour; the Rule authorises only 
specific case or cases of an individual offi- 
cer or officers, after full application of 
the mind to all the relevant facts and 
circumstances. In paragraph 46, the Full 
Bench expressed itself against the power 
of granting exemption so as to have 
effect retrospectively from an anterior 
date. : 

18. Counsel for the 6th respondent 
strongly urged that the decision of the 
Full Bench in 1973 Ker LT 151: (1973 
Lab IC 722) (FB) would require recon- 
sideration in view of the recent decision 
of the Supreme Court in Government of 
Andhra Pradesh v. Sri D. Janardhana 
Rao (AIR 1977 SC 451). It was pointed 
out that in that case, the Supreme Court 
had decided that the -Governor could 
grant an exemption under a power simi- 
lar to what was conferred by R. 39 con- 
sidered by the Kerala Full Bench, in 
favour of a group of sixty-three persons, 
and also, that. the Governor could exempt 
with retrospective effect. Paragraph 7 
of the Report shows that the real ques- 


tion which was considered by the Sup-' 


reme Court was whether the rule there in 
question permitted relaxation of any 
rule with retrospective effect, It was 
held that the power of exemption could 
be exercised with retrospective effect. 
There was no pointed consideration or 
decision as to whether exemption could 
ibe granted with respect to a group of 
1977 Ker./12 XI G—27 
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persons, although on the facts, the ex- 
emption sustained, vas in fact to a group 
of sixty-three persons. Whether on the 
basis of this decision, the Full Bench rul- 
ing in 1973 Ker LT 151: (1973 Lab IC 
722) (FB) requires re-examination or not, 
we need not pause to consider, as we are 
satisfied that R. 36 (2) cannot override 
the specific provisions in R. 7 (2) (a) and 
in Category 8 of Division II of Annexure 
I. Nothing was stated or disclosed why 
the exemption from these provisions 
should be regarded as “just and equit- 
able”. 


19. We do not think that the theory 
of disturbance of seniority and unsettl- 
ing of promotions, or the doctrine of, 
‘sitting back’ with security and compo- 
sure can have any application to the 
facts. As soon as Ext. P-4 was passed and 
Ext, P-5 implementing the same was 
issued, the aggrieved persons (including 
some, at least of the petitioners in the 
three writ petitions dealt with in this 
common. judgment) sought to file ap- 
peals/representations, ‘but the Registrar 
stopped their petitions and returned the 
appeals as not maintainable. It was 
thereafter that some Govt. servants chal- 
lenged Ext. P-3 G. O. which resulted 
in Exts. P-6 and P-7 judgments and 
precipitated the chain of developments 
already sketched. In the circumstances, 
the prospect of unsettling the promotions, 
effected or disturbing the security and 
repose of those promoted, do not appeal 
to us as sufficient grounds to forbid in- 
terference. 


20. In order to emphasise the quiesc- 
ence and delay and laches on the part 
of the petitioner and the sense of security 
into which the respondents had been 
lulled, counsel for the 6th respondent 
emphasised that by Ext, P-5 dated 3-6- 
1971, the’ 6th respondent had become a 
lst Grade Assistant; that by Ext. 8 dated 
16-9-1972 he was promoted as Bench 
Clerk/Court-fee Examiner; that in July 
1974 the post was upgraded as Court 
Officer and that thereafter, by Ext. X-9 
dated 7-8-1974 the 6th respondent was 
posted as Court Officer; and that by Ext. 
X-10 dated 6-10-1975 he was declared to 
have completed his period of probation 
in the said post. It was stressed that 
none of these orders had been specifical- 
ly challenged and that without doing so, 
the petitioner was not entitled to any 
relief. We find it difficult to appreciate 
this argument. Exts. X-8 and X-9 were 
before the Chief Justice’s order. dated 
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7-9-1974 and Ext. P-5, following the 
same, They were issued after the attempt 
to- file appeals/representations against 
Ext, P-4 had been discountenanced -by 
the Registrar by returning the appeals/ 
representations. There is also the fact 
that whatever be the position in- respect 
of these orders, the Chief Justice himself 
by Ext. P-9 cancelled Ext. P-4. The only 
question then is whether, in giving effect 
to Ext. P-9 we should stop short at the 
date-line of 7-9-1974 or go the whole hog 
up to 1-7-1968. We see no reason why 
the benefit of Ex. P-9 should not be push- 
ed back to its irresistible logic. 


21. Counsel for the ‘7th respondent 
in this writ petition (and also in the 
other two writ petitions) urged similar 
objections. By Ext R-4 order dated 3-11- 
70 the 7th respondent was promoted as 
an Assistant Grade I with effect from 
22-10-1970; by Ext. R-5 dated 1-11-1973 
his probation was declared; by Ext. R-6 
dated 7-6-1974 he was promoted tempo- 
rarily as Court Officer; by Ext. R-7 
dated 4-2-1975 he was posted temporari- 
ly as Court-fee Examiner with effect 
from 15-7-1974; by Ext. R-8 dated 8-5- 
1975 he was promoted as Court-fee exa- 
miner on regular basis: and by Ext. R-$ 
dated 1-12-1975 he was posted as Court 
Officer. It was pointed out that Exts. R-5 
and R-9 are outside the pale of attack 
and had not been specifically challenged 
or attacked. Without doing so, it was 
submitted, that the petitioner would not 
be entitled to the reliefs sought, The 
decision of the Full Bench of this Court 
in M. P. Raghavan Nair v. State Insur- 
ance Officer, 1971 Ker LT 582: (AIR 1971 
Ker 175) (FB) was brought to our notice 
for the proposition that if an earlier pro- 
motion to a category had not been chal- 
lenged, the subsequent promotion tc a 
higher category cannot be successfully 
attacked. On examination of the facts 
and circumstances disclosed, we find little 
scope for applying the said principle to 
the instant case. Exts. R-4 to R- were 
all reviewed by Ext. P-5, and the promo- 
tion of the 7th respondent was directed 
with effect from 1-7-1968. The develop- 
ments since then have been sketched, 
and need not be repeated. These culmi- 
nated in Ext, P-11 which is under chal- 
lenge in these proceedings. In the cir- 
cumstances we cannot sustain the objec- 
tion of counsel for the 7th respondent 
that without attacking the orders Exts. 
R-4 to R-9, the petitioners are not €n- 
titled to relief. 
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22. The question’ whether.the post of 
Court-fee Examiner can be regarded as 
a promotion post so as to regard Exts. 
R-8 and R-9 as promotions is also not 
free from difficulty. Rule 4 of the High 
Court Service Rules which provides: for 
the constitution of the service enume-~ 
rates the Divisions and Categories. Rule _ 
6 provides that the. method of appoint- 
ment to the categories mentioned in 
Column 1, shall be as prescribed against 
each in column 2. The Court-fee Exami- 
ners were originally on a pay-~seale of 
Rs. 410-715, In 1974, the category of 
Court Officers was put on a scale of Rs. 
495-835, and an amendment was effected 
in 1975 to R. 4, Division I, to introduce 
category 6-A viz. that of Court Officers. 
Promotion to the post is from categories 
1 to 10 in Division I. It is by this tor- 
tuous process that the counsel for the 
Tth respondent tried to build his case 
that a Court Officer's post is a promo- 
tion post. But the relevant amendment 
was on 24-2-1976, and Ext. R-9 was on 
1-12-1975. The basis for the contention 
is not therefore made out, For that rea- 
son again, we cannot countenance ihe 
objection voiced on behalf .of the 7th 
respondent that Court Officer’s posi, is a 
selection grade post, promotion to which 
is on the basis of merit and ability. [f 
the pust is not a promotion post, tis 
argument does not arise for considera- 
tion. 


23. For the 7th respondent it was 
further urged that ‘other rules’ in R. 331 
(2) of the High Court Service Rules, 
should be understood ejusdem generis as! 
comprehending only rales relating to 
leave, salaries and allowances and pen- 
sions. We see no ground to invoke the 
applicability of the rule of siusdem ge- 
neris, Rule 35 enumerates a conglomera- 
tion of illassorted rules, which cannot be 
brought under any common genus. 


- 24.° When the case was posted for 
judgment on 15-4-1977, there was some 
doubt, especially in one of us, whether 
Exts. P-4 and P-9 orders, and the order 
recorded on the file on 7-9-1974, van be 
regarded as passed by the Chief Justice 
in exercise of his legislative power un= 
der Art, 229. Cl. (2) of the Constitution; 
and if so, what will be the result. The 
article reads as follows: 

"229: (2)— Subject to the provisions of 
any law made by the Legislature of the 
State, the’ conditions of service of offi- 
cers and servants of a High Court shall 
be such as may be prescribed by rules 
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made by the Chief Justice of the Court 
or by some other Judge or Officer of the 
Court authorised by the Chief Justice to 
make rules for the purpose: 


Provided that the rules made under 
this clause shall, so far as they relate to 
salaries, allowances, leave or pensions, 
require the approval of the Governor of 
the State.” 


To resolve the doubt, we requested 
counsel to assist us on the question and 
dictated a short order indicating the 
points on which we required elucidation. 
On the questions thus formulated, the 
matter was further heard on 30-5-1977. 
Sri M. P. Menon, counsel for the peti- 
tioner contended that these orders can 
in no sense be regarded as legislative, or 
as action taken under Art. 229 (2) of the 
Constitution. He took the stand that the 
action can only be regarded as executive 
or administrative and cited to us the re- 
cent decision of the Supreme Court in 
the Oil and Natural Gas Commission’s 
ease (AIR 1975 SC 183l—paras 18, 21 
and 24), He further stressed that Ext, P-4 
did not lay down any matters regarding 
pay and allowances; and reminded us 
once again of his argument advanced al- 
ready and covered earlier in this judg- 
ment, that the action, statedly taken un- 
der the second proviso to R. 35 of the 
High Court Service Rules, was beyond 
the scope of the said proviso. He further 
pointed out that it was impossible to re- 
gard Ext. P-9 as a rule or as a legisla- 
tive action under Art. 229 (2), It was 
appealed against to a Full Bench of three 
Judges, and, dealt with by Ext, P-1l 
order, which would be inconceivable if 
it were to be regarded as legislative ac- 
tion under Art. 229, 


25. Sri V. Sivaraman Nair, counsel 
for petitioner in O. P. No. 446 of 1976 
supported Sri M. P, Menon and drew the 
analogy between the executive power 
under Art. 162 and the Governor’s power 
under Art. 309, stressing that the former 
cannot invade the field occupied by the 
latter. He cited the decision in R. N. 
Nanjundappa v. T. Thimmaiah (AIR 1972 
SC 1767—paras. 28 and 34) and the Full 
Bench decision of this Court in Sree-. 
dhara Pillai v. State of Kerala, 1973 Ker 
LT 15l—para. 17: (1973 Lab IC 1722). 


26. Sri Shenoy, learned counsel ap- 
pearing for some of the contesting res- 
pondents very fairly and frankly stated 
that he cannot support the position that 
Exts, P-4 and P-9 orders can be re- 
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garded as issued under Art. 229 of the 
Constitution. He reiterated his stand on 
the earlier occasion, that the impugned 
orders can only be traced to the statu- 
tory rules in the High Court Service 
Rules and must stand or fall on their be- 
ing consistent with the Rules. Counsel 
very forcefully reminded us of the ge- 
nesis of Ext. P-4; as an adoption of Ext. 
P-3, issued under R. 39 of the K.S. & 
S.S R; which has its counter-part in 
R. 36 (2) of the High Court Service Rules, 
and stated that it should be a'pointer as 
to the correct source of the power. We 
record our appreciation of the fair stand 
taken by counsel. 


27. The learned Government Pleader 
maintained that Exts. P-4 and P-9 could 
be sustained on the basis of Art. 229 (2). 
He cited the decision of the Supreme 
Court in Gurumurthy’s case (AIR 1971 
SC 1850), where the appointment of a 
Secretary to the Chief Justice of the 
Assam High Court came in for challenge. 
Paragraph 8 of the decision was stressed. 
He next cited the Full Bench decision in 
the Judicial Officer’s case, 1967 Ker LT 
853 at p. 860: (AIR 1968 Ker 158 at 
ip. 165). We are unable to derive any as- 
sistance from the principle of these two 
decisions. Our difficulty is that under 
Art. 229, the Chief Justice had exercised] 
his powers by framing an elaborate seti 
of rules viz. the High Court Service; 
Rules. To regard Exts. P-4 and P-9 asi 
further attempts at legislation under the 
Article would amount to amendment or 
repeal pro tanto of the Rules. Neither 
the nature of Exts, P-4 and P-9 nor the 
manner of their issue would warrant 
such a conclusion. As pointed out by Sri 
Shenoy, the genesis of Ext. P-4, mili- 
tates against tracing it to Art. 229 (2). 
On the materials placed, and arguments 
advanced, we cannot regard Exts. P-4 





(2) of the Constitution. 


28. Nor are we persuaded by the 
argument that we should decline inter- 
ference with the discretion exercised by 
the Chief Justice not to project back the 
effect of cancellation of Ex. P-9 to 1-7- 
1968, but to limit it only from the date 
when the decision for cancellation was 
taken on the file, viz., 7-9-1974. To so 
understand and give effect to Ext. P-9, 
would be to perpetuate and encourage 
a wholesale transgression of the High 
Court Service Rules, which we have 
noticed earlier. We cannot countenance 
such a position. That would, in our 
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opinion also violate Art. 16 of the Con- 
stitution. 

28. We allow this writ petition and 
set aside Exts. P-5, P-9 and P-11 orders 
in so far as they affect the rank and se- 
niority of the petitioner and recognise 
respondents 5 to 8 as senior to him in the 
cadre of Assistant Gr. I. A writ of man- 
damus will issue to the 3rd respondent 
to fix the petitioner’s seniority in the 
cadre of Assistants Grade 1 in accord- 
ance with law and to grant him his due 
promotion, if any, in service. We also 
declare that the adoption of Ext. P-3 by 
Ext P-4 proceedings of the High Court 
was void and of no effect as against the 
petitioner. 

30. The O. P. is allowed as 
There will be no order as to costs. 
O. P. No. 398 of 1976. 

31. There are two petitioners in this 
writ petition, Respondents 5 to 11 are 
seniors to the jist petitioner in the cate- 
gory of Assistant Grade IJ. Respondents 
5 to 15 are seniors to the two petitioners. 
Petitioners were test qualified before 
1-7-1968. Respondents 1 to 15 became 
test qualified subsequent to thai date. 
Ext. P-1 is a copy of the order dated 
29-9-1970 by which the petitioners were 
promoted as Assistant Grade I. Ext, P-2 
is the copy of the order declaring the 
petitioners to have satisfactorily eom- 
pleted their probation. The representa- 
tions on behalf of respondents 5 to 15 
were rejected on 2-2-1971. While the 6th 
respondent’s appeal before the Depart- 
mental Full Bench was pending, Ext. 
P-3 G. O. came into force (same as Ext. 
P-3 in O. P. No. 340 of 1976) Exts. P-4 to 
P-9 and P-11 and P-12 are the same as in 
the previous writ petition. Ext. P-10 is 
the appeal preferred by one of the peti- 
tioners. 

32. The petitioners’ counsel invited 
our attention to C. M. P. No, 3208 of 
1977 to show that the results of the tests 
taken by the respondents were publish- 
ed on 28-9-1968 and notified in the 
Gazette on 15-10-1968, to show that on 
1-7-1968 the respondents were not test 
qualified. These represent the difference 
in facts from O. P. No. 340 of 1976. Ex- 
cept for these, the petitioners’ counsel 
completely associated himself with the 
arguments of the petitioner in O. P, No. 
340 of 1976. For reasons noticed while 
dealing with O. P. No. 340 of 1976, the 
petitioners herein are also entitled to the 
same relief. We allow this writ petition 
on the same terms. We make no order 
as to costs. 


above. 
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O. P, No. 446 of 1976. 

33. Counsel for the petitioner in this 
writ petition raised one contention in 
addition to what was urged by the peti- 
tioner’s counsel in O. P. No. 340 of 1976. 
It was urged that Exts. P-5, P-9 and 
P-11 also violated R. 17 of the High 
Court Service Rules which is as follows: 

“17. Temporary appointments, 

(a) Where it is necessary to fill a va- 
cancy in the service and there would be 
undue delay or administrative inconve~- 
nience in appointing a person who is 
qualified for or entitled to such appoint- 
ment or a duly qualified person is not 
available, the appointing authority may 
appoint any other suitable person tem- 
porarily until an appointment is made in 
accordance with these rules. Such tem- 
porary appointment shall not be made 
for a period exceeding three months at 
a time and a regular appointment in ac- 
cordance with these rules shall be made 
as soon as possible. 


ib) A person appointed under sub-rule 
(a) shall not be regarded as a probation-~ 
er in the post and shall not by reason 
only of such appointment be entitled to 
any preferential claim to future appoint- 
ment. If he is subsequently appointed to 
the post in accordance with these rules, 
he shall commence his probation in the 
post from the date of such subsequent 
appointment or from such earlier date 
as the appointing authority may deter- 
mine,” 
The argument was that an unqualified . 
person can be appointed only tempo- 
rarily and for not more than three 
months. It was further pointed out that 
under the first proviso to R. 15 an ap- 
pointment which cannot count for pro- 
bation, cannot count also for seniority. 
Rule 15 (1) proviso (1) reads: 

“15 (1) Proviso {g 

“Where the first appointment is one 
made under R., 17, seniority shall be de- 
termined by the date of the commence- 
ment of service which counts towards 
probation.” 
We have some doubt in completely ac- 
cepting the argument of counsel. The 
power under R. 17 is a limited and an 
extraordinary power. We feel some hesi- 
tation in pressing it into service to 
evolve the proposition submitted by 
counsel for the petitioner in this O. P. 
We do not express our final opinion on 
this aspect. The petitioner herein is en- 
titled to the same relief as in O. P. No, 
340 of 1976, 


1977 


34. Counsel for the 13th respondent 
in O. P. 398 of 1976 and 446 of 1976 
(who is not a party in O. P. 340/1976) 
argued that the impugned orders Exts. 
P-9 and P-11 must be sustained apply- 
ing the principle of "Nunc pro tunc”, We 
are unable to understand how such a 
principle can arise, or be applied to the 
facts disclosed. A contention was also 
raised for the 13th respondent that the 
K. S. S. S. R. and R. 28 (bb) thereof 
were not applicable to the staff of the 
High Court in view of R. 2 (j) and (k) 
and R. 8 of the High Court Service 
Rules, all of which specifically mention 
the K. S. S. S. R. It was argued that in 
view of these provisions it was incon- 
ceivable that the K. S. S. S. R, would 
have been left to be covered by the 
omnibus phrase ‘other Rules’ in R. 35 
(2). Alternatively, it was said that R. 28 
(bb) must be read down to square with 
the terms of Art, 229 (2) of the Consti- 
tution. We see little force in these con- 
tentions. As stated earlier, the language 
of the latter part of R. 35 (2) is clear. 
There is no attack against the Rules as 
outside the powers under Art, 229 (2) of 
the Constitution: and we see no scope to 
read down R. 28 (bb) of the K. S. 
S.S.R. 

35. The petitioner in this writ peti- 
tion is also entitled to relief on the same 
terms in O. P. No, 340 of 1976. We allow 
this writ petition on the same terms. 
There will be no order as to costs. 

Order accordingly. 


AIR 1977 KERALA 181 
FULL BENCH 
V. P. GOPALAN NAMBIYAR, Ag, C. J., 
GEORGE VADAKKEL AND 
T. CHANDRASEKHARA MENON, JJ. 
A. P. Velayudhan Nair, Petitioner v. 
State of Kerala and others, Respondents. 


O. P. No. 4112 of 1973-A, D/- 6-4-1977. 


Kerala Sugar Dealers’ Licensing Order 
(1967), Cl. 3 (1) — Terms and conditions 
of licence — Petitioner a licencee of 
whole-sale dealer in sugar executed 
agreement to the Governor — Fixation 
of price in terms of circular issued in 
pursuance of agreement — Retail selling 
price arrived at after taking into consi- 
deration certain specified components of 
which price equalisation charge was one 


— Government if can direct the peti- 
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tioner to remit arrears towards price 
equalisation charges. 


The petitioner was granted licence as 


.a wholesale dealer for the sale of sugar. 


Agreements were executed by the whole- 
sale dealers in 1965, Cl. 13 of which stat- 
ed that the dealers were bound to obey 
the directions regarding the proper sale 
and distribution of sugar issued by the 
specified authorities. In pursuance of this 
clause, Ext. R-1 circular was issued in 
1967. In terms of the circular, price fixa- 
tion orders were issued by the Govern- 
ment. These clearly show that the retail 
selling price was arrived at after tak- 
ing into account certain specified com- 
ponents, of which price equalisation 
charge was one. In respect of this com- 
ponent, sub-para. (6) of para. 7 of Ext. 
R-1 entitled the Government to realise 
the amount from the wholesalers. Sub- 
para. 7 noticed that it was necessary to 
subsidise the sale of sugar to maintain 
the price level. For this purpose it was 
provided that the cost of sugar at the 
wholesale stage will be worked out pro- 
viding for transport charges, wholesaler’s 
margin, administrative surcharge and 
provision for sales-tax. From the total 
of these amounts, the price at which the 
wholesale dealer is to issue to the re- 
tailer will be deducted and the balance 
treated as subsidy payable to the dealer. 
In order to compensate the wholesale 
dealer for the loss incidental to under- 
selling he was to be allotted a propor- 
tionately larger quantity of sugar from 
Madras State, so that the price equalisa- 
tion charge on the Madras sugar will 
offset the loss incidental to the under- 
selling of Kerala sugar. In pursuance of 
their powers to fix the price of sugar 
under the terms of the agreement the 
Government have been fixing the prices. 
As certain amount was outstanding 
against the petitioner towards the 
arrears of price equalisation charges on 
the sugar for a particular period he was 
directed to remit the entire amount. 
Held that the Government had the 
right to issue direction and the petition- 
er had bound himself to comply with the 
same, It could not be said that the pro- 
perty in the sugar having passed to the 
petitioner on payment of the price fix- 
ed by the Government, any subsequent 
sale or dealing with the sugar was en- 
tirely a matter for the petitioner, and 
not the concern of the Government. This 
was to ignore Cl. 13 of the agreement, 
which in its turn attracted Ext. R-1 di- 
rection. In view of Cl. 13 of the agree- 
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ment executed by the petitioner to the 
Governor, the question was essentially 
one of enforcing the terms of the agree- 
ment. (Case law discussed), 

(Paras 10, 11) 


Sub-para. (6): of para. 7 of Ext, R-1 
shows that in order to compensate the 
dealers for any Joss incidental to under- 
selling, they were allotted a proportion- 
ately larger quantity of sugar from the 
Madras (Tamil Nadu) State, so that the 
price equalisation charge on this extra 
allotment will offset the loss incurred 
by the underselling of the Kerala sugar. 
The said para. also makes it clear that 
the price equalisation charge is to be 
treated as subsidy payable te the dealer. 
The provision furnishes an additional 
ground to condemn the petitioner’s claim 


as unjust and inequitable. (Para 9) 
Cases Referred: Chronological Paras 
ILR (1977) 1 Ker 326 5, 6, 7, 13 


AIR 1976 Ker 99: ILR (1976) 1 Ker 637 5 
(1976) O. P. No. 915 of 1976 (Ker) 6 
(1974) O. P, Nos. 1965 and 1966 of a 
(Ker) 
(1974) O. P. No. 3205 of 1974 (Ker) 6, : 
(1973) O. P. No. 384 of 1973 (Ker) 5 
(1972) A. S. No, 539 of 1972 (Ker) 5, 8, 13 
(1972) O. P. Nos. 1987 and 1988 of 1972 
(Ker) 5 
(1972) O. P. No. 4990 of 1972 (Ker) 5 
AIR 1965 SC 1773 6, 6 


K. Sudhakaran, K. K. Babu and V, K. 
Reveendran, for Petitioner; Govt, Plea- 
der, for Respondents. 


GOPALAN  NAMBIYAR, Ag. C, J:— 
The petitioner is a wholesale dealer in 
sugar. Sugar is distributed to the dealers 
by the Government which controls and 
fixes the selling price of the commodity. 
The distribution and control of sugar is 
regulated by the provisions of the Kerala 
Sugar Dealers’ Licensing Order 1967. 
Clause (2) (c) of the same defines ‘free 
sale sugar’ as sugar supplied by the State 
Government to the dealers directly by 
sugar factories from the quota allotted 
to them for free sale by the Central 
Government. Clause 2 (d) defines ‘levy 
sugar’ as sugar supplied by the State 
from the sugar made available to them 
by the Central Government. Clause 3, 
sub-cl. (1) enacts that no person is to 
carry on business as dealer in levy sugar 
or free sale sugar except under and in 
accordance with the terms and conditions 
of a licence issued by the Licensing Au- 
thority. The petitioner was accordingly 
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granted licerice as a wholesale dealer for 
the sale of sugar. He executed an agree- 
ment dated 2nd April, 1965, to the Gov- 
ernor of Kerala, Clause 13 of the agree- 
ment stipulated that the wholesale deal- 
ers were bound to obey the directions 
regarding the proper sale and distribu- 
tion of sugar issued from time to time 
by the specified authorities. Ext. P-1 is a 
copy of the circular dated 15-2-1967. 
issued by the Board of Revenue and 
Civil Supplies, embodying certain direc- 
tions. Para. 4 of the same recalls the 
quota of sugar allotted to the Kerala 
State. Para. 5 notes that the sugar is 
issued to the consumer taking into ac- 
count the transport charges of the whole- 
sale dealer, the margin of profit due te 
the wholesaler, administrative surcharge 
due to Government and the margin due 
to the retailer. Para. 6 recalls the deci- 
sion to fix the uniform price throughout 
the State for sugar; and in connection 
with the same, instructions to be issued 
are given in para. 7, Dealing with the 
wholesale stage of distribution of sugar. 
the same paragraph states that the 
wholesale dealer was not entitled to any- 
thing more than the actual transport 
charges and the margin of Rs 2.68 per 
quintal. Sub-para (6) of para. 7 relates 
to price equalisation charge which reads 
as follows: 

"6, Price equalisation charge: The dif- 
ference between the wholesale issue price 
on the one hand, and'the sum total of 
the ex-factory price of sugar, transport 
charge, margin to the dealer, administra- 
tive surcharge, and ‘allowance for sales- 
tax on gunny, on the other hand, will be 
collected from the wholesale dealer to- 
wards price equalisation charge, and 
credited to Government. Such price 
equalisation charges will become pay- 
able to Government in the case of sugar 
moved from factories in Madras, My- 
sore and Pondicherry.” 

Sub-para, 7 noticed that it was neces- 
sary to subsidise the sale of sugar to 
maintain the price level, For this pur- 


pose it was provided that the cost of 
sugar at the wholesale stage will be 
worked out providing for transport 


charges, wholesaler’s margin, administra- 
tive surcharge and provision for sales- 
tax. From the total of these amounts, 
the price at which the wholesale dealer 
is to issue to the retailer will be deduc- 
ted and the balance treated as subsidy 
payable to the dealer. In order te com- 
pensate the wholesale dealer for the loss 
incidental to underselling he was to be 


sugar With OLESEL Tie L 
underselling of Kerala ouga:. 
2. In pursuance of their powers 
ye price of sugar under the terms ot™ 
rreement, the Government have been 
king the prices. Exts. Pl, P2 and P3 
ed by the petitioners, are copies of the 
rders or proceedings of the Govern- 
ment, thus fixing the prices. To take Ext. 
Pi by way of example, that fixes the 
total retail selling price at Rs. 180, This 
is made up of: 


Ks, E29 
“Ex-faetory price 160-53 
Transport Charges 4.67 
Margin. to wholesaler 2,68 
Administrative surcharge 1.00 
Price equalisation charge 8-12 
Wholesale selling price 177.00 
Margin to retailer 3.00 
Retail selling price 180.00” 


Ext. P2 follows on the same model, with 
the difference that the wholesale selling 
price is 182.00 and the retail selling 
price Rs, 185.00. In Ext. P3, the whole- 
sale selling price and the retail selling 
price are the same as in Ext, P2. 

3. The petitioner was served with 
Ext. P5 notice stating that a total sum 
of Rs. 11,172.42 was outstanding against 
him towards the arrears of price equali- 
sation charges on the sugar for the period 
from February 1967 to May 1971 and 
was directed to remit the entire amount. 
He has filed this writ petition to quash 
Ext. P5 and for consequential reliefs. 

4. The petitioner’s counsel contended 
that unce the petitioner had been grant- 
əd sugar on payment of the price fixed 
by the Government for distribution or 
sale to the retailers, the property in the 
sugar passed to him, and it was not open 
to the Government to call back the equa- 
lisation charges or for that matter any 
profit which the wholesaler might have 
made for himself in the course of his bar- 
gain with the retailer. The gain, it was 
said, would be entirely the wholesaler’s; 
the Government is not entitled to claim 
the gain from the dealer; nor is the 
dealer entitled to recoup the loss from 
the Government. So ran the argument. 

5. In support of the above contention 
reliance was placed on the decision . of 
one of us, (Chandrasekhara Menon J.) in 
Chandrasekhara Prabhu v. State of Ke- 
rala, ILR (1976) 1 Ker 637: (AIR 1976 
Ker 99). Ov. learned brother was there 









d by the ON 
meu Judge held the direc- 
(illegal. We have scanned the 
juagMent carefully. The learned Judge 
referred to the decision in Venkata Sub- 
barao v.State of A. P. (AIR 1965 SC 
1773). There, a suit was brought for re- 
covery of money by the Government 
from the procuring agents appointed by 
the Government for procurement of rice 
at the time of rice scarcity and under 
the system of procurement and levy, in- 
troduced by the Madras Government 
under the Essential Supplies (Temporary 
Powers) Act, 1946. The dealers also en~- 
tered into agreements with the Govern- 
ment agreeing to procure rice from spe- 
cific areas at prices fixed by the Govern- 
ment from time to time and to deliver 
the same at the specified prices to the 
Government or to its nominees or other 
licensed purchasers. Despite the descrip- 
tion given to them as procuring agents 
and the undertaking or the agreements 
executed by them it was ruled by the 
Supreme Court that they were not 
agents so as to entitle the Government 
to claim profit made by them. Under the 
Scheme the procurement price was, in 
each of the cases before the Supreme 
Court, lower than the selling price, and 
under the contract, the procuring agents 
were entitled to the difference between 
the two prices, the difference being re- 
ferred to as ‘remuneration’. In 1947 and 
1948, the Madras Government issued 
three successive orders fixing the prices; _ 
and in each of thesé orders there was an 
increase in the selling price. The pro- 
curing agents had with them a stock of 
rice obtained on prior occasions at 
cheaper price which they had to sell at 
the increased price and which fetched 
them a profit, This was due to the Gov- 
ernment’s action in increasing the pro- 
curement prices and it was held that 
they were not entitled to claim the pro- 
fit. In Chandrasekhara Prabhu’s case 
ILR (1976) 1 Ker 637 : {AIR 1976 Ker 99) 
one of us (our learned brother Chandra- 
sekhara Menon J.) applied the principle 
of the Supreme Court decision. The peti- 
tioners therein had entered into agree- 
ments with the Government under the 
provisions of Cl. 5 (5) of the Kerosene 
Control Order 1968, and condition 7 of 
the licence issued under the Order. 


Wes oy the Comi 

ict Collector ete. T 
ueld that these restrictions im 
will not make wholesale dealers? ine 
agents of Government as such; nor could 
the kerosene purchased ‘by them for 
which they paid the price be considered 
as property of the Government. Under 
the contracts, the gain was entirely that 
of the dealers and the loss could not be 
recouped from the Government. This 
was recognised and given effect to in the 
decision, Observed the learned Judge (at 
P. 101 of ATR): 


“Any excess profit that the dealers 
might make legally on account of the re- 
fixation of prices, they are entitled to 
retain. There is no statutory provision, 
which would entitle the Government to 
claim what they term the ‘differential 
cost.” 


Our learned brother, Poti J., while refer- 
ring this writ petition to a Division 
Bench had referred to the judgments in 
O. P. No. 384 of 1973 (Ker) and to the 
common judgment in O. P. Nos. 1965 and 
1966 of 1974 (Ker), as cases where the 
Court had taken the view that the Gov- 
ernment is not entitled to collect dit- 
ferential cost in the case of kerosene. 
Reference was also made to the decision 
of a Division Bench in O. P. Nos. 1987 
and 1988 of 1972 (Ker), where the Divi- 
sion Bench took the view that the rela- 
tionship between the Government and 
the dealers in question was that of prin- 
cipal and agent and it was open to the 
Government to stipulate its terms in re- 
gard to the vending of the commodity 
distributed to the ‘dealers’. The case was 
concerned with the claim for refund by 
the wholesale distributors of foodgrains 
under the Kerala Rationing Order 1966, 
of amounts claimed and recovered from 
them by the Government. We have gone 
through the said judgment. There is no 
reference to the decision of the Supreme 
Court in Venkata Subbarao v. State of 
Andhra Pradesh (AIR 1965 SC 1773). 
The Division Bench observed: 

“As the principal with whom the peti- 
tioners had entered into an agreement 
in the nature of an agency, it was per- 
fectly open to the Government to stipu- 
late on what terms and conditions alone 


the Government would supply the stocks . 


+, 









„A Open tO mem LO give up 
Pney.” 

was no independent discussion o 
deration of the legal relationshj 
Detween the Government and the pe 
tioners in the case before the Divisi 
Bench. We cannot with respect, acc 
the case as an authority on the precis 
legal relationship between the Govern- 
ment and the procuring agents. When 
this case was referred by a Division 
Bench, one of us (myself) speaking for 
the Bench, noticed the judgments of the 
Supreme Court in Venkata Subbarao v. 
State of Andhra Pradesh (AIR 1965 SC 
1773), where the legal relationship be- 
tween the petitioners and the Govern- 
ment was held to be not one of Principal 
and Agent and the decision of our learn- 
ed brother Chandrasekhara Menon J. in 
Chandrasekhara Prabhu’s case (ILR (1976) 
1 Ker 637): (AIR 1976 Ker 99). We also 
noticed that in the judgment in O. P. 
No. 4990 of 1972 (Ker), the question was 
left open by the Division Bench, of which 
one of us (myself) was a member. In that 
O. P. we followed (as we were bound to) 
the Division Bench ruling in O. P. Nos. 
1987 and 1988 of 1972 (Ker) and held 
that it was competent for the Govern- 
ment to levy a price equalisation charge 
and to take into account transport 
charges in fixing the price of the com- 
modity to be sold. We did not express 
any opinion whether the Government 
could call -back from the dealer the price 
equalisation charge, as that question 
did not pointedly arise for consideration, 
we left it to be decided when a demand 
is made for payment of the amount. At- 
tention was called to the judgment of 
a Division Bench (Bhaskaran and Chan- 
drasekhara Menon JJ.) in A. S. No, 539 
of 1972 (Ker). The appeal was out of a 
suit for recovery of the price equalisa- 
tion charges realised from the wholesale 
sugar dealer by the Government, The 
learned Judge noticed the Supreme 
Court decision in Venkata Subbarao v. 
State of Andhra Pradesh (AIR 1965 SC 
1773), but held that the same had no ap- 
plication as the dealers were licensed 
under the Sugar Dealers Licensing 
Order and the terms of the Order and 
the conditions of the licence specifically 
required them to comply with the direc- 
tion of the Licensing Authority or any 
Officer authorised in that behalf. Refer- 
ence. was made to a circular issued by 
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the Board of Revenue which fixed the 
maximum transport charges to which a 
wholesale dealer would be entitled and 
the margin of profit and administrative 
surcharge and stated that the difference 
between the.wholesale issue price on the 
one hand, and the total of expected price 
of sugar transport charge, margin to the 
dealer, administrative surcharge and 
allowance for sales-tax on gunny on the 
ther, will be collected from the dealer 
ywards price equalisation charge and 
credited to the Government. In view of 
this, the learned Judges sustained the 
dismissal of the dealer’s suit, We think 
the decision has proceeded on the cor- 
rect principle and we record our com- 
plete agreement with the principle and 
conclusion of the said decision. 

6. We may next refer to the decision 
of a Division Bench in Palghat Co-ope- 
rative Marketing Society v. State of 
Kerala, (ILR (1977) 1 Ker 326). There. 
the learned Judges dealt with the chal- 
lenge made by the Co-operative Socie- 
ties in the Taluka of Alathur, Chittur, 
Ottapalam and Palghat, engaged in the 
hulling of paddy and in the sale of rice, 
through whom rice was distributed to 
wholesale distributors. Orders were issu- 
ed from time to time appointing the 
Societies as Agents for procurement of 
paddy and purchase of stocks under the 
Paddy and Rice Declaration and Requi- 
sitioning of Stocks Order, 1966. The 
paddy and rice procured, and the rice 
obtained by milling the paddy, were to 
be delivered in accordance with the di- 
rections of the District ‘Collector to 
wholesalers and retailers for the price 
fixed by the Government. For the ser- 
vices rendered by the Societies, they 
were allowed a margin of Rs. 5 per quin- 
tal of rice, inclusive of transport charges, 
hulling charges and cost of gunny bags, 
incurred by the Societies, As the Divi- 
sion Bench pointed out, it so happened 
that while the societies actually received 
the cost of 150 kilograms of paddy they 
released only 147.6 kilograms or 143 
kilograms of paddy in terms of rice. 
They thus received an excess amount by 
way of profit, in addition to the margin 
allowed to them under the terms of ap- 
pointment. The order was clear that they 
were to be paid consolidated margin of 
Rs. 4 and Rs. 5 per quintal of paddy and 
rice respectively, besides a margin of 
2 per cent. towards the interest on in- 
vestments and administrative charges. 
So the Government took the stand that 
the excess amount was undue profit 
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realised by the Societies which they 
were entitled to call back. This claim 
was resisted by the societies, When co- 
ercive steps under the Revenue Recovery 
Act were threatened there had been the 
writ petitions which came up before the 


Division Bench were filed challenging 
the demand made by the Government. 
The learned Judges of the Division 


Bench referred to the judgment of Chan- 
drasekhara Menon J. in O. P. No. 3205 
of 1974 (Ker) which followed the judg- 
ment in Venkitasubbarao v: State of 
Andhra Pradesh (AIR 1965 SC 1773) and 
held that no agency as understood under 
general law had been created and that 
the societies were agents for working out 
the scheme of procurement but not in 
respect of the purchase and sale of paddy 
by them and that the money utilised for 
the purchase belonged to the society and 
not to the Government and was not 
Hable to be accounted for in respect of 
any excess over the margin of profit ob- 
tained by the Societies. The writ peti- 
tions came on before a Division Bench 
as it was felt that a contrary interpreta- 
tion had been given to Cl. 3 of the Rice 
and Paddy (Procurement by Levy) Order, 
1966 by a Division Bench of this Court 
in O, P. No. 915 of 1976 (Ker), The Di- 
vision Bench considered the jural rela- 
tionship between the parties after refer- 
ring to provisions of the Rice and Paddy 
(Procurement of Levy) Order. The so- 
cieties had executed an agreement under 
which they agreed to purchase paddy or 
rice at the rates prescribed by the Gov- 
ernment from time to time and to sell 
the same directly in accordance with the 
directions issued by the Government or 
the District Collector or other Officers 
authorised in that behalf. After noticing 
the judgment of the Supreme Court in 
Venkitasubba Rao v. State of Andhra 
Pradesh (AIR 1965 SC 1773), the Divi- 
sion Bench stated: : 


“Sri K. R. Kurup, on behalf of the 
State would contend that the above case 
is distinguishable on the facts on which 
it was decided. According to the learned 
counsel, the scheme of purchase and sale 
which was the subject-matter of the- 
above decision varied in material parti- 
culars from the scheme under which the 
petitioner societies were appointed as 
procuring agents by the Government. 
With respect, we see considerable force 
in the above submission.” 

The learned Judges then analysed and 
discussed the facts of the Supreme Court 
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case which justified the finding that 
there was no relationship of principal 
and agent and pointed out that in the 


case before them the facts were different 
and that the jural relationship between 
the State and the procuring agents had 
to be gathered from the order of ap- 
pointment and from the agreement exe- 
cuted from time to time, On these, the 
Division Bench was of the view that the 
relationship was of the principal and 
agent. As rightly pointed out by counsel 
for the State, the same was the princi- 
ple of the Supreme Court decision in 
Venkitasubbarao’s case (AIR 1965 SC 
1773). This will be clear from paragraph 
2 of the judgment which concludes with 
the following sentence: 

“The procurement price was in each 
case lower than the selling price and the 
procuring agents were under the con- 


tract entitled to the difference between 


the two prices”. 
(Underlining ours) 

7. We have dealt with all the cases 
that were referred to before us in the 
course of the arguments by counsel or 
in the course of the referring judgments 
either by the learned single Judge or by 
the Division Bench. We find no conflict 
in principle between these’ cases. In the 
Palghat Co-operative Marketing 5o- 
ciety’s case (ILR (1977) 1 Ker 326 at 
pp. 344-345) the Division Bench express- 
ed dissent from the views of our learn- 
ed brother (Chandrasekhara Menon J.) 
in O, P. No. 3205 of 1974 (Ker) and con- 
nected cases that the liability to account 
for rice does not mean that the price 
which was obtained for the same is due 
to the Government. This was in regard 
to the construction of the terms of the 
agreement, which does not call for notice 
by us in the present case. 





8. What then is the position disclos- 
ed on the facts of this case? Agreements 
were executed by the wholesale dealers 
in 1965, Cl, 13 of which stated that the 
dealers were bound to obey the direc- 
tions regarding the proper sale and dis- 
tribution of sugar issued by the speci- 
fied authorities. In pursuance of this 
clause, Ext. R-1 circular was issued in 
1967. In terms of the circular, Exts. Pl 
to P3 price fixation orders were issued 
by the Government, These clearly show 
that the retail selling price was arvived 
at after taking into account certain spe- 
cified components, of which price equa- 
lisation charge was one. In respect of 
this component, sub-paragraph (6) of 
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paragraph 7 of Ext. Rl (extracted ear- 
lier) entitled the Government to realise 
the amount from the wholesalers. The 
case falls directly within the principle 
of the decision of Bhaskaran and Chan- 
drasekhara Menon JJ. in A. S. No. 539 
of 1972 (Ker) with which we have re- 
corded our complete agreement. ` 


9. In para. 9 of the counter-affidavit 
it was pointed out that out of the total 
amount of Rs.’ 25,144.52 collected by the 
petitioner by way of price equalisation 
charge for the relevant period, he had 
remitted an amount of Rs. 13,972.10. The 
claim in Ext. P5 is for the balance due. 
Almost all the wholesale dealers like the 
petitioner, had, as stated in* the counter- 
affidavit, remitted both the administra- 
tive surcharge as well as the price equa- 
lisation charge to the Government. In 
view of these facts there is no merit in 
the petitioner’s contention that the Gov- 
ernment are not entitled to claim the 
price equalisation charge, Sub-para. (6) 
of para. 7 of Ext. R1 shows that in order 
to compensate the dealers for any loss 
incidental to under-selling, they were 
allotted a proportionately larger quantity 
of sugar from the Madras (Tamil Nadu) 
State, so that the price equalisation 
charge on this extra allotment will offset 
the loss incurred by the underselling of 
the Kerala sugar. The said paragraph 
also makes it clear that the price equa- 
lisation charge is to be treated as subsidy 
payable to the dealer. The provision fur- 
nishes an additional ground to condemn 
the petitioner’s claim as unjust and in- 
equitable. 


10. We are not impressed with the 
petitioner’s contention that the property 
in the sugar having passed to the peti- 
tioner on payment of the price fixed by 
the Government, any subsequent sale or 
dealing with the sugar was entirely af 
matter for the petitioner and not the 
concern of the Government. This is to 
ignore Cl. 13 of the agreement, which 
in its turn attracts Ext R1 direction, 
both of which we have noticed earlier. 
The Government therefore had the right 
to issue directions and the petitioner had 
bound himself to comply with the same. 


11. A plea was raised that the re- 
covery of the price equalisation charge 
realised by the petitioner offends his 
fundamental right under Art. 19 of the 


Constitution of India. On that plea. and 
in view of Art. 228-A of the Constitution 
it was argued thal this petition can be 
considered and decided only by a Full 
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Bench of five Judges. We are not dispos- 
ed to entertain this argument, as, in view 
of Cl. 13 of the agreement executed by 
the petitioner to the Governor, the ques- 
tion is essentially one of enforcing the 
terms of the agreement, In such circum- 
stances, we are unable to see any ground 
to entertain a position under Art. 226, 
disclaiming the agreement or holding if 


unenforceable for whatever reason. Such ' 


a case was not pleaded. Indeed the 
agreement was not even referred to. 
12. We dismiss this writ petition, but 
without any order as to costs. 
Supplementary Note By— 
CHANDRASEKHARA MENON, J.:-— 
18. As the present case directly falls 
within the principle of the decision of 
the Division Bench of this Court (of 
whch I was a member) in A, S. No. 539 
of 1972 (Ker), I have no hesitation in 
expressing my complete agreement with 
the decision to dismiss this writ petition. 
However, 1 am adding this note because 
I have my own doubts about the zorrect~- 
ness of the decision of the Division 
Bench of this Court in the case reported 
in ILR (1977) 1 Ker 326 I do not think 
I need say anything about the same here. 
Petition dismissed. 
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Sivadasa Menon, Petitioner v. Sunna 
Sahib, Respondent. 

Election Petn. No. 7 of 1977, D/- 12-7- 
1977, 

Constitution of India, Art, 102 (1) (a) 
— Disqualifications for membership — 
Receiver appointed under O. 40, R. 1, 
C.P.C. — Not a bolder of an office of 
profit. (Civil P. C. (1908), O. 40, R. 1). 

For answering the question whether a 
receiver appointed by Court is the thold- 
er of an office of profit under the Gov- 
ernment’, it is necessary to consider cer- 
tain relevant factors like the power of 
the court to appoint a receiver, the pur- 
pose for which a receiver is appointed, 
the source of the remuneration paid ts 
the receiver and the jural relationship 
between the Court on the one part and 
the appointee on the other. (Para 10) 

It should be remembered that as far 
as Art. 102 (1) (a) is concerned to attract 
the disqualification the office must be on® 
‘under government’. The expression ‘un- 
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der government’ would indicate that the 
concerned office is one to which certain 
duties are attached especially one of a 
more or less public character. In manag- 
ing the property in accordance with the 
directions given by court the receiver is 
not discharging any duty which is 
“more or less of a publie character ” 
(Para 11) 
The provisions of S 94 (d) and Rules 
1 to 5 of O. 40 of C.P.C. do not express- 
ly confer any power on the court to 
create an office called receivership. Nor 
can these provisions of the Code be con- 
strued as conferring an implied power on 
the court to create an ‘office’ before any- 
one is appointed as receiver. (Para 11) 


The position of the receiver is more or 
less that of an agent or a representative 
of the appointing court. When an agent 
or representative is appointed one does 
not generally think of the creation of an 
office of agency or office of representa- 
tive anterior ta or simultaneously with 
such appointment, (Para 11) 

Similarly the definitions of ‘public ser- 
vant’ and ‘public officer’ under S. 21 (4) 
LP.C. and S. 2 (17) (d) C.P.C. are not 
sufficient to establish that an office call- 
ed receivership is created when a court 
appoints a receiver. Case law referred. 


(Para 9) 

Cases Referred: Chronological Paras 
AIR 1976 SC 2283: (1977) 1 SCC 70 

10, 1 

AIR 1963 All 537 10 

AIR 1962 SC 21 10, 11 

AIR 1970 SC 694 11 

AIR 1959 Mad 209 10 

AIR 1968 SC 1495:1968 Lab IC 1525 11 

AIR 1958 SC 725 11 


1942 AC 561: (1942) 1 All ER 606 11 
(1922) 8 Tax Cas 231: (1922) 2 AC 1 11 
M. M. Cherian, for Petitioner; P. N. 
Krishnankutty Achan, for Respondent. 
ORDER:— Through this petition the 
petitioner challenges the election of the 
Ist respondent to the Lok Sabha from 
No. 7 Palghat Parliamentary Constitu- 
ency in the elections that were conduct- 
ed in March 1977. The petitioner was 
the candidate of the Communist Party of 
India (Marxist) and his symbol was 
“hammer, sickle and star”, The lst res- 
pondent was the candidate for the Indian 
National Congress and his symbol was 
“Calf and Cow". The 2nd respondent 
was an independent candidate to whom 
was allotted the symbol “Rising Sun”. 
Poll was taken on 19-3-1977 and the 
counting which began on 20-3-1977 con- 
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cluded on 21-3-1977. The lst respondent 
obtained 207604 votes and the petitioner 
obtained 192733 votes, 22101 votes were 
declared as invalid. The lst respondent 
was declared elected by the Returning 
Officer on 21-3-1977. According to the 
petitioner the lst respondent was disqua~ 
lified for being chosen as or for being a 
member of the Lok Sabha since he was 
and is holding an office of profit both 
under the Government of India as well 
as the Government of Kerala. The lst 
respondent is disqualified in view of 
Article 102 of the Constitution. The 1st 
respondent was appointed as Official Re- 
ceiver under S. 59 of the Kerala Insol~ 
vency Act, Act 2 of 1956 as amended by 
Act 18 of 1957, by the Government of 
Kerale on 23-8-1976 as per G. O. Rt. 2359/ 
_76/Home dated 14-10-1976, and he is 
still holding the said statutory office un- 
der the State. The ist respondent was 
appointed as Court Receiver under O. 40, 
R. 1 of the C.P.C. by the District Judge, 
Palghat, in O. S. 1/1964. He was appoint- 
ed as receiver in another case in respect 
of the properties of Keralassery L P. 
School. He is receiver in some other 
cases as well. The lst respondent was 
appointed as Liquidator under S. 448 of 
the Indian Companies Act (Act 1 of 1956) 
in respect of Narasimha Bank, Alathur 
(in liquidation) and he is still holding 
that office under the Central Govern- 
ment. The office of the liquidator is a 
statutory appointment made by the Cen- 
tral Government. The lst respondent is 
thus holding an office of profit both un- 
der the Government of India as well as 
under the Government of Kerala, and 
he is, therefore, disqualified under the 
Constitution of India and the Represen- 
tation of the People Act, 1951. The pray- 
er is to declare that the election of the 
Ist respondent is void on the ground of 
the disqualifications referred to above 
and also to declare that the petitioner 
has been duly elected from No. 7 Pal- 
ghat Parliamentary Constituency. 

2. In answer to the summons issued 
by court, the lst respondent alone enter- 
ed appearance on 22-6-1977. In the writ- 
ten statement filed by the lst respon- 
dent the material allegations in the peti- 
tion are denied. His contentions are as 
follows: The petition is not maintainable 
because it has not been filed in conform- 
ity with S. 81 of the Representation of 
the People Act, 1951. The allegations in 
para. 4 of the petition overlooked Arti- 
cle 103 of the Constitution which lays 
down that if a member of either House 
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of Parliament has become subject to a 
disqualification the question shall be re- 
ferred for the decision of the President 
and his deGision shall be final. The lst 
respondent is not disqualified from being 
chosen as a member of the Parliament 
because he has not held any office of 
profit under the Government of India 
or under the Government of Kerala. 
Under a G. O. dated 14-10-1976 the Ist 
respondent was appointed as a part-time 
official receiver attached to the District 
Court, Palghat, for a period of three 
years. The office of part-time official re~ 
ceiver is not an office of profit. The 
government does not pay any remunera- 
tion, and the functions discharged by the 
part-time official receiver are not func- 
tions discharged for the Government. 


The Government does not exercise any 
control over the performance of the 
part-time official receiver. That apart, 


the lst respondent resigned the post of 
the part-time official receiver by his 
letter dated 16-2-1977 and the Govern- ` 
ment by Order G. O. Rt. 423/77/Home 
dated 17-2-1977 accepted the resignation 
with effect from the forenoon of 16-2- 
1977. The post of part-time official re- 
ceiver which the Ist respondent held 
was before the date of the election and 
not on the date of the election. It is ad- 
mitted by the lst respondent that he 
Was appointed as a court receiver by the 
court of the District Judge of Palghat in 
O. S. 1/1964 and also in O. S. 1/1968 Re- 
ceivership cannot be deemed to be an 
office of profit. The lst respondent was 
appointed as receiver in other cases also 
under O, 40, R. 1 of the C.P.C, The aver- 
ments in paragraph 7 of the petition are 
inaccurate and misleading. The Nara- 
simha Bank, Alathur is not a company in 


liquidation. Insolvency proceedings ar@ 
pending in the court of the Sub-Judge 
of Palghat in regard to the affairs of 


Narasimha Bank, which is a partnership 
firm. It is incorrect to state that the 1st 
respondent was appointed as official re- 
ceiver under S. 448 of the Indian Com- 
panies Act 1 of 1956 and he is still hold~ 
ing that office. It was in the capacity as 
official receiver that the 1st respondent 
was functioning as the interim receiver 
in the insolvency proceedings in relation 
to the Narasimha Bank, That receivers 
ship also came to an end with his re- 
signation as official receiver. The lst res- 
pondent is not thus holding any office of 
profit to incur disqualification. It is con~ 
tended that this question of disqualifica~ 
tion was not raised at the time of scru< 
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tiny of the nomination papers and ag 
such the petitioner is not entitled toe 
raise that question at this stage. The 
petitioner is hence disentitled to get any 
relief in this petition. 

3. After discussing with both 
the following issues were raised: 

(1) Whether the Ist respondent wags 
disqualified for being chosen as or for 
being a member of the Lok Sasha on 
the grounds alleged by the petitioner? 

(2) Reliefs and costs. 

4. Issue No. 1. The short case put for- 
ward by the petitioner in challenging the 
election of the Ist respondent is that the 
Ist respondent is disqualified from being 
chosen as a member of the Lok Sabha in 
view of Art, 102 (1) (a) of the Constitu- 
tion. That Article was amended by the 
Constitution (Forty-second Amendment) 
Act, 1976. But the notification issued by 
the Central Government under S. 2 of 
the above Act does not include S. 19 of 
that Act amending Art. 102 of the Con- 
stitution. So both sides agree that the 
question has to be decided on the basis 
of Art. 102 (1) (a) as it originally stood. 
I may read the article: 

“102 (1). A person shall be disqualified 
for being chosen as, and for being, 4 
member of either House of Parliament— 

(a) if he holds any office of profit un~ 
der the Government of India or the Gov- 
ernment of any State, other than an 
office declared by Parliament by law not 
to disqualify its holder.” 

5. According to the petitioner the 
lst respondent was holding an office of 
profit both under the Government of 
India and the Government of the State 
of Kerala. The positions specifically re- 
ferred to in the petition are: (1) Official 
Receiver; (2) Liquidator in respect of 
Narasimha Bank, Alathur (in liquidation); 
and (3) appointment as receiver in O. S. 
1/1964 and another suit, the number of 
which is not given in the petition. I may 
briefly examine the arguments advanc- 
ed by the petitioner on the basis of each 
of these positions. 

6. According to the petitioner the 
lst respondent was appointed as Official 
Receiver under $S. 59 of the Kerala In- 
solvency Act, Act 2 of 1956 as amended 
by Act 18 of 1957 as per G. O, Rt. 2359/ 
76/Home dated 14-10-1976 and that the 
lst respondent was holding that office 
when he submitted the nomination and 
contested the election. The ist respon- 
dent admitted that he was appointed as 
part-time official receiver by the Gova 


sides 
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ernment of Kerala. But his case is that 
by letter dated 16-2-1977 he tendered 
his resignation and it was accepted by 
the Government by Order No. G. O. Rt. 
423/77/Home dated 17-2-1977. The 1st 
respor.dent tendered in evidence Exts. 
Rl to R4 which are copies of certain 
records kept by the District Court, Pal- 
ghat, relating to the appointment of Offi- 
cial Receiver. On the request of the Ist 
respondent the original records were 
called for from the District Court and 
by the consent of both sides the originals 
of Exts. Rl to R4 filed by the ist res- 
pondent were respectively marked as 
Exts. Rl to R4. Ext. R4 is the copy of 
G. O. Rt. 423/77/Home dated 17-2-1977. 
The operative portion of the order reads 
as follows: 

“Government are pleased to accept the 
resignation of Shri A. Sunna Sahib, 
Part-Time Official Receiver, District 
Court, Palghat with effect from 16-2-1977 
F.N.” 

It is clear that the Government accepted 
the resignation of the Ist respondent of 
the post of official receiver from 16-2- 
1977. The nomination for the election was 
filed only subsequent to that date, and 
therefore, it cannot be said that at the 
time of nomination or election the Ist 
respondent was holding the post of Offi- 
cial Receiver. The further case advanc- 
ed by the petitioner in this respect is 
that subsequently the lst respondent has 
withdrawn his resignation. Such with- 
drawal apparently has no legal effect be- 


_ cause his resignation has already been 


accepted by the Government. This argu- 
ment was essentially based upon Ext. R5, 
which is a letter issued from the High 
Court to the District Judge, Palghat. The 
operative portion of the O. M. reads as 
follows: 

“The attention of the District Judge, 
Palghat, is invited to the above refer- 
ence and he is informed that Shri Sunna 
Sahib had subsequently applied to the 
Government to withdraw his resignation 


as Part-time Official Receiver, District 
Court, Palghat and that the matter is 
engaging the attention of the Govern- 


ment. Orders of the Government may be 
awaited before proceeding with the 
matter.” 

The petitioner has no case that the alleg- 
ed withdrawal ever took effect and that 
the Ist respondent at any time func- 
tioned as official receiver subsequent to 
his resignation with effect from 16-2- 
1977. In view of these facts it is not ne- 
cessary to consider whether the position 
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ot official receiver is an office of profit 
under the State for the purpose of Arti- 
cle 102 (1) (a) of the Constitution. 


7. The second position specifically re- 
ferred to in paragraph 7 of the petition 
is that the Ist respondent was appointed 
as liquidator under S. 448 of the Indian 
Companies Act, (Act i of 1956) in res- 
pect of the Narasimha Bank, Alathur (in 
liquidation) and that he is still holding 
the said office of profit under the Cen- 
tral Government. In paragraph 8 of the 
written statement the Ist respondent 
denied the allegations contained in para- 
graph 7 of the petition. It was pointed 
out that Narasimha Bank, Alathur was 
not a company and that it was a partner- 
ship firm. The 1st respondent also denied 
that he was appointed as liquidator in 
the liquidation of the Narasimha Bank 
The petitioner has not chosen to prove 
that the Ist respondent was appointed as 
liquidator in the liquidation proceedings 
relating to Narasimha Bank. In fact, it 
was fairly admitted during the time of 
argument that the lst respondent was 
appointed as liquidator not of the Nara- 
simha Bank but of some other Chit 
Funds, It was to get over that difficulty 
that the petitioner filed C. M. P. No. 9313/ 
77 dated 1-7-1977 for amending the pe- 
tition. That petition was dismissed by 
me. So, as matters now stand, there is 
no material to hold that the ist respon- 
dent was functioning as liquidator of the 
Narasimha Bank. But the learned coun- 
sel for the petitioner drew my attention 
to the statement contained in paragraph 
8 of the written statement to the effect 
that the ist respondent in his capacity 
as official receiver was functioning as the 
interim receiver in the insolvency pro- 
ceedings in relation to the affairs of the 
Narasimha Bank, and contended that in 
view of that admission the question re- 
garding the receivership of the Ist res- 
pondent in the Narasimha Bank affair 
should be considered on merits. Jn para- 
graph 8 of the written statement the Ist 
respondent has clearly stated that the 
said receivership came to an end with 
‘the resignation of the lst respondent as 
official receiver. If the admission of the 
Ist respondent is to be acted upon it 
must be read as a whole, The stand 
taken by the ist respondent was that his 
interim receivership of Narasimha Bank 
also terminated by his resignation from 
the position of official receiver. Thus the 
alternative case put forward by the pe- 
titioner also has no factual foundation, 
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8. The third allegation is regarding 
the appointment of the ist respondent ag 
a receiver in O. S. 1/1964 of -the District 
Court, Palghat and in certain other liti- 
gations. In para. 7 of the written state- 
ment of the 1st respondent it is admit- 
ted that he was appointed as a receiver 
under O. 40, R 1 of the C.P.C. in O. S. 
1/1964 and its connected suit O. S. 1/1968. 
The ist respondent has no case that the 
receivership was terminated. Thus it is 
common case that during the relevant 
time the lst respondent was functioning 
as a receiver in certain suits. In this res- 
pect also J cannot say that the allega- 
tions contained in the petition are fully 
satisfactory. The terms and conditions 
of the appointment order, the remunera-: 
tion if any, received by the lst respon- 
dent and other relevant details are not 
given. So the entire argument centred 
upon the general question whether a re- 
ceiver appointed under O, 40, R. 1 of 
the Code of Civil Procedure can be re- 
garded as the holder of an office of pro- 
fit under the Government of the State 
of Kerala for the purpose of Art. 102 (1) 
(a) of the Constitution. 


9. It is the case of the petitioner that 
a receiver appointed by a court under 
O. 40, R. 1 of the Code of Civil Proce- 
dure is the holder of an office under the 
State. In support of his argument the 
learned counsel for the petitioner relied 
upon certain statutory provisions as 
well as judiciai decisions. The sta- 
tutory provisions cited before me are 
S, 21 (4j of the Indian Penal Code and 
S. 2 (17) (d) of the Code of Civil Proce- 
dure. Section 21 of the LP.C. defines 
“public servant’ and by virtue of sub- 
cl. (4) of that section the expression de- 
fined takes in every officer of a court, 
including a liquidator, receiver or com- 
missioner. Similarly S. 2 (17) of the 
Civil P. C, defines the expression ‘public 
officer’ and in view of cl. (3) that ex- 
pression takes in a receiver, commis- 
sioner, etc. The effect of the two provi- 
sions in the two Codes may at best show 
that the receiver is a public officer and 
a public servant. But these definitions 
are not sufficient to establish that an of- 
fice called receivership is created when 
a court appoints a receiver. As pointed 
out, the two definitions include a com- 
missioner appointed by courts also. It 
is extremely difficult to hold that a com- 
missioner deputed from court is holding 
an office called commission. I do not 
think that the inclusion of receiver in 
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the two definitions stands on a different 
footing. The two definitions in the two 
Codes are intended for certain other pur- 
poses, which it is not necessary for me 
to examine in detail. On the strength of 
these two definitions or because of the 
casual usage of the expression ‘officer’ 
in relation to a receiver, it cannot be 
held that an office called receivership is 
first created and then a person named 
receiver is appointed when a court pass- 
es an order under O, 40, Rule 1 of the 
Civil P. C. 


10. The learned counsel then drew 
my attention to certain reported deci- 
sions. The first decision is KĶrishnaswami 
v. Naranappa (AIR 1959 Mad 209). The 
question raised in that case was whe- 
ther a receiver could have legal repre- 
sentatives to succeed him. The passage 
in that decision relied on by the peti- 
tioner reads as follows: 


“Unless it be that P. Solayyappa Naic- 
ker, who had been appointed receiver, 
also became the assignee of the debt, no 
question of any legal representatives 
succeeding to the receiver Solayyappa 


could arise, in so far as the receivership - 


is an office created by an order of court; 
and as soon as the receiver dies the office 
comes to an end so far as he is concern- 
ed; and unless a successor is appointed 
by a fresh order issued by the court, 
there cannot be legal representatives to 
the deceased receiver coming and taking 
his place on his demise.” 

Emphasis was laid on the observation 
“as the receivership is an office created 
by an order of the court’ to support the 
contention that receivership is an office. 
The next case is Sunni Central Board of 
Waqf v. Sirajul Haq (AIR 1963 All 537). 
The question raised in that case was re~ 
garding the maintainability of an appeal 
against an order purported to have been 
passed under O. 40, R. 1 of the Code of 
Civil Procedure. The passage relied on 
by the petitioner reads as follows: - 


“Every order of appointment of. re- 
ceiver, includes a finding that it is just 
and convenient to appoint a receiver, 
thereby creating an office of receiver and 
a direction nominating a certain person 
to fill the office of receiver so created.” 
The last decision cited was that of the 
Supreme Court reported in Hiralal. Patni 
v. Loonkaran Sethiya (AIR 1962 SC 21). 
One of the questions considered in that 
ease was regarding the duration of the 
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appointment of a receiver. Para, 9 of 
the judgment is extracted below: 

“The second contention of learned 
counsel for the appellant is that the Re- 
ceiver appointed in the suit ceased to be 
a Receiver qua the rights of the parties 
when the final deeree was made by the 
Court. This contention leads us to the 
consideration of the question whether a 
Receiver appointed in a suit ceases to be 
such automatically on the termination of 
the suit. Neither S. 51 (d) nor Order XL 
of the Code of Civil Procedure prescribes 
for the termination of the office of re- 
ceivership. We must, therefore, look for 
the solution elsewhere. Some of the au- 
thoritative text-books on receivers may 
usefully be consulted in this connection.” 
The petitioner relies upon the expres- 
sion ‘termination of the office of receiver- 
ship’. These decisions contain expres- 
sions indicating that there is an office 
called office of receivership. I have re- 
ferred to the contexts in which the 
courts used those expressions in the 
respective judgments, and I doubt whe- 
ther in view of such contexts, the con- 
cerned passages in the three decisions 
could be taken as conclusive in the 
matter of interpreting the expression 
“office of profit under the Government” 
occurring in Art. 102 (1) (a) of the Con- 
stitution, “Office of profit under the 
Government” came up for consideration 
of the Supreme Court in Madhukar G. R. 
Pankakar v. J. C. Rajani, (1977) 1 SCC 
70: (AIR 1976 SC 2283). In para. 22 of 
that decision the expression “office of 
profit under Government” was constru- 
ed. That paragraph ends with the fol- 
lowing direction: 

“A balanced view, even if it involves 
‘judicious irreverence’ to vintage prece- 
dents, is the wiser desideratum.” 

The court held further: 

“Certain aspects appear to be elemen- 
tary, For holding an office of profit under 
government one need not be in the ser- 
vice of Government and there need be 
no relationship of master and servant...... 
Similarly, we have to look at the sub- 
stance, not the form. Thirdly, all the 
several factors stressed by this Court, as 
determinative of the holding of an 
‘office’ under Government, need not be 
conjointly present. The critical circum- 
stances, not the total factors, prove deci- 
sive. A practical view, not pedantic 
basket of tests, should guide in arriving 
at a sensible conclusion.” 

For answering the question whether a 
receiver appointed by court is the 
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“holder of an office of profit under the 
Government”, it is, therefore, necessary 
to consider certain relevant factors like 
the power of the court to appoint a re- 
ceiver, the purpose for which a receiver 
is appointed, the source of the remune- 
ration paid to the receiver and the jural 
relationship between the court on the 
one part and the appointee on the other. 

11. The main controversy in this case 
centred round the question whether a 
receiver appointed by court can be con- 
sidered as holding an ‘office’. Lord Wright 
in Macmillan v. Guest (1942 AC 561) ex- 
plained the meaning of the word. ‘office’ 
in the following terms: 


“The word ‘office’ is of indefinite con- 
tent. Its various meanings cover four 
columns of the New English Dictionary, 
but I take as the most relevant for pur- 
pose of this case the following: 

‘A position or place to which certain 

duties are attached, especially one of a 
more or less public character.” 
The Supreme Court approved that pas- 
sage in Statesman (P.) Ltd. v. H. R. Deb 
(AIR 1968 SC 1495). In that case Sikri J. 
also referred to the observations of Lord 
Atkin where he approved the observa- 
tions of Rowlatt J., in Great Western 
Rly. Co. v. Bater ((1922) 8 Tax Cas 231 
at p. 235). Justice Rowlatt said thus: 

“Now it is argued, and to my mind 

argued most forcibly, that that shows 
that what those who use the language of 
the Act of 1942 meant, when they spoke 
of an office or employment which was 
a subsisting, permanent, substantive po- 
sition which had an existence indepen- 
dent from the person who filled it, which 
went on and was filled in succession by 
successive holders, and if you merely 
had any man who was, engaged on what- 
ever terms, to do duties which were as- 
signed to him, his employment to do 
those duties did not create an office to 
which those duties were attached, He 
hereby was employed to do certain 
things and that is an end of it, and if 
there was no office or employment exist- 
ing in the case as a thing, the so-called 
office or employment was merely an ag- 
gregate of the activities of the particular 
man for the time being.” 
In Kanta Kathuria v. Manak Chand 
(AIR 1970 SC 694) after referring to the 
aforesaid passages, the Supreme Court 
held: 

“We say with profound respect for 
this most succint exposition, that we 
entirely agree.” ; : 
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These tests may, therefore. be applied to 
a receiver appointed under O. 40, R. 1 
of the Civil P. C. It is not seriously dis- 
puted by the petitioner that if an office 
called receivership exists it can only be 
by virtue of the creation of such an 
office by the court. The authority of the 
court to appoint a receiver of property 
is traceable to S, 94 (d) of the C.P.C. 
The relevant provisions may be read: 

"94. In order to prevent the ends of 
justice from being defeated the Court 
may, if it is so prescribed,— 

(d) appoint a receiver of any property 
and enforce the performance of his duties 
by attaching and selling his property;” 
The expression ‘prescribed’ is defined in 
S. 2 (16) of the Code as ‘prescribed by 
rules’. The concerned rules are contain- 
ed in O. 40 of the Code. Rule 1 of O. 40 
deals with appointment of receiver. 
Rule 2 provides for payment of remu- 
nération. Rule 3 prescribes the duties of 
the receiver, and R, 4 pertains to the 
enforcement of receiver’s duties. Rule 5 
mentions the cases where Collector may 
be appointed as receiver. Sub-rule (1) of 
R. 1 of O. 40 shows that the court may 
by order appoint a receiver of any pro- 
perty “where it appears to the court to 
be just and convenient’. These provi- 
sions do not expressly confer any power 
on the court to create an office called 
receivership. The further question is 
whether these provisions of the Code 
can be construed as conferring an im- 
plied power on the court to create an 
‘office’ before anyone is appointed as re- 
ceiver. To answer this question it may 
be necessary to consider the purpose of 
appointing a receiver of any property, 
the effect of appointment of a receiver 
and the other relevant materials, al- 
ready referred to. It is trite knowledge 
that the effect of appointment of a re- 
ceiver of a property involved in a liti- 
gation is that the property is placed 
under "custodia legis”, The court takes 
the property into custody because it is 
just and convenient to do so and the pur- 
pose is to preserve the property for the 
benefit of the ultimate winner in the 
litigation. When once the property iş 
placed under legal custody the court has 


necessarily to make arrangements for 
its management, preservation or main- 
tenance, as the case may be. It is for 


that purpose that a receiver is appointed. 
Barring the provisions contained in R. 3 
of O. 40. the duties of the receiver in 
relation to the management of the pro- 


` petty placed in custodia legis may vary 
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according to the nature of the property 
and the degree of protection needed. 
The management is to be done by the 
receiver strictly according to the orders 
and instructions issued by the court ‘from 
time to time. The remuneration is to be 
borne by the estate in custodia legis. 
Neither the Government nor the public 
have any sort of interest in the property. 
The property continues to be the pro- 
perty of one of the contesting parties 
and its expenses are also met by. the 
property and not by any other public 
body. What the court thus seeks to pro- 
tect is only private property. In manag~ 
ing the property in accordance with the 
directions given by court the receiver is 
not discharging any duty which is “more 
or less of a public character” referred 
to by Lord Wright in 1942 AC 561. It 
should be remembered that as far as 
Art. 102 (1) (a) is concerned, to attract 
the disqualification the office must be 
one ‘under government’. The expression 
‘under government’ would indicate that 
the concerned office is one to which cer- 
_|tain duties are attached especially one 
of a more or less public character, On 
the other hand, the duties of a receiver 
more fit in with the situation explained 
by Rowlatt J., extracted above, namely, 
“if you merely had any man who was 
engaged on whatever terms, to do duties 
which were assigned to him, his employ- 
ment to do those duties did not create 
an office to which those duties were at- 
tached. He hereby was employed to do 
certain things and that is an end of it, 
and if there was no office or employment 
existing in the case as a thing, the so- 
called office or employment was merely 
an aggregate of the activities of the 
particular man for the time being”, It 


would appear that the expression  ‘so~- 
called office’ used by Rowlatt J., may 
possibly apply, when expressions like 
“office of receivership” are used by 


courts. It may also be pertinent in this 
connection to consider the jural relation- 
ship between the appointing court on the 
one part and the appointee on the other, 
In Hiralal Patni v. Loonkaran Sethiya 
(AIR 1962 SC 21) it was held that under 
O. 40, R. 1 a receiver is an officer or re- 
presentative of the court and he func- 
tions under its directions. The position 
of the receiver was explained in Kan- 
haiyalal v. Dr, D. R. Banaji (AIR 1958 
SC 725) as follows: f 

“A receiver appointed under O. 40 of 
the Code of Civil Procedure, unlike a 
Receiver appointed under Insolvency Act, 
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does not ‘own the property or hold any 
interest therein by virtue of a title. He 
is only the agent of the court for the 
safe custody and management of the pro- 
perty during the time that the court ex- 
ercises jurisdiction over the litigation in 
respect of the property.” 

Thus, the position of the receiver is more 
or less that of an agent or a representa- 
tive of the appointing court. When an 
agent or representative is appointed we 
do not generally think of the creation of 
an office of agency or office of represen- 
tative anterior to or simultaneously with 
such appointment. On a consideration 
of the relevant factors, I am unable to 
hold that S. 94 and O. 40 of the Civil 
P. C. confer by implication, power on a 
court to create an office pertaining to a 
receiver before a receiver is appointed. 
In other words, it is not possible to hold 
that as far as a receiver appointed under 
O. 40, R. 1 of the C.P.C. is concerned 
there is an office independently of its 
holder. Taking into consideration the 
real substance and not the form, as di- 
rected by the Supreme Court in (1977) 1 
SCC 70: (AIR 1976 SC 2283), I hold that 
when a receiver is appointed by a court 
under O. 40. R, 1 no office called re- 
ceivership is created independently of 
the person appointed as receiver. 


“12. I am thus led to conclude that 
when a person is appointed as receiver 
under O. 40, R. 1 he is not holding any 
“office of profit under the government” 
for the purpose of Art. 102 (1) (a) of the 
Constitution. There is thus no substance 
in the contention of the petitioner that 
the Ist respondent was disqualified from 
being chosen as a member of the Lok 
Sabha. 


13. Issue No. 2. The petitioner is not 
entitled to any of the reliefs prayed for. 


14. No other question was argued be- 
fore me. : 

15. In the result, this election peti- 
tion, is dismissed with costs. 

16. The office will communicate the 
substance of the order to the Election 
Commission and the Speaker of the Lok 
Sabha, and it shall also send an authen- 
ticated copy of the order as soon as it is 
ready to the Election Commission as 
provided in S. 103 of the Representation 
of the People Act, 1951. 

Election Petition dismissed. 
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K. K. Krishnan, Petitioner v. M, K. 
Vijayaraghavan, Respondent, 
C. R. P. No. 3 of 1977-H; D/- 1-3-1977. 
(A) Kerala Buildings (Lease and Rent 
Control) Act (16 of 1959), Pre, —- Scope 
and object of Act. 


The Act is a self-contained enactment. 
The rights available to the landlord under 
the genera] law are substantially cur- 
tailed by the provisions of this Act, The 
landlord cannot resort to a petition for 
eviction when there is a forfeiture of 
lease under the general law or where the 
lease expires by efflux of time or on 
other grounds by which a lease is deter- 
mined. The Act, which is a piece of ameli- 
orative legislation, seeks to confer addix 
tional benefits to tenants to protect them 
from unreasonable eviction, The object of 
the Act is to control leasing of buildings 
and to regulate their rent. (Para 4) 


(B) Kerala Buildings (Lease and Rent 
Control) Act (16 of 1959), S. 11 (3), (4), 
(7) and (8) — Eviction of tenant on 
grounds under — Bona fide claim of 
landlord — Proof of, if and when neces- 
sary. 

A serutiny of the various sub-sections 
of 5. 11 shows that in grounds under sub- 
sees, (3), (4) and Cl. (iv) (7) and (8) of S. 11 
the claim should be bona fide and it is 
necessary for the Court to consider when 
these grounds are urged that they are not 
urged as a ruse for eviction. The sections 
thus postulate or contemplate an investi- 
gation of the grounds on which eviction 
is sought against the background of the 
bona fide nature of the claim. The same 
is not the case with sub-sec, (4) (i), (ii), 
(iii) and (v) of 5. 11. When these 
grounds are satisfactorily established, it 
is not necessary for the landlord to ad- 
ditionally prove that his claim for evic- 
tion is bona fide. He gets the right to 
evict the tenant because the tenant has 
done something contrary to the contract 
and contrary to law. When he gets an 
order of eviction on these grounds, he 
can lease out the property to any one as 
he likes, and his right to lease it out is 
not controlled by any section, This is not 
the case where eviction is obtained under 
S. 11 (8) or 11 (4) (iv). In these cases, 
there are certain fetters on the landlord 
created by the section itself; not so in 
cases falling under the above sub-sec- 
tions, The very. fact that the landlord 
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proves the ground contained in the above 
sub-section renders the claim bona fide, 
(Para 4) 

Once the landlord proves sub-letting or 
a ground under S. 11 (4) (ii), (iii) or (v) 
and the Court is satisfied about it, the 
landlord is entitled, as of right, to get 
eviction. It does not stand to reason that 
the Legislature would have intended the 
landlord to establish further that his 
claim for eviction based on this ground 
is bona fide. (Para 6) 


(C) Kerala Buildings (Lease and Rent 
Control) Act (16 of 1959), S. 11 (10)—~In- 
terpretation of — Landlord establishing 
ground of sub-letting under S. 11 (4) 
(iv) to the satisfaction of Court — This 
by itself is proof that claim is bona fide 
— This rule applies to other grounds 
under Cls. (ii), (iii) and (v). 

Section 11 (10) of the Act provides that 
if the Rent Control Court is satisfied that 
the claim of the landlord under sub-sec. 
(3) (4), (7) or (8) of 5. 11 is bona fide, 
it shall make an order directing the te- 
nant to put the landlord in possession, 
Though S, 11 (10) takes in within its am~ 
bit the whole of sub-s. (4) which consists 
of els. @ to (v), the legislature intended 
to include only cl. (iv) of S, 11 (4) and 
not the other clauses of that sub-section 
because it would otherwise lead to very 
unhappy results. However, on the sec- 
tion as it now stands when a landlord 
establishes the ground of sub-letting 
under S, 11 (4) (iv) as also the grounds 
under S. 11 (4) (ii), (iii) and (v), to 
the satisfaction of the Court, that by it- 
self is proof that the claim is bona fide, 

(Para 10) 

Keeping in view the well known rules 
of interpretation of statutes, it will be 
clear that to include the entire sub-sec~ 
tion (4) of S. il within the ambit of S. 11 
(10) will be an abuse of the power con~ 
ferred by the section and thus to create 
unreasonable and inconvenient results 
and also to defeat the object of the enact~ 
ment, AIR 1963 SC 499 & 1975 Ker LT 
437, Dist. (Para 12), 


(Legislative amendment for clarifying 
the position suggested — Parag 14). 


(D) Interpretation of Statutes — Princi- 
ples as to, indicated — Statute not to be 
construed so as to produce wholly unrea- 
sonable or inconvenient result. 


A particular statute should be so con~ 
strued as to carry out effectually its ob- 
ject and to defeat all attempts to contra- 
dict or in a circuitous manner to do, 
what it prohibits, A construction to nar~ 
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row down the language- of a statute and 
to allow persons to escape from within 
its purview should not be encouraged. It 
is not the mere form of the language but 
the substance that has to be given weight. 
No attempt to abuse the power conferred 
by a statute should also be encouraged. 
It will be the domain of the Court to en- 
quire into the bona fides or proper exer- 
cise of a statutory power. The Legisla~ 
ture should always be supposed not to 
have intended to contradict itself and 
therefore in construing a particular sec- 
tion the Court will always endeavour to 
construe the language of a statute in such 
a way as to avoid contradictions, It is 
also settled rule of interpretation of sta- 
tutes that a construction most agreeable 
to justice and reason should be adopted 
in construing the provisions of a statute. 
No statute should be construed as to 
produce wholly unreasonable or incon- 


venient result, (Para 11) 
Cases Referred: Chronological Paras 
1975 Ker LT 437 3, 7 
ATR 1963 SC 499 3, 9 


K. S. Paripooranan and C. S., Ba- 
lagangadharan, for Petitioner; Sri T. P. 
Kelu Nambiar, for Respondent, 


ORDER:— This civil revision petition 
raises an interesting question regarding 
the interpretation of S., 11 (10) of the 
Kerala Buildings (Lease and Rent Con- 
trol) Act, hereinafter referred to as the 
Act. The tenant is the revision petitioner 
and the landlord, the respondent. Evic- 
tion was sought on the grounds of arrears 
of rent and sub-letting. According to the 
landlord, the building was demised in 
1947 on a rent of Rs. 330/-. Thereafter 
the building was renovated and the te- 
nant agreed to pay an enhanced rent of 
Rs. 410 per mensem. According to the 
landlord, the tenant has sub-let portions 
of the building to one Ratnaswamy Red- 
diar and Netto after July, 1961. 

2. The Rent Control -Court ordered 
eviction under S. 11 (4) (i) of the Act on 
the ground of sub-letting. The tenant 
took the matter in appeal before the Ap- 
pellate Authority as C. M. A, No, 69 of 
1974. It was contended before the Ap- 
pellate Authority that even if sub-letting 
was proved, the Rent Control Court 
should have recorded a finding that the 
claim of the landlord for eviction on that 
ground was bona fide. This argument is 
based on S. 11 (10) of the Act. Since 
this finding was absent, the order for 
eviction by the Rent Control Court was 
set aside by the appellate authority and 
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the case was remanded tothe Rent Control 
Court for fresh consideration. The land- 
lord filed a revision before the District 
Court. The District Judge held that once 
the ground of sub-letting was proved, it 
has to be held that the claim of the land- 
lord for eviction was bona fide. Accord- 
ing to the District Judge no separate find- 
ing regarding the bona fide nature of the 
claim was necessary. The District Judge 
set aside the order of remand passed by 
the appellate authority and directed the 
said authority to dispose of the case on 
merits. Hence this revision. 

3. The counselfor the petitioner con- 
tends that the District Judge has misun- 
derstood the scope of 8.11 (10) ofthe Act. 
He relied upon a Division Bench decision of 
this Court reported in 1975 Ker LT 437 
and of the Supreme Court reported in 
AIR 1963 SC 499, in support of his con- 
tention. I shall refer to these authorities 
presently and before doing so, I think it 
necessary to examine the scheme of the 
Act providing for eviction of the tenant. 


4, The Act is a self-contained enact- 
ment. The rights available to the land- 
lord under the general law are sub- 
stantially curtailed by the provisions of 
this Act. The landlord cannot resort to 
a petition for eviction when there is a 
forfeiture of lease under the general law 
or where the lease expires by efflux of 
time or on other grounds by which a 
lease is determined. The Act, which is 
a piece of ameliorative legislation, seeks 
to confer additional benefits to tenants to 
protect them from unreasonable eviction. 
The preamble of the Act says that the 
Act is enacted to regulate leasing of 
buildings and to control the rent of such 
buildings in the State of Kerala. S. 11 of 
the Act deals with the grounds on which 
eviction can be sought by a landlord. 
S. 11 (1) provides that a tenant under the 
Act shall not be evicted except in ac- 
cordance with the provisions of the Act. 
Under S, 11 (2), a Rent Control Court can 
order eviction if it is satisfied that the 
tenant has not paid or tendered the rent 
due by him during the statutory period 
mentioned therein. Under S, 11 (2) (o) 
an order of eviction on arrears of rent 
ean be averted by the tenant on deposit 
of the arrears of rent with interest and 
costs of the proceedings. Therefore under 
S. 11 (2) all that the landlord has to es- 
tablish is that there are arrears of rent. 
Under S. 11 (3) the landlord ean apply 
to the Rent Control Court for. directing 
the tenant to be evicted if the landlord 
bona fide needs the building for his own 
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occupation or for the occupation of any 
member of his family dependent on him. 
An order under this sub-section is subject 
to certain restrictions contained in the 
provisos to that section. S. 11 (3) invol- 
ves adjudication of the need put forward 
by the landlord in the context of the 
bona fides of the need. S. 11 (4) con- 
tains five sub-sections; each sub-section 
by itself affords a ground for eviction. 
In sub-s, (1) a tenant could be evicted if 
he sub-lets the building (entire or a por- 
tion thereof), or transfers his right under 
the lease; under sub-s. (2) if the tenant 
uses the building in such a manner as to 
destroy or reduce its value or utility 
materially and permanently; under sub- 
s, (3) if the tenant has already in his 
possession a building or subsequently ac- 
quires possession of or puts up a building 
reasonably sufficient for his requirement 
and under sub-s. (5) if the tenant ceases 
to occupy the building continuously for 
six months without reasonable cause. 
Therefore, sub-ss, (1), (2), (3) and (5) deal 
with proof of allegations of sub-tenancy, 
damage, tenant having another building 
or tenant ceasing to occupy the building 
continuously for a period of six months. 
In none of these cases, does an element of 
bona fides enter. As the sub-sections 
stand, the duty of the landlord is to prove 
to the satisfaction of the Rent Control 
Court or the higher tribunals, the aver- 
ments in the petition substantiating the 
ground or grounds on which eviction , is 
sought. However, clause (iv) of Sec- 
tion 11 (4) is worded differently. As 
per this clause a landlord can seek 
eviction of a tenant from building if 
the building is in such a condition that 
it needs re-construction and if the land- 
lord requires the building bona fide for 
reconstruction. The landlord has to sub- 
stantiate among other things that he has 
the ability to re-build and the proposal 
for re-construction is not made as a pre- 
text for eviction. Therefore, under Clause 
(iv) of S. 11 (4), not only does an element 
of bona fide step in, but the landlord has 
to prove his ability to re-build, and what 
is more, that the proposal is not made as 
a pretext for eviction. Sub-ss. (5) and (6) 
deal with the renovation of the building. 
Eviction is not involved under these sub- 
sections. Sub-s. (7) deals with religious, 
charitable, educational or other institu- 
tions who own buildings and who are en- 
titled to sue for eviction if they need the 
building for the purpose of their institu- 
tions. In this need again, an element of 


bana fides automatically steps in. In 
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sub-s, (8) a landlord who is occupying 
only a part ofthe building can apply for 
eviction of a tenant occupying the re- 
maining portion of the building. This re- 
quirement is subject to a proviso regard- 
ing comparative advantage and hardship 
of the landlord and the tenant. ïn this 
also, the Court should find that the claim 
is bona fide. What I would like to em- 
phasise is, that in grounds under sub-ss, (3), 
(4) (iv), (7), and (8) of S. 11 the claim 
should be bona fide and it is necessary 
for the Court to consider when these 
grounds are urged that they are not urg- 
ed as ruse for eviction. The sections thus 
postulate or contemplate an investiga- 
tion of the grounds on which eviction is 
sought against the back-ground of the 
bona fide nature of the claim. The same 
is not the case with sub-s. (4) (i), (ii), (iii) 
and (v) of S. 11. In sub-s 11 (4) @, a 
landlord has only to prove sub-lease or 
transfer of possession, under sub-s. (4) (ii) 
of Section 11, that the tenant has 
damaged the building under sub-s. (4) 
(iii) that the tenant has in his possession 
another building and under sub-s. (4) (v) 
that the tenant has ceased to occupy the 
building continuously for six months 
without reasonable cause. When these 
grounds are satisfactorily established, it is 
not necessary for the landlord to addi- 
tionally prove that his claim for eviction 
is bona fide. He gets the right to evict 
the tenant because the tenant has 
done something contrary to the con- 
tract and contrary to law. When he 
gets an order of eviction on these 
grounds, he can lease out the pro- 
perty to any one as he likes, and his 
right to lease it out is not controlled by 
any section. This is not the case where 
eviction is obtained under S. 11 (3) or 11 
(4) (iv). In these eases, there are certain 
fetters on the landlord created by the 
section itself; not so in cases falling under 
the above sub-sections. The very fact 
that the landlord proves the grounds con- 
tained in the above sub-section renderg 
the claim, according to me, bona fide. It 
is against this background that S. 11 (10) 
on which reliance is placed by the peti- 
tioner’s counsel has to be understood. 


5. What is contended is that S, 11 (10) 
lays down a mandate on the Rent Control 
Court, the Appellate Authority and the 
Revisional Court to enter a finding that 
the claim is bona fide before ordering 
eviction under grounds contained in S, 11 
(3), (4), (7) and (8) of the Act. For.a bet- 


ter appreciation of the contention raised, 
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it is useful to read the, section. S. 11 (10) 
reads : 


“10. The Rent Control Court shall, if it 
is satisfied that the claim of the landlord 
under sub-ss. (3), (4) (7) or sub-s. (8) is 
bona fide make an order directing the 
tenant to put the landlord in possession 
of the building on such date as may be 
specified by the Rent Control Court, and 
if the Court is not so satisfied, it shall 
make an order rejecting the application.” 


6. Counsel for the petitioner contends 
that even if the landlord establishes a 
case of sub-letting and the Court accepts 
the said case, an order for eviction cannot 
be passed unless the said Court records a 
finding that the claim for eviction based 
on sub-letting is bona fide. This is be- 
cause S. 11 (10) takes within its ambit 
S. 11 (4) and the ground of sub-letting is 
provided in S. 11 (4) (i). The same argu- 
ment applies when eviction is sought 
under S, 11 (7) or 11 (8). We are here 
concerned about the ground of sub-lett- 
ing. The Rent Control Court found the 
ground of sub-letting as pleaded by the 
landlord to be true. But the Rent Control 
Court did not record a finding that the 
claim for eviction was bona fide. This 
persuaded the appellate authority to re- 
mit the case to the Rent Control Court. 
According to me, the remand was not 
proper. Once the landlord proves sub- 
letting or a ground under S, 11 (4) (i), 
(iii) or (v) and the Court is satisfied about 
it, the landlord is entitled, as of right, to 
get eviction. It does not stand to reason 
that the Legislature would have intended 
the landlord to establish further that his 
claim for eviction based on this ground is 
bona fide. If that be so, there need be 
enly one ground and that is, the landlord 
required the building bona fide for his 
own occupation. 


7. Strong reliance was placed on a 
Division Bench ruling of this Court re- 
ported in 1975 Ker LT 437. That was a 
case where the landlord sought eviction 
under S. 11 (7) of the Act. The Division 
Bench held that the Rent Control Court 
is under an obligation to investigate the 
bona fides of the claim put forward by 
the landlord under sub-s. (7) and can re- 
ject the application if it is not satisfied 
that the claim is bona fide. The Tribunal, 
which orders eviction has to respect the 
mandate contained under S. 11 (10) of the 
Act. S., 11 (7) speaks of bona fide re- 
quirement of the landlord which is a re- 
ligious or charitable institution. Some- 
times a claim under S. 11 (7) can be put 
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forward as a ruse for eviction. It is for 
this reason that it has been enacted that 
the Rent Control Court and the Appellate 
Authority should be satisfied about the 
bona fide claim put forward by the 
landlord. This safeguard is intended to 
protect the tenant and is in conformity 
with the object of the Act. Cases are 
not rare where the landlord with the 
avowed object of evicting the tenant in 
possession, seeks eviction under some pre- 
text and after obtaining delivery, leases 
it to another for highter rent. It is to 
avoid such misuse that S. 11 (7) contains 
a further in-built safeguard under which 
the landlord has to satisfy the court about 
the bona fides of the claim, 


& The ratio of the above decision can- 
not be applied in this case because here 
we are not dealing with an eviction order 
under S. 11 (7) of the Act. We are here 
dealing with an eviction order under 
S. 11 (4) @) of the Act. 


§. The petitioner’s counsel leaned 
heavily on the decision of the Supreme 
Court reported in AIR 1963 SC 499, 
where the Supreme Court was dealing 
with a cognate enactment. The ground 
in that case was bona fide needed for re- 
construction. The Supreme Court observ- 
ed that in cases of orders for eviction, 
for re-construction, it is not enough that 
the landlord satisfies the Court that re- 
construction is necessary, but he will 
have to satisfy the Court further that 
the claim is bona fide. I will usefully ex- 
tract the following from the judgment 
(at p. 502): 


` “Before a landlord can obtain an order 
for ejectment of his tenant on ground of 
his requirement for reconstruction of a 
house, he must satisfy the Rent Control- 
ler about genuineness of his claim and 
this can only be established by looking 
at all the surrounding circumstances, 
such as the condition of the building, its 
situation, the possibility of its being put 
to a more profitable use after construc- 
tion. the means of the landlord and so on. 
It is not enough that the landlord comes 
forward, and says that he entertains a 
particular intention, however strongly, 
said to be entertained by him. S, 13 (3) 
(b) of the Pepsu Urban Rent Restriction 
Ordinance speaks not of the bona fides of 
the landlord, but says, on the other hand, 
that the claim of the landlord that he re- 
quires the building for reconstruction and 
re-erection must be bona fide, that is to 
say, honest in the circumstances. It is 
impossible, therefore, to hold that the in- 
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vestigation by the Controller should be 
confined only to the existence of an in- 
tention in the mind of the landlord to 
reconstruct. This intention must be 
honestly held in relation to the surround- 
ing circumstances.” 

The principle enunciated in this decision 
is serviceable only when the ground urg- 
ed is bona fide requirement for re-con- 
struction. This again does not have any 
bearing on the cases on hand, 

10. These authorities, which are bind- 
ing on me, can apply only if S. 11 (10) 
applies to the present case. Each case 
has to be decided on its own facts. This 
case, according to me, can be easily dis- 
tinguished from the cases referred to 
above. While doing so, I cannot close my 
eyes to the fact that S, 11 (10) takes with- 
in its ambit the whole of sub-s. (4) of 
S. 11. Iwill have to adopt a harmonious 
construction of the different sections in 
the Act in dealing with the section. It is 
significant to note that the ground of ar- 
rears of rent is not included in S. 11 (10) 
of the Act. The difficulty arises since 
S. 11 (10) takes in S. 11 (4) of the Act 
which sub-section has five sub-clauses. 
The question that arises is as to what is 
meant by the claim being bona fide when 
a landlord proves and satisfactorily estab- 
lishes the grounds mentioned in S, 11 (4) 
(i), (ii), (Gii) and (v). If S, 11 (10) is to be 
applied to Cls. (i), Gi), (iii) or (v) of S, 11 
(4), then it will lead to very unhappy 
results. What the legislature intended by 
enacting S. 11 (10) including the entire 
S. 11 (4) can only be to include S. 11 (4) 
(iv) and not the other clauses of that sub- 
section. This is the only possible con- 
struction that can be given to S. 11 (10). 
I do not know whether I will be justified 
in saying that S, 11 (10) as a whole is a 
surplusage because in petitions under 
Ss. 11 (3), 11 (4) (iv), 11 (7) and 11 (8) 
the ingredient of bona fide has necessarily 
to be proved. The order for eviction can 
be made only if the concerned authority 
is satisfied that the claim is bona fide. 
Perhaps, under these circumstances, Sec- 
tion 11 (10) could have been avoided. But 
since this section remains on the statute 
book, I have to explain it in a reasonable 
and harmonious manner. To say that the 
Legislature intended only to include Sec- 
tion 11 (4) (iv) in 8. 11 (10) as was con- 
tended by the respondent’s counsel, may 
perhaps expose me to the charge of ‘udi- 
cial legislation. I very strongly feel that 
the Legislature could have only meant 
S. 11 (4) (iv) when it included S, 11 (4) 
in S, 11 (10). However, on the section as 
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it now stands I would hold that when a 
landlord establishes the ground of sub- 
letting as also the grounds under S. 11 
(4) (ii), Gii) and (v), to the satisfaction 
of the Court, that by itself is proof that 
the claim is bona fide. I would rest my 
conclusion on this construction and meet 
the requirement of S. 11 (10). 

11. The principles governing interpre- 
tation of statutes in such cases are well 
settled. A particular statute should be so 
construed as to carry out effectually its 
object and to defeat all attempts to con- 
tradict or in a circuitous manner to do, 
what it prohibits, A construction to nar~« 
row down the language of a statute and 
to allow persons to escape from within its 
purview should not be encouraged. It is 
not the mere form of the language but 
the substance that has to be given weight. 
No attempt to abuse the power conferred 
by a statute should also be encouraged. 
It will be the domain of the Court to en~ 
quire into the bona fides or proper exer- 
cise of a statutory power. The Legisla~ 
ture should always be supposed not to 
have intended to contradict itself and 
therefore in construing a particular sec- 
tion the Court will always endeavour to 
construe the language of a statute in 
such a way as to avoid contradictions, It 
is also settled rule of interpretation of 
statutes that a construction most agree- 
able to justice and reason should be ado- 
pted in construing the provisions of a 
statute. No statute should be construed 
as to produce wholly unreasonable or in- 
convenient result, 

12. If these principles are kept in 
mind, it will be clear that to include the 
entire sub-section (4) of S, 11 within the 
ambit of Sec. 11 (10) will be an abuse of 
power conferred by the section and thus 
to create unreasonable and inconvenient 
results and also to defeat the object of the 
enactment. 

13. The revisional Court, according to 
me, acted with propriety in remanding 
the case back to the appellate authority 
to decide the case on merits. The C.R.P. 
is dismissed, I direct the parties to bear 
their costs, 

14. Since S, 11 (10) as it now stands 
causes unhappy consequences, it is fov 
the Legislature to consider whether the 
said sub-section is necessary. Anyway, it 
is for the Legislature to make it clear 
whether by including S, 11 (4) in S. 11 
(10), the Legislature intended to include 
all the clauses in S, 11 (4) or only cl. (iv) 
in S. 11 (4). The matter can be clarified 
only by the Legislature. 
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A copy of this judgment will be com- 
municated to the Chief Secretary to the 
Government of Kerala, under the seal of 
the High Court and the signature of the 
Registrar, . 
Revision dismissed, 
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G. K. Krishnan, Petitioner v. Meena- 
kshikutty Amma, Respondent, 

Civil Revn, Petn, No. 575 of 1977, D/~ 
23-3-1977. 

(A) Transfer of Property Act (4 of 
1882), S. 106 — Notice to quit — Obvious 
mistake in stating date of termination of 
tenancy — Does not vitiate validity of 
notice. 

The mandate of the section is that there 
should be a valid notice. The benefit of 
any accidental error or a slipshod phraseo- 
logy in the notice should go to the tenant. 
But where in a notice of termination by 
obvious mistake the tenant is called upon 
to surrender the property on a past date, 
the mistake could not be made use of by 
the tenant to defeat the rightful claim of 
the landlord for eviction. AIR 1934 All. 
787 and AIR 1918 P. C. 102 Followed; 
AIR 1956 Bom. 113, Disting. 

(Para 5) 

(B) Civil P. C. (1908), S. 115 — Revi- 
sional jurisdiction — Jurisdiction could 
be exercised only when jurisdictional 
error is committed by lower Court — Re- 
visional Court would be slow to interfere 


to correct error of law. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1956 Bom 113 . 6 
AIR 1934 All 787 6 
AIR 1918 PC 102 $ 


P. Balagangadhara Menon and V. Diva- 
karan Poti, for Petitioner; M. K. Nara- 
yana Menon and P, K, Jose, for Respon- 
dent, 

ORDER:— A tenant in a Rent Control 
proceedings is the petitioner before me. 
R.C. No. 56 0f 1970 was filed against him 
seeking eviction on the ground of arrears 
of rent and bona fide need. The Rent 
Control court found bona fide need in 
favour of the respondent and ordered 
eviction which was confirmed by the ap- 
pellate authority and the revisional court. 
This revision challenges the order passed 
by the District Judge, Ernakulam in R, C. 
R. P, No. 94 of 1976 directing the peti- 
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tioner to surrender the building to the 
respondent. 


2. Two important Questions are raised 
by the counsel for the petitioner before 
me. The first question is that the court 
below committed an error of jurisdiction 
in so far as the petition for eviction was 
not preceded by a valid notice under 
S. 106 of the Transfer of Property Act 
which according to him is a statutory 
mandatory requirement to sustain an ap- 
plication for eviction. The second point 
urged is that the bona fide need put for- 
ward by the respondent is not really bona 
fide and is falsified by various circum- 
stances which he brought to my notice 
during his submissions at the Bar. I 
shall deal with these two questions se- 
parately. 


3. Whether a notice under S, 106 of 
the Transfer of Property Act is necessary 
or not is a Question not free from doubt. 
But in this case the respondent’s counsel 
conceded before me, for the purpose of 
this petition, that a notice under S, 106 of 
the Transfer of Property Act is necessary. 
According to him there is a notice in this 
ease satisfying the requirements of that 
section, 


4. The tenancy was created on 13-4- 
1956. The respondent issued a notice to 
the petitioner on 15-12-1969. Ext. 1 is 
the copy of the notice so sent. The ori- 
ginal is and should be with the petitioner. 
This is not produced. It is seen from Ext. 
A-1 that the petitioner was called upon 
to surrender the property by the end of 
the month, January 1967. Ext, A-2 dated 
26-12-1969 is the reply to the said notice. 
No objection was taken in Ext. A-2 
about the insufficiency or the invalidity 
of the notice sent. 


5. In the petition for eviction, it is 
clearly averred in paragraph. 5, that a 
notice terminating the tenancy ending 
with January, 1970 was issued to the peti- 
tioner. This averment is of course con- 
troverted in the counter filed by the peti- 
tioner that the notice sent terminating 
the tenancy is not valid in law. The ques- 
tion for consideration is whether the 
notice in question is a valid one. The 
date given in Ext.. A-1 is clearly a mis- 
take, One does not know what is the date 
given in the original. By a notice issued 
in 1969, the tenant cannot be called upon 
to surrender the property in January, 
1967. This is impossible of performance 
No argument is necessary to conclude 
that what was meant was that the tenant 
should surrender in January, 1970. It 
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should be presumed that the tenant also 
understood it to be so. To defeat the 
claim of the landlord on the basis of this 
accidental error committed in Ext. A-1 
will be to defeat justice and to make a 
mockery of law. However, the counsel 
for the petitioner would contend that 
S. 106 of the Transfer of Property Act 
should be construed strictly. The man- 
date of the section is that there should be 
a valid notice. The benefit of any acci- 
dental error or a slipshod phraseology in 
the notice should go to the tenant. I can 
agree with the counsel for the petitioner 
that in certain circumstances errors in a 
notice can be taken advantage of by the 
tenant while invoking the benefit of S, 106 
of the Transfer of Property Act, But this 
case has to be construed on its own facts 
and if it is so construed I have absolute- 
ly no hesitation in holding that this mis- 
take in Ext. A-1 cannot be made use of 
by the tenant to defeat the rightful claim 
of the landlord, if he is able to establish 
the claim for eviction. 


6. The matter has been considered in 
various decisions and the decision report- 
ed in Tika Ram v. Sri Thakur (AIR 1934 
All 787), that of a Division Bench, is on 
all fours with the facts of this case. In 
that case a notice dated 9th November, 
1927 called upon the defendants that they 
should vacate the land on 13th May, 1927. 
This, as in this case. is impossible of ner- 
formance. The tenant to whom notice 
was issued on 9-11-1927 cannot vacate 


the premises on 13th May, 1927. The 
Division Bench of the Allahabad High 
Court consisted of Sulaiman, C. J, and 


Mukerji, J. Mukerji, J. speaking for the 
Bench, relied upon the decision of the 
Judicial Committee of the Privy Council 
reported in Harihar Banerji v. Ramahashi 
Roy (AIR 1918 PC 102) and other authori- 
ties held that a notice should ordinarily 
be liberally construed and where in a 
ease like this, there is no danger of the 
tenant being misled. action for eviction 
should not be allowed to be defeated. In 
the Privy Council case also a similar mis- 
take occurred. Their Lordships observed: 


“There was no danger of the tenant be- 
ing misled. This is certainly a lame and 
inaccurate notice, but such as it is, we 
must endeavour to give it a rational in- 
terpretation. This is not drawn with 
strict precision but I think it is sufficient- 
lv clear.” 

Following the decision of their Lordships 
of the Privy Council the Allahabad High 
Court held the notice to be sufficient and 
decreed the suit. The counsel 


for the 
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petitioner contended that the law laid 
down by the Allahabad High Court is 
not correct. According to him the law 
has been correctly laid down in a Divi- 
sion Bench case of the Bombay High 
Court in D, G. Mehta v. B, D. Chudasama 
(AIR 1956 Bom 113). In that case, the 
notice issued called upon the tenant to 
vacate and deliver possession before 31-3- 
1950. It was not clear what was meant 
by the expression, “before 31-3-1950”, It 
was on this ambiguity in the notice that 
the Division Bench of the Bombay High 
Court held that the notice was not valid. 
The Court observed (at p. 114 Para 5): 


“In our view, upon the language of this 
notice the tenant could contend that he 
was required to hand over possession of 
the properties to his landlord on any 
date before 31-3-1950 it may be 1-1-1950 
or 10-1-1950 or 15-1-1950 or 1-2-1950, 
10-2-1950 or 15-2-1950 or 1-3-1950 and so 
on.” 

The Privy Council decision which was re- 
ferred to by the Allahabad High Court 
was referred to by the Bombay High 
Court also. The learned Judges of the 
Bombay High Court while agreeing with 
the proposition of law that a notice 
should, as far as possible, be liberally 
construed and must not be allowed to be 
defeated merely by reason of certain 
minor errors or inaccuracies, held that 
the language of the notice in that case 
was such that it was difficult to come to 
the conclusion that the tenant must 
necessarily have understood the notice to 
mean that he was required to hand over 
properties upon the expiry of the full and 
clear year as defined in the relevant sec- 
tion of the Act. The Bombay case can 
be easily distinguished from the case on 
hand. I do not think it necessary to dif- 
fer from the view expressed by the 
Bombay High Court so far as this case is 
concerned. This case, according to me, 
as already mentioned, is akin in all res- 
pect to the Allahabad case cited above. 
There is no possibility of a misunderstand- 
ing by the tenant. There is no ambiguity 
so far as the tenant is concerned. He was 
not in any way prejudiced by the notice. 
What is more, though the notice was is- 
sued only on 15-12-1969, the application 
for eviction was filed only 4 months after 
the notice. The Bombay High Court was 
considering the strict law contained in 
S. 106 of the Transfer of Property Act. 
I had oceasion to observe that the statu- 
tory requirements of S. 106 by which a 
landlord is to terminate the monthly 
tenancy by the end of the month and the 
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yearly tenancy by the end of the year are 
but relics of the past causing confusion to 
the lawyers as well as litigants, and need 
modifications. All that is necessary is to 
give the tenant a reasonable notice before 
taking an action for eviction. In this 
case, according to me, the notice is suf- 
ficient and the courts below rightly held 
that the petition cannot be dismissed for 
want of a notice under S. 106 of the 
Transfer of Property Act, 

7. The second ground urged was that 
the bona fide need put forward by the 
respondent is not true. The argument is 
built first on the absence of this ground 
in Ext. A-1, secondly on the non-exam- 
ination ofthe respondent and thirdly on 
the fact that her husband P.W.1 who was 
examined to prove bona fide need, was dis- 
believed in part by the trial court. The 
respondent’s counsel would contend that 
it is not necessary under the statute that 
a notice preceding a petition for eviction 
should contain all the grounds on which 
eviction should be sought. Under S. 11 
when eviction is sought on the ground of 
arrears of rent there should be a notice. 
Ext. A-1 is that notice. In the petition, 
the ground under S, 11 (3) has been clear- 
ly put forward. The petitioner con- 
troverted this ground with the plea that 
the respondent is living in her own house 
and that she has other buildings also. It was 
on these pleadings that the parties joined 
issue and the Rent Control Court found 
bona fide need in favour of the respon- 
dent. The appellate authority confirmed 
the order of eviction on the bona fide 
ground. The non-examination of the 
petitioner is not fatal in such a case. 
The admitted case of the petitioner 
is that it was P. W. 1 with whom 
he had dealings about the house and 
therefore he is a competent witness. The 
fact that the court accepted the case of 
settlement of accounts spoken to by C. P. 
W., 1, though denied by P. W., 1, cannot 
render the latter’s evidence on the 
ground of bona fide need unacceptable. 
‘The Revisional Court, according to me, 
correctly understood its jurisdiction under 
Section 20 and held that the conclusion 
arrived at by the appellate court was 
reasonable and did not call for inter- 
ference. The petitioner’s counsel con- 
tended before me that the  revisional 
court misconstrued its jurisdiction and 
did not re-evaluate the evidence. I have 
gone through the order passed by the 
revisional court. I find that the propriety 
and the regularity of the order passed by 
the court below were satisfactorily con- 
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sidered by the revisional court. The 
conclusion arrived at by the revisional 
court does not therefore call for inter- 
ference at my hands. 


8. It is well settled that the jurisdic- 
tion of this court under S. 115 is very 
limited and narrow. Even if the District 
Court exercises its jurisdiction under 
S, 20 wrongly as alleged, this court will 
be slow in exercising its jurisdiction to 
correct an error of law. It is only when 
a jurisdictional error is committed by the 
District Court that this court can inter- 
fere. On the facts and circumstances of 
‘this case I am not satisfied that the court 
below has committed any error of juris- 
diction, 

9. Counsel for the petitioner made an 
appeal that his client has been staying in 
this house from 1956 and that he may be 
given three months’ time to surrender 
possession of the building. The petition 
itself was filed in 1970. This request 
does not come with any grace from the 
petitioner’s side. But taking into con- 
sideration the hardships that the tenants 
have to experience in Ernakulam, I grant 
the petitioner time till 1-6-1977 to sur- 
render property to the respondent. 

10. The Civil Revision Petition is dis- 
missed with costs. Issue carbon copy to 
the respondent’s counsel on payment of 
requisite charges 

Revision dismissed. 
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Kochappan and others, Appellants v. 
The Official Liquidator, Palmland Corpn. 
(P) Ltd, Respondent. 

A. S. No. 131 of 1976, D/- 31-3-1977. 


Limitation Act (36 of 1963), Art, 37 — 
Kuri bond — Subscriber received prize 
amount on executing the bond which pro- 
vided for payment of future subscription 
in a lump if default is made in payment 
of any one instalment — Suit for de- 
faulted subscription after natural term- 
ination of kuri— Held that the plaintiff 
was entitled to claim all the : amounts 
which fell due within three years of the 
date of suit, 


` The bond only provided that if default 
was made in the payment of any one in- 
stalment, the subscriber undertakes to 
pay the balance in a lump. It did not 
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preclude the foreman from receiving the 
defaulted instalments. (Para 2) 


The right of the subscribers to pay the 
amounts in instalments continues until a 
demand is made. The default of each in- 
stalment creates separate cause of action 
and all causes of action that arose with- 
in three years of the suit are not barred 
by limitation. (Case law discussed), 

(Para 2) 
Cases Referred: Chronological Paras 
AIR 1975 Ker 18: 1974 Ker LT 5384 2 
AIR 1964 Ker 234 : 1963 Ker LT 277 2 


1964 Ker LT 162 2 
1963 Ker LT 68 2 
1959 Ker LR 1086 2 

C. S. Ananthakrishna Iyer, for Ap- 
pellants; T. V. Ramakrishnan, for Res- 
pondent. 

JUDGMENT:— Defendants 1 to 3 are 
the appellants here. Plaintifi-company 


before its liquidation was engaged in the 
conduct of kuries. In one such kuri, the 
total sale of which was Rs, 10,000/~, the 
first appellant was a subseriber for a 
half ticket. Subscription for each instal- 
ment (50 instalments on the whole) was 
Rs. 200/-. On 7th February, 1968, the 
first defendant bid the kuri and on iith 
July, 1968, received the prize amount on 
executing a “Kuri Eedupannayadhaa- 
ram” along with defendants 2 and 3 
agreeing to pay the future subscriptions 
on the due dates and to take back the 
dacument after the 50th instalment. In 
the plaint the plaintiff alleged that the 
amounts paid by the first defendant upto 
and inclusive of 15-7-1969 would satisfy 
only twenty-six instalments and that in 
spite of repeated demands and lawyer’s 
notice the subseriptions payable since 7-2- 
1969, the 27th instalment, have not been 
paid. It was also alleged in the plaint 
that though more than three years elaps- 
ed after the execution of the kuri docu- 
ment, the subscription paid on 15-7-1969 
amounted to an acknowledgment of labi- 
lity and the suit filed on 15-7-1972 was 
within time. The amount of Rs. 2,400/- 
and interest thereon from 7-2-1969 was 
thus claimed as due. The defendants 
contended that they have no means to 
pay, that interest claimed is excessive and 
that the suit is barred by limitation. The 
trial court decreed the suit for the 
amounts payable for instalments that fell 
due within three years of the date of the 
suit and dismissed the 
amounts for instalments, that fell due be~ 
fore three years of the suit. This is chal- 
lenged in this appeal. - 
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2. The only point that arises for con- 
sideration is whether the entire suit is 
barred by limitation. The view of the 
trial court was that the aggregate sum 
payable for the instalments 27 onwards 
is made up of the amounts payable for 
each instalment that was in default and 
all the amounts that are in default from 
15-7-1969 being within three years of the 
date of suit, the suit is within time to 
that extent. According to the appellants’ 
counsel this view is incorrect in the 
nature of the transaction and the bond 
executed by defendants 1 to 3. Accord- 
ing to ‘him, when default was committed 
in the payment of the kuri subscriptions 
on the terms of the bond, the whole 
balance payable became due and under 
Article 37 of the Limitation Act, 1963, 
the suit filed beyond three years of the 
default is barred by limitation. The pro- 
vision in the bond, Ext. A-1, is that tha 
appellants have agreed to pay the future 
instalments punctually as provided for in 
the kuri kaipada and if any one instalment 
is defaulted, the whole balance will be 
paid. The trial court has relied on three 
decisions in support of the view it took. 
They are: Kunjamma George v, Kesava 
Pillai, (1963 Ker LT 68), Ibrahimkutty 
Mather v, Kesava Kamath (1964 Ker LT 
162) and Velayudhan v. Appavu Mudaliar, 
(1963 Ker LT 277) : (AIR 1964 Ker 234). 
The trial court specially relies on the de- 
cision in Ibrahimkutty Mather v. Kesava 
Kamath, (1964 Ker LT 162) wherein it 
was held: 

“The Foreman is entitled to realise the 

subscriptions which accrued within a 
period of 3 years before the institution 
of the suit, in spite of the clause provid- 
ing for payment in lump,” 
According to the appellants’ counsel 
these decisions are not applicable to the: 
facts of this case. In the decision in 
Kunjama George v. Kesava Pillai (1963 
Ker LT 68) Raghavan J., as he then was, 
put the principle thus: 

“In a chit fund transaction the prized 
subscriber has to pay the future instal- 


ments only as and when they fall due; ' 


but the foreman is given a right to de- 
mand the entire future subscriptions in 
a lump under the bond, if the subscriber 
commits default in paying the instal- 
ments. That by itself does not mean that 
the future instalments automatically fall 
due on the date of default without even 
a demand by the stake-holder. The bond 
or promissory note mentioned in Art, 75 
stands on a different footing, as the 
amount payable thereunder is immediate- 
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ly due, but for the instalment clause, and 
the debtor is only given the right to pay 
it in instalments.” 


After stating the principle thus the deci- 
sion was not rested on this, but, on the 
statutory provision contained in S. 32 (1) 
of the Travancore Chitties Act which 
makes it obligatory for the foreman to 
demand in writing the entire future sub- 
scriptions in a lump, and since such a 
notice had not been given the foreman 
was allowed to recover the amount that 
fell due within three years of the suit, In 
the next case, i. e., Velayudhan v. Appavu 
Mudaliar (1968 Ker LT 277) : (AIR 1964 


Ker 234), the same learned Judge affirm- . 


ed the principles stated above and held 
that the suit is not barred by limitation. 
No doubt, that case was also from the 
Travancore area governed by the Tra- 
vancore Chitties Act and notice under 
S. 32 (1) of the Travancore Chitties Act 
makes it obligatory for the foreman to 
demand subscriptions in a lump and until 
that demand in writing is made it does not 
become payable and limitation cannot run 
against the stake-holder. In Krishnan 
Madhavan v. Narayanan Jayadevan (1974 
Ker LT 534) : (AIR 1975 Ker.18), Bhas- 
karan, J, had occasion to consider another 
ease which is also from the Travancore 
area, There a notice to pay the future 
subscriptions in a lump had been issued 
by the foreman and the foreman put for- 
ward a case of waiver as provided for in 
the third column in Art. 37 of the Limi- 
tation Act to get out of the bar of limita- 
tion. After holding that the case of wai- 
ver has not been made out, the learned 
Judge held that the suit is barred by 
limitation as the suit was filed only 
beyond three years of the notice under 
S. 32 (1) of the Travancore Chitties Act. 
No doubt in the course of the discussion 
the learned Judge had made some ob- 
servation which is apparently against the 
observations of Raghavan, J., in the 
cases referred to earlier. Bhaskaran, J. 
observed that the liability in a chit fund 
is not in any way different from the liabi- 
lity under a bond coming under Art. 37 
of the Limitation Act. It is not necessary 
to go into this aspect of the matter fur- 
ther for the following reason. The bond, 
Ext. A-1, only provides that if default 
is made in the payment of any one in- 
stalment, the defendants undertake to pay 
the balance in a lump. It does not pre- 
clude the foreman from receiving the de- 
faulted instalments. As seen from the 
averments in the plaint the subscriber 
was not at all punctual and the foreman 
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was receiving the subscriptions paid after 
the due date and crediting it for the ear- 
lier instalments without insisting on pay- 
ment in full. The suit is filed after the 
natural termination of the kuri. The 
foreman did not at any time before the 
termination of the kuri demand payment 
of the whole. Hence the principle of the 
decision in Cochin Commercial Bank 
Limited v. Narayana Kamath (1959 Ker 
LR 1086) followed by Velu Pillai, J., in 
Thrahimkutty Mather v, Kesava Kamath 
(1964 Ker LT 162) applies to the facts of 
this case. So considered the right of the 
subscribers to pay the amounts in in- 
stalments continues until a demand is 
made. The default of each instalment 
creates separate cause of action and, all 
causes of action that arose within three 
years of the suit are not barred by limi- 
tation. Therefore I agree with the trial 
court that the plaintiff is entitled to claim 
ali the amounts which fell due within 

three years of the date of suit, 
In the result there is no substance in 
this appeal. It is dismissed with costs. 
Appeal dismissed. 
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V. P. GOPALAN NAMBIYAR AG. C, J, 
AND GEORGE VADAKKEL, J. 

Vasudevan Embraudiri and others, 
Petitioners v. Cherpu Service Co-opera- 
tive Bank Ltd., and others, Respondents. 

Unnumbered Writ Appeal of 1977 
against O, P, No. 1901 of 1976 (I), D/- 
6-4-1977. 

Kerala Court-fees and Suits Valuation 
Act (10 of 1960), $. 83, Sch. 2 Art. 11 (r) 
and Sch. 2, Art. 3 (iii) A (2) (c) — Rules 
framed by High Court under S. 83, Rr. 
146, 147-A — Plurality of writ petitioners 
or appellants joining in one action — 
Payment of court-fees — Rule as to, 

Where a plurality of the writ peti- 
tioners or appellants, having separate and 
individual interest in the subject-matter 
of the petition or the appeal joined in 
one action, although only one petition or 
appeal may be filed, court-fee has got to 
be paid by each one of the petitioners/ 
appellants, having individual interest 
separately on the petition or the appeal. 
1961 Ker LT 792 Followed, (Para 3) 
Cases Referred: Chronological Paras 


1973 Unnumbered Writ Appeal of 1973 
against ©. P, No. 3701 of 1970 (Ker) 3 
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204 Ker, 
(1969) Writ Appeal No. 548 of 1969 (Ker) 
3 


1861 Ker LT 792 3 


N. K. Sreedaran, M. A. T. Pai, M. C. 
Gopi and P, K. Venugopalan, for Peti- 
tioners; P, C. Balakrishna Menon, V, P. 
Mohankumar and K. P, Sreekumar for 
Respondent No. 1. 


GOPALAN NAMBIYAR Ag. C. J:— 
This matter has come on before us on a 
note submitted by the Taxing Officer re- 
garding the court-fee payable in this 
appeal. The writ petition against which 
the appeal is sought to be filed was by 
seven petitioners to challenge the decision 
of the Co-operative Tribunal, Trivan- 
drum, A court-fee of Rs. 25/- was paid 
on the writ petition. On the writ petition 
having been dismissed, the seven peti- 
tioners sought to file the writ appeal. Ob- 
jection was taken by the Office that a 
court-fee of Rs. 700/~ was payable on the 
writ appeal and also on the writ petition. 
Objection also was taken that a court-fee 
of Rs. 12/- each on C, M. Ps, filed in the 
writ petition in which the seven peti- 
tioners had joined, was deficient and that 
the deficit court-fee of Rs, 12/- was 
payable on the C, M Ps. In all, according 
to the office-note a deficit court-fee of 
Rs. 600/- was payable on the writ appeal; 
Rs. 150/- on the O. P. and Rs, 12 on the 
C. M. Ps. in the above proceedings, 

2, Counsel for the petitioner contend- 
ed that Rules 146, and 147-A of the 
Rules framed by this Court under Arti- 
cles 226 and 227 of the Constitution were 
not valid and proper and that the High 
Court had no power under S. 83 of the 
Court-fees Act to frame a rule of tha 
type. R, 147-A is as follows: . 

“147-A “More persons than one may 
join in one writ petition as pettioners in 
whom any right to relief in respect of or 
arising out of the same act or transaction 
or series of acts or transactions is alleg- 
ed to exist, whether jointly, severally or 
in the alternative, where, if such persons 
present separate writ petitions, any com- 
mon question of law or fact would arise 
provided that each person joining in 
such writ petition shall pay the court-fee 
payable under Art. 11 (r) of Schedule I 
of the Kerala Court Fees and Suits 
Valuation Act, as if each of them had 
filed a separate writ petition”, 

It is unnecessary to deal with this con- 
tention of the petitioner, as we are of the 
opinion that on the provisions of the 
Court-fees Act themselves, and on the 
decisions of this Court interpreting the 
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same, the stand taken by the Office is 
correct. Under Schedule II, Art. 11 (x), 
a petition to the High Court under Arti- 
cle 226 of the Constitution is to be stamp- 
ed with a court-fee of Rs. 25/-. Under 
Schedule II, Art. 3 (ili) A (2), the court- 
fee payable for appeals under S. 5 of the 
High Court Act, is provided for. Such 
appeals are dealt with in three categories 
under sub-cls, (a), (b) and (c). The appeal 
involved herein, does not fall either in 
sub-cl. (a) or (b), and therefore falls only 
under the residuary sub-cl. (c); and 
hence, a court-fee of Rs, 100/- is payable 
on the appeal. 

3. Counsel for the appellant contended 
that it could be neither just, nor fair, nor 
valid to collect multiple court-fee at the 
rate of Rs. 100/- per each petitioner or 
appellant joining the appeal. The matter 
has been considered and decided by this 
Court on more than one occasion. It is 
enough to notice the decisions in Kunhi 
Kader v, State of Kerala (1961 Ker LT 792) 
and to the writ appeal (Unnumbered of 
1973) against O. P. No. 3701 of 1970; 
(Ker) and to the decision in Writ Appeal 
No. 548 of 1969 (Ker). These decisions 
have clearly considered and recognised 
the principle that where a plurality of 
the petitioners or appellants, having 
separate and individual interest in the 
subject-matter of the petition or the ap- 
peal joined in one action, although only 
one petition or appeal may be filed, court 
fee has got to be paid by each one of the 
petitioners/appellants, having individual 
interest separately on the petition or the 
appeal. In the light of these rulings, we 
are of the opinion that the objection 
raised by the Office is correct and that 
the court-fee demanded in the office-note, 
must be paid. Time for payment of the 
deficit court-fee — 6th June, 1977. 

Order accordingly. 
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V. P. GOPALAN NAMBIYAR, Ag. C. J, 
AND K. K. NARENDRAN, J. 

M. A. Hassan, Appellant v, Kunjulak~ 
shmi Amma and others, Respondents. 

A.S.A. No. 10 of 1975, D/- 28-3-1977. 

(A) Limitation Act (36 of 1963), Arti- 
cles 64, 65 — Adverse possession — 
Transfer of Property Act (1882), Ss. 60, 
58 — Possession of mortgagee — Nature 
of — Release of equity of redemption in 
favour of mortgagee — Effect of — Acts 
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of mortgagee, if adverse to rights of 
mortgagor, 

While possession of the corporeal pro- 
perty in case of possessory mortgage, is 
with the mortgagee, possession of the in- 
corporeal equity of redemption remains 
with the mortgagor. If the mortgagor re- 
leases the equity of redemption in favour 
of the motgagee, he thereby makes over 
his incorporeal possession of the equity 
of redemption to the mortgagee, There- 
after, the mortgagee is in actual posses- 
sion of both the corporeal property and 
the incorporeal equity of redemption, and 
where the release falls short of this, pos- 
session of the corporeal property, whe- 
ther by the mortgagee or by a trespasser, 
is not possession of the equity of redemp- 
tion even if it is accompanied by asser- 
tion of full title to the property to the 
knowledge of the mortgagor. It is only 
possession of the corporeal property and 
no more. But where the incorporeal pos- 
session of the equity of redemption is ac- 
companied by tangible acts such as the 
receipt of rents and profits, perception of 
such rents and profits by a third party 
asserting possession of the equity of re- 
demption would be cogent evidence of 
such possession. AIR 1971 Ker 38 (FB), 
Relied on, (Para 2) 

When a mortgage (Otti Kuzhikanam) 
did not provide for payment of any sur- 
plus profits or anything by way of rent 
or perquisites to the mortgagor a mere 
enjoyment of the property by one who 
had obtained the rights of the mortgagee 
cannot be regarded as in any manner ad- 
verse to the rights of the mortgagor. 
Neither the transfer of patta nor pay- 
ment of property tax, nor payment of the 
land acquisition amount, would place the 
case any stronger against the mortgagor, 
these being wholly inadequate to consti- 
tute the necessary acts of adverse posses- 
sion (Para 3) 

(B) Civil P.C. (1908), O. 34, R. 8 — 
Suit for redemption of mortgage (Otti 
Kuzhikanam) —— Appropriate stage to 
claim fixity of tenure under Kerala Land 
Reforms Act would be when final decree 
is passed and the person concerned is 
sought to be dispossessed, AIR 1971 Ker 


280 (FB), Relied on. (Para 4) 
Cases Referred: Chronological Paras 
1975 Ker LT 1 (FB) 4 
AIR 1971 Ker 38: 1970 Ker LT 610 

(FB) 2 
AIR 1971 Ker 290: 1971 Ker LT 284 

(FB) 4 


K. S. Paripooranam, for Appellant; P. 
Sukumaran Nair, for Respondents, 


GOPALAN NAMBIYVAR, Ag. C., J.:— 
This appeal is with the leave of a learn- 
ed Judge of this Court in S.A, No. 672 
of 1971. The matter arises out of a suit 
for redemption of about 19 cents of land. 
The 2nd defendant in the suit is the ap- 
pellant before us, Ext. P-1 dated 23-6- 
1102 M.E, 5-2-1927 is the mortgage, styl- 
ed ‘Otti Kuzhikanam, sought to be re- 
deemed, It was granted by one Kunjulek~ 
shmi Amma, the mother of the minor 
plaintiff, to the defendants, By Ext. D-3 
dated 20-9-1111 =2-5§-1936 a melotti was 
granted for andon behalf ofthe plaintiff 
by the plaintiffs uncleto the 2nd defen- 
dant. This was followed by asale deed Ext. 
D-2 dated 2-1-1112 = 17-8-1936 by the 
same uncle to the 2nd defendant, The 
mortgage Ext. D-1 was released to the 2nd 
defendant by Ext. D-7 dated 26-10-1112= 
9-6-1947. The plaintiff attained majority 
on 24-10-1950, and the suit was laid on 
29-9-1965 ignoring Ext. D-3. The trial 
court decreed the suit. On appeal, the 
lower appellate court reversed the said 
Judgment and decree and directed that 
the plaintiffs suit be dismissed. On Se- 
cond Appeal, a learned Judge of this 
Court set aside the judgment and decree 
of the lower appellate court and restored 
that of the trial court, 


2. Counsel for the appellant urged 
two main contentions. First, that the de- 
fendants had prescribed title against the 
plaintiff by adverse possession and limi- 
tation; and second, that in any event, the 
appellant was entitled to plead tenancy 
rights under the Kerala Land Reforms 
Act, 1963 (Act I of 1964) and to claim 
fixity of tenure under the provisions of 
the said Act. On the first question of ad- 
verse possession and limitation, it was 
argued that ever since Ext, D-7 release 
deed of 1947, the second defendant had 
remained in possession as absolute owner, 
and as the same had continued for over 
12 years, the rights of the plaintiff had 
been barred and extinguished. It was 
stressed that subsequent to Ext. D-7, 
patta had been transferred in the name 
of the second defendant as evidenced by 
Ext, D-8, that the property tax receipts 
had also been obtained in his name (vide 
Ext, D-9), and that in land acquisition 
proceedings relating to a portion of the 
property (nearly six or seven cents in 
extent) the compensation amount had 
been claimed by, and paid to, the second 
defendant, and no portion of it had been 
paid to the plaintiff. These are the acts 
alleged and relied upon to constitute ad- 
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verse possession and 
by the plaintiff, 

Tt is unnecessary for us to survey ex- 
haustively the circumstances under which 
there can be adverse possession by a 
mortgagee against the mortgagor. This 
was done by a Full Bench of this Court 
tn Kochappi Kunji v. Damodaran (1970 
Ker LT 610) : (AIR 1971 Ker 38 (FB)). 
One of us (myself) delivering the judg- 
ment on behalf of the Bench referred to 
the various decisions dealing with this 
aspect of the matter. It was ruled that 
property subject to a possessory mort- 
gage comprised two distinct subjects ca- 
pable of independent possession, namely, 
the intangible or incorporeal equity of 
redemption and the tangible or corporeal 
property itself, capable of corporeal pos- 
session. While possession of the corporeal 
property is with the mortgagee, posses- 
sion of the incorporea] equity of redemp- 
tion remains with the mortgagor, If the 
mortgagor releases the equity of redemp- 
tion in favour of the mortgagee he there- 
by makes over his incorporeal possession 
of the equity of redemption to the mort- 
gagee. 

Thereafter, the mortgagee is in actual 
possession of both the corporeal property 
and the incorporeal equity of redemp- 
tion, and where the release falls short of 
this, possession of the corporeal property, 
whether by the mortgagee or by a tres- 
passer, is not possession of the equity of 
redemption even if it is accompanied by 
lassertion of ful] title to the property to 
the knowledge of the mortgagor, It is 
lonly possession of the corporeal property 
and no more, But where the incorporeal 
possession of the equity of redemption is 
accompanied by tangible acts such as the 
receipt of rents and profits, perception of 
such rents and profits by a third party 
asserting possession of the equity of re- 
demption would be cogent evidence of 
such possession, (We have supplied the 
necessary emphasis in summarizing the 
‘Full Bench ruling). 

3. In the light of the principles laid 
dawn by the Full Bench, we have to see 
whether, in the instant case, acts and 
conduct of the mortgagees amount in any 
way to an infraction or violation of the 
rights of the mortgagor. We are satisfied 
that they do not. The mortgage Ext. P-1 
did not provide for payment of any sur- 
plus profits or anything by way of rent 
jor perquisites to the mortgagor. In the 
nature of things, a mere enjoyment of 
the property by one who had obtained 


acquisition of title 




















the rights of the mortgagee cannot be 
regarded as in any manner adverse tc 
the rights of the mortgagor. Neither the 
transfer of patta nor payment of pro- 
perty tax, nor payment of the land ac- 
quisition amount, seem to us to place the 
case any stronger against the mortgagor, 
these being wholly inadequate to con- 
stitute the necessary acts of adverse pos- 
session, Patta, as is well-known, is nol 
evidence of title; and as far as the re- 
ceipt of the land acquisition amount was 
eoncerned the provisions of the Act con- 
tain sufficient indication that the mort- 
gagee, as a person interested in the pro- 
perty acquired, can well be a party to 
the land acquisition proceedings, and is 
entitled to claim the mortgage money 
from the land acquisition amount, The 
owner is not entitled to personal notice 
of the proceedings. It is enough if notice 
is given by publication in the Gazette and 
in the places ordained by the Statute. 
And S, 72 (2) of the Transfer of Property 
Act provides that where the mortgaged 
property or any part thereof is acquired 
the mortgagee may pay himself out of 
the compensation amount. We are unable, 
in the circumstances, to see how the re- 
ceipt of the amount by the mortgagee 
can amount to adverse possession against 
the mortgagor. The conclusion of the 
learned Judge that there was no adverse 
possession on the proved facts and cir- 
cumstances was correct and we have 
little hesitation in affirming the same, 


4. Counsel for the appellant then con- 
tended that the transaction Ext, B-1 (sic) 
was a tenancy and that he was entitled to 
plead fixity of tenure under the provi-~ 
sions of the Kerala Land Reforms Act. 
He placed reliance on the Full Bench 
decision of this Court in Velayudhan Vive- 
kanandan v, Ayyappan Sadasivan (1975 
Ker L. T 1). (FB) . Counsel for the re- 
spondents contended that whatever be the 
position before the trial court, whose 
judgment was delivered in 1967, the ap- 
pellant had not bothered to’ agitate this 
contention before the lower appellate 
court and therefore he should not be al- 
lowed to raise it before us. Counsel for 
the appellant rightly rejoined that he 
had succeeded before the lower appel- 
late court, and that even before that 
court he had filed petitions claiming 
benefit of Act I of 1964 which had not 
been disposed of by that court. 


On the verification of the records, we 
find that this statement made by counsel 
for the appellant of petitions claiming re~- 
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£ under Act 1 of 1964 having been filed 
d remaining undisposed of, was correct. 
Full Benchof this Court in Muhammad 
Maya Devi (1971 Ker LT 284) : (AIR 
71 Ker 290 (F'B)) has held that the ap- 
opriate stage in suits of this nature 
here only a preliminary decree of re~ 
mption has now been passed) to claim 
ity of tenure would be when final 
sree is passed and the person concerned 
sought to be dispossessed from the pro- 
rty. We therefore direct that it would 
open to the appellant to urge his claim 
' fixity of tenure at the stage of the 
al decree. Subject as above, wé dis- 
ss this appeal with no order as to costs. 

Appeal dismissed. 
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T. KOCHU THOMMEN, J. 
>, J. Joseph, Petitioner v. The State 
ansport Appellate Tribunal, Ernaku- 
a and others, Respondents. 
).P, No, 1005 of 1977-C, D/- 7-4-1977. 
Motor Vehicles Act (1939), Ss. 57 (3) 
164 (1) (f) — Constitution of India, 
t. 226 — Application by B for grant of 
tka permit — Notification under S. 57 
— No objection by temporary permit 
der A filed — Permit granted to B 


A cannot file petition under Art, 226. 


appeal under S. 64 (1) ($). 


Where on an application filed by B 
r grant of pucka permit a notification 
ider S, 57 (3) was issued but no writ- 
n representation by the temporary per- 
it holder A was made before the R.T.A. 
ainst the notification A has no locus 
andi to file an objection before the 
T.A. or appeal before the Tribunal 
ainst the R.T.A’s, order granting pucka 
rmit to B nor can A be regarded as a 
rson having been sufficiently aggrieved 
challenge the order under Art. 226 of 
2 Constitution. AIR 1965 Mys 258 Rel. on; 
'R 1976 SC 1803 Expl. (Paras 1, 2, 3, 5) 


ses Referred: Chronological Paras 
R 1976 SC 1803 4 
R 1965 Mys 258 3 


x, Neelakandha Menon and P. Gopa- 
srishnan, for Petitioner; Govt. Pleader 
wr Nos. 1 to 3) and A, Inees Chiriyan- 
ndath (for No. 4), for Respondents, 

ORDER:— The complaint of the peti- 
ner is that his M. V. Act Appeal No. 32 
1977 was dismissed by the Ist respon- 
nt, the State Transport Appellate Tri- 


J/HU/C493/77/GNB 





bunal, Ernakulam. The appellant in 
M. V, Act Appeal No. 15 of 1977 chal- 
lenged the order of the Regional Trans- 
port Authority, Ernakulam, granting a 
pucka permit to the 4th respondent. His 
appeal was allowed by the State Transport 
Appellate Tribunal and the pucka permit 
was cancelled, The petitioner in this Ori- 
ginal Petition had also raised objections 
before the Regional Transport Authority 
against the grant of the said permit, It 
was against the order of the RTA grant- 
ing the permit to the 4th respondent that! . 
the present petitioner filed his Appeal No. 
32 of 1977 before the State Transport 
Appellate Tribunal. In dismissing his ap- 
‘peal the S.T.A.T. found that since the 
permit granted by the R.T.A, in favour 
of the 4th respondent had already been 
set aside in Appeal No. 15 of 1977, Ap- 
peal No, 32 of 1977 which challenged the 
grant of the same permit had become in- 
fructuous, The S.T.A.T. also found that 
the present petitioner had not submitted 
any written objection to Ext. R1 notifica- 
tion issued under S. 57 (3) of the Motor 
Vehicles Act and consequently he had no 
locus standi before either the R.T.A, or 
the S.T.A.T. 

2. Counsel for the petitioner, Shri Go- 
palakrishnan, contended before me that 
the petitioner was entitled to raise the 
objection before the R.T.A., although he 
did not submit any written representa- 
tion pursuant to Ext. R1 notification, and 
his appeal before the §.T.A.T. was main- 
tainable. According to him, the petitioner 
was aggrieved by the grant of a pucka 
permit as he was himself operating a 
vehicle under a temporary permit in the 
very same route, and he had therefore a 
right to raise objections before the R.T.A. 
It is contended that his appeal before the 
S.T.A.T. was maintainable. 

3. Counsel for the respondents has 
drawn my attention to a decision of the 
Mysore High Court in N, R, Revanna v. 
T. V. Mallappa (AIR 1965 Mys 258) hold- 
ing that a person who had not made a 
written representation against a notifica- 
tion issued under S. 57 (3) of the Motor 
Vehicles Act was not entitled to raise any 
objection before the authorities, It is 
therefore contended that the present peti- 
tioner has no locus standi. 

4. Petitioners counsel relies upon a 
decision of the Supreme Court in B, Pra- 
bhakara Rao v, Desari Panakala Rao, 
(AIR 1976 SC 1803) where the Court up- 
holding the vires of R. 15 of the Andhra 
Pradesh State Transport Appellate Tri- 
bunal Rules, 1971, held: 
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Sees Rule 15 does not entitle parties to 
the appeal or application to produce ad- 
ditional evidence but clothes the tribu- 
nals with discretionary power to allow 
such evidence.” 


5. It is true that the authority may 
take note of an objection made otherwise 
than under S. 57; but no person has a 
right to raise any objection except as 
provided by that section. That being the 
position, the contention of the petitioner 
that he was entitled to raise objections 
before the R.T.A, although he did not 
submit his written representation pursu- 
ant to Ext. R 1 notification, is not sup- 
ported by the observation of the Supreme 
Court:. The decision of the Mysore High 
Court relied on by the respondents is ex- 
plicit on this question. It will suffice if I 
read the relevant head-note in N, R. 
Revanna v. T. V. Mallappa (AIR 1965 
Mys 258) : (At page 260). 


“The opposition to the grant, contem-~ 
plated by S. 64 (1) (£) is an opposition in 
accordance with law and not all opposi- 
tions however made. A person who has 


not made a written representation as cuu 
templated by S. 57 (4) of the Act is no 
entitled to a hearing before the ROA 
and if he is given a hearing by the R.T.A 
either by mistake or by ignorance of law 
he cannot be considered as a person wh 
has opposed the grant and therefore h 
is not entitled to appeal under S. 64‘ 
(£) against the order granting permit.” 

In the circumstances, I see no merits i 


the Original Petition. The petitioner wh 


had not submitted any „written repre 
sentation pursuant to a notification issu 
ed under S. 57 (8) is not a person wh 
can be regarded as having been suffi 
ciently aggrieved to challenge the deci 
sion of the Ist respondent under Art, 22 
of the Constitution, The Original Peti 
tion is dismissed, No costs. 


Issue carbon ¿copy of this judgment t 
the parties at their cost and to the Gov 
ernment Pleader free of costs. 

Petition dismissed 





END 


